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NEW PUBLISHED CASES 
 

 

CAN YOU DRAW BLOOD WITHOUT A WARRANT FROM AN UNCONSCIOUS PERSON 

ARRESTED FOR OWI? TWO PUBLISHED CASES EXAMINE THAT ISSUE. 
 

Ordinarily a blood draw requires consent or a warrant. If a driver refuses a test – thus revoking the implied 

consent - the police must generally seek a blood draw warrant from a court. However, if the driver is unconscious, 

the statute permits law enforcement to seize blood without a warrant. The Implied Consent Law, embodied in 

§343.305, provides that drivers are deemed to have given consent to a blood test for alcohol or drugs, and that a 

person who is unconscious or otherwise not capable of withdrawing consent is presumed not to have withdrawn 

consent. Recent cases have raised the question of whether this is constitutional, given the fact that drawing blood 

is a seizure under the Constitution. The cases provided an opportunity to answer these important questions:  

 

 Does drawing blood from an unconscious driver violate the Fourth Amendment protection from 

unreasonable searches and seizures?   

 Should the police first obtain a warrant in all cases?   

 Exigent circumstances is an exception to the Fourth Amendment warrant requirement. Can the exigent 

circumstances surrounding a specific drunk driving case excuse the need for a warrant?  

 

 

State v Mitchell   US Supreme Court No. 18–6210   6/27/19 
 

In Mitchell, neither the Wisconsin Supreme Court nor the United States Supreme Court settled the ultimate 

question of whether Wisconsin’s Implied Consent Law is constitutional. In plurality opinions, both Courts upheld 

the blood draw from the unconscious Mitchell on grounds other than the basis afforded by 343.305, as the State 

argued in both appeals. (A plurality opinion results when a majority of the court agree upon a result but not on 

how to get there.)   

 

The facts were simple: Mitchell was very drunk and had driven. He was arrested for OWI and could not do a 

breath test, so a blood test was necessary. During transport Mitchell became unconscious, so at the hospital a 

warrantless blood draw was administered to an unconscious Mitchell. At trial Mitchell challenged the warrantless 

blood draw. Relying on the statute, the trial court approved the seizure without a warrant, ruled against him, and 

he was convicted. The Court of Appeals certified the case to the Wisconsin Supreme Court. 

 

A plurality of the Wisconsin Supreme Court affirmed Mitchell’s conviction, but the combination of opinions did 

not answer whether the implied consent statute was constitutional. Three of the five justices did reach the 

question, but the other two in the plurality relied solely on general Fourth Amendment grounds. Mitchell appealed 

to the United States Supreme Court. 

 

The US Supreme Court also did not have a clear majority opinion. Although the State and Mitchell argued that 

the statute was and was not constitutional, the plurality opinions did not consider the statute and instead settled 

upon a rule that in almost all cases, a warrantless blood draw of the unconscious person will be permissible under 

the exigent circumstance exception to the warrant requirement. The Court placed the burden of proving exigent 

circumstances on the prosecution.  

 

In formulating its exigent circumstance rule, the Court held that if the prosecution meets its burden as to the 

exigency of the circumstances, the burden then shifts to the defendant to show that his or her blood would not 

have been drawn if police had not been seeking BAC information, and that the police could not have reasonably 

judged that a warrant application would interfere with other pressing needs or duties. 
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State v. Gerald Mitchell    6/15/22  (PUBLISHED) 

 

TOPIC: OWI- Warrantless Blood Draw (The Sequel) 

 

Mitchell’s drunk driving case has taken a long and arduous journey, from the Wisconsin Supreme Court to the US 

Supreme Court and now back to the Wisconsin Court of Appeals. The United States Supreme Court held that the 

warrantless blood draw of Mitchell would be permissible under exigent circumstances. Thus, the court returned 

the case to Wisconsin to see if sufficient exigent circumstances were present. 

 

FACTS The facts are the same as outlined in the write up of the United States Supreme Court Case.  

 

The Wisconsin Court of Appeals Holding The Wisconsin Court of appeals acknowledged that while the 

Mitchell court had deemed it very much likely that there will always be exigent circumstances in an OWI 

unconscious driver blood draw case, it did hedge its bets when it said “almost always”. So, the court of appeals 

looked at whether this case falls under “almost always” or the rare exception to the rule The court noted that for 

Mitchell to show there were no exigent circumstances he would have to show 1) his blood would not have been 

drawn if the police had not been seeking BAC information and 2) the police could not have reasonably judged 

that a warrant application would interfere with other pressing needs or duties. Here, the court held that Mitchell 

could not prove point 1) as a person as drunk and as unconscious as he was would surely have been tested for 

medical purposes even without any thought about finding evidence for an OWI case. Thus, the court rejected 

Mitchell’s attempt to suppress the warrantless blood draw. 

 

When an unconscious driver is arrested for drunken driving, a warrantless blood draw should be looked upon with 

great favor. In the crash scenario where the defendant is to be taken to the hospital for treatment, it is a bright line 

rule for exigency. In the non-crash scenario, where the defendant is not to be taken for treatment, it is a near bright 

line rule, to be avoided only if the defendant can show that his blood was not going to be drawn anyway for 

medical concerns, and, the police cannot show that application for a warrant would interfere with their pressing 

needs or duties. The prudent course would be to not admit the blood under the unconscious provision of the 

statute, since that was still in question, but to engage in a Mitchell exigent circumstance analysis. 

 

 

IF THERE WAS AN UNLAWFUL BASIS FOR A WARRANTLESS BLOOD DRAW HOW CAN YOU 

STILL GET IN THE BLOOD DRAW RESULT?  
 

State v. Daniel J. Van Linn   3/24/22 Wisconsin Supreme Court 
  

This case dealt with the “Independent Source Doctrine” as an exception to the exclusionary rule. Here, Van 

Linn’s blood was tested pursuant to two different procedures: 1) A lawful hospital ordered draw for diagnostic 

and treatment purposes, and 2) An unlawful police initiated warrantless blood draw for investigatory purposes. A 

6-1 Wisconsin Supreme Court held that the 4th amendment violation in the police procurement of Van Linn’s 

blood, did not negate the validity of the lawfully drawn hospital blood. As the hospital blood draw was 

completely independent of the illegal blood draw, the State could subpoena the hospital blood and thus it was 

lawfully admitted into evidence. 

  

The Court reasoned that there was no exploitation of the police misconduct to order the hospital blood draw, or 

the State decision to subpoena the results. Accordingly, the Court affirmed the trial court’s order to deny Van 

Linn’s motion to suppress the hospital blood draw results, and the court of appeals affirmance of the trial court’s 

holding. 

  

At approximately 2 a.m. the police responded to a car accident report. When they arrived, they found Van Linn’s 

car crashed into the back of a cabin. Investigation revealed that Linn was driving to his cabin when he thought he 

saw an oncoming car in his lane and he quickly swerved to avoid hitting it. Van Linn lost control of the vehicle 

and veered off the road into a ditch where he hit a tree. Van Linn then drove back onto the road, crossed both 

center lines of traffic before continuing onto a ditch on the other side of the road, over a hill, and through a field, 

eventually crashing into the back of someone’s cabin. 
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Van Linn was found lying on the ground across the street from the cabin, with a bump and some blood on his 

forehead and with bleeding hands. Van Linn claimed to know nothing about the accident, and initially denied that 

he had been driving. Van Linn did admit that he had two beers earlier in the evening, and he had a moderate odor 

of alcohol.  The police learned that Van Linn had four pro OWI convictions, and thus was subject to a .02 blood 

alcohol concentration (BAC) limit. 

  

Van Linn was ambulanced to the hospital. At the hospital, hospital personnel performed a “diagnostic workup," 

which included drawing Van Linn’s blood. This blood test showed a reading of Van Linn’s BAC at 0.226. Shortly 

afterwards, the police arrived at the hospital, and arrested Van Linn for a fifth offense OWI. At the time of the 

arrest, the police were unaware that Van Linn’s blood had previously been drawn by hospital personnel. 

Following the arrest, Van Linn admitted that he was the driver of the vehicle. The police asked Van Linn to 

consent to a blood draw, and Linn refused. The police then made a warrantless blood draw and this test showed 

Van Linn’s BAC at 0.205. 

  

In the circuit court, Van Linn moved to suppress the police blood test as it was performed in violation of his 4th 

Amendment rights. The State argued that the warrantless blood draw was permissible because of the exigent 

circumstance that alcohol dissipates quickly in the bloodstream. The trial court granted Van Linn’s suppression 

motion reasoning that there were no exigent circumstances justifying a warrantless non-consensual blood draw. 

  

Three months later, the State asked the circuit court to issue a subpoena to the hospital for Van Linn’s medical 

records, including the results of the hospital’s diagnostic blood test. The State’s affidavit supporting its subpoena 

request asserted there was probable cause because the police had smelled alcohol on Van Linn’s breath, Van Linn 

had a reduced BAC restriction, Van Linn had admitted to driving, the accident, and Van Linn had shown a BAC 

result in the police test over the legal limit. Van Linn moved to quash the warrant, arguing that the subpoena 

request was contradictory to the Court’s earlier suppression order. But the subpoena was issued and executed 

before a hearing could be held on the motion to quash. Van Linn then filed a motion to suppress the hospital’s 

blood test results asserting that the State was attempting an “end run” around the Court’s suppression of the police 

blood test. 

  

The circuit court denied Van Linn’s motion to suppress the hospital blood test result, and Van Linn appealed. The 

court of appeals held that the hospital blood test result was admissible pursuant to the “Independent Source 

Doctrine, reasoning that the police had ample probable cause for the subpoena without referencing their own 

unlawful blood draw, and that the hospital blood draw was completely independent of any police involvement. 

Van Linn then appealed to the Wisconsin Supreme Court, and the Court granted review. Oral argument was heard 

on October 27, 2021 

  

The Court, in a 6-1 decision, affirmed both the trial court and the court of appeals in denying Van Linn’s motion 

to suppress the hospital blood test results. The Court observed that while the police violated Van Linn’s 4th 

amendment rights in performing the warrantless blood draw, the hospital blood draw was completely independent 

of the police action and in no way tainted by it. And, the police did not unfairly profit from their unlawful act 

when obtaining a subpoena for the hospital test results, as the State had ample justification for seeking the 

subpoena without any information derived from the unlawful test. Thus, the Court found that the “Independent 

Source Doctrine” exception to the exclusionary rule applied in this case and the hospital blood test results were 

admissible. 

  

The Independent Source Doctrine 

  

The Court noted that the exclusionary rule not only applies to evidence discovered during an unlawful search, but 

also to evidence discovered only because of what the police learned from the unlawful activity-the “fruit of the 

poisonous tree” doctrine. But, the Court explained, not all Fourth Amendment violations justify applying the 

exclusionary rule; the rule is to be applied only when the evidence exclusion will meaningfully deter police 

misconduct. The Court identified the key issue to be whether the State is profiting from its illegal activity; if there 

is no exploitation of the constitutional violation, the exclusionary rule should not be used to place the State in a 

worse position than it would have otherwise have occupied absent the unlawful conduct. Thus, the gist of the 

“Independent Source Doctrine” is that exclusion of evidence is not called for if the facts obtained were gained 
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from a source unrelated to the State’s illegal activity. The Court explained that the “Independent Source Doctrine” 

is an exception to the exclusionary rule in that it permits the admissibility of evidence or information gained from 

a Fourth Amendment violation, if the the same information is acquired by lawful means in a fashion untainted by 

the violation. (Emphasis added) Thus, since the hospital blood draw here was completely unconnected to the 

police illegal blood draw; indeed the police did not even initially know it was being performed, there is no 

justification for exclusion of the hospital test result since doing so does not deter police future unlawful conduct. 

  

The Subpoena Issue 

  

Van Linn argued that even though the hospital blood test might have originally been independent from the police 

Fourth Amendment violation, the State sought to exploit their violation when they subpoenaed the hospital 

records. Van Linn’s theory was that the State’s motivation for the subpoena was the suppression of their own test, 

and thus the subpoena was an unlawful attempt to “end run” from the exclusionary rule. The Court rejected this 

strict “but-for” causality theory reasoning that the police had ample justification for the subpoena without any 

exploitation of their unlawful conduct. Indeed, the Court observed, the police had probable cause to arrest Van 

Linn before seeing any blood test result and thus had ample probable cause to ask for a subpoena.. The Court 

opined that here, the “Independent Source Doctrine” was applicable because the State had separate reasons to 

seek the challenged evidence apart from the knowledge it had gained during the unlawful search. 

  

The Court’s Conclusion 

  

The Court concluded that the State did not exploit the Fourth Amendment violative blood draw because the State 

had ample reasons to suspect Van Linn of OWI prior to anyone drawing his blood. And, the hospital blood test 

results were completely untainted by the police illegal blood draw because the hospital drew the blood for its own 

diagnostic and treatment purposes, and not at the direction of law enforcement. The Court continued that the 

police misconduct was dealt with in the suppression of its blood test results, but that to suppress the hospital test 

would not have a deterrent effect on police conduct because it involved no police conduct at all. Finally, the Court 

explained that to suppress the hospital results would run counter to the exclusionary rule as it would put the State 

in a worse place than it occupied absent the police’s unlawful conduct. 

  

Thus, the Wisconsin Supreme Court held that the hospital blood test results were admissible under the 

“Independent Source Doctrine”. 

 

Key Points 
  

1) A warrantless non-consensual blood draw of a person is unlawful if the sole basis for it is the fact that 

alcohol dissipates quickly in the bloodstream. 

2) Not all Four Amendment violations call for exclusion, the exclusionary rule is to be applied when 

suppression can meaningfully deter police misconduct. 

3) The Independent Source Doctrine is a recognized exception to the exclusionary rule. The rule is 

applicable when the evidence sought was derived completely independent and untainted by the unlawful 

police conduct. 

4) While the exclusionary rule prohibits any State exploitation of the unlawful conduct, it is not to put the 

State in a worse position than they were in absent the unlawful conduct. 
  

The Bottom Line 
  

The results of Van Linn’s hospital blood draw are admissible as they were obtained  independent of any 

police activity and were in no way tainted by the police unlawful blood test. 
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State v. Scott Forrett    6/3/22  Wisconsin Supreme Court        
  

Refusal in OWI priors counting scheme       
  

This case concerned whether a prior revocation stemming solely from a refusal to submit to a warrantless blood-

draw can be used as a counting offense for enhancing a criminal penalty for a future OWI conviction. A 4-3 court 

held that it could not be so used, as it is unconstitutional to threaten criminal punishment for exercising a 

constitutional right: the right to refuse a warrantless blood draw. The Wisconsin Supreme Court, in reaching this 

decision, relied on its holding in State v Dalton, and the United States Supreme Court ruling in North Dakota v 

Birchfield. 

  

Consistent with its opinion that a stand-alone refusal revocation cannot be used for counting purposes in the OWI 

context, the Court found that Forrett’s seventh offense OWI conviction was actually a sixth offense. This is so, 

opined the Court, because one of the earlier offenses used for counting was a stand-alone refusal revocation. And 

since changing a seventh offense to a sixth offense OWI radically reduces the potential penalties, the Court felt it 

fair to rescind the plea agreement and have the parties revisit their options. Consequently, the Wisconsin Supreme 

Court affirmed the court of appeals as to reducing the offense from a seventh OWI to a sixth, but remanded for the 

parties to reevaluate their positions. 

  

FACTS 
  

In 2017 Forrett was arrested and charged with the Class F felony of OWI seventh offense. The State counted six 

priors, five being for OWI convictions and one, in 1996, stemming from a stand-alone refusal offense. Forrett was 

also charged with possession of a controlled substance, possession of drug paraphernalia, failure to install an 

ignition-interlock device, operating a vehicle with a prohibited alcohol-content, and driving with a revoked 

license. The State agreed to dismiss all of these charges in exchange for Forrett pleading guilty to OWI seventh 

offense. Forrett was then convicted of OWI seventh and sentenced to 11 years, bifurcated as six years of initial 

confinement and five years of extended supervision 

  

Forrett sought post-conviction relief, arguing that it was unconstitutional to count as a prior OWI offense, his 

1996 revocation for refusing a warrantless blood draw. The circuit court denied Forrett’s post-conviction motion 

and he appealed. The court of appeals reversed the trial court, opining that counting prior refusal revocations as 

prior OWI convictions penalizes a defendant’s right to be free from an unreasonable search. The State appealed to 

the Wisconsin Supreme Court, who granted review. Oral argument was heard on February 17, 2022. 

  

The Wisconsin Supreme Court Holding 
  

A 4-3 Wisconsin Supreme Court affirmed the court of appeals, and held it unconstitutional to consider a prior 

refusal revocation for refusing a blood draw as a prior offense for counting purposes in the OWI context. The 

Court noted that to count the refusal, is tantamount to imposing a jail sentence for a refusal since increasing the 

number of prior convictions necessarily results in exposure to more potential incarceration time. Thus, the 

Wisconsin Supreme Court felt that considering a refusal revocation as an OWI prior violated its own holding in 

Dalton and the US Supreme Court’s ruling in Birchfield, specifically prohibiting jail sentences to be imposed for 

a refusal to consent to a warrantless blood draw. 

  

The Court rejected the State’s argument that the jail time was being imposed for the OWI seventh and not for a 

refusal occurring more than 20 years previously. Instead, the Court said that though it is true that a penalty for a 

current offense should not be linked to a penalty imposed for a previous one, the rule is different when the 

original violation involved the assertion of a constitutional right. In this manner, the Court endorsed other penalty 

enhancing statutes since the original offense did not involve a constitutional right. So, this opinion is relevant to 

only attempting to use a refusal as a penalty enhancer, or presumably any other offense involving the assertion of 

a constitutional right. 

  

The Court noted that its opinion is only relevant to “stand alone” refusal violations, and only for refusal of a blood 

test as opposed to refusing a breath test. And, the Court nodded approvingly at the court of appeals holding that a 
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refusal can be used as evidence of criminal culpability for OWI in the same case. So, the Court barred considering 

the 1996 OWI for counting purposes as unconstitutional and reduced the current OWI offense from a 7th to a 6th. 

And the Court remanded the matter back to the trial court so that the parties can reevaluate their position and 

strategies based on the fact that they were now dealing with a Class G felony and not a Class F one 

 

Key Points 
  

1) A “stand alone” prior refusal revocation for refusing a warrantless blood-draw cannot be considered for 

counting purposes in the OWI context. 

2) The defendant has a constitutional right to refuse a warrantless blood-draw in the OWI context, and 

thus no criminal penalties can be imposed for doing so. But a refusal can lawfully trigger civil and 

administrative consequences. 

3) The defendant does not have a constitutional right to refuse a breath test. 

4) The State can use a “refusal” of a blood test as evidence in an OWI prosecution. 

5) This opinion does not impact any other penalty enhancement schemes, which are permissible, since they 

were not spawned from an original violation that implicates a constitutional right.  

 

The Wisconsin Supreme Court, 4-3, held that Forrett’s seventh offense OWI was actually a sixth offense, 

since the refusal revocation in 1996 should not have been considered in the counting of prior convictions. 
 

 

State v. Meisenhelde     6/15/22   (PUBLISHED) 

 

TOPIC: Search Incident to Arrest (small metal canister on a keychain) 

 

This case concerned whether the police lawfully searched a metal canister on the defendant’s key chain, 

subsequent to arresting her for retail theft. In a published opinion the court held that the search was permissible 

under the search incident to arrest doctrine.  

 

In July of 2019, a Walmart loss prevention officer caught the defendant stealing merchandise. Walmart notified 

the police and when the officers arrived they found the defendant being detained in the loss prevention office. The 

security officers advised the police that the defendant had concealed two items in her purse- a bottle of 

mouthwash and an eyeliner, with a combined value of $18.18. The police then searched the defendant’s purse and 

in the purse they found a small metal canister attached to her keys. The canister was opaque so they could not see 

its contents. The officers unscrewed the canister and found suspected meth inside. After being read her Miranda 

rights, the defendant stated that she believed the substance was meth. When asked if she had other items, she gave 

the police several dime sized bags from her back pocket containing meth residue. She was arrested and charged 

with retail theft and assorted drug charges.  

 

The Defendant’s Argument The defendant argued to the court of appeals that the drug evidence should have 

been suppressed as the police did not have probable cause to search the canister, and that the canister was too 

small to contain weapons or any evidence of her retail theft.  

 

The Wisconsin Court of Appeals Holding The Court of Appeals upheld the search as valid under the search 

incident to arrest doctrine. This doctrine allows for a warrantless search of a defendant’s person or any-thing in 

the immediate vicinity of a defendant, if the police had just arrested the defendant or had a sufficient basis to 

arrest the person prior to the search. And it did not matter that the arrest was for retail theft, and the search 

revealed evidence of an altogether different crime. The court emphasized the point that, when the police have 

probable cause to arrest a person, the law recognizes as reasonable the search of the person and anything within 

her reach. 
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State v. Nimmer         6/23/22     Wisconsin Supreme Court 

 

Reasonable Suspicion For a Terry Stop ( ShotSpotter) 

 

INTRODUCTION This case concerned whether the police had the requisite reasonable suspicion to exe-cute a 

“Terry” stop on Nimmer; finding Nimmer alone at a location recently identified by “ShotSpotter” as a place 

where a shot had been fired and observing Nimmer taking evasive actions after noticing the police presence. A 

unanimous Supreme Court agreed that, under the totality of the circumstances, the police properly stopped 

Nimmer. But, there were concurring opinions about whether the severity of the suspected crime is a legitimate 

part of the reasonable suspicion calculus. Thus, the Court reversed the court of appeals, who had held in a per 

curium opinion, that there was not sufficient reasonable suspicion to stop Nimmer. Accordingly, Nim-mer’s 

conviction was reinstated.  

 

FACTS In the summer of 2019, two police officers were on patrol when, at approximately 10:06 p.m. they 

received a computerized “ShotSpotter” report in their squad, showing that four shots had been fired about three 

blocks away from their location. The police quickly drove their squad to the location, but they did not activate 

their siren or their flashing red and blue lights. The officers arrived at the scene no more than one minute after 

receiving the “Shot- Spotter” report and encountered Nimmer, standing alone at basically the exact location where 

the “ShotSpotter” report said the shots came from. The police observed that Nimmer, upon observing the squad 

car, immediate accelerated his pace to leave the scene. The office also observed Nimmer digging around his left 

side pocket with his left hand. The officers got out of the squad to approach Nimmer, and Nimmer began turning 

his left side away in an attempt to prevent the police from seeing it. The officers then stopped Nimmer and based 

on the shooting report immediately patted him down for weapons. As the pat-down began, Nimmer admitted that 

he had a gun in his waist-band. The gun was found, and as Nimmer was a felon, he was arrested for being a felon 

in possession of a firearm The State charged Nimmer with being a felon in possession of a firearm.  

 

PROCEDURAL HISTORY Nimmer moved to suppress the evidence generated from his being stopped, arguing 

that the police did not have the requisite reasonable suspicion. The trial court denied Nimmer’s motion. Nimmer 

then entered into a plea agreement, pled guilty, and was sentenced to two years of initial confinement followed by 

two years of extended super-vision. Nimmer appealed and the court of appeals reversed the conviction and 

remanded to the trial court, holding that there was insufficient reasonable suspicion for the police stopping 

Nimmer. The State appealed to the Wisconsin Supreme Court, who granted review. Oral argument was heard on 

October 25, 2021.  

 

The Wisconsin Supreme Court Holding All seven Justices held that the police had the proper reasonable 

suspicion to stop Nimmer. The agreed to factors leading to this conclusion were as follows: 1) ShotSpot-ter” 

generates reliable reports of gunfire in near realtime; 2) The police responded with-in one minute of receiving the 

“ShotSpotter” report; 3) Nimmer was found at nearly the exact location where “ShotSpotter” reported gunfire; 4) 

Nimmer was the only person the officers saw at the scene; 5) Nimmer made furtive and evasive movements upon 

noticing the police presence. In reaching its opinion, the Court noted that reasonable suspicion is a relatively low 

bar, that the test is the totality of the circumstances, and thus the analysis is a collective one and not a ,"divide and 

conquer” scheme where each factor is looked at and evaluated in isolation. The Court observed that a key in this 

case was the timing of the officer’s response to the report of gunfire, lending extra significance to finding Nimmer 

alone at the scene. In this manner the Court distinguished cases the court of appeals had relied on in reaching its 

different conclusion; cases where people were stopped for being in areas where shootings often occurred instead 

of being stopped as in this case, where a shooting had reportedly just occurred. So, the Court reversed the court of 

appeals, held that suppression was improper, and reinstated Nimmer’s conviction. 

 

 Key Points 1) The police may briefly stop an individual, without a warrant, if the police have reasonable 

suspicion to believe the individual is involved in criminal activity. 2) Reasonable suspicion is relatively low bar, 

more than a hunch but consider-ably less than proof of wrongdoing by a preponderance of the evidence, and less 

than is necessary for probable cause. 3) Reasonable suspicion is analyzed under the totality of the circumstances 

test. The circumstances are looked at in the aggregate and not in isolation. Officers are not required to rule out the 

possibility of innocent behavior before initiating a “Terry” stop. 4) The key is that the officers upon making a 

“Terry” stop have a particularized and objective basis to reasonably suspect criminal activity. 5) “ShotSpotter” 
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reports are sufficiently reliable as to be considered in a reason-able suspicion evaluation. 6) To date, there is no 

consensus that the severity of the suspected offense should impact a reasonable suspicion analysis. The Wisconsin 

Supreme Court held that the police had the requisite reasonable suspicion to stop Nimmer, based on their response 

to the “ShotStopper” report, their finding Nimmer alone at the scene, and Nimmer’s behavior upon first observing 

the police presence. 

 

 

State v. Gerald Mitchell    6/15/22  (PUBLISHED) 

 

TOPIC: OWI- Warrantless Blood Draw (The Sequel) 

 

INTRODUCTION Mitchell’s drunk driving case has taken a long and arduous journey, from the Wisconsin 

Supreme Court to the US Supreme Court and now back to the Wisconsin Court of Appeals. The United States 

Supreme Court held that the warrantless blood draw of Mitchell would be permissible under exigent 

circumstances. Thus, the court returned the case to Wisconsin to see if sufficient exigent circumstances were 

present. 

 

FACTS The facts are the same as outlined in the write up of the United States Supreme Court Case.  

 

The Wisconsin Court of Appeals Holding The Wisconsin Court of appeals acknowledged that while the 

Mitchell court had deemed it very much likely that there will always be exigent circumstances in an OWI 

unconscious driver blood draw case, it did hedge its bets when it said “almost always”. So, the court of appeals 

looked at whether this case falls under “almost always” or the rare exception to the rule The court noted that for 

Mitchell to show there were no exigent circumstances he would have to show 1) his blood would not have been 

drawn if the police had not been seeking BAC information and 2) the police could not have reasonably judged 

that a warrant application would interfere with other pressing needs or duties. Here, the court held that Mitchell 

could not prove point 1) as a person as drunk and as unconscious as he was would surely have been tested for 

medical purposes even without any thought about finding evidence for an OWI case. Thus, the court rejected 

Mitchell’s attempt to suppress the warrantless blood draw. 

 

 

State v. Richey   Decided by the Wisconsin Supreme Court 12/9/22 

 

Issue:  Whether there was sufficient reasonable suspicion for a traffic stop 

 

An officer was on patrol on a Saturday night in late April. The officer was radioed to be on the lookout for a 

Harley Davidson driving erratically and speeding. No other details were provided. Five minutes later the officer 

saw a “Harley” about a half-mile from where the speeding one had been observed. The officer followed the 

“Harley” for several blocks but did not see a violation. Nevertheless, figuring it was the “Harley” complained 

about she performed a traffic stop. After the stop the officer developed evidence supporting arresting the driver, 

Richey, for OWI. Richey challenged the stop arguing that the officer lacked the requisite reasonable suspicion and 

the case ultimately went to the Wisconsin Supreme Court. 

 

The Wisconsin Supreme Court Holding: 

 

While acknowledging that it was a close call, the Court agreed with Richey and found the stop to be unreasonable. 

The Court opined that the officer lacked concrete grounds for believing that the cycle she saw was the same cycle 

that she had received the complaint about. There was not enough information from the original call, with no 

description of the motorcycle, or the driver, and no license plate information. The Court also noted that “Harleys” 

were too common in Wisconsin to allow the cycle brand to determine reasonable suspicion.  

 

While reasonable suspicion is not a high bar, it was not reached in this case and the Court found the traffic stop 

unlawful and thus all of the subsequent OWI evidence was suppressed. 

 

 



 9 New Laws & Cases March 2023 

State v. Wilson  Decided by the Wisconsin Supreme Court 11/23/22 

 

Issue: Whether the police warrantless entry into the fenced in backyard was lawful 

 

Facts: 

 

The police responded to a complaint reporting a grey BMW driving erratically, whose driver had exited the 

vehicle, climbed a high wooden fence, reached over the fence to open it, and entered the yard of a home. When 

officers arrived at the scene they observed the BMW parked but running on the back parking slab with the tailgate 

open. The officer ran the license plate and the car was not registered to the address where it was parked. The fence 

was open but a large garbage bag can blocked the entryway. 

 

The officers moved the garbage can, walked through the open gate into the backyard and knocked on the side 

door of the garage. Wilson answered. The home in fact was Wilson’s but he was estranged from his wife and thus 

living elsewhere at the time. Wilson was visibly intoxicated and was also found to be in possession of a handgun 

and someone else’s prescription medicine. He was charged with OWI and charges related to the gun and to the 

medication. Wilson moved to suppress the evidence arguing that it was all discovered pursuant from an unlawful 

warrantless entry into the curtilage of his home. 

 

The Wisconsin Supreme Court Holding: 

 

The Court agreed with Wilson and suppressed the evidence. The Court noted that the warrantless entry into the 

curtilage of a home is permissible as a “knock and talk” but only to the extent that other members of the public 

would feel an implicit license to approach the home. Here, Wilson’s backyard was surrounded by a tall wooden 

fence and the gate was blocked by a garbage can. Because a private citizen walking by would not consider a fence 

with a blocking garbage can as an invitation to approach the side door, the police cannot view it that way either. 

The Court also ruled out the applicability of the “hot pursuit”: doctrine to save this entry. 

 

The Bottom Line: 

 

The Court found in this case that the police intruded into an area clearly private to the home owner, and thus not 

an area with an implicit invitation for public access. Accordingly, the police made an unlawful entry into the 

curtilage and thus all the evidence generated by the intrusion was suppressed. 
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UNPUBLISHED CASES 
 

 

Beginning on July 1, 2009, an unpublished opinion issued on or after that date may be cited for its persuasive 

authority. Persuasive authority is not, binding precedent and an opinion rendered by a court that relies on such 

persuasive authority is not binding on any other court in this state. 

 

 

REASONABLE SUSPICION/PROBABLE CAUSE CASES 
 

 

 

WHAT IS REQUIRED TO MAKE A TIP SUFFICIENLY RELIABLE TO PROVIDE REASONABLE 

SUSPICION FOR POLICE TO CONDUCT A TRAFFIC STOP? 

 

State v. Jason D. Kluck         01/18/2023     (UNPUBLISHED) 

 

Officers in Rothschild, WI responded to a dispatch call regarding a complaint of erratic driving. Dispatch relayed 

that a “named caller” reported that a white Ford Ranger pickup truck was proceeding southbound on West Grand 

Avenue near the 19th Hole Tavern when it “crossed the centerline and was being “driv[en] on the sidewalk for a 

short time.” The caller provided the truck’s license plate number and stated that it continued southbound on Grand 

Avenue until it reached Business Highway 51. The caller then reported that the truck pulled into the Shopko Plaza 

parking lot. Within minutes of the dispatch, officers observed and stopped the described truck driving through the 

Shopko Plaza parking lot. Officers had not observed any bad driving. Kluck, the operator of the truck was 

subsequently arrested and charged with Operating with a Restricted Controlled Substance in his blood. He moved 

to suppress the stop. The trial court denied his suppression motion and he was convicted. 

 

On Appeal the court noted that for an informant’s tip to justify an investigative stop, the tip “should exhibit 

reasonable indicia of reliability.” In assessing the reliability of a tip, a court should take into account both the 

informant’s veracity and basis of knowledge. In addition, where the allegations in the tip suggest an imminent 

threat to public safety, it may be reasonable for an officer to conclude that the potential for danger caused by a 

delay in immediate action justifies stopping the suspect without any further observation. “Thus, exigency can in 

some circumstances supplement the reliability of an informant’s tip in order to form the basis for an investigative 

stop”. Kluck argued the officers didn’t know the identity or location of the caller. Here, the fact that law 

enforcement officers located a truck matching the description given by the caller (including the license plate 

number) in the place contemporaneously identified by the caller partially corroborated the tip, and therefore 

supported the caller’s veracity. Furthermore, although the caller did not specify the basis for his or her knowledge, 

it would be fair to infer from the nature of the information provided—particularly the license plate number and the 

distance over which the observations were reported—that the caller was in another vehicle following the truck. At 

a minimum, the caller must have been in close proximity to the truck. Finally, the report that the truck had been 

driven up onto the sidewalk suggested an imminent threat to public safety from an impaired driver. The court 

ruled that these circumstances provided sufficient indicia of reliability to support the reasonable suspicion 

determination. 

 

 

MAY PROBABLE CAUSE TO ARREST EXIST EVEN IF THE ARRESTING OFFICER IS WRONG 

ABOUT THE ACTUAL CRIME COMMITTED? 
 

Forest County v. Brian M. Steinert     1/19/22     (UNPUBLISHED) 
 

Steinert was stopped for operating his vehicle with a defective headlight. No odor of intoxicants or bad driving 

was observed. The deputy observed that Steinert’s speech was slow and that he was stumbling over his words, 

which led him to believe that Steinert was “under the influence of something.” The deputy had past experience 

with Steinert, which had involved the use of methamphetamine (meth). During further questioning Steinert was 



 11 New Laws & Cases March 2023 

found to be in possession of a syringe and admitted he had used meth some 8.5 hours previously. The deputy was 

aware that meth can stay in a person’s system for up to twenty-four hours. Steinert was arrested only for 

possession of drug paraphernalia–erroneously, as the County concedes, because a syringe by itself isn’t 

paraphernalia. He was transported to the station for field sobriety tests and where he subsequently refused a blood 

test. Steinert challenged the refusal revocation, arguing that his refusal was reasonable because he was not 

lawfully placed under arrest, as the officers lacked probable cause to arrest him for possession of drug 

paraphernalia. The trial court rejected Steinert’s arguments and revoked his license. He appealed. 

 

The appellate court agreed, noting that the legality of an arrest doesn’t depend on the arresting officer articulating 

the correct legal basis for the arrest; instead, “even when an officer acts under a mistaken understanding of the 

crime committed, an objective test is used to determine the legality of the arrest.” In performing that objective 

test, the court found that there was probable cause to believe Steinert was operating with a restricted controlled 

substance. That crime requires only that the driver had a detectable amount of the substance in his or her blood, 

not that the substance impaired the ability to drive.  

 

“Probable cause for arrest exists when the totality of the circumstances within the arresting officer’s knowledge 

would lead a reasonable police officer to believe that the defendant probably committed a crime.” The 

information must be sufficient to lead a reasonable officer to believe that the defendant’s involvement in a crime 

is more than a mere possibility; however, the information need not rise to the level of proof beyond a reasonable 

doubt, or even establish that the defendant’s guilt is more likely than not. In other words, probable cause “requires 

only that the facts available to the officer would warrant a person of reasonable caution to believe that an offense 

likely was committed.” 

 

With the facts presented above, the court found probable cause existed at the scene to believe that Steinert had 

been operating a motor vehicle with a detectable amount of a restricted controlled substance in his blood. He was 

thus properly arrested and his subsequent refusal was improper. 

 

 

DOES THE USE OF HANDCUFFS ON A SUSPECT ALWAYS MEAN THEY HAVE BEEN 

ARRESTED? 
 

State v. Christopher Antonje Tek          3/31/22   (UNPUBLISHED) 

 

At approximately 4:30 a.m., a Sunday, an experienced officer received a call from his dispatch that a car had been 

reported, driving in a certain area on flat tires and which had possibly involved in an accident. The officer 

responded to the area and observed a car with headlights on, stopped on the wrong side of the road facing towards 

oncoming traffic. As the officer approached, the headlights went off, so he used his squad spotlight to see that 

there was a person in the vehicle’s driver seat, who he subsequently identified as Tek. 

The officer approached and attempted to contact Tek, who had turned the headlights off and had the vehicle keys 

in his hand. Tek was unresponsive to the officer’s questions and unprompted, got out of the car while stating, “Put 

me in cuffs or I’ll leave.” Tek continued to ignore the officer’s questioning and was restlessly shifting around, 

turning to face the car and putting his hands behind his back, continuing to move around and throughout 

repeatedly saying variations of, “put me in cuffs or I’ll leave,” and that he had a ride coming and was “about to 

get picked up right now.” The officer placed Tek in handcuffs approximately 45 seconds after initial contact. Tek 

would not respond to the officer’s questioning about whether he had been drinking, but did confirm that he was 

the only one in the vehicle. The officer indicated that Tek appeared agitated, restless, and slightly incoherent in 

his repetition of his claim that someone was coming to pick him up, while ignoring the officer’s other questions. 

The officer also noted a smell of alcohol and marijuana about Tek while handcuffing him. 

 

After Tek was secured, the officer continued to investigate Tek’s car and noted that both front tires were missing 

and down to the rim, the back tires were flat, and there was damage and paint-transfer on the front bumper. The 

officer asked Tek multiple times to identify himself. Tek refused and began to yell obscenities and to bang his 

head on the interior of the squad car. Tek was then transported to jail, approximately 9 ½ minutes after the initial 

questioning had begun. There, a blood draw pursuant to a warrant was done, subsequently indicating his blood 

alcohol content as .162. Tek was charged with second OWI/PAC. 
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Tek moved to suppress all evidence after the handcuffing, arguing that the officer had arrested him when he 

placed him in handcuffs and that the warrantless arrest was unlawful because it was not supported by probable 

cause. The circuit court disagreed and Tek appealed.  

 

The appellate court agreed with the circuit court, finding the handcuffing had been part of the investigatory stop. 

Both an investigatory stop and an arrest are seizures because they both restrain a person’s liberty. Pertinent here, 

the difference between them consists of the degree of restraint and the level of proof. In an investigatory stop, 

which must be supported  by  reasonable  suspicion,  the  person  is  not  free  to  leave  until  the 

investigation  has  been  completed. In an arrest, which must be supported by probable cause, the person is not 

free to leave at all. The court found that, 1) the investigatory stop was initiated by the officer when he approached 

Tek and began asking him questions that Tek did not answer, and the stop was supported by reasonable suspicion, 

2) the length of the stop was reasonable, and 3) the use of handcuffs was not unreasonably intrusive under the 

circumstances and did not transform the temporary investigatory detention into a warrantless arrest. In other 

words, the court found that under the circumstances, it was reasonable for the officer to place Tek in handcuffs in 

order to safely proceed with his investigation, and that Tek was not arrested when he did so. 

 

 

THE DRIVER OF A VEHICLE WAS PARKED IN A SMALL PARKING LOT AND A POLICE TRUCK 

PULLED IN BEHIND THE VEHICLE MAKING IT VERY DIFFICULT TO LEAVE THE LOT.  THE 

POLICE ILLUMINATED THE VEHICLE WITH A BRIGHT SPOTLIGHT BUT DID NOT TURN ON 

THE SQUAD’S EMERGENCY LIGHTS. AN OFFICER APPROACHED THE VEHICLE AND 

KNOCKED ON THE DRIVER’S WINDOW.  WAS THIS A “SEIZURE” UNDER THE 4TH 

AMENDMENT? 

 

State v. Christensen   9/9/22.   (UNPUBLISHED) 
 

Christensen was parked in a small DNR parking lot near a state bike trail. It was a dark November evening at 

approximately 7 p.m. Her vehicle was parked immediately adjacent to another vehicle. Two uniformed officers 

arrived and parked their fully marked police truck closely behind the car and shined a spotlight on the car 

(although without activating the truck’s emergency lights). Given the position of the police truck, it may have 

been possible for Christensen to drive her vehicle from the lot, but it would have been difficult. One of the 

officers approached the car on foot. He announced himself as law enforcement and knocked on the passenger-side 

window. Christensen rolled down her window from which the smell of THC billowed from the inside of the 

vehicle. One thing led to another and Christensen was charged with an assortment of drug charges.   

 

Christensen filed a motion to suppress the drug items that were found after the officer knocked on her window. 

She argued that she was “seized” when the officer pulled in behind her vehicle and knocked on her window and 

the state lacked reasonable suspicion to do so. State argued that under the totality of the circumstances 

Christensen was not seized and was free to leave prior to opening her window. After a series of hearings, the trial 

court granted Christensen’s motion and suppressed evidence of the drug items. The State appealed. 

 

The Court of Appeals summarized the law relating to seizure. In order for a seizure to occur, an officer, by means 

of physical force or show of authority, must in some way restrain the individual. Not every show of authority by 

police creates a seizure. A person has been “seized” within the meaning of the Fourth Amendment only if, in view 

of all of the circumstances surrounding the incident, a reasonable person would have believed that he was not free 

to leave. The test is an objective one, focusing not on whether the defendant himself felt free to leave but whether 

a reasonable person, under all the circumstances, would have felt free to leave. Examples of circumstances that 

might suggest a seizure include ‘“the threatening presence of several officers, the display of a weapon by an 

officer, some physical touching of the person of the citizen, or the use of language or tone of voice indicating that 

compliance with the officer's request might be compelled.’” See County of Grant v Vogt, 2014 WI 76.  

 

Applying the law to the facts of this case the circuit court’s interpretation of the squad videos was persuasive.  

The squad camera footage corroborated the officer’s testimony that Braly’s vehicle entered the intersection before 

coming to a stop. Although it was impossible to determine the exact location of Braly’s vehicle at the time it 
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ultimately came to a complete stop, the speed at which Braly’s vehicle passed the stop sign and its proximity to 

the intersection provided specific and articulable facts that would have led a reasonable officer in a passing squad 

car to believe that the vehicle was not going to and did not come to a complete stop before entering the 

intersection. The circuit court ruling denying Braly’s motion to suppress was affirmed. 

 

 

THE DEFENDANT WAS STOPPED AFTER HIS VEHICLE WAS OBSERVED NOT STOPPING 

BEHIND A STOP SIGN.  WAS THIS A VALID STOP? 

 

State v. Braly    6/9/22  (UNPUBLISHED) 

 

An officer was driving his squad car on County Highway M. A side street crosses the county highway and there is 

a stop sign but no crosswalk or other pavement markings at the intersection.  Braly’s vehicle was traveling on the 

side street approaching the intersection. The officer observed Braly’s vehicle pass the stop sign without stopping.  

The officer believed Braly’s vehicle either had entered the intersection or was about to.  The officer braked to 

avoid Braly’s vehicle. The squad side video shows Braly coming to a complete stop after passing the stop sign but 

is unclear exactly where the stop occurred in relation to the entry to the intersection. The officer stopped Braly 

and one thing led to another.  Braly was charged with 3rd offense OWI. Braly filed a motion to suppress.  He 

claimed he was stopped without reasonable suspicion because the law did not require in to stop before the stop 

sign and he had not yet entered the intersection. 

 

Obviously, this case hinges on the stop sign statute and where Braly may have stopped his vehicle.  Sec. 

346.46(1) provides: 

 

[E]very operator of a vehicle approaching an official stop sign at an intersection shall cause such vehicle 

to stop before entering the intersection and shall yield the right-of-way to other vehicles which have 

entered or are approaching the intersection upon a highway which is not controlled by an official stop 

sign or traffic signal. 

 

Similarly, Sec. 346.46(2)(c) provides: 

 

If there is neither a clearly marked stop line nor a marked or unmarked crosswalk at the intersection or if 

the operator cannot efficiently observe traffic on the intersecting roadway from the stop made at the stop 

line or crosswalk, the operator shall, before entering the intersection, stop the vehicle at such point as will 

enable the operator to efficiently observe the traffic on the intersecting roadway. 

 

The circuit court denied Braly’s motion and Braly appealed. The Court of Appeals recited the law concerning 

reasonable suspicion to stop a vehicle. A traffic stop is reasonable if supported by reasonable suspicion that a 

traffic violation has been or will be committed. The State has the burden of establishing that the stop was based on 

reasonable suspicion. To meet that burden, the State ‘“must be able to point to specific and articulable facts 

which, taken together with rational inferences from those facts, reasonably warrant ’the intrusion of the stop.” 

State v. Post, 2007 WI 60.  Ultimately, what constitutes reasonable suspicion necessary to justify an investigative 

stop of a vehicle is a common sense test: under the totality of the circumstances, what would a reasonable police 

officer reasonably suspect in light of his or her training and experience. 

 

Applying the law to the facts of this case the circuit court’s interpretation of the squad videos was persuasive.  

The squad camera footage corroborated the officer’s testimony that Braly’s vehicle entered the intersection before 

coming to a stop. Although it was impossible to determine the exact location of Braly’s vehicle at the time it 

ultimately came to a complete stop, the speed at which Braly’s vehicle passed the stop sign and its proximity to 

the intersection provided specific and articulable facts that would have led a reasonable officer in a passing squad 

car to believe that the vehicle was not going to and did not come to a complete stop before entering the 

intersection. The circuit court ruling denying Braly’s motion to suppress was affirmed. 

 

Three cases examine whether law enforcement had sufficient reason to prolong a traffic stop. A stop may be 

extended if the officer becomes aware of additional suspicious factors sufficient to give rise to  
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a reasonable articulable suspicion that the person committed an offense separate from the reason for the stop. 

State v. Colstad, 2003 WI App 25, ¶19, 260 Wis. 2d 406, 659 N.W.2d 394. Reasonable suspicion is “a suspicion 

grounded in specific, articulable facts and reasonable inferences from those facts, that the individual has 

committed a crime.” State v. Waldner, 206 Wis. 2d 51, 56, 556 N.W.2d 681 (1996).  

 

 

City of West Bend v. Parsons  8/17/22  (UNPUBLISHED)  

 

Parsons was stopped at 12:20 a.m. for having an expired license plate. Parsons responded to questions only by 

shaking his head yes and no, and emitting a hum. He was also smoking a cigarette, which the officer knew as a 

common tactic to mask the odor of illicit substances and/or intoxicants. The officer also saw ashes from the 

cigarette falling into Parsons’ lap and burning a hole through his pants, a fact which Parsons seemed unaware. 

Parsons said he had been to Applebee’s and had “one drink.” 

 

The circuit court and the court of appeals rejected Parsons’ argument that the officer lacked reasonable suspicion 

to extend the stop to perform field sobriety tests. Impaired driving is more likely to occur at that time of night, 

Parsons was smoking a cigarette and taking other steps to conceal odors, and he was seemingly unaware that 

ashes were burning through his clothing.  Parsons also admitted to consuming one drink and taking a medication 

that could impact impairment. These circumstances, viewed in their totality, provided reasonable suspicion to 

extend the stop. 

 

 

State v. Schwersinske  8/10/22  (UNPUBLISHED) 
 

Schwersinske was stopped at 2:30 a.m. after the officer witnessed his car cross from the southbound lane 

completely over the center line into the northbound lane on U.S. 151. The officer noted an odor of intoxicants 

from the passenger window, but there were three people in the car. When asked, Schwersinske said he was 

coming from a tavern and had “2 to 3 beers.” Once he had Schwersinske out of the car the officer observed glassy 

eyes and could still smell an odor of intoxicants. The circuit court denied the motion to suppress based on 

extending the traffic stop. The appellate court agreed. 

 

The court of appeals discussed three points. First, the analysis of reasonable suspicion to extend the stop does not 

require exclusion of the facts supporting the initial stop. Schwersinske had argued that only the officer’s 

additional observations after the stop and before the officer asked Schwersinske to exit the vehicle, namely, the 

odor of intoxicants and admission to drinking, could be considered in the analysis. The court of appeals said all of 

the conduct may be included. 

    

Second, the court said the officer’s request that Schwersinske exit the vehicle did not unreasonably delay the stop, 

as police officers may order a driver out of the vehicle incident to a valid stop for a traffic violation. Thus, the 

facts observed by the officer after he asked Schwersinske to exit the vehicle—glassy eyes and an odor of 

intoxicants—were to be considered under the totality of the circumstances.  

 

As a third point, the court clarified that a court’s role is not to pick apart the factors an officer relies on one-by-

one and examine whether they individually support a finding of reasonable suspicion, but rather to focus on “the 

whole picture viewed together.” 

 

 

State v. Jensen  7/6/22  (UNPUBLISHED) 
 

Drugs were found in Jensen’s car when it was searched. She sought to suppress that evidence by arguing that the 

officer who stopped her delayed issuing a written warning so that another officer could conduct a K9 sniff. Turtle 

Lake Police Officer Steffen had stopped Jensen because of a loud exhaust system, and because Jensen appeared to 

be texting on her phone while driving. Steffen decided to issue Jensen a written warning which he testified would 

take about two to four minutes on average. 
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About four minutes after Steffen returned to his squad car to process the written warning, Polk County Sheriff’s 

Deputy Stone arrived with his K9. Stone testified that he saw the emergency lights and decided to stop and assist. 

Stone and Steffen had a brief conversation about the stop and routine safety issues before Steffen returned to 

processing the written warning. Steffen testified that the conversation was short because he did not like Stone and 

did not want to “deal with” him any more than necessary.  

 

While Steffen was still in his squad, Stone made contact with Jensen. He testified she exhibited “beyond normal 

nervousness” and he asked her to exit her vehicle. Stone then conducted a “K9 sniff” of her vehicle. The entire 

time between Stone’s arrival and the dog alerting was approximately five minutes. Next Steffen spent about two 

minutes issuing Jensen the exhaust warning and verifying Jensen’s insurance information.  

 

Then, based on the sniff, both officers searched the vehicle and found drugs.   

 

The circuit court found that the K9 sniff did not add any delay to the permissible length of the traffic stop and that 

Steffen did not delay the processing of the warning in order to give time for Stone to conduct the sniff. The court 

of appeals affirmed the circuit court’s finding.  Both courts focused on the length of time it took Steffen to prepare 

and issue the warning to Jensen. Because that length of time was approximately six minutes, instead of the two to 

four minutes Steffen testified the process takes, Jensen argued that Steffen delayed the process so the K9 search 

could proceed. The appellate court did not find that argument supported in the record. No evidence—much less 

the great weight of the evidence—directly contradicted Steffen’s testimony that he was working on his computer 

the entire time Stone spoke with Jensen and conducted the K9 sniff.  

 

 

SHOULD EVIDENCE BE SUPPRESSED WHEN THERE WAS AN UNLAWFUL ARREST ON THE 

CURTILAGE OF THE PERSON’S HOUSE? 

State v. Gajewski   8/2/22 (UNPUBLISHED) 

At approximately 12:28 a.m., an officer responded to a report of a vehicle stopped in the middle of the road with 

its engine and lights off. The eyewitness reported that the driver was a woman in a blue Saturn parked on Corlad 

Road and that the “driver looked like she was drunk or on drugs.” While en route to Corlad Road, the officer 

stopped and spoke through his open vehicle window with a woman driving a blue Saturn. He asked the driver if a 

vehicle was parked in the roadway on Corlad Road, and she responded in the affirmative. The officer did not 

believe this individual to be the same one from the report, as he believed the eyewitness was watching the suspect 

vehicle from his or her home. When he arrived at Corland Road the suspect vehicle was gone. The officer would 

later discover that the woman in the blue Saturn he spoke with while en route to Corlad Road was Gajewski. 

Based upon other witness statements the officer eventually went to a residence where he had located the suspect 

vehicle. s the officer approached the home to “check on” the blue Saturn, he was greeted by “two large dogs” that 

“were barking and holding their ground.” The officer did not “feel it was safe to proceed by [him]self”; so he 

returned to his vehicle to wait for backup. 

While he waited, he saw a woman—later identified as Gajewski—come out of the house and bring the dogs 

inside. He exited his vehicle and told Gajewski that he needed to speak to her, but she went back inside the house 

without acknowledging him.  When a backup officer arrived the primary officer knocked on the back door but 

received no response.   He then exited the porch and walked toward the blue Saturn, at which time Gajewski 

opened her door and stepped out onto her porch.  

One of the officers began questioning Gajewski about her evening. During the conversation, one of the officers 

“noticed a strong odor of intoxicants coming from her person,” and observed that “[h]er eyes were glassy and 

bloodshot.” Both officers agreed that her speech was impaired, and “she might have been under the influence of 

something.” According to the officers, Gajewski repeatedly denied driving that evening, even when one of the 

officers confronted her with the information that he “had seen her earlier driving her car,” Gajewski “quickly 

ended the conversation and tried running back in the house.” As Gajewski approached her door to go inside her 

home, she was ordered to stop, but she did not. The officers then entered Gajewski’s porch, and grabbed her 

sweatshirt and her arm as she opened the door. Gajewski’s dogs came to her aid, and the officers reported that 

they heard her say “get him” to the dogs. The officers were able to put Gajewski in handcuffs, led her off the 

porch, and directed her to a squad car.  
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At the squad car, the officer removed Gajewski’s handcuffs and attempted to conduct field sobriety tests, which 

she refused. He placed Gajewski in handcuffs again, put her in the back of the squad car, and drove her to the 

hospital. While en route, he stopped to complete the OWI citation and the Informing the Accused Form. Gajewski 

consented to a chemical blood test, which revealed a blood alcohol concentration (BAC) of 0.268.  

The State charged Gajewski with OWI, fourth offense in five years. Gajewski filed a motion to suppress the fruits 

of an illegal arrest, including the BAC results. The motion was denied and the defendant appealed. 

On appeal, Gajewski argued that her arrest in the curtilage of her home violated her Fourth Amendment rights, as 

the officers lacked a warrant or an exception to the warrant requirement. There is no dispute that law enforcement 

did not have a warrant.  

The relevant case law is clear: the curtilage is entitled to the same protections as the home under the Fourth 

Amendment; a porch is considered curtilage; thus, officers must have a warrant or a warrant exception, such as 

probable cause plus exigent circumstances, to arrest someone in the curtilage of his or her home. See Dumstrey, 

366 Wis. 2d 64, ¶¶22-23; Weber, 372 Wis. 2d 202, ¶18 & n.5 (not disputing parties’ agreement that the garage 

was protected as curtilage under the Fourth Amendment and characterizing law enforcement’s actions as a 

“warrantless home entry” that was lawful only if exigent circumstances were present). Gajewski’s arrest occurred 

within the curtilage of her home without a warrant, and the State has failed to establish that exigent circumstances 

existed justifying law enforcement’s entry into that protected space. Therefore, Gajewski’s arrest was unlawful. 

The court then addressed whether the evidence obtained from her blood draw must be suppressed as a fruit of an 

illegal arrest under the exclusionary rule. The court ruled there was probable cause to arrest Gajewski for 

obstructing an officer at the time of her unlawful arrest in the curtilage of her home. Under Harris and Felix, only 

evidence obtained from inside a home need be suppressed following an illegal arrest in the home or its curtilage. 

See New York v. Harris, 495 U.S. 14 (1990), and State v. Felix, 2012 WI 36.  Thus Gajewski’s blood test results, 

to which she consented and which were obtained outside her home after her arrest, were admissible. Judgment 

was affirmed. 

 

 

WAS THERE PROBABLE CAUSE TO ARREST FOR OWI WHEN PERSON PASSED TWO OF THE 

THREE FIELD SOBRIETY TESTS? 

 

State v. Lobato       7/27/22   (UNPUBLISHED) 

 

Lobato was arrested for operating a motor vehicle while intoxicated (OWI), second offense, after being pulled 

over at about 2:00 in the morning for driving almost twenty miles per hour over the speed limit. The arresting 

officer observed that Lobato had bloodshot and glassy eyes and detected a strong odor of intoxicants. The officer 

performed field sobriety tests during which Lobato exhibited signs of impairment. Lobato refused a preliminary 

breath test (PBT). Following his arrest, Lobato challenged the probable cause for the PBT and the arrest. After a 

hearing, the circuit court determined that the officer lacked probable cause to arrest Lobato because he had 

“passed” two of the three field sobriety tests, which overcame all of the other factors in this case, including failing 

the HGN test. The court also noted that there “was no bad driving or other indicia of intoxication except for the 

speeding” and stated that “the facts that ended up prolonging the stop, the bloodshot and glassy eyes, strong odor 

of intoxicants combined with the failure of one field sobriety test” did not provide probable cause to ask Lobato to 

take a PBT or to arrest him. The State appealed. 

The State did not challenge any of the circuit court’s factual findings on appeal, and contends they were sufficient 

to meet the probable cause threshold.  The appellate court  when reviewing the totality of the circumstances de 

novo, found that the totality of circumstances gave the officer probable cause to request a PBT.  

First, Lobato was going almost twenty miles per hour over the speed limit at about two o’clock in the morning. 

Courts have recognized speeding and the time of a stop as factors that can support a finding of probable cause. 

See State v. Adell, 2021 WI App 72, ¶25, 399 Wis. 2d 399, 966 N.W.2d 115 (speeding is a relevant factor); State 

v. Wheaton, Nos. 2011AP1928, 2012AP73, unpublished slip op. ¶25 (WI App Oct. 25, 2012) (“[T]here is no 

dispute that the time of night may be a factor contributing to reasonable suspicion of impaired driving.”). Second, 

the officer knew that Lobato had a prior offense for OWI, which can also be considered. See State v. Goss, 2011 
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WI 104, ¶24, 338 Wis. 2d 72, 806 N.W.2d 918. Third, Lobato had glassy, bloodshot eyes, emitted a strong odor 

of intoxicants, and had admitted drinking at least one alcoholic beverage that night. See State v. Quartana, 213 

Wis. 2d 440, 448, 570 N.W.2d 618 (Ct. App. 1997). Finally, Lobato also exhibited four of six clues of impairment 

on the HGN test.  

The appellate court ruled that under the totality of the circumstances, the record contained more than sufficient 

evidence to meet the probable cause to arrest standard. In addition, Lobato’s refusal to take a PBT was also 

evidence of probable cause. See State v. Babbitt, 188 Wis. 2d 349, 363, 525 N.W.2d 102 (Ct. App. 1994). The 

court concluded that these factors were sufficient to establish probable cause even if the officer, at the time of the 

arrest, told Lobato that he had made the decision to arrest regardless of whether Lobato consented to the PBT. The 

circuit ruling was reversed and case remanded for further proceedings.  

 

 

DOES THE ODOR OF MARIJUANA ALWAYS PROVIDE PROBABLE CAUSE FOR AN ARREST? 
 

State v. Quaheem O. Moore    7/28/22  (UNPUBLISHED)    
     

Moore was stopped for speeding and the officer smelled the odor of marijuana emanating from his vehicle. A 

second officer arrived and also smelled the odor. Moore was patted down and a vaping device was located in his 

pocket. Moore advised he had vaped legal CDB. Moore was subsequently searched and cocaine and fentanyl were 

located on his person. Moore moved to suppress, arguing that the officers did not have probable cause to arrest 

him, thus invalidating the search incident to arrest. The court agreed.  

 

The State appeals, arguing that State v. Secrist, 224 Wis. 2d 201, 589 N.W.2d 387 (1999) holds that the odor of 

marijuana in a vehicle may by itself provide probable cause to arrest the driver. 

 

 The appellate court affirmed, indicating that the State had not satisfied the requirements of Secrist. In that case, 

the Supreme Court held that the odor of marijuana alone may provide probable cause to arrest when the odor is 

“unmistakable” to an officer with relevant training or experience and the odor can be linked to a specific person. 

The first part of this standard wasn’t met in this case because there was no evidence presented at the suppression 

hearing that the officers had training or experience that enabled them to reliably identify the odor of marijuana. 

Neither officer was asked about their training or experience in identifying the odor of marijuana, whether raw, 

burnt, or in liquid form; in identifying the strength, recency, or source of marijuana; or, in distinguishing the odor 

of marijuana from other odors, including CBD. The State elicited no testimony that either officer had even 

smelled the odor of marijuana prior to stopping Moore. In addition, Moore provided an innocent explanation for 

the odor—that he vaped CBD, which the state argued was indistinguishable from marijuana. While the odor of 

marijuana alone provides probable cause if it’s “unmistakable,” the odor isn’t “unmistakable” if police can’t rule 

out an innocent explanation for it.  

 

 

WAS IT PERMISSIBLE FOR THE OFFICER TO EXTEND A TRAFFIC STOP? 

 

State v. Monson    1/18/23      (UNPUBLISHED) 
 

In 2019, at a time of day unknown, a police officer in Winnebago County came upon a vehicle stopped in traffic.  

The vehicle was about one full vehicle length behind a stop sign. The officer noticed the driver appeared to be 

“messing around with something in the car”. Eventually she realized the driver was having trouble with an 

Ignition Interlock Device (IID).  She knew that IID’s were only placed in vehicles if the owner or driver had been 

previously convicted of an OWI. The officer approached the vehicle.  The driver, Monson, reported she was 

having trouble with her IID which was giving an error message that she had never seen previously. The officer 

also determined that the vehicle registration was expired and Monson did not have proof of insurance. The officer 

returned to her squad to issue these citations.  Upon returning to Monson’s vehicle the officer observed that 

Monson’s eyes were glassy, bloodshot and darting “all over the place”.  Monson’s appeared to have a dry mouth 

and her speech was “exaggerated and slurred.” Monson appeared nervous and stated she was having an anxiety 

attack. The officer further noticed that Monson “kept clenching her teeth and smiling”.  The officer believed from 
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training and experience that these observations could be associated with the use of methamphetamines.  

Consequently, the officer administered field sobriety tests.  Given Monson’s poor performance on these tests, 

Monson was arrested and a blood sample taken after a search warrant was issued. The blood test revealed THC 

and methamphetamines. She was charged with OWI and ORC.   

 

Monson filed a motion to suppress the blood test results, arguing the officer did not have reasonable suspicion to 

extend the stop to administer field sobriety tests. The circuit court disagreed and denied the motion to suppress. 

Monson appealed. 

 

The Court of Appeals upheld the trial court ruling which denied Monson’s motion to suppress. A lawful traffic 

stop may be extended beyond the original purpose of the stop only if the police discover under the totality of the 

circumstances reasonable suspicion to support further investigation of an additional offense. Of consequence for 

us is the Court of Appeals detailed analysis of “reasonable suspicion” and the famous “totality of the 

circumstances”. It is worth presenting the Court’s analysis nearly verbatim. 

 

“Reasonable suspicion is ‘a low bar.” State v. Nimmer, 2022 WI 47.  It requires less certainty than probable 

cause. State v. Eason, 2001 WI 98.  But, it “must be based on more than an officer’s ‘inchoate and 

unparticularized suspicion or hunch.’” State v. Post, 2007 WI 60. To be reasonable, not only must a traffic offense 

stop (like other Fourth Amendment seizures) be justified at its inception, but subsequent police conduct must also 

be reasonable under the circumstances. See State v. Arias, 2008 WI 84. The Court of Appeals quoted from State 

v. Adell, 2021 WI App 72: 

 

If, during a valid traffic stop, the officer becomes aware of additional suspicious factors which are 

sufficient to give rise to an articulable suspicion that the person has committed or is committing an 

offense or offenses separate and distinct from the acts that prompted the officer’s intervention in the first 

place, the stop may be extended and a new investigation begun. The validity of the extension is tested in 

the same manner, and under the same criteria, as the initial stop. 

 

The Court of Appeals also quoted State v Waldner, 206 Wis. 2d at 58, for a concise definition of the famous 

“totality of the circumstances”: 

 

Any one of these facts, standing alone, might well be insufficient. But that is not the test we apply. We 

look to the totality of the facts taken together. The building blocks of fact accumulate. And as they 

accumulate, reasonable inferences about the cumulative effect can be drawn. In essence, a point is 

reached where the sum of the whole is greater than the sum of its individual parts. 

 

In Monson’s case the Court of Appeals looked at the totality of the circumstances.  This included Monson’s 

vehicle and the manner and reasons it was stopped in traffic; Monson’s trouble operating the vehicle’s IID; and 

multiple observations of Monson’s physical condition.  Therefore, the Court of Appeals found that these 

articulable facts warranted reasonable suspicion to extend the traffic stop, which lawfully led to Monson’s 

subsequent arrest. 

 

 

 

 

  



 19 New Laws & Cases March 2023 

OWI ISSUES 
 

 

IS THE PLAUSIBILITY OF AN OFFICER’S FINDING OF PROBABLE CAUSE THE ONLY ISSUE AT 

A REFUSAL HEARING, OR IS CREDIBILITY ALSO AN ISSUE? 
 

State v  Haliw   1/13/22   (UNPUBLISHED) 
 

Haliw and his friend Owerko travelled in Owerko’s truck to Haliw’s cabin, stopping at a tavern en route. They 

arrived at the cabin in a snowstorm, and during the walk from the truck to the cabin both fell numerous times in 

the snow and ice. Haliw lost his keys and Owerko lost his way. Haliw went to a neighbor’s house and out of 

concern for Owerko called police. The deputies who responded to the call followed footprints leading from the 

driver’s door of the truck to a body impression in the snow, where they found a backpack and the keys belonging 

to Haliw. Owerko, who had actually made it to the cabin and kicked in the door, told police he had not been 

driving. Haliw initially admitted and then later denied driving. Police arrested Haliw, who refused a chemical test. 

 

To challenge the subsequent revocation for refusal, Haliw moved to suppress on the ground police lacked 

probable cause to arrest him. Haliw testified that he didn’t drive that night and never told officers that he did. 

Owerko testified at the hearing that he was the only person who drove his truck that night and did not recall 

telling police he didn’t drive; the neighbor testified she was present when police talked to Haliw and she didn’t 

hear him admit he was driving. The circuit court credited the officers ’contrary testimony and found probable 

cause and ordered revocation based on the improper refusal. Haliw appealed the finding. 

 

The court of appeals affirmed under the lower standard applicable at a refusal hearing compared to a suppression 

hearing—namely, whether “the officer’s account is plausible,” which means “the court will not weigh the 

evidence for and against probable cause or determine the credibility of the witnesses.” State v Wille, 185 Wis. 2d 

673, 681, 518 N.W.2d 325 (Ct. App. 1994). 

 

In Wille, the court also cited the Wisconsin Supreme Court case of State v. Nordness, 128 Wis.2d 15, 381 NW 2d 

300 (1986), indicating that the prosecution’s burden of persuasion at a refusal hearing is substantially less than at 

a suppression hearing. At the refusal hearing, "the state must only present evidence sufficient to establish an 

officer's probable cause to believe the person was driving or operating a motor vehicle while under the influence 

of an intoxicant." The prosecution need only show that the officer's account is plausible, and the court will not 

weigh the evidence for and against probable cause or determine the credibility of the witnesses. Indeed, the court 

need not even believe the officer's account. It need only be persuaded that the officer's account is plausible 

 

 

IS THE ADMISSION OF SMOKING MARIJUANA SUFFICIENT TO ESTABISH PROBABLE CAUSE 

FOR AN OWI? 
 

State v. Robin Davis Smolarek     6/16/22  (UNPUBLISHED)    
 

Smolarek was involved in an accident while driving his motorcycle. He was subsequently contacted by police and 

admitted he had smoked marijuana prior to driving. The officer placed Smolarek under arrest and read him the 

Informing the Accused form. Smolarek consented to a blood test, which showed that his blood contained THC. 

Smolarek had changed his story to indicate he had smoked the marijuana and had also taken a shower AFTER the 

accident. He moved to suppress the test as an unlawful search without a warrant and without probable cause to 

arrest. The court denied the motion. 

 

The appeals court upheld the determination, noting they were to uphold findings of fact unless clearly erroneous, 

but it would determine de novo whether those facts satisfy the standard for probable cause. The court agreed that 

the officer’s testimony at the suppression hearing was credible and sufficient to establish probable cause. Further, 

the officer testified that Smolarek’s appearance belied aspects of his changed story: when she first met with him,  
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he did not appear to have recently taken a shower, and he was still wearing bloody clothes from the accident. 

Smolarek provided no authority for his proposition that probable cause to arrest cannot be based solely on the 

defendant’s admitting to criminal conduct. He admitted to ingesting THC and all that is required for a violation is 

a detectable amount in his bloodstream when driving. 

 

 

DID OPERATING AT 1:45 AM ON A REVOKED LICENSE WITH A LEGAL LIMIT OF .02 AND AN 

ADMISSION OF RECENT DRINKING PROVIDE A LAWFUL BASIS TO REQUEST A PBT? 
 

State v Nichols  1/31/23,   (UNPUBLISHED) 

 

In Barron County at 1:45 a.m., a Village of Cameron Police Officer was checking registration on passing vehicles 

and noted a vehicle with an owner who was revoked and was outside the hours of his occupational license.  He 

lost sight of the vehicle, but radioed ahead to City of Barron police Sergeant Schofield to watch for the particular 

vehicle.  Schofield subsequently saw the vehicle and stopped it.  The driver was the owner, Nichols, who 

confirmed his license was revoked and he was in violation of his occupational.  At that time Schofield did not 

observe any signs of intoxication.  Schofield returned to his squad and began the process of writing an OAR 

citation.  He also learned from dispatch that Nichols was on probation. He asked if probation wanted to place a 

hold on Nichols. Probation subsequently asked if there had been a PBT and Schofield assumed this meant that 

Nichols had a probation condition not to consume any alcohol.  While continuing to work on the OAR citation, 

Schofield asked another officer to administer a PBT, but to stop the PBT test as soon as it showed ANY amount 

of alcohol.  The officer administered the PBT and reported that he stopped the test as soon as it showed the 

presence of alcohol. The officer also reported that Nichols admitted to having two or three beers around 9 or 10 

p.m. 

 

As a result of the above information, Schofield administered field sobriety tests which Nichols passed. In 

addition, Schofield did not smell the odor of alcohol on Nichols. Regardless, Schofield requested Nichols to take 

a second PBT because he knew that Nichol’s legal limit was .02.  In Schofield’s experience it did not take much 

alcohol to reach .02 and Nichol had admitted to recently consuming alcohol. This second PBT registered .059.  

Nichol was subsequently arrested for a fifth offense of PAC and OAR. A blood test showed an alcohol level of 

.055. 

 

Nichols filed a motion to suppress the blood test results claiming there was no probable cause to request the 

second PBT. Following a suppression hearing the circuit court granted Nichols ’motion. The circuit court relied 

on the Wisconsin Supreme Court decision in State v. Goss, 2011 WI 104. Goss held that there was probable cause 

for an officer to request a PBT from a driver where: (1) the officer knew the driver was subject to a .02 PAC 

standard; (2)the officer knew that it would take little alcohol consumption for the driver to exceed that limit; and 

(3) the officer smelled alcohol on the driver. Although the first two factors clearly applied to Nichols the State 

argued that the third factor was also satisfied because Nichol’s admission to recent drinking was equivalent to an 

odor of alcohol.  The circuit court disagreed and State appealed. 

 

The Court of Appeals considered three issues: (1) whether law enforcement impermissibly extended Nichols ’

OAR traffic stop and converted it into a PAC investigation; (2) whether there was probable cause to request the 

first PBT; and (3) whether there was probable cause to request the second PBT. 

 

On the first issue Nichol argued his blood test result was lawfully suppressed because Schofield unlawfully 

extended the traffic stop when he told the other officer to obtain the first PBT from Nichols. The Court of Appeals 

explained that a routine traffic stop’s “tolerable duration ... is determined by the seizure’s ‘mission’—to address 

the traffic violation that warranted the stop ... and attend to related safety concerns.” Rodriguez v. United States, 

575 U.S. 348, 354 (2015)  A stop’s lawful duration includes writing and explaining tickets to a driver and may be 

extended if police become aware of additional factors providing reasonable suspicion of an additional offense. 

Remember, whether reasonable suspicion exists depends on the famous “totality of the circumstances”. In 

Nichols’ case Schofield was still in his squad writing the OAR citation when Nichols admitted to recently 

consuming alcohol to the other officer. Hence, the original purpose of the traffic stop was not extended when the 
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officers received reasonable suspicion to properly extend the stop to investigate if Nichols was in violation of the 

.02 law. 

 

The Court of Appeals considered the second issue whether there was probable cause to request the first PBT. The 

PBT statute, WIS. STAT. § 343.303, requires “probable cause” to believe the OWI law has been violated.  

However, previous cases have determined that in the context of this statute, this actually requires probable cause 

“Lite”. The phrase “probable cause to believe” in § 343.303 “refers to a quantum of proof greater than the 

reasonable suspicion necessary to justify an investigative stop ... but less than the level of proof required to 

establish probable cause for arrest.” State v Felton, 344 Wis. 2d 483, (quoting State v Renz, 231 Wis. 2d at 316). 

 

The Court of Appeals considered the famous “totality of the circumstances” to determine if this lesser level of 

probable cause existed.  The Court considered several factors: Nichol’s operating privileges had been revoked; he 

was on probation and was likely subject to a no drinking rule; he was operating outside the hours of his 

occupational; he was subject to a .02 legal limit and this meant Nichols had prior OWI convictions; he admitted to 

recent drinking and officers were aware that drivers will often under report the amount they have actually 

consumed; and finally, Nichols was stopped near bar time at 1:45 AM.  All these factors led the Court of Appeals 

to find there was sufficient probable cause for police to request the first PBT. 

 

This all led the Court of Appeals to easily conclude that the police also had probable cause to request the second 

PBT. In addition to the above factors, the totality of the circumstances now also included the information from the 

first PBT that there was, in fact, some amount of alcohol in Nichols’ breath. 

 

As a result, the Court of Appeals overturned the circuit court ruling which had suppressed Nichols’ blood test. 

 

 

DOES POTENTIAL OFFICER MISINFORMATION ABOUT ADDITIONAL TESTING, MADE AFTER 

THE INFORMING THE ACCUSED WAS READ AND DEFENDANT SUBSEQUENTLY REFUSED 

TESTING, REQUIRE DISMISSAL OF REFUSAL? 

 

State v. Roman D. Ozimek    11/22/2023        (UNPUBLISHED) 

 

In the early morning hours, Ozimek was stopped operating his car going the wrong way on a one-way street. He 

admitted he was coming from a bar, he had slurred speech and glossy, bloodshot eyes and a strong “odor of 

intoxicants” was emanating from his vehicle. Ozimek declined field sobriety tests and was subsequently arrested 

for operating a motor vehicle while intoxicated (OWI) and transported to a hospital for a blood draw. At the 

hospital, an officer read an Informing the Accused form verbatim to Ozimek, who immediately refused testing. 

Ozimek then asked if there would be further testing and the officer responded that he “would have to consent to 

the initial test to be allowed those other tests.” Ozimek then asked “what he should do,” and the officer responded 

that he could not provide any legal advice. Ozimek did not change his mind and refused the blood draw. He was 

issued an Intent to Revoke notice and filed a request for a Refusal Hearing. At the hearing the judge ruled that 

Ozimek was read the Informing the Accused and unreasonably refused testing. The court did not allow testimony 

that Ozimek was told he could not obtain his own testing without first consenting to the requested chemical tests, 

deeming it irrelevant as it came after the refusal. 

 

On appeal, Ozimek argued that it would have been relevant to the circuit court’s inquiry under § 343.305(9)(a)5.b. 

to determine whether he received “misinformation” about his right to collect his own chemical testing after he had 

refused the chemical testing requested by the officer. Relatedly, Ozimek also contended that this misinformation 

impacted his “fundamental constitutional right” to “gather evidence” because he had a right to obtain his own 

chemical testing regardless of whether he submitted to the request for a blood draw. The Court noted that, where, 

as here, a law enforcement officer provided all of the statutorily required information but then allegedly provided 

more information than that provided in WIS. STAT. § 343.305(4), courts employ a three-part test to determine 

whether the officer complied with § 343.305(4). Pursuant to that test, an officer has not complied with § 

343.305(4) if: (1) the officer has exceeded his or her duty under § 343.305(4) to provide information to the 

accused; (2) the officer’s oversupply of information was misleading or erroneous; and (3) the officer’s failure to 

properly inform the driver affected the driver’s ability to make the choice about chemical testing. It was conceded 
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that the officer provided additional information, but argued that the information was not misleading or erroneous 

and didn’t affect the defendant’s choice about chemical testing, as he had already made his choice before the 

information was provided. 

 

 The Court agreed that the information provide was not misleading or erroneous as it was a correct restatement of 

the law. Further, the information did not affect the defendant’s choice about testing, as he had already made the 

choice. The defendant made the additional assertion that the information impacted his “constitutional” right to 

obtain his own tests. The Court noted that he failed to identify a single case establishing that a defendant has an 

unfettered right to obtain evidence, especially in a context similar to the implied consent one at issue here. In any 

event, even if the court assumed that Ozimek had been misinformed about a constitutional right to obtain his own 

chemical testing and that this misinformation could be considered in a court’s inquiry under § 343.305(9)(a)5.b., 

Ozimek still had not produced any evidence that this misinformation actually affected his ability to decide 

whether to submit to the requested test, the correct issue at a Refusal Hearing.  Further, even assuming 

misinformation had affected his ability to decide, dismissal would not have been the correct remedy. 

 

 

DID DEPUTY’S STATEMENTS ABOUT THE INFORMING THE ACCUSED FORM RENDER THE 

CONSENT TO TAKE A BLOOD TEST INADMISSIBLE AND INVOLUNTARY? 
 

County of Dunn v. Cormican   2/7/23    (UNPUBLISHED) 
 

A deputy stopped a vehicle operated by Cormican for speeding. After additional investigation, the deputy placed 

Cormican under arrest for first-offense OWI, and ultimately first offense PAC. After placing him under arrest the 

deputy told Cormican, “I know you mentioned you have a CDL [commercial driver’s license] and stuff in 

Wisconsin .... First offense is a traffic citation. There are some penalties involved, but, you know, I don’t think it’s 

the end of the world, or the end of the road there for the, um, CDL.” 

 

After placing Cormican under arrest, he was transported to a hospital for a blood draw. On the way Cormican told 

the deputy, “I’m just wondering how fucked up my life’s gonna be over this.”  The deputy responded, “I know 

guys with CDLs that have first offenses, so I know they don’t, you know, lose them .... I know there’ll be 

penalties, but I don’t know exactly what—how that all works. I just know it’s not a definite thing.” 

 

After reading Cormican the the informing the accused (ITA) Form, the deputy asked whether Cormican was 

willing to submit to an evidentiary chemical test of his blood. Cormican responded, “So what happens if I say 

no?” Pollock replied, “I cannot give you legal advice, but I can read right here [on the ITA Form] that it says, ‘If 

you refuse to take any test that this agency requests, your operating privileges will be revoked and you will be 

subject to other penalties.’” 

 

Cormican then asked what those other penalties would include. The deputy responded that he did not know all the 

penalties, but “I do know that, if you refuse the test, the state will just automatically take your privileges away. If 

you submit to the test, there may be some penalties involved from positive test results.” The deputy continued: 

 

“I guess the bottom line is, the state, when you get your license, you kind of sign off and  say that you promise 

that you’re gonna be a legal driver all the time without a substance in your system ... [by] substance, I mean 

alcohol. I mean, they’re just saying that when you get your license, you’re telling them that, “Yep, I’m not gonna 

do this.” And you’re—and that’s what the implied consent is, that when you get your license, you’re basically 

 implying your consent to the state, saying, “Yep, you can test me any time; I’m not gonna be over the 

limit.” But, you know, I can’t really give you legal advice, it’s just a yes or a no. But I do—you know, as the form 

clearly states, if you just automatically say “no,” the state will just up and take it.” 

 

Cormican responded, “I guess I have nothing [unintelligible]. Let’s go ahead and test.” The deputy then stated, “I 

think, you know, in your situation it’s probably the best way to go.” 

 

Cormican moved to suppress the results of his blood test arguing that he did not validly consent to the test 

because the deputy improperly influenced his decision to consent. More specifically, Cormican argued that his 
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consent was invalid because: (1) the deputy exceeded his duty under WIS. STAT. §343.305(4) by providing 

additional information, beyond that included on the ITA Form; (2) the additional information was misleading; and 

(3) the misinformation affected Cormican’s choice to consent to the blood test. See County of Ozaukee v. 

Quelle, 198 Wis. 2d 269, 280, 542 N.W.2d 196 (Ct. App. 1995), abrogated on other grounds by Washburn 

County v. Smith, 2008 WI 23, ¶64, 308 Wis. 2d 65, 746 N.W.2d 243. Cormican also argued that his consent was 

involuntary because Pollock “engaged in an unlawful attempt to incentivize [his] consent.” The circuit court 

denied the suppression motion and the issues were ultimately appealed to the appellate court. 

 

It was undisputed that the deputy read Cormican the ITA Form and therefore provided the information mandated 

by WIS. STAT. §343.305(4). Cormican argues, however, that his consent to the blood test was nevertheless 

invalid because the deputy also provided him with additional information, beyond that included on the ITA Form. 

The court then assessed the adequacy of the information provided using the three-prong test set forth in Quelle. 

See Smith, 308 Wis. 2d 65, ¶64 & n. 57 (clarifying that the Quelle test applies when an officer satisfies his or her 

duty under § 343.305(4) but then supplies additional information, beyond that set forth in the statute). To obtain 

relief under that test, a defendant must show that: (1) the officer exceeded his or her duty under § 343.305(4) to 

provide information to the accused driver; (2) the oversupply of information was misleading; and (3) the officer’s 

failure to properly inform the driver affected the driver’s ability to make a choice about chemical testing. Quelle, 

198 Wis. 2d at 280; see also State v. Reitter, 227 Wis. 2d 213, 233, 595 N.W.2d 646 (1999). 

 

Cormican contends that the deputy exceeded his duty under WIS. STAT. § 343.305(4) by stating that: (1) the state 

would “automatically” take Cormican’s operating privilege away if he refused to consent to a blood test; and (2) 

Cormican had already consented to the blood test by virtue of obtaining a Wisconsin driver’s license. The court 

concluded that neither of these categories of statements satisfies all three prongs of the Quelle test. 

 

 First, the deputy’s comments indicating that the state would “automatically” take away Cormican’s operating 

privilege if Cormican refused to consent to a blood test were consistent with the information contained on the ITA 

Form, which an officer is statutorily required to read to a person when requesting an evidentiary chemical test. 

See WIS. STAT. § 343.305(4). 

As such, the deputy statements about the automatic revocation of Cormican’s operating privilege did not go 

beyond the information required by § 343.305(4), nor were those statements misleading. 

 

Cormican argued that the deputy comments about the state automatically taking away his operating privilege were 

misleading because they “erroneously implied a summary nature of the revocation proceedings” and did not 

acknowledge Cormican’s ability to request a refusal hearing.  However, WIS. STAT. § 343.305(4) does not 

require an officer to inform a person about his or her ability to request a refusal hearing. Instead, under the statute, 

an officer is merely required to tell the person that “[i]f you refuse to take any test that this agency requests, your 

operating privilege will be revoked and you will be subject to other penalties.” Sec. 343.305(4) (emphasis added).  

The court noted  that if the deputy’s statements regarding the automatic revocation of Cormican’s operating 

privilege were misleading, then, logically, it would follow that § 343.305(4) is also misleading because it fails to 

inform a person that his or her operating privilege may not be revoked if the person requests, and prevails at, a 

refusal hearing. Cormican did not develop any argument that § 343.305(4) is misleading or otherwise invalid. 

Because Pollock’s statements about the “automatic” revocation of Cormican’s operating privilege were consistent 

with § 343.305(4), which must be read to an accused, the court rejected Cormican’s argument that those 

statements were misleading. 

 

Cormican also argued that the deputy exceeded his duty under WIS. STAT. §343.305(4) by stating that Cormican 

had already consented to the requested blood test by virtue of obtaining a Wisconsin driver’s license. This 

statement satisfied the first prong of the Quelle test because it went “beyond what [§ 343.305(4)] provides.”  

Nevertheless, the court found the statement was not misleading under the second prong of the Quelle test and that 

the statement did not affect Cormican’s decision to consent to a blood test under the third prong of the Quelle test.  

Here, the deputy stated that a person implies his or her consent to an evidentiary chemical test by obtaining a 

Wisconsin driver’s license. That statement is accurate under Wisconsin law. The deputy never stated that a person 

gives actual consent to an evidentiary chemical test by obtaining a Wisconsin driver’s license. That is why the 

deputy required a yes or no answer to the ITA Form. 
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The court also rejected Cormican’s argument that the deputy’s statements rendered his consent to the blood test 

involuntary. The court already determined that the deputy’s statements about implied consent and about the state 

automatically taking away Cormican’s operating privilege were not misleading. In addition, the deputy’s 

statement that there “may be” penalties due to a positive test result was an accurate statement of what might occur 

if Cormican’s blood tested positive for alcohol. Cormican provided no legal authority in support of the 

proposition that a law enforcement officer’s accurate statements of the law can render a person’s consent to a 

blood test involuntary. 

 

As for the deputy’s statement that he knew individuals with first-offense OWIs who had not lost their CDLs, there 

is nothing in the record to show that this statement was inaccurate or otherwise misleading. He never promised 

Cormican that “his circumstances would end the same” as those other individuals, nor did he state that a first-

offense OWI would have “zero consequences” with respect to Cormican’s CDL.  The deputy did state that a first-

offense OWI would not necessarily be the “end of the road” for Cormican’s CDL. In context, however, the most 

reasonable interpretation of that phrase was that a first-offense OWI would not necessarily result in the permanent 

loss of Cormican’s CDL. By statute, a driver is permanently disqualified from operating a commercial motor 

vehicle after two OWI convictions, not one. See WIS. STAT. § 343.315(2)(c).  

 

Finally, while Cormican cites the deputy’s statement that consenting to a blood test was “probably the best way to 

go,” it is undisputed that the deputy made that statement after Cormican had already consented to the test. The 

statement is therefore irrelevant to the analysis of whether Cormican’s consent was voluntary. The judgment was 

affirmed. 
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MISCELLANEOUS LEGAL ISSUES 
 

 

 

FOR THE PURPOSE OF THE MANDATORY 15 DAY LICENSE SUSPENSION, MUST THE 

HIGHWAY A HAVE SIGN POSTING THE 55 MPH SPEED LIMIT? 

 

State v. Tisha Lee Love  12/20/22 (UNPUBLISHED) 

 

Love was ticketed for going 85 in a 55 mph zone. She took it to a jury and was found guilty after a trial that, jury 

selection to verdict, took all of one hour and two minutes (including eight minutes for deliberations). “Love raises 

two issues on appeal, neither of which motor toward a reversal.”  First, she argues that the judge failed to instruct 

the jury before deliberations that Love was not required to appear for the traffic trial.  During jury selection the 

judge told the jury Love not required to appear.  The appellate court figured the jury would have remembered that 

information, since it was given to them about 45 minutes before they started to deliberate.   

 

The second issue involves § 343.30(1n), which requires a court to suspend for fifteen days the license of any 

person who drives twenty five miles per hour or more on a road with a fifty-five-mile-per-hour speed limit. A 

speed limit of 55 is a default speed limit. “In the absence of any other fixed limits or the posting of limits as 

required or authorized by law, [the speed limit is] 55 miles per hour.” § 346.57(4)(h). Love argued that the 

mandatory 15 day suspension did not apply to her because the speed limit was affirmatively posted at 55, rather 

than being 55 by default.  In her view, the license suspension only applies if there is no sign posting a 55 mph 

speed limit. As the Court of Appeals noted:     

  

If a driver is caught speeding at eighty-seven miles per hour on a highway with a fifty-five-mile-per-hour 

speed limit, and that speed limit is not posted with a sign, then as part of the penalty for that violation the 

legislature intended that the driver must have his or her license suspended for fifteen days. However, if a 

driver is caught speeding at eighty-seven miles per hour on a highway that has the fifty-five-mile-per-

hour speed limit posted with a sign as big as life for all the world to see, then the legislature did not intend 

for there to be a mandatory fifteen-day license suspension as a penalty for that violation. Courts are to 

avoid interpreting statutes so as to cause absurd or unreasonable results. 

 

Love lost on appeal. It does not matter if the 55 mph speed limit is posted or inferred; a suspension follows if the 

speeding is greater than 25 mph over the 55 mph speed limit. 

 

 

CAN FAILURE TO COMPLY WITH A BRIEFING SCHEDULE, EVEN IF BY OVERSIGHT, RESULT 

IN AN ADVERSE COURT RULING? 

 

State v. Craig Thatcher       2/7/23           (UNPUBLISHED) 

 

Right after placing Thatcher under arrest for OWI, the arresting officer made some statements which caused 

Thatcher to move to suppress both the breath test to which he consented as well as the secondary chemical test of 

blood that he requested. Thatcher asserted the trooper exceeded his duty in administering the Informing the 

Accused form by providing additional information to influence Thatcher’s decision, citing County of Ozaukee v. 

Quelle, 198 Wis. 2d 269, 280, 542 N.W.2d 196 (Wi. App. 1995). Thatcher briefed the motion, and the trial court 

held an evidentiary hearing.  The trial court then set a briefing schedule.  The State filed its brief, which consisted 

of the following:   

 

INTRODUCTION 

The above-entitled matter came before the Honorable Scott R. Needham on July 13, 2020 in the County 

of St. Croix, Wisconsin Circuit Court, for a motion hearing pursuant to Defendant’s Motion to Suppress. 

Michelle Brekken, Assistant District Attorney appeared on behalf of the State of Wisconsin. The 

Defendant was present and represented by Adam Nero. Testimony was received from Trooper Damien 
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Wood with Wisconsin the State Highway Patrol [sic] and the Defendant. The State now offers the 

following brief in response.  

 

FACTS  

ARGUMENT  

CONCLUSION  

 

For the forgoing reasons, the Court should DENY Defendant’s Motion in its entirety. 

Thatcher filed his reply brief and a month later the trial court issued a written decision granting Thatcher’s 

motion.  The court wrote that by failing to address Thatcher’s arguments in its brief, the State had conceded the 

issues.  The following day, the State filed a corrected brief with argument and a motion for reconsideration.  The 

trial court denied the State’s motion to reconsider: 

 

While the Court appreciates the submission of the corrected brief and the fact that a technical error was 

apparently the culprit for the prior blank slate, it is noteworthy to point out that the State’s brief was filed 

August 7, 2020 while the technical error was not discovered until September 23, 2020; the day after the 

Court pointed out the oversight in its Decision and Order and five weeks after the Defense submitted its 

brief. Though perhaps the State provided an explanation for its mistake, it is nevertheless not an excuse. 

As aptly noted in Sherman v. Heiser, 85 Wis. 2d 246, 254, 270 N.W.2d 397, 401 (1978), “courts cannot 

allow litigants to control judicial calendars.” Furthermore, the Court has both statutory and inherent 

authority “to sanction parties for failure to prosecute, failure to comply with procedural statutes or rules, 

and for failure to obey court orders.” Johnson v. Allis Chalmers Corp., 162 Wis. 2d 261, 273-74, 470 

N.W.2d 859 (1991). 

 

The Court of Appeals affirmed the denial of the motion to reconsider and the trial court ruling that the blood test 

result also had to be suppressed as ‘fruit of the poisonous tree’ because the only reason it existed was as a result of 

the suppressed breath test.  

 

 

WHEN DOES FAILURE TO PRESERVE POLICE SQUAD OR BODY-WORN VIDEO VIOLATE A 

DEFENDANT’S DUE PROCESS RIGHTS? 
 

State of Wisconsin v. Revels 01/13/22 (UNPUBLISHED) 
 

At 12:30 am Revels was observed operating a vehicle that was stopped at an intersection with a traffic light.  The 

light was green, but Revels did not proceed for 30- 40 seconds after the light turned green. An officer contacted 

Revels and made several observations suggesting Revels was under the influence.   The officer’s shift was ending 

and he was not feeling well.  The officer called in a backup officer who arrived to continue the investigation and 

subsequently arrested Revels for third offense OWI. 

 

The first officer downloaded his squad video and body-worn video when he returned to the station, but did not 

permanently preserved the video because according to department policy that task would fall to the primary 

arresting officer who replaced him in the field.  Later, as required the primary officer attempted to permanently 

preserve these videos but mistakenly preserved his own body-worn video three separate times.  Hence, after 120 

days the first officer’s squad and body-worn videos were automatically overwritten and destroyed. The arresting 

officer’s body-worn video was the only video to be preserved and available to Revels.  

 

Revels filed a motion to dismiss the charges claiming his due process rights were violated because of the failure to 

preserve the two videos from the first officer.  The law concerning failure to preserve evidence is complicated.  

The burden rests on the defendant to prove that the lost evidence was either “potentially exculpatory” or 

“apparently exculpatory”. If evidence is deemed to be only “potentially exculpatory” then the defendant must also 

show that the police acted in bad faith in failing to preserve the evidence AND must show the police had 

knowledge of the potentially exculpatory nature of the evidence before it was destroyed. Proving “bad faith” 

requires showing a conscious effort on behalf of the police to destroy the potentially exculpatory evidence.  
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The circuit court agreed with Revels and dismissed the charges.  The State appealed.  The Court of Appeals 

reversed the circuit court ruling and remanded the case back to circuit court for further proceedings.   

 

In a lengthy opinion the Court held that the squad video was not even “potentially exculpatory”. Further, even if it 

had been potentially exculpatory, Revels failed to prove the destruction of the squad video was because of bad 

faith on the part of the police.  

 

The first officer’s body-worn video is a bit more complicated because the circuit court had concluded that this 

evidence was “apparently exculpatory”. If so, this would eliminate Revels ’burden to show the police acted in bad 

faith. The Court of Appeals ruled the circuit court was wrong.  There was only a mere possibility that the video 

may be exculpatory. This is not sufficient to conclude the video was “apparently exculpatory”.    Further, if the 

video was only “potentially exculpatory”, Revels failed to prove the police had acted in bad faith. 

 

Consequently, the failure to properly preserve the first officer’s squad and body-worn videos did not violate 

Revels ’due process rights. 

 

 

IS IT FRESH PURSUIT WHEN AN OFFICER COULD HAVE CONDUCTED A TRAFFIC STOP BUT 

INSTEAD FOLLOWS A DRIVER OUT OF HIS JURISDICTION TO CONTINUE TO GATHER 

EVIDENCE BEFORE CONDUCTING A STOP?   
  

State of Wisconsin v. Jenkins    3/1/22  (UNPUBLISHED) 
  

  

A Grand Chute officer stopped Jenkins in the City of Appleton after he observed her vehicle cross the centerline 

while driving in Grand Chute. Jenkins moved to suppress, arguing the officer was not in “fresh pursuit” and the 

officer lacked authority to stop Jenkins outside of Grand Chute. The officer first observed Jenkins traveling in 

Grand Chute a little bit fast, and he saw the driver's side tires cross the centerline, with one-third of the vehicle 

being in the oncoming lane.  This was approximately one mile before the border of Grand Chute and 

Appleton.  He testified he had decided to stop Jenkins when that happened.  He did not stop her, and instead 

continued to follow her into Appleton because “[he] was obtaining evidence.” He also testified that after Jenkins 

entered Appleton she crossed the centerline for a second time.  The officer followed Jenkins for approximately 

one mile before activating his vehicle's emergency lights. 

  

Jenkins moved to suppress, arguing three points.  First, that the officer could not have observed the second 

crossing of the centerline because of a concrete median. Second, that the officer was not in fresh pursuit when he 

crossed out of his jurisdiction and arrested her.  The trial court denied her motion and the court of appeals 

affirmed.  As to the first point, the appellate court adopted the trial court’s factual finding that the officer could 

have observed Jenkins crossing the center line after the area of the concrete median.  As to the second point, the 

court applied the test for “fresh pursuit.”  (1) The officer acts without unnecessary delay; (2) the pursuit is 

continuous and uninterrupted; and (3) a reasonably short period of time exists between the commission of the 

offense, the commencement of the pursuit, and the apprehension of the suspect. See § 175.40(2) and State v. 

Haynes, 2001 WI App 266, ¶6, 248 Wis. 2d 724. 

  

Jenkins conceded the second factor, agreeing that the pursuit was continuous and uninterrupted. For the first 

factor, the appellate court found that the officer followed Jenkins for approximately 1.4 miles, including 0.4 miles 

in Appleton, after observing Jenkins first crossing the centerline. This was not an unnecessary delay in light of the 

officer's explanation that he was still obtaining evidence as they drove into Appleton. As to the third factor, the 

court held that the period of time between the commission of the offense in Grand Chute and the pursuit and 

apprehension of Jenkins in Appleton was a reasonably short period of time. Jenkins also argued that the gravity of 

the offense should be considered, citing Welsh v. Wisconsin, 466 U.S. 740 (1984). The court rejected this 

argument because Welsh involved exigent circumstances, not fresh pursuit.   

  

  

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001833883&pubNum=0000595&originatingDoc=Ic15eddd0998611ecb7ceee74f6b36648&refType=RP&originationContext=document&transitionType=DocumentItem&ppcid=d16524088b344deebc0b8b3583b4076a&contextData=(sc.Search)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001833883&pubNum=0000595&originatingDoc=Ic15eddd0998611ecb7ceee74f6b36648&refType=RP&originationContext=document&transitionType=DocumentItem&ppcid=d16524088b344deebc0b8b3583b4076a&contextData=(sc.Search)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984123436&pubNum=0000780&originatingDoc=Ic15eddd0998611ecb7ceee74f6b36648&refType=RP&originationContext=document&transitionType=DocumentItem&ppcid=d16524088b344deebc0b8b3583b4076a&contextData=(sc.Search)
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Jenkins third argument was that the blood draw was unreasonably invasive.  Apparently the condition of Jenkins ’

veins made drawing blood difficult, and it took three attempts and caused pain to her.  However, the appellate 

court held that she failed to establish a record of her allegations, and presented no evidence at the hearing to 

support her claims.  Her claim was rejected as a result. The conviction was affirmed. 

 

 

UPON THE EVIDENCE?  IF SO, WHAT PROCEDURE MUST THE COURT USE? 
  

County of Milwaukee v. Cooper    5/17/22  (UNPUBLISHED) 
   

Cooper was ticketed for Reckless Driving-Endangering Safety, contrary to 346.62(2), a traffic forfeiture.  He had 

a trial in Milwaukee County Circuit Court.  The officer testified Cooper was speeding and making multiple lane 

changes in close proximity with other vehicles.  The officer knew Cooper was speeding because he paced him 

going 80 and saw he was going faster than all the other vehicles.  The squad video was shown during the trial (but 

not moved into evidence and, thus, not available to the appellate court.)  During the viewing the officer described 

that the video showed Cooper's vehicle crossing the gore area, changing lanes without using a signal, and going 

faster than the vehicles around it. Cooper testified that he only crossed into the gore area to avoid an accident 

when the car in front of him suddenly slammed on its breaks. 

  

Once the evidence was closed the trial court said that it was clear that Cooper crossed the gore area, passed six 

cars, and was speeding.  However, the court said it could not see anywhere where Cooper endangered safety. 

Thus, the trial court found that the charge of Reckless Driving-Endangering Safety was not supported by the 

evidence.  Instead of finding Cooper not guilty, the court found Cooper guilty of speeding. The County expressed 

confusion and the clerk interrupted, saying that Cooper was not charged with speeding. The County then stated it 

could amend the charge to Unreasonable and Imprudent Speed.  Over Cooper's objection, the trial court accepted 

the amendment and found Cooper guilty. 

  

On appeal the County conceded that the trial court erred, first by not seeking consent of Cooper to the amendment 

of the charge, and second, by not giving both parties an opportunity to offer evidence as to the amended charge. 

Under State v Peterson, 104 Wis.2d 616 (1981) a circuit court can only amend a charge to conform to the 

evidence at trial if the parties consent and if the parties are permitted to present evidence on the new charge. Note 

that in municipal courts the rule is different. Sec 800.025 allows the court to amend the charge at trial to conform 

to the evidence without requiring the consent of the parties. In municipal court the judge must still allow the 

parties to present evidence on the amended charge.  The Court of Appeals determined that Cooper was entitled to 

a new trial on the Unreasonable and Imprudent Speed charge 

 

 

CAN YOU DRIVE IMPAIRED IN A PRIVATELY OWNED TRAILER PARK? 

 

State v. Sullivan    5/3/22.     (UNPUBLISHED) 

 

Sullivan lived four doors down from “Steve” in a trailer park located in Shawano County. One evening, Sullivan 

approached Steve while Steve was mowing his lawn with his three-year-old son present. Sullivan began yelling at 

Steve and calling him names. He also grabbed at Steve, kicked Steve’s lawnmower, and called Steve’s son “little 

fucker.” 

 

Based on Sullivan’s behavior and appearance, Steve believed that Sullivan was intoxicated. After Sullivan left the 

area where Steve was mowing, Steve called the trailer park’s manager, who instructed him to call law 

enforcement. While on the phone, Steve saw Sullivan driving his truck through the trailer park. Sullivan was 

taken into custody shortly thereafter, and law enforcement obtained a warrant to draw his blood. The blood draw 

revealed that Sullivan’s blood alcohol concentration was 0.214. 

 

 At trial, Sullivan did not dispute that he had driven a motor vehicle while intoxicated and while his blood alcohol 

concentration exceeded the statutory limit. Instead, he argued that the jury could not convict him of OWI or PAC 

because the location where he operated his motor vehicle did not constitute premises “held out to the public for 
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use of their motor vehicles.” The jury ultimately found Sullivan guilty of the OWI and PAC charges, but not 

guilty of the disorderly conduct charge. Sullivan appealed. 

 

WISCONSIN STAT. §346.61 provides that, in addition to being applicable upon highways, Wisconsin’s OWI 

statute also applies “upon all premises held out to the public for use of their motor vehicles.” In this appeal, the 

only issue is whether the evidence presented at Sullivan’s trial was sufficient for the jury to find that the roads 

where Sullivan operated his truck were “held out to the public for use of their motor vehicles” under § 346.61. 

 

The appellate court noted two prior decisions where they ruled roads within gated communities qualified as 

premises held out to the public for use of their motor vehicles. See State v. Tecza, 2008 WI App 79, 312 Wis. 2d 

395, 751 N.W.2d 896; State v. Hyzy, No. 2011AP2503-CR, unpublished slip op. (WI App May 2, 2012). In Tecza 

and Hyzy, the court emphasized that the relevant gated communities allowed access to nonresidents, such as 

delivery drivers and repair persons, and also permitted police to patrol their roads. Tecza, 312 Wis. 2d 395, Hyzy, 

No. 2011AP2503-CR. Moreover, the court noted in Tecza that “members of the general public were given access 

to the [gated community’s] roadways to show and view houses for sale, watch fireworks, play golf, attend 

weddings, and to just look around.” Tecza, 312 Wis. 2d 395.  Similarly, in Hyzy, the public could access the gated 

community’s roads to “to play golf, attend weddings, use its fitness center, and participate in high school 

activities like a postprom party.” Hyzy, No. 2011AP2503-CR,  In both cases, the court concluded the evidence 

showed that the respective gated communities ’roads were held out to the public for use of their motor vehicles 

because, on any given day, any driver could enter the gated communities. Tecza, 312 Wis. 2d 395, Hyzy, No. 

2011AP2503-CR. 

 

Based on the evidence presented the appellate court found the  jury could reasonably find that Voigt—the owner 

of the trailer park—intended to allow the trailer park’s roads to be used by the public, given that he permitted 

delivery drivers, garbage collectors, police, firefighters, emergency medical services, and tenants ’visitors to use 

those roads. See City of Kenosha v. Phillips, 142 Wis. 2d 549, 552, 419 N.W.2d 236 (1988)(focusing on the 

property owner’s intent to allow public access). The jury could also reasonably find that, “on any given day, 

potentially any resident of the community with a driver’s license and access to a motor vehicle could use the 

[trailer park’s roads] in an authorized manner”—for instance, by visiting or providing services to the trailer park’s 

residents. See  City of La Crosse v. Richling, 178 Wis. 2d 856, 505 N.W.2d 448 (Ct. App. 1993).  

 

The appellate court agree with the State that the test was not whether a particular area “appeal[s] to every member 

of society,” but whether “a licensed driver could drive down the roads of [the area] in an authorized manner on 

any given day.” See Richling, 178 Wis. 2d at 860. In this case, the evidence at trial was sufficient for the jury to 

make that finding. The court rejected Sullivan’s argument that the evidence was insufficient to support the jury’s 

verdict. Judgment and order affirmed. 


