TOPICS OF INTEREST TO LAWYERS

Legal Fees

¢ Advanced fees

¢ Flat fees

¢ Retainers

¢ Disbursing advanced fees (when held in trust)

¢ Combined payment of earned and unearned fees
¢ Advances for costs

¢ Credit card payments

¢ Feedisputes

Advanced fees
Advanced fees are defined in SCR 20:1.0(ag) as follows:

"Advanced fee" denotes an amount paid to a lawyer in contemplation of future services,
which will be earned at an agreed-upon basis, whether hourly, flat, or another basis.
Any amount paid to a lawyer in contemplation of future services whether on an hourly,
flat or other basis, is an advanced fee regardless of whether that fee is characterized
as an "advanced fee,” "minimum fee,” "nonrefundable fee,” or any other
characterization. Advanced fees are subject to the requirements of SCR 20:1.5, SCR
20:1.15(b)(4) or (4m), SCR 20:1.15(e)(4)h., SCR 20:1.15(g), and SCR 20:1.16(d).

As noted in the definition, an “advanced fee,” whether hourly, flat, or any other type of advance, is
subject to the requirements of several Supreme Court Rules, specifically, the rule regarding fees
[SCR 20:1.5]; the rule regarding the handling of unearned fees and cost advances [SCR
20:1.15(b)(4), or the rule that establishes an alternative to holding advanced fees in trust [SCR
20:1.15(b)(4m)]; the rule regarding withdrawal of fees from trust [SCR 20:1.15(g)]; and, the rule
regarding the termination of representation [SCR 20:1.16(d)].

Alternative treatment for advanced fees

When funds are advanced for legal services, those funds belong to the payor (normally the client)
until earned. Consequently, lawyers have been required to hold advanced fees in a trust account
until earned. See, SCR 20:1.15(b)(4) Unearned fees and cost advances.

However, as of July 1, 2007, lawyers who comply with the requirements of a newly created rule,
SCR 20:1.15(b)(4m) Alternative protection for advanced fees, may deposit unearned fees into
a business account and immediately utilize them. Advanced costs must still be held in trust. The
new rule is as follows:

(b)(4m) Alternative protection for advanced fees. A lawyer who accepts advanced
payments of fees may deposit the funds in the lawyer's business account, provided that a
court of competent jurisdiction must ultimately approve the lawyer's fee, or that the lawyer
complies with each of the following requirements:

a. Upon accepting any advanced payment of fees pursuant to this subsection, the
lawyer shall deliver to the client a notice in writing containing all of the following
information:

1. the amount of the advanced payment;

2. the basis or rate of the lawyer's fee;



3. any expenses for which the client will be responsible;

4. that the lawyer has an obligation to refund any unearned advanced fee,
along with an accounting, at the termination of the representation;

5. that the lawyer is required to submit any dispute about a requested refund of
advanced fees to binding arbitration within 30 days of receiving a request for
such a refund; and

6. the ability of the client to file a claim with the Wisconsin lawyers' fund for
client protection if the lawyer fails to provide a refund of unearned advanced fees.

NOTE: The introduction to the Court's May 2, 2007 Order, creating SCR 20:1.15
states: “The Court . . . recommended that fee agreements reflecting these new rules
clarify that an attorney should obtain a client's consent to the election of the alternative
set forth in 20:1.15(b)(4m), as described herein.” (See, Supreme Court Order No.
06-04, pp. 2-3).

REFUND CLAIMS: The Wisconsin Lawyers’ Fund for Client Protection, formerly, the
Client Security Fund, was established in 1981 to reimburse losses caused by the
dishonest conduct of members of the State Bar of Wisconsin. In order to facilitate
reimbursement of unearned fees by the Fund mentioned in SCR 20:1.15(b)(4m)a.6.,
the Fund’s definition of “dishonest conduct” was amended to include a lawyer’s failure
to refund an unearned fee. [See, SCR 12.045(5)(c)].

b. Upon termination of the representation, the lawyer shall deliver to the client in
writing all of the following:

1. afinal accounting, or an accounting from the date of the lawyer's most recent
statement to the end of the representation, regarding the client's advanced fee
payment with a refund of any unearned advanced fees;

2. notice that, if the client disputes the amount of the fee and wants that dispute
to be submitted to binding arbitration, the client must provide written notice of the
dispute to the lawyer within 30 days of the mailing of the accounting; and

3. notice that, if the lawyer is unable to resolve the dispute to the satisfaction of
the client within 30 days after receiving notice of the dispute from the client, the
lawyer shall submit the dispute to binding arbitration.

c. Upon timely receipt of written notice of a dispute from the client, the lawyer shall
attempt to resolve that dispute with the client, and if the dispute is not resolved, the
lawyer shall submit the dispute to binding arbitration with the State Bar Fee
Arbitration Program or a similar local bar association program within 30 days of the
lawyer's receipt of the written notice of dispute from the client.

d. Upon receipt of an arbitration award requiring the lawyer to make a payment to
the client, the lawyer shall pay the arbitration award within 30 days, unless the client
fails to agree to be bound by the award of the arbitrator.

NOTE: Itis professional misconduct for a lawyer to fail to hold advanced fees in trust
unless the lawyer complies with each of the requirements of SCR 20:1.15(b)(4m). The
Supreme Court plans to review this new rule in three years.
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Flat fees
Flat fees are defined in SCR 20:1.0(dm) as follows:

"Flat fee" denotes a fixed amount paid to a lawyer for specific, agreed-upon services,
or for a fixed, agreed-upon stage in a representation, regardless of the time required of
the lawyer to perform the service or reach the agreed-upon stage in the representation.
A flat fee, sometimes referred to as "unit billing," is not an advance against the lawyer's
hourly rate and may not be billed against at an hourly rate. Flat fees become the
property of the lawyer upon receipt and are subject to the requirements of SCR 20:1.5,
SCR 20:1.15(b)(4) or (4m), SCR 20:1.15(e)(4)h., SCR 20:1.15(g), and SCR 20:1.16(d).

The following Comment to SCR 20:1.0 (dm), while not adopted by the Court, may be consulted
for guidance in interpreting and applying the Wisconsin Rules of Professional Conduct.

Wisconsin Comment

The definition of flat fee specifies that flat fees "become the property of the lawyer
upon receipt." Notwithstanding, the lawyer must either deposit the advanced flat fee in
trust until earned, or comply with the alternative in SCR 20:1.15(b)(4m), alternative
protection for advanced fees. In addition, as specified in the definition, flat fees are
subject to the requirements of all rules to which advanced fees are subject.

Like other types of “advanced fees,” a flat fee is subject to the requirements of the following
Supreme Court Rules: the rule regarding fees [SCR 20:1.5]; the rule requiring the holding of
unearned fees in trust [SCR 20:1.15(b)(4) or the rule that establishes an alternative to holding
advanced fees in trust [SCR 20:1.15(b)(4m)]; the rule regarding withdrawal of fees from trust
[SCR 20:1.15(g)] and the rule regarding the termination of representation [SCR 20:1.16(d)].

If a lawyer holds a flat fee in trust pursuant to SCR 20:1.15(b)(4), the lawyer may withdraw funds
from the trust account as earned, provided that the lawyer and client have an understanding as to
the stage at which a portion of the fee will be considered earned. For example, in a criminal law
matter, a lawyer and client could agree that the lawyer has earned a reasonable percentage of
the flat fee following the preliminary hearing, and the remainder upon resolution of the charges or
conclusion of the trial. As with all advances held in trust, written notice, pursuant to SCR
20:1.15(g)(1) or (1m) is required prior to the withdrawal of flat fee advances from trust.

NOTE: If a lawyer charges a flat fee for a representation and that amount is to cover not
only fees, but also costs, the lawyer must identify what portion, if any, of that flat fee will be
used for costs such as filing fees. Furthermore, the lawyer must hold in trust whatever
portion of the funds is advanced for costs until those costs are actually incurred.

Retainers

Retainers are defined in SCR 20:1.0(mm) as follows:

"Retainer" denotes an amount paid specifically and solely to secure the availability of
a lawyer to perform services on behalf of a client, whether designated a "retainer,"
"general retainer,” "engagement retainer," "reservation fee," "availability fee," or any
other characterization. This amount does not constitute payment for any specific legal
services, whether past, present, or future and may not be billed against for fees or
costs at any point. A retainer becomes the property of the lawyer upon receipt, but is
subject to the requirements of SCR 20:1.5 and SCR 20:1.16(d).
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Since a “retainer” becomes the property of the lawyer upon receipt, it must not be deposited in
the lawyer’s trust account. However, a “retainer” is still subject to the requirements of SCR
20:1.5(a) [Fees] and SCR 20:1.16(d) [Declining or terminating representation].

NOTE: A “Retainer” may be considered unearned by OLR under certain circumstances.
While not an exhaustive list of such circumstances, the following are examples of situations
in which a “Retainer” could potentially be considered unearned: 1) the lawyer is required to
withdraw from the representation due to a conflict of interest, a health problem or a
breakdown in the attorney-client relationship; 2) the lawyer or the client dies prior to the
conclusion of the representation; or 3) the client terminates the lawyer’s services.

Disbursing advanced fees (when held in trust)

Advanced fees that are held in trust, pursuant to SCR 20:1.15(b)(4), whether hourly fees, flat fees
or any other type of advance, must be disbursed from the trust account when earned. However,
prior to disbursing earned fees, a lawyer must transmit a written notice to the client that includes
the following information:

1 An itemized bill or accounting of services;

2 The amount owed;

3. The anticipated date of withdrawal; and

4

The balance remaining in trust after withdrawal.

NOTE: If a lawyer holds an advanced “flat fee” in trust pursuant to SCR 20:1.15(b)(4), the
lawyer may withdraw funds from the trust account as earned, provided that the lawyer and
client have an understanding as to the stage at which a portion of the fee will be considered
earned. For example, in a criminal law matter, a lawyer and client could agree that the
lawyer has earned a reasonable percentage of the flat fee following the preliminary
hearing, and the remainder upon resolution of the charges or conclusion of the trial. As
with all advances held in trust, written notice, pursuant to SCR 20:1.15(g)(1) or (1m) is
required prior to the withdrawal of flat fee advances from trust.

A lawyer may withdraw earned fees at the time this information is transmitted to the client,
pursuant to SCR 20:1.15(g)(1m), if the lawyer has given prior written notice to the client that
earned fees will be withdrawn on the date that the invoice is transmitted.

If a lawyer does not give a client the prior notice required under (g)(1m), the lawyer is subject to
the requirements of SCR 20:1.15(g)(1), which necessitate waiting five business days after
sending the invoice to the client before withdrawing earned fees from trust.

SCR 20:1.15(g) Withdrawal of fees from trust account.

(1) Notice to client. At least 5 business days before the date on which a
disbursement is made from a trust account for the purpose of paying fees, with
the exception of contingent fees, the lawyer shall deliver to the client in writing all
of the following:

a. an itemized bill or other accounting showing the services rendered;

b. notice of the amount owed and the anticipated date of the withdrawal; and



c. a statement of the balance of the client's funds in the lawyer trust account
after the withdrawal.

(Im) Alternative notice to client. The lawyer may withdraw earned fees on the
date that the invoice is transmitted to the client, provided that the lawyer has given
prior notice to the client in writing that earned fees will be withdrawn on the date
that the invoice is transmitted. The invoice shall include each of the elements
required by sub. (g)(1)a., b., and c.

(2) Objection to disbursement. If a client objects to the disbursement described
in sub. (g) (1), the funds shall remain in the trust account until the dispute is
resolved. If the client objects after the funds have been withdrawn, the disputed
portion shall be returned to the trust account.

Combined payment of earned and unearned fees

A lawyer may occasionally receive a check or credit card payment from a client that includes both
earned and unearned fees. Under the trust account rules that became effective on July 1, 2007,
the handling of such payments depends upon which of the two methods for safeguarding
unearned fees the lawyer has elected to follow. Those two methods are as follows:

1) holding the unearned fees in trust, pursuant to SCR 20:1.15(b); or

2) complying with the requirements of the alternative to holding unearned fees
in trust, pursuant to SCR 20:1.15(b)(4m).

Question: When a client gives a lawyer a single check or credit card payment, which
includes: 1) a payment for fees that have already been earned and invoiced, and 2) an
advance toward future fees and/or future expenses, what should the lawyer do with that
check or credit card payment?

Method 1 — Holding Unearned Fees in Trust — SCR 20:1.15(b)(4)

Answer: A lawyer who has elected to hold unearned fees in trust must deposit a check that
includes earned and unearned fees into the IOLTA trust account. After the client’s check clears
and the funds are available for disbursement, the earned portion of the fees should be disbursed
by check to the lawyer or the lawyer’s business account.

When a credit card payment includes earned and unearned fees, it must first be deposited into
the lawyer’'s Credit Card Trust Account, pursuant to SCR 20:1.15(e)(4)h. When the credit card
payment is available for disbursement, it must be disbursed from the Credit Card Trust Account
by check and deposited to the IOLTA trust account. [See, SCR 20:1;15(e)(4)h.3.]. When the
funds are available for disbursement from the IOLTA Trust Account, the earned portion should be
disbursed by check to the lawyer or the lawyer’s business account.

As with any disbursement from a trust account, the lawyer must identify the client and the
purpose of that disbursement on the check’s memo line. [See, SCR 20:1.15(f)(1)e.1, below.]
The unearned portion of the fee as well as any funds advanced for costs or expenses must
remain in the IOLTA Trust Account. With respect to the funds that have been earned, the lawyer
is not required to send the client a second invoice and wait five days before withdrawing those
funds.

SCR 20:1.15(f)(1)e. Disbursement records.
1. Checks. Checks shall be pre-printed and pre-numbered. The name and address

of the lawyer or law firm, and the name of the account shall be printed in the upper left
corner of the check. Trust account checks shall include the words "Client Account,"
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or "Trust Account,” or words of similar import in the account name. Each check
disbursed from the trust account shall identify the client matter and the reason for the
disbursement on the memo line.

Method 2 — Alternative Protection — SCR 20:1.15(b)(4m)

Answer: The lawyer must deposit the check or credit card payment into the business account
and comply with each of the requirements of SCR 20:1.15(b)(4m).

Advances for costs

Advanced payments of costs must be held in trust until the costs are incurred. If a lawyer
receives an advanced payment that includes both advanced fees and costs, the lawyer will have
to deposit that payment into the trust account. If the lawyer elects the alternative protection for
unearned fees under SCR 20:1.15(b)(4m), the advanced fee portion may be disbursed when the
funds become available, but the lawyer must retain the costs in trust until the costs are incurred.

NOTE: SCR 20:1.15(e)(b)a. - Standard for trust account transactions. A lawyer shall not
disburse funds from any trust account unless the deposit from which those funds will be
disbursed has cleared, and the funds are available for disbursement.

Credit card payments

SCR 20:1.15(e)(4)e. and SCR 20:1.15(e)(4)f. generally prohibit lawyers from authorizing credit
and debit card transactions both to and from a trust account.

(e) Operational requirements for trust accounts.
(4) Pronhibited transactions.

e. Credit card transactions. A lawyer shall not authorize transactions by way
of credit card to or from a trust account. However, earned fees may be
deposited by way of credit card to a lawyer's business account.

f. Debit card transactions. A lawyer shall not use a debit card to make
deposits to or disbursements from a trust account.

However, effective July 1, 2007, lawyers may accept credit card, debit card and other electronic
deposits in payment of advanced fees and advanced costs. This change is authorized under a
newly created exception, SCR 20:1.15(e)(4)h.

This new exception requires lawyers to establish a separate trust account into which deposits by
credit and debit card can be made. The funds should be disbursed from the credit card trust
account as soon as they are available. That disbursement must be made by a check drawn on
the credit card trust account and payable to the firm’s IOLTA trust account. The client and the
purpose of the check should be identified on the check’s memo line, as required by SCR
20:1.15(f)(1)e.1.

ALTERNATIVE: Pursuant to SCR 20:1.15(b)(4m), the alternative protection for unearned
fees, a lawyer may deposit advanced fees to the lawyer’s business account
rather than a credit card trust account. However, cost advances must still
be held in trust, and if a cost advance is paid by credit card, it must be
deposited to a credit card trust account.




The purpose of the credit card trust account is to safeguard client funds held in an IOLTA
account from credit card “chargebacks.” A chargeback occurs when a credit card issuer
withdraws funds that have been deposited to a merchant's account (in this case, the lawyer's
trust account) in response to a cardholder’s disputing the charges.

SCR 20:1.15(e)(4) Prohibited transactions.

h. Exception: Fee and cost advances by credit card, debit card or
other electronic deposit. A lawyer may establish a trust account,
separate from the lawyer's IOLTA trust account, solely for the purpose
of receiving advanced payments of legal fees and costs by credit card,
debit card or other electronic deposit, subject to the following conditions:

1. the separate trust account shall be entitled: "Credit Card
Trust Account”;

2. lawyer and law firm funds, reasonably sufficient to cover all
monthly account fees and charges and, if necessary, any
deductions by the financial institution or card issuer from a client's
payment by credit card, debit card, or other electronic deposit, shall
be maintained in the credit card trust account, and a ledger for
account fees and charges shall be maintained,;

3. each payment by credit card, debit card or other electronic
deposit, including, if necessary, a reimbursement by the lawyer or
law firm for any deduction by the financial institution or card issuer
from the gross amount of each payment, shall be transferred from
the credit card trust account to the IOLTA trust account immediately
upon becoming available for disbursement; and

4, within 3 business days of receiving actual notice that a
chargeback or surcharge has been made against the credit card
trust account, the lawyer shall replace any and all funds that have
been withdrawn from the credit card trust account by the financial
institution or card issuer; and shall reimburse the account for any
shortfall or negative balance caused by a chargeback or surcharge.
The lawyer shall not accept new payments to the credit card trust
account until the lawyer has reimbursed the credit card trust
account for the chargeback or surcharge.

While credit cards and other electronic payments may now be accepted
for advanced fees and costs, lawyers should exercise caution in
establishing credit card trust accounts. Furthermore, while SCR
. 20:1.15(e)(4)h. does not mandate that a lawyer pay the credit card
CAUTION: surcharges and other fees relating to the receipt of payments by credit
card, the Comment to this new rule identifies several issues that must be
addressed before imposing any such costs upon a client. OLR strongly
recommends that a lawyer carefully review the following Comment and
determine how to address each of the concerns it raises prior to
establishing a credit card trust account.

Wisconsin Comment

SCR 20:1.15(e)(4)h.3. Exception: Fee and cost advances by credit card, debit
card or other electronic deposit.

Financial institutions, as credit card issuers, routinely impose charges on
vendors when a customer pays for goods or services with a credit card. That
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charge is deducted directly from the customer's payment. Vendors who accept
credit cards routinely credit the customer with the full amount of the payment and
absorb the charges. Before holding a client responsible for such charges, a lawyer
needs to disclose this practice to the client in advance, and assure that the client
understands and consents to the charges.

In addition, the lawyer needs to investigate the following concerns before
accepting payments by credit card:

1. Does the credit card issuer prohibit a lawyer/vendor from requiring the
customer to pay the charge? If a lawyer intends to credit the client for
anything less than the full amount of the credit card payment, the lawyer needs to
assure that this practice is not prohibited by the credit card issuer's regulations
and/or by the agreement between the lawyer and the credit card issuer. Entering
into an agreement with a credit card issuer with the intent to violate this type of
requirement may constitute conduct involving dishonesty, fraud, or deceit, in
violation of SCR 20:8.4(c).

2. Does the credit card issuer require services to be rendered before a
credit card payment is accepted? If a lawyer intends to accept fee advances
by credit card, the lawyer needs to assure that fee advances are not prohibited
by the credit card issuer's regulations and/or by the agreement between the
lawyer and the credit card issuer. Entering into an agreement with a credit card
issuer with the intent to violate this type of requirement may constitute conduct
involving dishonesty, fraud, or deceit, in violation of SCR 20:8.4(c).

3. By requiring clients to pay the credit cards charges, is the lawyer
required to make certain specific disclosures to such clients and offer cash
discounts to all clients? If a lawyer intends to require clients to pay credit card
charges, the lawyer needs to assure that the lawyer complies with all state and
federal laws relating to such transactions, including, but not limited to, Regulation
Z of the Truth in Lending Act, 12 C.F.R. s. 206.

NOTE: Credit card trust accounts, like other trust accounts, are subject to the trust
account recordkeeping requirements of SCR 20:1.15(f) and to the overdraft notification
requirements of SCR 20:1.15(h).

Fee disputes

Pursuant to SCR 20:1.15(g)(2), effective July 1, 2007, a lawyer is required to return disputed
fees to trust and hold them in trust until the dispute is resolved if a client makes a “particularized”
and “reasonable” objection to the fee in writing within 30 days after the funds have been
withdrawn from the trust account. If a lawyer does not believe the client’s objection meets one or
more of these requirements, the lawyer must articulate his or her position in a written
communication to the client. The rule further provides a “safe harbor” that did not exist under
former SCR 20:1.15(g)(2). A lawyer who obtains a client’'s written consent to the withdrawal of
fees is presumed to have a reasonable basis for declining to return those funds to the trust
account.

SCR 20:1.15(g) Withdrawal of fees from trust account.

(2) Objection to disbursement. If a client makes a particularized
and reasonable objection to the disbursement described in sub. (g)(1),
the disputed portion shall remain in the trust account until the dispute is



SCR 20:1.15(g)(2) does not prevent a client from disputing a fee, filing a grievance, or seeking
fee arbitration. It does, however, limit the occasions where an attorney must return fees to the
trust account. In order to better protect the client when the funds are not returned to trust, the
rule requires a lawyer to promptly respond in writing to the client's objection.
refuses to return a disputed fee to the trust account and fails to respond in writing to a client’s

resolved. If the client makes a particularized and reasonable objection
to a disbursement described in sub. (g)(1) or (1m) within 30 days after
the funds have been withdrawn, the disputed portion shall be returned
to the trust account until the dispute is resolved, unless the lawyer
reasonably believes that the client's objections do not present a basis to
hold funds in trust or return funds to the trust account under this
subsection. The lawyer will be presumed to have a reasonable basis
for declining to return funds to trust if the disbursement was made with
the client's informed consent, in writing. The lawyer shall promptly
advise the client in writing of the lawyer's position regarding the fee and
make reasonable efforts to clarify and address the client's objections.

objections will potentially be subject to discipline under this rule.

Methods for Resolving Fee Disputes:

*

When a dispute arises regarding legal fees, the lawyer should first attempt to
resolve it directly with the client.

If the dispute cannot be resolved, additional steps, including fee arbitration, may
be taken to settle the matter. Contact the State Bar Fee Arbitration Program at
(608) 257-3838 or the Milwaukee Bar Fee Arbitration Program at (414) 276-5930
for further information.

In Riegleman v. Krieg, 2004 WI App 85, 271 Wis. 2d 798, 679 N.W.2d 857, the
Court of Appeals suggested that the lawyer bring an action for declaratory
judgment pursuant to Section 806.04, Wis. Stats., in order to resolve a dispute
between a client and a third party over funds held in trust. This same strategy
may be available to a lawyer when a dispute arises between the client and the
lawyer over funds that are held in trust for legal fees.

A lawyer who
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