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SUPREME COURT OF W SCONSI N

No. 09-09

In the matter of the petition to Fl LED
anmend or repeal Suprene Court

Rul e 40.03, Diploma Privil ege.
NOV. 4, 2010

A. John Voel ker
Acting derk of
Supreme Court
Madi son, W

On Septenber 28, 2009, Attorney Steven Levine and 71 other
menbers of the State Bar of Wsconsin petitioned this court to
anend Suprene Court Rule (SCR) 40.03 by extending diplom
privileges to graduates of all ABA-approved |aw schools, or in
the alternative, to repeal SCR 40.03 in its entirety.

The court held a public hearing and admnistrative
conference on Septenber 30, 2010. The court continued to
di scuss the petition at an admnistrative conference on Cctober
4, 2010. Upon consideration of the matters presented at the
public hearing and subm ssions made in response to the proposed
anendnents, the court voted unaninously that the petition to
anend or repeal Supreme Court rule 40.03 be denied. IT IS
ORDERED t he petition is deni ed.

IT IS ORDERED that notice of this order be given a single
publication of a copy of this order in the official state
newspaper and in an official publication of the State Bar of

W sconsi n.
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Dated at Madison, Wsconsin, this 4th day of Novenber,
2010.

BY THE COURT:

A. John Voel ker
Acting Cerk of Supreme Court
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11 SH RLEY S. ABRAHAMBON, C. J. (concurring). Nei t her
graduating from law school nor passing a bar exam nation
guarantees that a person wll be a conpetent or trustworthy
| awyer. These two net hods, although not perfect, are the only
ones that have been devel oped that give sone protection to the
public, which 1is a fundanental purpose of educating and
licensing | awers.

12 The 50 states should find a way to allow |lawers to
practice across state borders wthout the costs |awers
presently incur. Qur 50-state bar adm ssion system should give
us pause when we see the European Union, which is nade up of 27
different countries with different |anguages and different | egal
systens, possibly allowing nore cross-border practice than our
states do.*?

13 Nevertheless | would neither abandon nor extend the

W sconsin diploma privilege. | favor the diploma privilege for

! See, e.g., Christine R Davis, Approaching Reform The
Future of Mul tijurisdicitonal Practice in Today's Legal
Profession, 29 Fla. St. U L. Rev. 1339, 1357-58 (2002):

[ The European Union] nodel permts |awers from any of

the EUs . . . nenber states to cross jurisdictional
borders and practice W thin anot her EU
country. . . . The attorney is required only to
register in the nmenber country. . . . The EU adopted

this directive after recognizing the dramatic increase
in cross-border activity simlar to that of the U S.
(footnotes omtted).
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the two Wsconsin |aw schools.? It has worked well in Wsconsin.
Wth only two law schools in the state, the Wsconsin Suprene
Court is in an excellent position to nonitor and evaluate the
content and quality of the legal education received by the |aw
students of these two universities.

14 Thirty-two states have granted the diploma privilege

3 and all but Wsconsin have abandoned the

at one tinme or another,
practice. The fact that "everyone else is doing it" is not a
reason for Wsconsin to abandon the diploma privilege. As
Justice Brandeis wote, "It is one of the happy incidents of the
federal system that a single courageous state may, if its
citizens choose, serve as a |aboratory; and try novel social and
economi ¢ experiments without risk to the rest of the country."*
15 | do not, however, favor extending the diplom
privilege to all graduates of all ABA-accredited |aw schools.
Law schools have varied requirenments for entry, for curriculum

and for grading. Extending the diploma privilege would place on

the Court too great a burden of nonitoring the standards of |aw

2 Wsconsin apparently has "the nost restrictive diplonmm
privilege statute ever witten.” Thomas W Col dman, Use of the
Diploma Privilege in the United States, 10 Tulsa L.J. 36, 42-43
(1974-75) (referring to Ws. St at . 8§ 256.28(1)(1971), the
provi sions of which are now contained in SCR ch. 40).

3 Beverly Mran, The Wsconsin Diploma Privil ege: Try It,
You'll Like It, 2000 Ws. L. Rev. 645, 646 (quoting George Neff
Stevens, Diploma Privilege, Bar Exam nation or Open Adm ssion:
Menor andum Nunber 13, 46 Bar Exam ner 15, 17 (1977)).

“ New State lce Co. v. Liebmann, 285 U.S. 262, 311 (1932)
(Brandeis, J., dissenting) (footnote omtted).
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schools across the country. W can keep tabs on the two
W sconsin | aw school s.

16 The only alternative suggested to the diplom
privilege over these many years has been a bar exam nati on.

7 Al though |I believe the Wsconsin bar exam nation is as
good as any other state's professional qualifying instrunment, |
have doubts whether bar exam nations in general truly nmeasure an
applicant's conpetence to practice |aw | am not alone in
expressing these doubts.

18 In 2002, the Society of Anmerican Law Teachers (SALT)
i ssued a "Statement on the Bar Exam"® in which it expressed its
belief that bar exam nations, as currently admnistered, fail to
adequat el y measure professional conpetence to practice |aw.?®

19 The SALT statenent asserts that "[t]he bar exam nation
does not even attenpt to screen for many of the skills" that a
conpetent |awyer should possess, such as the ability to perform
| egal research, investigate facts, comunicate orally, interact
with clients, and negotiate.’ SALT further criticizes the bar
exam s overenphasis on nenorizing legal principles, and points
out that practitioners who rely on their nenory of the |aw
i nstead of conducting |legal research may find thensel ves subject

to disciplinary conplaints and nal practice clains.?®

® Society of American Law Teachers Statement on the Bar
Exam 52 J. Legal Educ. 446 (2002).

®1d. at 446.

! at 447.

1d.
®1d.



No. 09-09. ssa

20 In addition to concerns about whet her a bar
exam nation actually acconplishes its purpose, | am concerned
as is Attorney Steven Levine, one of the petitioners, about the
financial burden bar exam nations place on |aw school graduates
from law schools around the country who wish to practice in
W sconsin and on Wsconsin |aw graduates who wi sh to practice in
ot her states.

11 The Anerican Bar Association reports that the average
anount borrowed by a student at a public |law school for the
2007-08 academic year was $59,324.° For private |aw school
students, the average for that year was $91,506.° On top of
this debt (and any undergraduate debt), a |aw graduate nust pay
a filing fee to take the exam which ranges from $150 to upwards
of $1,000.* In Wsconsin, the fee to sit for the bar

examination is $450.2 A law graduate is likely to take a bar

® American Bar Association, Average Anpunt Borrowed for Law
School 2001- 2008, avai |l abl e at
http://ww. abanet. org/ | egal ed/statistics/charts/stats%0-
%2020. pdf (last visited Cct. 25, 2010).

10 4.

1 National Conference of Bar Exaniners & Anerican Bar
Association Section of Legal Education and Adm ssions to the
Bar, Conprehensive Guide to Bar Adm ssion Requirenents 2010 35
(2010), avai |l abl e at
http://ww. ncbex. org/fil eadm n/ medi afi | es/ downl oads/ Conp_Cui de/ C
onpCGui de_2010. pdf (last visited Cct. 25, 2010).

12 see Information and Filing Instructions: 2011 Wsconsin
Bar Exam nati ons, avail abl e at
http://w courts. gov/forndi spl ay/ BE- 170. pdf ?f or MNunber =BE-
170&f or mlype=For m&f or mat | d=2& anguage=en (last visited Cct. 25,
2010).
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review course, which may cost well over $2,000.%® And the |aw
graduate will spend several weeks studying for an exam nation,
rat her than being productively enployed. | do not relish the
i dea of adding these costs of a bar examnation to the already
enor nous debt |oad carried by many | aw school graduates.

12 | have searched for a nethod other than the bar
exam nation or extended diploma privilege to ensure conpetence
and protect the public, and I have not found one. | do suggest,
however, that the current admssion system of 50 state bar
exam nations, wth varying rules and requirenents, mght at
| east be sinplified, and perhaps made |ess costly, through a
uni form bar exam* An exaninee taking a uniform bar exam nation
in one jurisdiction wuld receive a score that wuld be
transferrable to other jurisdictions that use the UBE. '°

13 | agree with the resolution adopted by the Conference
of Chief Justices on July 28, 2010, Endorsing Consideration of a

Uni f orm Bar Exam nation, which reads as foll ows:

13 See, e.g.,
http://ww. barbri.conf wps/ portal/barbri/coursel nfo/barRevi enCour
se/ pricing?linktype=barbriLink&sitearea=breeze_barbri _|ibrary/ba
rbori.conf anonynous%20vi si t or/ W &oubar ea=breeze_barbri _|i brary/ ba
rbri.com anonynous%20vi si tor/ W &escri ght bar ar ea=nul | (1 ast

visited Oct. 25, 2010) (stating $2,625 price for BARBRI's 2010
W sconsin bar examrevi ew course).

4 gusan M Case, The Uniform Bar Examination: Wat's In It
For Me?, Bar Exam ner, Feb. 2010, at 50.

15 1 d.
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Resol ution 4: Endorsing Consideration of a Uniform Bar
Exam nati on

WHEREAS, the states’ hi ghest courts regard an
effective system of admssion and regulation of the
|l egal profession as an inportant responsibility for
the protection of the public; and

VWHEREAS, the increased demand for |awer nobility
results in greater multijurisdictional practice and
i ncreased access to adm ssion on notion; and

WHEREAS, the increasing use of uniform high quality
testing instruments has rendered nost jurisdictions'
bar exam nations substantially simlar; and

WHEREAS, law is the only mmjor profession that has not
devel oped a uniformlicensing exam nation; and

WHEREAS, a uniform licensing examnation for |awers
woul d facilitate | awyer mobi lity and enhance
protection of the public; and

WHEREAS, state bar adm ssion authorities and state
suprene courts would remain responsible for making
adm ssion decisions, including establishing character
and fitness qual i fications and setting passing
st andar ds, and enforcing their own rules for
adm ssi on; and

WHEREAS, issues relating to knowl edge of |ocal |aw can
be addr essed t hr ough a mandat ory educat i onal
conponent, a separate assessnent, or a conbination
t her eof ;

NOW THEREFORE, BE |IT RESOLVED that the Conference of
Chi ef Justices urges the bar adm ssion authorities in
each state and territory to consider participating in
the developnent and inplenmentation of a uniform bar
exani nati on. *°

6 The Council of the American Bar Association Section of
Legal Education and Adnmissions to the Bar adopted a simlar
resol ution on August 6, 2010 (avail abl e at
http://ww. abaj ournal . conf fil es/ UniformBar_ Exam 2010 _Council (9
-14) v2.pdf (last visited Cct. 25, 2010)).
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124 In the interest of protecting the public and |aw
graduates and allowng persons to prosecute or defend their
suits by attorneys of their choice, | wite separately to urge
the Wsconsin Board of Bar Exam ners to explore ways of reducing
the costs of the Wsconsin bar examnation to graduates of |aw
school s outside Wsconsin, to explore the use of a uniform bar
exam nation for graduates of |aw schools outside Wsconsin, and
to be open to new ways of unlocking state borders to conpetent
att or neys.

115 | am authorized to state that Justices ANN WALSH
BRADLEY and N. PATRI CK CROCKS join this concurrence.

" Ws. Const. Art |, § 21: "In any court of this state,
any suitor may prosecute or defend his suit either in his own
proper person or by an attorney of the suitor's choice."
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