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On Sept ember  28,  2009,  At t or ney St even Levi ne and 71 ot her  

member s of  t he St at e Bar  of  Wi sconsi n pet i t i oned t hi s cour t  t o 

amend Supr eme Cour t  Rul e ( SCR)  40. 03 by ext endi ng di pl oma 

pr i v i l eges t o gr aduat es of  al l  ABA- appr oved l aw school s,  or  i n 

t he al t er nat i ve,  t o r epeal  SCR 40. 03 i n i t s ent i r et y.    

The cour t  hel d a publ i c hear i ng and admi ni st r at i ve 

conf er ence on Sept ember  30,  2010.   The cour t  cont i nued t o 

di scuss t he pet i t i on at  an admi ni st r at i ve conf er ence on Oct ober  

4,  2010.   Upon consi der at i on of  t he mat t er s pr esent ed at  t he 

publ i c hear i ng and submi ssi ons made i n r esponse t o t he pr oposed 

amendment s,  t he cour t  vot ed unani mousl y t hat  t he pet i t i on t o 

amend or  r epeal  Supr eme Cour t  r ul e 40. 03 be deni ed.   I T I S 

ORDERED t he pet i t i on i s deni ed.    

I T I S ORDERED t hat  not i ce of  t hi s or der  be gi ven a s i ngl e 

publ i cat i on of  a copy of  t hi s or der  i n t he of f i c i al  st at e 

newspaper  and i n an of f i c i al  publ i cat i on of  t he St at e Bar  of  

Wi sconsi n.  
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Dat ed at  Madi son,  Wi sconsi n,  t hi s 4t h day of  November ,  

2010.    

 
BY THE COURT:  
 
 
 
A.  John Voel ker  
Act i ng Cl er k of  Supr eme Cour t  
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¶1 SHI RLEY S.  ABRAHAMSON,  C. J.    (concurring).  Nei t her  

gr aduat i ng f r om l aw school  nor  passi ng a bar  exami nat i on 

guar ant ees t hat  a per son wi l l  be a compet ent  or  t r ust wor t hy 

l awyer .    These t wo met hods,  al t hough not  per f ect ,  ar e t he onl y 

ones t hat  have been devel oped t hat  gi ve some pr ot ect i on t o t he 

publ i c,  whi ch i s a f undament al  pur pose of  educat i ng and 

l i censi ng l awyer s.   

¶2 The 50 st at es shoul d f i nd a way t o al l ow l awyer s t o 

pr act i ce acr oss st at e bor der s wi t hout  t he cost s l awyer s 

pr esent l y i ncur .   Our  50- st at e bar  admi ssi on syst em shoul d gi ve 

us pause when we see t he Eur opean Uni on,  whi ch i s made up of  27 

di f f er ent  count r i es wi t h di f f er ent  l anguages and di f f er ent  l egal  

syst ems,  possi bl y al l owi ng mor e cr oss- bor der  pr act i ce t han our  

st at es do. 1     

¶3 Never t hel ess I  woul d nei t her  abandon nor  ext end t he 

Wi sconsi n di pl oma pr i v i l ege.   I  f avor  t he di pl oma pr i v i l ege f or  

                                                 
1 See,  e. g. ,  Chr i st i ne R.  Davi s,  Appr oachi ng Ref or m:   The 

Fut ur e of  Mul t i j ur i sdi c i t onal  Pr act i ce i n Today' s Legal  
Pr of essi on,  29 Fl a.  St .  U.  L.  Rev.  1339,  1357- 58 ( 2002) :  

[ The Eur opean Uni on]  model  per mi t s l awyer s f r om any of  
t he EU' s .  .  .  member  st at es t o cr oss j ur i sdi ct i onal  
bor der s and pr act i ce wi t hi n anot her  EU 
count r y.  .  .  .  The at t or ney i s r equi r ed onl y t o 
r egi st er  i n t he member  count r y.  .  .  .  The EU adopt ed 
t hi s di r ect i ve af t er  r ecogni z i ng t he dr amat i c i ncr ease 
i n cr oss- bor der  act i v i t y s i mi l ar  t o t hat  of  t he U. S.  
( f oot not es omi t t ed) .  
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t he t wo Wi sconsi n l aw school s. 2  I t  has wor ked wel l  i n Wi sconsi n.   

Wi t h onl y t wo l aw school s i n t he st at e,  t he Wi sconsi n Supr eme 

Cour t  i s  i n an excel l ent  posi t i on t o moni t or  and eval uat e t he 

cont ent  and qual i t y of  t he l egal  educat i on r ecei ved by t he l aw 

st udent s of  t hese t wo uni ver si t i es.  

¶4 Thi r t y- t wo st at es have gr ant ed t he di pl oma pr i v i l ege 

at  one t i me or  anot her , 3 and al l  but  Wi sconsi n have abandoned t he 

pr act i ce.   The f act  t hat  " ever yone el se i s doi ng i t "  i s  not  a 

r eason f or  Wi sconsi n t o abandon t he di pl oma pr i v i l ege.   As 

Just i ce Br andei s  wr ot e,  " I t  i s  one of  t he happy i nci dent s of  t he 

f eder al  syst em t hat  a s i ngl e cour ageous st at e may,  i f  i t s  

c i t i zens choose,  ser ve as a l abor at or y;  and t r y novel  soci al  and 

economi c exper i ment s wi t hout  r i sk t o t he r est  of  t he count r y. " 4     

¶5 I  do not ,  however ,  f avor  ext endi ng t he di pl oma 

pr i v i l ege t o al l  gr aduat es of  al l  ABA- accr edi t ed l aw school s.   

Law school s have var i ed r equi r ement s f or  ent r y,  f or  cur r i cul um,  

and f or  gr adi ng.   Ext endi ng t he di pl oma pr i v i l ege woul d pl ace on 

t he Cour t  t oo gr eat  a bur den of  moni t or i ng t he st andar ds of  l aw 

                                                 
2 Wi sconsi n appar ent l y has " t he most  r est r i ct i ve di pl oma 

pr i v i l ege st at ut e ever  wr i t t en. "   Thomas W.  Gol dman,  Use of  t he 
Di pl oma Pr i v i l ege i n t he Uni t ed St at es,  10 Tul sa L. J.  36,  42- 43 
( 1974- 75)  ( r ef er r i ng t o Wi s.  St at .  § 256. 28( 1) ( 1971) ,  t he 
pr ovi s i ons of  whi ch ar e now cont ai ned i n SCR ch.  40) .  

3 Bever l y Mor an,  The Wi sconsi n Di pl oma Pr i v i l ege:   Tr y I t ,  
You' l l  Li ke I t ,  2000 Wi s.  L.  Rev.  645,  646 ( quot i ng Geor ge Nef f  
St evens,  Di pl oma Pr i v i l ege,  Bar  Exami nat i on or  Open Admi ssi on:   
Memor andum Number  13,  46 Bar  Exami ner  15,  17 ( 1977) ) .  

4 New St at e I ce Co.  v.  Li ebmann,  285 U. S.  262,  311 ( 1932)  
( Br andei s,  J. ,  di ssent i ng)  ( f oot not e omi t t ed) .  
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school s acr oss t he count r y.   We can keep t abs on t he t wo 

Wi sconsi n l aw school s.      

 ¶6 The onl y al t er nat i ve suggest ed t o t he di pl oma 

pr i v i l ege over  t hese many year s has been a bar  exami nat i on.    

  ¶7 Al t hough I  bel i eve t he Wi sconsi n bar  exami nat i on i s as 

good as any ot her  st at e' s pr of essi onal  qual i f y i ng i nst r ument ,  I  

have doubt s whet her  bar  exami nat i ons i n gener al  t r ul y measur e an 

appl i cant ' s compet ence t o pr act i ce l aw.   I  am not  al one i n 

expr essi ng t hese doubt s.   

¶8 I n 2002,  t he Soci et y of  Amer i can Law Teacher s ( SALT)  

i ssued a " St at ement  on t he Bar  Exam, " 5 i n whi ch i t  expr essed i t s 

bel i ef  t hat  bar  exami nat i ons,  as cur r ent l y admi ni st er ed,  f ai l  t o 

adequat el y measur e pr of essi onal  compet ence t o pr act i ce l aw. 6  

¶9 The SALT st at ement  asser t s t hat  " [ t ] he bar  exami nat i on 

does not  even at t empt  t o scr een f or  many of  t he ski l l s"  t hat  a 

compet ent  l awyer  shoul d possess,  such as t he abi l i t y  t o per f or m 

l egal  r esear ch,  i nvest i gat e f act s,  communi cat e or al l y,  i nt er act  

wi t h c l i ent s,  and negot i at e. 7  SALT f ur t her  cr i t i c i zes t he bar  

exam' s over emphasi s on memor i z i ng l egal  pr i nci pl es,  and poi nt s 

out  t hat  pr act i t i oner s who r el y on t hei r  memor y of  t he l aw 

i nst ead of  conduct i ng l egal  r esear ch may f i nd t hemsel ves subj ect  

t o di sci pl i nar y compl ai nt s and mal pr act i ce c l ai ms. 8 
                                                 

5 Soci et y of  Amer i can Law Teacher s St at ement  on t he Bar  
Exam,  52 J.  Legal  Educ.  446 ( 2002) .  

6 I d.  at  446.  

7 I d.  at  447.  

8 I d.  
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 ¶10 I n addi t i on t o concer ns about  whet her  a bar  

exami nat i on act ual l y accompl i shes i t s pur pose,  I  am concer ned,  

as i s At t or ney St even Levi ne,  one of  t he pet i t i oner s,  about  t he 

f i nanci al  bur den bar  exami nat i ons pl ace on l aw school  gr aduat es 

f r om l aw school s ar ound t he count r y who wi sh t o pr act i ce i n 

Wi sconsi n and on Wi sconsi n l aw gr aduat es who wi sh t o pr act i ce i n 

ot her  st at es.    

¶11 The Amer i can Bar  Associ at i on r epor t s t hat  t he aver age 

amount  bor r owed by a st udent  at  a publ i c l aw school  f or  t he 

2007- 08 academi c year  was $59, 324. 9  For  pr i vat e l aw school  

st udent s,  t he aver age f or  t hat  year  was $91, 506. 10  On t op of  

t hi s debt  ( and any under gr aduat e debt ) ,  a l aw gr aduat e must  pay 

a f i l i ng f ee t o t ake t he exam,  whi ch r anges f r om $150 t o upwar ds 

of  $1, 000. 11  I n Wi sconsi n,  t he f ee t o s i t  f or  t he bar  

exami nat i on i s $450. 12  A l aw gr aduat e i s l i kel y t o t ake a bar  

                                                 
9 Amer i can Bar  Associ at i on,  Aver age Amount  Bor r owed f or  Law 

School  2001- 2008,  avai l abl e at  
ht t p: / / www. abanet . or g/ l egal ed/ st at i st i cs/ char t s/ st at s%20-
%2020. pdf  ( l ast  v i s i t ed Oct .  25,  2010) .  

10 I d.  

11 Nat i onal  Conf er ence of  Bar  Exami ner s & Amer i can Bar  
Associ at i on Sect i on of  Legal  Educat i on and Admi ssi ons t o t he 
Bar ,  Compr ehensi ve Gui de t o Bar  Admi ssi on Requi r ement s 2010 35 
( 2010) ,  avai l abl e at  
ht t p: / / www. ncbex. or g/ f i l eadmi n/ medi af i l es/ downl oads/ Comp_Gui de/ C
ompGui de_2010. pdf  ( l ast  v i s i t ed Oct .  25,  2010) .  

12 See I nf or mat i on and Fi l i ng I nst r uct i ons:  2011 Wi sconsi n 
Bar  Exami nat i ons,  avai l abl e at  
ht t p: / / wi cour t s. gov/ f or mdi spl ay/ BE- 170. pdf ?f or mNumber =BE-
170&f or mType=For m&f or mat I d=2&l anguage=en ( l ast  v i s i t ed Oct .  25,  
2010) .  
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r evi ew cour se,  whi ch may cost  wel l  over  $2, 000. 13  And t he l aw 

gr aduat e wi l l  spend sever al  weeks st udyi ng f or  an exami nat i on,  

r at her  t han bei ng pr oduct i vel y empl oyed.   I  do not  r el i sh t he 

i dea of  addi ng t hese cost s of  a bar  exami nat i on t o t he al r eady 

enor mous debt  l oad car r i ed by many l aw school  gr aduat es.    

¶12 I  have sear ched f or  a met hod ot her  t han t he bar  

exami nat i on or  ext ended di pl oma pr i v i l ege t o ensur e compet ence 

and pr ot ect  t he publ i c,  and I  have not  f ound one.   I  do suggest ,  

however ,  t hat  t he cur r ent  admi ssi on syst em of  50 st at e bar  

exami nat i ons,  wi t h var yi ng r ul es and r equi r ement s,  mi ght  at  

l east  be s i mpl i f i ed,  and per haps made l ess cost l y,  t hr ough a 

uni f or m bar  exam. 14  An exami nee t aki ng a uni f or m bar  exami nat i on 

i n one j ur i sdi ct i on woul d r ecei ve a scor e t hat  woul d be 

t r ansf er r abl e t o ot her  j ur i sdi ct i ons t hat  use t he UBE. 15 

¶13 I  agr ee wi t h t he r esol ut i on adopt ed by t he Conf er ence 

of  Chi ef  Just i ces on Jul y 28,  2010,  Endor si ng Consi der at i on of  a 

Uni f or m Bar  Exami nat i on,  whi ch r eads as f ol l ows:  
 

                                                 
13 See,  e. g. ,  

ht t p: / / www. bar br i . com/ wps/ por t al / bar br i / cour seI nf o/ bar Revi ewCour
se/ pr i c i ng?l i nkt ype=bar br i Li nk&si t ear ea=br eeze_bar br i _l i br ar y/ ba
r br i . com/ anonymous%20vi s i t or / WI &pubar ea=br eeze_bar br i _l i br ar y/ ba
r br i . com/ anonymous%20vi s i t or / WI &escr i ght bar ar ea=nul l  ( l ast  
v i s i t ed Oct .  25,  2010)  ( st at i ng $2, 625 pr i ce f or  BARBRI ' s 2010 
Wi sconsi n bar  exam r evi ew cour se) .   

14 Susan M.  Case,  The Uni f or m Bar  Exami nat i on:  What ' s I n I t  
For  Me?,  Bar  Exami ner ,  Feb.  2010,  at  50.  

15 I d.  
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 Resolution 4: Endorsing Consideration of a Uniform Bar 
Examination  

WHEREAS,  t he st at es'  hi ghest  cour t s r egar d an 
ef f ect i ve syst em of  admi ssi on and r egul at i on of  t he 
l egal  pr of essi on as an i mpor t ant  r esponsi bi l i t y  f or  
t he pr ot ect i on of  t he publ i c;  and  

WHEREAS,  t he i ncr eased demand f or  l awyer  mobi l i t y  
r esul t s i n gr eat er  mul t i j ur i sdi ct i onal  pr act i ce and 
i ncr eased access t o admi ssi on on mot i on;  and  

WHEREAS,  t he i ncr easi ng use of  uni f or m,  hi gh qual i t y 
t est i ng i nst r ument s has r ender ed most  j ur i sdi ct i ons'  
bar  exami nat i ons subst ant i al l y  s i mi l ar ;  and  

WHEREAS,  l aw i s t he onl y maj or  pr of essi on t hat  has not  
devel oped a uni f or m l i censi ng exami nat i on;  and  

WHEREAS,  a uni f or m l i censi ng exami nat i on f or  l awyer s 
woul d f aci l i t at e l awyer  mobi l i t y  and enhance 
pr ot ect i on of  t he publ i c;  and  

WHEREAS,  st at e bar  admi ssi on aut hor i t i es and st at e 
supr eme cour t s woul d r emai n r esponsi bl e f or  maki ng 
admi ssi on deci s i ons,  i ncl udi ng est abl i shi ng char act er  
and f i t ness qual i f i cat i ons and set t i ng passi ng 
st andar ds,  and enf or ci ng t hei r  own r ul es f or  
admi ssi on;  and  

WHEREAS,  i ssues r el at i ng t o knowl edge of  l ocal  l aw can 
be addr essed t hr ough a mandat or y educat i onal  
component ,  a separ at e assessment ,  or  a combi nat i on 
t her eof ;   

NOW,  THEREFORE,  BE I T RESOLVED t hat  t he Conf er ence of  
Chi ef  Just i ces ur ges t he bar  admi ssi on aut hor i t i es i n 
each st at e and t er r i t or y t o consi der  par t i c i pat i ng i n 
t he devel opment  and i mpl ement at i on of  a uni f or m bar  
exami nat i on. 16    

                                                 
16 The Counci l  of  t he Amer i can Bar  Associ at i on Sect i on of  

Legal  Educat i on and Admi ssi ons t o t he Bar  adopt ed a s i mi l ar  
r esol ut i on on August  6,  2010 ( avai l abl e at  
ht t p: / / www. abaj our nal . com/ f i l es/ Uni f or m_Bar _Exam_2010_Counci l _( 9
- 14) _v2. pdf  ( l ast  v i s i t ed Oct .  25,  2010) ) .  
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¶14 I n t he i nt er est  of  pr ot ect i ng t he publ i c  and l aw 

gr aduat es and al l owi ng per sons t o pr osecut e or  def end t hei r  

sui t s by at t or neys of  t hei r  choi ce, 17 I  wr i t e separ at el y t o ur ge 

t he Wi sconsi n Boar d of  Bar  Exami ner s t o expl or e ways of  r educi ng 

t he cost s of  t he Wi sconsi n bar  exami nat i on t o gr aduat es of  l aw 

school s out si de Wi sconsi n,  t o expl or e t he use of  a uni f or m bar  

exami nat i on f or  gr aduat es of  l aw school s out si de Wi sconsi n,  and 

t o be open t o new ways of  unl ocki ng st at e bor der s t o compet ent  

at t or neys.  

¶15 I  am aut hor i zed t o st at e t hat  Just i ces ANN WALSH 

BRADLEY and N.  PATRI CK CROOKS j oi n t hi s concur r ence.  

 
 

 

                                                 
17 Wi s.  Const .  Ar t  I ,  § 21:   " I n any cour t  of  t hi s st at e,  

any sui t or  may pr osecut e or  def end hi s sui t  ei t her  i n hi s own 
pr oper  per son or  by an at t or ney of  t he sui t or ' s choi ce. "  
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