
February 15, 2019 
 

WISCONSIN SUPREME COURT 
 

TABLE OF PENDING CASES 
 

Clerk of Supreme Court 
Telephone:  (608) 266-1880 
Facsimile:  (608) 267-0640 

Web Site:  www.wicourts.gov 
Wisconsin Supreme Court Case Access:  http://wscca.wicourts.gov 

 

 The following table describes pending cases the Supreme Court has accepted on petition for 
review, bypass, certification and original jurisdiction. 

 The cases included for the first time (that is, the most recently accepted cases) are marked 
with an * next to the case number.  After the Supreme Court decides a case, the date of oral 
argument or date of submission on briefs is replaced with the date of the Supreme Court decision and 
abbreviated mandate.  That mandate will generally be listed in the table for two months and then the 
case will be removed from the table. 

 The information in the table, from left to right, is as follows: 

• the case number; 

• an abbreviated caption of the case (case name); 

• a statement of the issue(s); 

• the date the Supreme Court accepted the case; 

• the method by which the case came to the Supreme Court:  REVW = Petition for review, 
CERT = Certification, CERQ = Certified Question, BYPA = Petition to bypass, ORIG = 
Original Action, WRIT = Petition for supervisory writ, REMD = Remanded from the U.S. 
Supreme Court; 

• the date of oral argument or submission on briefs; or the date of the Supreme Court 
decision and an abbreviated mandate; 

• the Court of Appeals district from which the case came, if applicable; the county; 

• the date of the Court of Appeals decision, if applicable; 

• whether the Court of Appeals decision is published or unpublished, and, if it is 
published, the citations to the public domain citation and the official reports for the Court 
of Appeals decision. 

 The statement of the issue is cursory and does not purport to be an all-inclusive, precise 
statement of the issues in the case.  Readers interested in a case should determine the precise 
nature of the issues from the record and briefs filed with the Supreme Court. 

 The following table covers cases accepted and decisions issued through February 15, 2019.  
Please direct any comments regarding this table to the Clerk of Supreme Court, P.O. Box 1688, 
Madison, WI 53701-1688, telephone (608)266-1880. 

 

 

http://www.wicourts.gov/
http://wscca.wicourts.gov/


APPENDIX 

WISCONSIN SUPREME COURT PENDING CASES 

Clerk of Supreme Court 
(608) 266-1880 

NOTE:  The statement of the issue is cursory and does not purport to be an all-inclusive, precise statement of the issues in 
the case.  Readers interested in a case should determine the precise nature of the issues from the record and briefs filed with 
the Supreme Court. 
 

2 
 

2/15/2019 

Case No. Caption/Issue(s) SC Accepted 
CA 

Dist/ 
Cty 

CA 
Decision 

2015AP1083-CR     State v. Gary Lee Wayerski 
 
Whether a defendant was denied his right to effective 
assistance of counsel under the Sixth Amendment to the 
United States Constitution and Article I, Section 7 of the 
Wisconsin Constitution. 

Whether the prosecution’s violation warrants a new trial under 
Brady v. Maryland, 373 U.S. 83 (1963), Giglio v. United States, 
405 U.S. 150 (1972), Kyles v. Whitley, 514 U.S. 419 (1995). 

03/13/2018 
REVW 

Modified and 
affirmed 

02/07/2019 
2019 WI 11 

3 
Dunn 

Unpub. 

2016AP375-CR     State v. Tyrus Lee Cooper 
 
When a defendant's counsel has engaged in serious 
professional misconduct leading up to the trial date affecting 
defendant's meaningful participation in his own defense, does 
that provide a sufficient reason to withdraw a guilty plea prior 
to sentencing?  

Did the circuit court erroneously exercise its discretion when it 
denied defendant's motion to withdraw his plea prior to 
sentencing without an evidentiary record to support substantial 
prejudice to the State? 

In deciding whether a defendant may withdraw his guilty plea, 
is the circuit court bound by the Supreme Court's findings 
and/or conclusions in In re Disciplinary Proceedings Against 
Hicks, 2016 WI 31, 368 Wis. 2d 108, 877 N.W.2d 848, 
including, but not limited to, language stating that the failure of 
defendant's trial counsel to properly communicate with him 
prevented him from adequately understanding and 
participating in his own defense, see id., ¶¶23-28, 39? 

12/12/2018 
REVW 

Oral Arg 
04/15/2019 

1 
Milwaukee 

Unpub. 

2016AP493     Ann Cattau v. National Insurance Services of Wisconsin, Inc. 
 
Is the pleading standard as stated in Strid v. Converse, 111 
Wis. 2d 418, 331 N.W.2d 350 (1983), still the law in Wisconsin 
applicable to claims such as negligence and breach of 
fiduciary duty present in this case? 

Have plaintiffs stated a claim upon which relief may be granted 
against the defendants for negligence and/or breach of 
fiduciary duty, in particular have plaintiffs sufficiently pled the 
existence of a duty of care and/or the existence of a fiduciary 
duty? 

Have plaintiffs stated a claim upon which relief may be granted 
against the defendants for negligent and strict responsibility 
misrepresentation and, if not, should leave to amend have 
been granted? 

10/09/2018 
REVW 

Oral Arg 
03/18/2019 

2 
Winnebago 

Unpub. 
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2/15/2019 

Case No. Caption/Issue(s) SC Accepted 
CA 

Dist/ 
Cty 

CA 
Decision 

2016AP636     Koss Corporation v. Park Bank 
 
Did the court of appeals err by creating a two-part test 
regarding what is required for plaintiffs to prove “bad faith” 
within the meaning of the Wisconsin Uniform Fiduciaries Act, 
Wis. Stat. § 112.01 et seq. (“UFA”), which differs from the legal 
standard established by courts in other jurisdictions that have 
adopted the UFA? 

Did the circuit court and court of appeals improperly resolve 
factual disputes and competing inferences drawn from the 
evidence in granting summary judgment when they decided 
that the evidence proffered by a plaintiff merely demonstrated 
that a respondent was at most negligent and not liable for bad 
faith? 

Did a plaintiff proffer sufficient evidence to create a genuine 
issue of material fact as to whether a respondent’s acts and 
omissions amounted to “bad faith” in violation of the Wisconsin 
UFA? 

03/14/2018 
REVW 

Affirmed 
01/29/2019 
2019 WI 7 

1 
Milwaukee 

01/31/2018 
Pub. 

2018 WI App 1 
379 Wis. 2d 629 
907 N.W.2d 447 

2016AP801     Michael Engelhardt v. City of New Berlin 
 
Whether a municipality and its recreation department are 
immune from suit pursuant to Wis. Stat. § 893.80(4) or 
whether an exception to statutory immunity applies. (See, i.e., 
Cords v. Anderson, 80 Wis. 2d 525, 542, 259 N.W.2d 672 
(1977), C.L. v. Olson, 143 Wis. 2d 701, 723, 422 N.W.2d 614 
(1988)).  

03/15/2018 
REVW 

Reversed and 
remanded 
01/04/2019 
2019 WI 2 

2 
Waukesha 

Unpub. 

2016AP880     State v. A. L. 
 
Whether a circuit court may reinitiate competency proceedings 
in a delinquency case for a juvenile who is found not 
competent and not likely to regain competency during the 
statutory time limits. 

Does the circuit court retain competency over a juvenile 
delinquency petition that has been suspended due to the 
juvenile’s incompetence and subsequently converted to a 
juvenile in need of protection and services (JIPS) order after 
that JIPS order has expired? 

06/11/2018 
REVW 

Oral Arg 
11/05/2018 

1 
Milwaukee 

11/29/2017 
Pub. 

2017 WI App 72 
378 Wis. 2d 721 
904 N.W.2d 543 
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2/15/2019 

Case No. Caption/Issue(s) SC Accepted 
CA 

Dist/ 
Cty 

CA 
Decision 

2016AP1276-CR     State v. Nelson Garcia, Jr. 
 
Does the 6th Amendment Right to Counsel attach upon the 
finding of probable cause and the setting of bail by a court 
commissioner? 

Is a line-up that allegedly violates the DOJ's model policy and 
procedure for eye-witness identification, compounded by a 
failure of viewing witnesses to follow standard instructions 
given to them, impermissibly suggestive? 

Can a trial court, at a pre-trial hearing, deem that a criminal 
defendant has waived his right to self-representation because 
the court believes the defendant will engage in disruptive 
behavior in front of the jury? If so, does the defendant have the 
right to redeem himself? 

12/12/2018 
REVW 

Oral Arg 
04/10/2019 

1 
Milwaukee 

Unpub. 

2016AP1517     Philip Myers v. Wisconsin Department of Natural Resources 
 
May the DNR require removal and replacement of a 16-year 
old permitted pier by unilateral amendment of its permit without 
a contested case hearing. (See Wis. Stat. § 30.03 and Wis. 
Admin. Code § NR 326.06-.08)? 

Is the DNR’s unilateral permit amendment subject to the 
Grandfather Exemption and the Enforcement Exemptions to 
Wis. Stat. § 30.12 which, with limited exceptions, prohibit DNR 
from regulating or removing piers placed prior to April 17, 
2012? 

To the extent that factual issues relating to Exemption 
exceptions were relevant, were the owners entitled to a 
contested case hearing on the allegations that their pier 
interfered with the riparian rights of others or was detrimental 
to the public interest? 

01/09/2018 
REVW 

Reversed 
01/18/2019 
2019 WI 5 

3 
Ashland 

Unpub. 

2016AP1525     Milwaukee District Council 48 v. Milwaukee County 
 
Whether an ordinance amendment which designated County 
employees “covered by the terms of a collective bargaining 
agreement” was applicable to those employees after their 
collective bargaining agreement (which included provisions for 
wages) had expired and 2011 Wisconsin Act 10 was enacted, 
but before their union was decertified. 

03/13/2018 
REVW 

Oral Arg 
09/24/2018 

1 
Milwaukee 

12/20/2017 
Pub. 

2017 WI App 82 
379 Wis. 2d 322 
905 N.W.2d 140 

2016AP1541-CR     State v. Shawn T. Wiskerchen 
 
What are the limits of State v. Queever, 2016 WI App 87, 372 
Wis. 2d 388, 887 N.W.2d 912 and the definition of “a crime 
considered at sentencing” for restitution purposes?  Can the 
definition include alleged prior-committed crimes? 

03/13/2018 
REVW 

Affirmed 
01/04/2019 
2019 WI 1 

2 
Racine 

Unpub. 



APPENDIX 

WISCONSIN SUPREME COURT PENDING CASES 

Clerk of Supreme Court 
(608) 266-1880 

NOTE:  The statement of the issue is cursory and does not purport to be an all-inclusive, precise statement of the issues in 
the case.  Readers interested in a case should determine the precise nature of the issues from the record and briefs filed with 
the Supreme Court. 
 

5 
 

2/15/2019 

Case No. Caption/Issue(s) SC Accepted 
CA 

Dist/ 
Cty 

CA 
Decision 

2016AP1631     Steadfast Insurance Company v. Greenwich Insurance 
    Company 
 
When two insurers each owe a duty to defend a mutual 
insured under claims-made policies, and the policies each 
provide coverage for the same loss (costs related to the 
defense of an additional insured in the underlying actions) 
arising out of a discrete (not long-tail) claim, is the priority of 
coverage appropriately determined by the other insurance 
provisions contained in the respective policies? 

Is a claim advanced by one insurer against another for the 
payment of defense costs incurred by a mutual insured, and 
paid by the demanding insurer when both insurers have a duty 
to defend, considered a claim for contribution or a subrogation 
claim? 

When one insurer successfully argues that another insurer had 
a contemporaneous duty to defend a mutual insured, is the 
appropriate remedy a recovery of an allocated share of the 
mutually owed defense costs, or a recovery of all defense 
costs, regardless of other insurance provisions or the 
demanding insurer’s own independent duty to defend the 
mutual insured? 

When one insurer successfully argues that another insurer had 
a contemporaneous duty to defend a mutual insured, is the 
demanding insurer entitled to recover attorneys’ fees in 
establishing coverage? 

06/11/2018 
REVW 

Affirmed in 
part, reversed 

in part 
01/25/2019 
2019 WI 6 

1 
Milwaukee 

02/28/2018 
Pub. 

2018 WI App 11 
380 Wis. 2d 184 
908 N.W.2d 502 

2016AP1765     Melvin DeWitt v. Earl G. Ferries 
 
Does the evidence presented support the conclusion that the 
parcel was and is used as a cemetery or rather, a burial site? 
(See Wis. Stat. § 157.061(1p)).  

Does the evidence presented support the conclusion that there 
exists no association or group with authority to transfer 
ownership and operation of the one acre cemetery to the Town 
of Forest? 

02/14/2018 
REVW 

Affirmed 
12/27/2018 

2018 WI 117 

4 
Vernon 

Unpub. 

2016AP1837     Rural Mutual Insurance Company v. Lester Buildings, LLC 
 
Can a contractor use a subrogation waiver for the dismissal of 
tort claims contrary to Wis. Stat. § 895.447, which voids any 
provision in a construction contract eliminating or limiting tort 
liability? 

Can a contractor use a subrogation waiver to prospectively 
release it from liability for its own conduct when Wisconsin law 
prohibits the same release in exculpatory contracts? 

08/15/2018 
REVW 

Oral Arg 
03/20/2019 

 

4 
Dane 

Unpub. 
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2/15/2019 

Case No. Caption/Issue(s) SC Accepted 
CA 

Dist/ 
Cty 

CA 
Decision 

2016AP2058-CR          State v. Peter J. Hanson 
 
Whether the admission of hearsay statements of a defendant's 
deceased wife inculpating the defendant in murder violates a 
defendant's right to confrontation? 

Whether trial counsel is ineffective in failing to move to 
suppress inculpatory statements made by a defendant at a 
John Doe hearing where the defendant was in custody and not 
properly Mirandized.  [Miranda v. Arizona, 384 U.S. 436 
(1966)] 

01/15/2019 
REVW 

Oral Arg 
04/15/2019 

3 
Oconto 

Unpub. 

2016AP2258-CR     State v. Corey R. Fugere 
 
For an NGI plea to be knowing, intelligent, and voluntary, is a 
circuit court required to accurately advise the defendant of the 
maximum term of commitment? 

09/04/2018 
REVW 

Oral Arg 
01/24/2019 

3 
Chippewa 

04/25/2018 
Pub. 

2018 WI App 24 
381 Wis. 2d 142 
911 N.W.2d 127 

2016AP2259     Stuart White v. City of Watertown 
 
Does the entirety of Wisconsin Statutory Chapter 90, the 
“Fences” Chapter, apply to cities and villages when the 
Chapter’s remedial and enforcement provisions do not 
specifically identify any application to cities and villages? 

Is Chapter 90 ambiguous because cities and villages are not 
identified as remedial or enforcement entities within the 
statute? 

Did the state legislature intentionally omit statutory language 
contained within an 1875 Act when it drafted the 1878 Revised 
Statutes? 

02/14/2018 
REVW 

Affirmed 
01/31/2019 
2019 WI 9 

4 
Jefferson 

11/29/2017 
Pub. 

2017 WI App 78 
378 Wis. 2d 592 
904 N.W.2d 374 

2016AP2296     Maple Grove Country Club Inc. v. Maple Grove Estates 
    Sanitary District 
 
Did the respondent waive the right to assert the notice of claim 
statute 893.80(1d), Wis. Stats., as an affirmative defense when 
it failed to plead it in its answer? 

Did the petitioner satisfy the requirements of the notice of 
claim statute, sec. 893.80(1d)? 

08/15/2018 
REVW 

Oral Arg 
02/21/2019 

4 
La Crosse 

Unpub. 

2016AP2334     Leicht Transfer & Storage Company v. Pallet Central 
    Enterprises, Inc. 
 
Did crime policies issued against forgery cover losses ensuing 
from forged delivery tickets that the parties utilized to direct 
payment for pallets? 

09/04/2018 
REVW 

Oral Arg 
02/01/2019 

3 
Brown 

Unpub. 
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2/15/2019 

Case No. Caption/Issue(s) SC Accepted 
CA 

Dist/ 
Cty 

CA 
Decision 

2016AP2380     Susan L. Baldwin v. Milwaukee County 
 
Whether the respondent is prohibited from correcting pension 
mistakes, looking backward or for the future, after the passage 
of one year. 

Whether the respondent may correct an error in a pension 
benefit calculation when the error was discovered more than 
one year after the benefit payments began. 

08/15/2018 
REVW 

Dismissed 
by order 

12/21/2018 

1 
Milwaukee 

05/30/2018 
Pub. 

2018 WI App 29 
382 Wis. 2d 145 
913 N.W.2d 194 

2016AP2491     David MacLeish v. Boardman & Clark LLP 
 
In the context of the distribution of an estate, do the legatees 
have standing to sue the administering lawyer (regardless of 
privity) when the assets not being distributed according to the 
will and the probate judgment? 

Should the Court adopt the Restatement of Torts (third) § 51 
test for standing to sue a lawyer in cases alleging errantly 
probated estates? 

09/04/2018 
REWV 

Oral Arg 
01/24/2019 

4 
Dane 

Unpub. 

2016AP2503 
(consolidated with 
2017AP13) 

    Enbridge Energy Company, Inc. v. Dane County 
 
Wisconsin law (Wis. Stat. § 59.69(2)(bs), § 59.70(25)) 
expressly preempts counties from imposing certain insurance 
requirements on pipeline operators as conditions in a 
conditional use permit [(CUP)].  Can a county, while conceding 
that state law prevents it from enforcing a particular insurance 
requirement, nonetheless include that requirement as a 
condition in a CUP granted to a pipeline operator? 

Wisconsin law (Wis. Stat. § 59.69(11)) permits property 
owners, under certain circumstances, to enforce county 
"zoning ordinances."  Under this law, (1) can a property owner 
bring a citizen suit to enforce a particular condition in a CUP 
issued by a county, and (2) if so, can a property owner bring a 
citizen suit to enforce that condition when the county concedes 
that the condition is unenforceable? 

If the holder of an approved CUP successfully challenges a 
particular condition in that permit——but not the permit in its 
entirety——as unlawful, is striking the unlawful condition a 
proper remedy?  Does this Court's remedy jurisprudence 
under Adams v. [State] Livestock Facilit[ies] Siting Review 
Board[, 2012 WI 85, 342 Wis. 2d 444, 820 N.W.2d 404] apply 
to land-use permitting more generally? 

09/04/2018 
REVW 

Oral Arg 
03/26/2019 

 

4 
Dane 

Unpub. 
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2/15/2019 

Case No. Caption/Issue(s) SC Accepted 
CA 

Dist/ 
Cty 

CA 
Decision 

2017AP13 
(consolidated with 
2016AP2503) 

    Enbridge Energy Company, Inc. v. Dane County 
 
Wisconsin law (Wis. Stat. § 59.69(2)(bs), § 59.70(25)) 
expressly preempts counties from imposing certain insurance 
requirements on pipeline operators as conditions in a 
conditional use permit [(CUP)].  Can a county, while conceding 
that state law prevents it from enforcing a particular insurance 
requirement, nonetheless include that requirement as a 
condition in a CUP granted to a pipeline operator? 

Wisconsin law (Wis. Stat. § 59.69(11)) permits property 
owners, under certain circumstances, to enforce county 
"zoning ordinances."  Under this law, (1) can a property owner 
bring a citizen suit to enforce a particular condition in a CUP 
issued by a county, and (2) if so, can a property owner bring a 
citizen suit to enforce that condition when the county concedes 
that the condition is unenforceable? 

If the holder of an approved CUP successfully challenges a 
particular condition in that permit——but not the permit in its 
entirety——as unlawful, is striking the unlawful condition a 
proper remedy?  Does this Court's remedy jurisprudence 
under Adams v. [State] Livestock Facilit[ies] Siting Review 
Board[, 2012 WI 85, 342 Wis. 2d 444, 820 N.W.2d 404] apply 
to land-use permitting more generally? 

09/04/2018 
REVW 

Oral Arg 
03/26/2019 

 

4 
Dane  

Unpub. 

2017AP140    The Yacht Club at Sister Bay Condominium Association, Inc. 
    v. Village of Sister Bay  
 
Does state law prohibit a party from asserting a claim against a 
municipality for a noise nuisance from a recurring annual 
concert because the party failed to complain within 120 days 
about a noise nuisance from a concert the municipality 
sponsored in 2014? 

03/14/2018 
REVW 

Affirmed in 
part, reversed 

in part, 
remanded 
01/18/2019 
2019 WI 4 

3 
Door 

Unpub. 

2017AP141-CR     State v. Dennis L. Schwind 
 
Did the circuit court have inherent authority to reduce the 
length of the defendant's probation?  

If circuit courts have inherent authority to reduce the length of 
probation, what standard applies to their exercise of that 
authority? 

09/04/2018 
REVW 

Oral Arg 
02/21/2018 

2 
Walworth 

-- 

2017AP146     Daniel Marx v. Richard L. Morris 
 
Does a member of a limited liability company (LLC) have 
standing to assert a claim against another member of the 
same LLC based on an injury suffered primarily by the LLC, 
rather than the individual member asserting the claim? 

Does the Wisconsin Limited Liability Company Law, Wis. Stat. 
ch. 183, preempt common law claims by one member of an 
LLC against another member based on the second member’s 
alleged self-dealing? 

06/11/2018 
CERT 

Oral Arg 
11/07/2018 

3 
Eau Claire 

-- 



APPENDIX 

WISCONSIN SUPREME COURT PENDING CASES 

Clerk of Supreme Court 
(608) 266-1880 

NOTE:  The statement of the issue is cursory and does not purport to be an all-inclusive, precise statement of the issues in 
the case.  Readers interested in a case should determine the precise nature of the issues from the record and briefs filed with 
the Supreme Court. 
 

9 
 

2/15/2019 

Case No. Caption/Issue(s) SC Accepted 
CA 

Dist/ 
Cty 

CA 
Decision 

2017AP170     J. Steven Tikalsky v. Susan Friedman 
 
Is a constructive trust a cause of action or a remedy and, if a 
remedy, how is the remedy to be pled by a plaintiff? 

Can a constructive trust be imposed against a third party 
against whom no cause of action for liability is pled? 

07/31/2018 
REVW 

Oral Arg 
11/07/2018 

2 
Waukesha 

Unpub. 

2017AP344     Yasmeen Daniel v. Armslist, LLC et al. 
 
Whether the federal Communications Decency Act of 1996 
permits liability to be imposed against the respondent under 
Wisconsin law based on an alleged breach of duties arising 
from the publication of a third-party seller’s information. 

08/15/2018 
REVW 

Oral Arg 
02/14/2019 

1 
Milwaukee 

05/30/2018 
Pub. 

2018 WI App 32 
382 Wis. 2d 241 
913 N.W.2d 211 

2017AP516     The Peter Ogden Family Trust of 2008 v. Board of Review for 
    the Town of Delafield 
 
Did the court consider and apply all statutory and regulatory 
provisions when it determined that to qualify for agricultural 
classification all that needs to be shown is that there are 
“growing qualifying crops” on the land? 

07/10/2018 
REVW 

Oral Arg 
11/05/2018 

2 
Waukesha 

04/25/2018 
Pub. 

2018 WI App 26 
381 Wis. 2d 161 
911 N.W.2d 653 

2017AP631     Christopher Kieninger v. Crown Equipment Corporation 
 
Must Wisconsin courts consider the federal Employee 
Commuting Flexibility Act (“ECFA”), which clarified the Portal-to-
Portal Act, 29 U.S.C. § 254(a), in the analysis of Wisconsin 
wage and hour law claims, specifically as it relates to the 
compensability of commuting time for employees who voluntarily 
elect to commute using their employer’s vehicle? 

If the application of ECFA is not mandatory, may Wisconsin 
courts nevertheless consider ECFA in the analysis of Wisconsin 
wage and hour law claims, specifically as it relates to the 
compensability of commuting time for employees who voluntarily 
elect to commute using their employer’s vehicle? 

04/09/2018 
REVW 

Oral Arg 
10/12/2018 
(In Sparta, 
Justice on 

Wheels 
Program) 

4 
Dane 

Unpub. 
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2/15/2019 

Case No. Caption/Issue(s) SC Accepted 
CA 

Dist/ 
Cty 

CA 
Decision 

2017AP684-AC     Town of Lincoln v. City of Whitehall 
 
Is a town from which property is being annexed barred and 
precluded, under Wis. Stat. § 66.0217(11)(c), from asserting 
that the annexation petition is not, in fact, a petition for direct 
annexation by unanimous approval when the annexation 
petition lacks all of the landowners' signatures required, by 
statute, for the petition to constitute a petition for direct 
annexation by unanimous approval? 

 
Was the annexed property "contiguous" to the city when the 
annexation resulted in a configuration of irregular boundaries 
and exclusions? 

 
Was the city a "controlling influence" in the annexation 
boundaries when it acted, in concert with a business owner 
who was not an annexation petitioner, to establish boundaries 
in order to facilitate a sand mining operation, including by 
dictating what the boundaries would be so the city could 
provide electrical service; requiring revisions to boundaries so 
that the annexation would not create an "island"; and 
attempting to negotiate a Development Agreement, prior to 
approval of the annexation, that included obligations on the 
part of the city regarding zoning and annexation? 

 
Can a town challenge a direct annexation by unanimous 
consent under the last two elements of the judicially created 
Rule of Reason? (See Town of Brookfield v. City of Brookfield, 

274 Wis. 638, 80 N.W.2d 800 (1957)). 

09/04/2018 
REVW 

Oral Arg 
01/16/2019 

3 
Trempealeau 

05/30/2018 
Pub. 

2018 WI App 33 
382 Wis. 2d 112 
912 N.W.2d 403 
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2/15/2019 

Case No. Caption/Issue(s) SC Accepted 
CA 

Dist/ 
Cty 

CA 
Decision 

2017AP739     David W. Paynter v. ProAssurance Wisconsin Insurance 
    Company 
 
Guertin v. Harbour Assurance Co. of Bermuda, Ltd., 141 Wis. 
2d 622, 415 N.W.2d 831 (1987), defined a “foreign cause of 
action,” as used in Wis. Stat. § 893.07, Wisconsin’s borrowing 
statute, as a claim for injuries sustained outside of Wisconsin. 
However, neither § 893.07 nor Guertin specifies whether § 
893.07 applies where injuries are sustained, in part, in 
Wisconsin. See Faigin v. Doubleday Dell Pub. Group, Inc., 98 
F.3d 268, 270-272 (7th Cir. 1996). Neither sets forth criteria for 
determining whether § 893.07 applies in multi-state claims.  Id. 

 
Because § 893.07 does not address how to treat claims arising 
in multiple states, because Wisconsin courts have an interest 
in redressing claims arising here, and because of the all-or-
nothing consequences of declaring all causes of action arising 
in multiple states “foreign,” should this court adopt the Seventh 
Circuit’s decision in Faigin and declare that § 893.07 does not 
apply to claims arising, at least in part, in Wisconsin?  
 
Given Guertin’s holding, should an injury-in-fact test or the 
nature of the cause of action determine whether § 893.07 
applies to a particular cause of action?  
 
Although Guertin declared that § 893.07 does not apply to 
actions if injury occurred in Wisconsin, does that rule continue 
to apply if injury also occurred in another state? 

08/15/2018 
REVW 

Oral Arg 
02/01/2019 

3 
Ashland 

04/25/2018 
Pub. 

2018 WI App 27 
381 Wis. 2d 239 
911 N.W.2d 374 

2017AP741-CR     State v. Javien Cajujuan Pegeese 
 
Whether the trial court's failure to insure that a defendant 
understood each constitutional right waived by his guilty plea 
entitled to him to a [State v. Bangert, 131 Wis. 2d 246, 389 
N.W.2d 12 (1986)] evidentiary hearing to determine whether 
his plea was knowing, intelligent, and voluntary. 
 

01/15/2019 
REVW 

Oral Arg 
04/10/2019 

4 
Rock 

Unpub. 

2017AP850-CR     State v. Joseph B. Reinwand 
 
Whether the “forfeiture by wrongdoing” doctrine (Giles v. 
California, 554 U.S. 353, 359-61 (2008); State v. Jensen, 2007 
WI 26, 299 Wis. 2d 267, 727 N.W.2d 518) applies at a 
homicide trial where the declarant is the homicide victim, but 
where the defendant killed the declarant to prevent him or her 
from testifying at a separate proceeding. 

Whether preventing the declarant from testifying must be the 
defendant’s primary purpose for the wrongful act that 
prevented the declarant from testifying in that separate 
proceeding. 

09/04/2018 
CERT 

Oral Arg 
01/18/2019 

4 
Wood 

-- 
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2/15/2019 

Case No. Caption/Issue(s) SC Accepted 
CA 

Dist/ 
Cty 

CA 
Decision 

2017AP909     West Bend Mutual Ins. Co. v. Ixthus Medical Supply, Inc. 
 
Do allegations of  an insured’s unlawful diversion to U.S. 
markets of diabetic test strips manufactured for foreign 
markets, and fraudulent rebate scheme with resultant loss to 
test strip maker, constitute injury caused by advertising so as 
to invoke “advertising injury” liability coverage and invoke the 
insurer’s duty to defend the underlying lawsuit in federal court 
in New York, Abbott Laboratories, et al. v. Adelphia Supply 
USA, et al., No. 15 Civ. 05826 (CBA)(MDG)(E.D.N.Y.)(the 
“Abbott Suit”)? 

Do the above allegations constitute a knowing violation of 
rights of another such that the exclusion for Knowing Violation 
applies? 

Do the above allegations preclude coverage pursuant to the 
Criminal Acts exclusion? 

Do allegations that the insured intentionally caused damage to 
the test strip maker by participating in the unlawful diversion of 
test strips and fraudulent rebate scheme preclude coverage on 
the basis of the Doctrine of Fortuity? 

Do the allegations preclude coverage on the basis of an 
insured’s reasonable expectations? 

Do the allegations preclude coverage on the basis of public 
policy considerations? 

07/13/2018 
REVW 

Oral Arg 
12/11/2018 

2 
Racine 

Unpub. 

2017AP1142     Cacie M. Michels v. Keaton L. Lyons 
 
What is the standard of proof required for a grandparent to 
overcome the presumption that parents’ decisions regarding 
the scope and extent of their child’s visitation with the 
grandparent is in the child’s best interest? 

06/11/2018 
CERT 

Oral Arg 
11/07/2018 

3 
Chippewa 

-- 

2017AP1206-CR     State v. Emmanuel Earl Trammell 
 
Is this court’s holding in State v. Avila, 192 Wis. 2d 870, 535 
N.W.2d 440 (1995) – that it is “not reasonably likely” that the 
standard jury instruction JI-140CR reduces the State’s burden 
of proof – good law; or should it be overruled by this court on 
the ground that it stands rebutted by empirical evidence? 

Whether Wis. Stat. § 805.13(3) bars defendants from raising, 
post-trial, objections to jury instructions not raised during an 
instruction conference, if the objections were not known, and 
could not have been known or discovered, by the time of the 
conference. 

11/13/2018 
REVW 

Oral Arg 
03/26/2019 

1 
Milwaukee 

Unpub. 

2017AP1261-CR     State v. Justin A. Braunschweig 
 
Whether an expunged prior OWI conviction can be used to 
support a conviction for OWI, second offense. 

06/11/2018 
REVW 

Affirmed 
12/21/2018 

2018 WI 113 

 

4 
Jefferson 

Unpub. 



APPENDIX 

WISCONSIN SUPREME COURT PENDING CASES 

Clerk of Supreme Court 
(608) 266-1880 

NOTE:  The statement of the issue is cursory and does not purport to be an all-inclusive, precise statement of the issues in 
the case.  Readers interested in a case should determine the precise nature of the issues from the record and briefs filed with 
the Supreme Court. 
 

13 
 

2/15/2019 

Case No. Caption/Issue(s) SC Accepted 
CA 

Dist/ 
Cty 

CA 
Decision 

2017AP1269     John Teske v. Wilson Mutual Insurance Company 
 
Does claim preclusion bar the plaintiffs-appellants-
respondents’ negligence claims where the parties were 
previously involved in litigation regarding claims for negligence 
and underinsured motorist (“UIM”) coverage arising out of a 
three-car accident and where a court of competent jurisdiction 
rendered a final judgment? 

10/09/2018 
REVW 

Oral Arg 
03/18/2019 

 

2 
Fond du Lac 

Unpub. 

2017AP1337-CR     State v. Zachary S. Friedlander 
 
When an offender is mistakenly released from prison or jail, is 
the offender “in custody” under § 973.155(1) and State v. 
Magnuson, 2000 WI 19, ¶¶25, 31, 47, 233 Wis. 2d 40, 606 
N.W.2d 536 such that sentence credit should be given for this 
time spent at liberty? 

Should this Court overrule the court of appeals’ decisions in 
[State v. Riske, 152 Wis. 2d 260, 448 N.W.2d 260 (Ct. App. 
1989)] and [State v. Dentici, 2002 WI App 77, 251 Wis. 2d 436, 
643 N.W.2d 180]? 

07/10/2018 
REVW 

Oral Arg 
12/11/2018 

4 
Jefferson 

Unpub. 

2017AP1408     Security Finance v. Brian Kirsch 
 
Whether a customer sued on a consumer credit transaction 
without first receiving a notice of right to cure default may sue 
the merchant for damages under chapter 427 of the Wisconsin 
Consumer Act? 

09/04/2018 
REVW 

Oral Arg 
02/01/2019 

2 
Washington 

Unpub. 

2017AP1413 
2017AP1414 

    State v. C. L. K. 
 
Where, during the grounds phase of a termination of parental 
rights (TPR) trial, the circuit court errs by directing a verdict in 
favor of the State without giving the respondent an opportunity 
to present evidence, has the court committed structural error, 
or is the error subject to the harmless error analysis? 

03/14/2018 
REVW 

Oral Arg 
09/24/2018 

1 
Milwaukee 

Unpub. 

2017AP1468     Waukesha County v. S.L.L. 
 
Whether this appeal is moot under the circumstances. 

Whether a circuit court has personal jurisdiction over the 
subject of a Chapter 51 petition for commitment and 
involuntary medication where the county did not serve the 
subject of petition. 

Whether, as a matter of law, a circuit court may enter a default 
judgment against the subject of a Chapter 51 commitment 
proceeding. 

Whether a circuit court order for commitment and medication 
under Chapter 51 is supported by sufficient evidence and 
violates due process where it rests upon the reports of 
“examining physicians” who never examined the subject 
individual and did not testify at the commitment hearing. 

08/15/2018 
REVW 

Oral Arg 
02/11/2019 

2 
Waukesha 

Unpub. 
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2/15/2019 

Case No. Caption/Issue(s) SC Accepted 
CA 

Dist/ 
Cty 

CA 
Decision 

2017AP1518-CR     State v. Jessica M. Randall 
 
Whether the defendant was entitled to suppression of the 
results of a test of a blood sample she voluntarily gave to 
police under the implied consent law because she informed 
the lab she was withdrawing her consent before the lab had 
analyzed the blood to determine the presence and quantity of 
drugs and alcohol. 

10/09/2018 
REVW 

Oral Arg 
03/18/2019 

 

4 
Dane 

Unpub. 

2017AP1574     Portage County v. J. W. K. 
 
Is the appeal on sufficiency grounds of an extended mental 
health commitment moot when a subsequent extension is 
ordered? 

Is a doctor’s recitation of the recommitment standard, without a 
factual explanation as to why the individual meets the 
standard, sufficient to extend an individual’s mental health 
commitment? 

06/11/2018 
REVW 

Oral Arg 
12/11/2018 

4 
Portage 

-- 

2017AP1593     Alan W. Pinter v. Village of Stetsonville 
 
Whether a village’s oral policy, as testified to by the village 
president and its employees, that raw sewage accumulating in 
a lift station was to be pumped into a ditch when the raw 
sewage reached a certain level, creates a ministerial duty that 
upon its breach results in an exception to the governmental 
immunity of Wis. Stat. § 893.80(4). 

What must a plaintiff alleging that a private nuisance 
maintained by a municipality caused damage to the plaintiff 
show regarding causation in order to avoid dismissal on 
summary judgment, especially in the context of a backup from 
a municipal sewer system?  Is expert testimony always 
required? Why or why not? If so, what must be included in the 
expert’s testimony? 

Were the evidence and the inferences from that evidence in 
the summary judgment record sufficient to create a genuine 
issue of material fact regarding causation on plaintiff-appellant-
petitioner’s claim for private nuisance? 

09/04/2018 
REVW 

Oral Arg 
02/11/2019 

3 
Taylor 

Unpub. 

2017AP1618-CR     State v. Michael A. Keister 
 
Does an individual have a fundamental liberty interest in 
participating in a treatment court funded by the state and 
county when he or she has been charged with an offense 
involving violent conduct, as defined in Wis. Stat. § 
165.95(1)(a) (2015-16)? 

Does Wis. Stat. § 165.95, the statute defining the Wisconsin 
Department of Justice’s grant funding program, have to define 
procedures for treatment courts to follow for the statute to 
survive a procedural due process challenge? 

09/04/2018 
REVW 

Oral Arg 
01/18/2019 

4 
Iowa 

-- 
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2/15/2019 

Case No. Caption/Issue(s) SC Accepted 
CA 

Dist/ 
Cty 

CA 
Decision 

*2017AP1894-CR     State v. Stephan I. Roberson 
 
Whether identifications made out-of-court using a single photo 
are "showups" and inadmissible absent a showing of 
necessity. 

02/12/2019 
REVW 

4 
Wood 

Unpub. 

2017AP1962     Richard A. Mueller v. TL90108, LLC 
 
Whether the six-year repose provision contained in Wis. Stat. 
§§ 893.35 and 893.51 for wrongful taking, conversion, or 
detention can be revived after it has expired if the original 
owner demands possession from the current possessor on the 
theory that the current possessor is “wrongfully detaining” the 
property even though it was previously converted. 

01/15/2019 
REVW 

Oral Arg 
04/15/2019 

1 
Milwaukee 

08/29/2018 
Pub. 

2018 WI App 52 
383 Wis. 2d 740 
917 N.W.2d 551 

2017AP2006-CR     State v. John Patrick Wright 
 
Does asking a lawfully stopped motorist as to whether he is 
carrying any weapons, in the absence of reasonable suspicion, 
unlawfully extend a routine traffic stop? 

10/09/2018 
REVW 

Oral Arg 
01/16/2019 

1 
Milwaukee 

Unpub. 

2017AP2021     Town of Rib Mountain v. Marathon County 
 
Does the implementation of an county ordinance requiring 
adherence to a uniform naming and numbering system in an 
unincorporated town exceed the authority granted by 
Wisconsin Statutes §§ 59.54(4) and (4m)? 

Does the term “rural” within the context of Wisconsin Statutes 
§§  59.54(4) and (4m) mean “unincorporated”? 

10/09/2018 
REVW 

Oral Arg 
02/14/2019 

3 
Marathon 

07/25/2018 
Pub. 

2018 WI App 42 
383 Wis. 2d 493 
916 N.W.2d 164 

2017AP2278-OA     Kristi Koschkee v. Tony Evers 
 
Whether the Department of Public Instruction and the 
Superintendent must comply with the Regulations from the 
Executive in Need of Scrutiny (“REINS”) Act  (See 2017 Wis. 
Act 57, Wis. Stat. § 227.135(2)). 

04/13/2018 
ORIG 

Oral Arg 
04/10/2019 

 

4 
Dane 

-- 

2018AP203-W     Ezequiel Lopez-Quintero v. Michael A. Dittmann 
 
Can the appellate court apply an irrebuttable presumption of 
prejudice and deny ex parte a petition for writ of habeas 
corpus solely for untimeliness, under Wis. Stat. § 809.51(2)? 

06/11/2018 
REVW 

Oral Arg 
10/12/2018 
(In Sparta, 
Justice on 

Wheels 
Program) 

 

2 
Kenosha 

-- 

2018AP291-W     CityDeck Landing LLC v. Circuit Court for Brown County 
 
Does a circuit court exceed its jurisdiction by staying a 
separate arbitration proceeding involving a different dispute 
than the one before it, and where some of the parties to the 
arbitration—along with the arbitrator—are not parties in the 
circuit court action and have not been duly subjected to the 
circuit court’s jurisdiction? 

04/09/2018 
WRIT 

Oral Arg 
10/10/2018 

 

3 
Brown 

-- 
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2/15/2019 

Case No. Caption/Issue(s) SC Accepted 
CA 

Dist/ 
Cty 

CA 
Decision 

2018AP656     L. G. v. Aurora Residential Alternatives, Inc. 
 
Whether an order denying a motion to compel arbitration is 
immediately appealable, as of right, under either Wis. Stat § 
808.03(1)’s “final order” rule, or under the Federal Arbitration 
Act. 

10/09/2018 
REVW 

Oral Arg 
03/26/2019 

3 
Dunn 

-- 

*2018AP1129     City of Cedarburg v. Ries B. Hansen 
 
When a circuit court reviews a first offense OWI that is 
mischarged due to an unknown prior offense, it is a defect in 
the circuit court's competency but not the circuit court's subject 
matter jurisdiction.  Accordingly, a defendant must timely 
object to the circuit court's lack of competency or the objection 
is forfeited.  (See City of Eau Claire v. Booth, 2016 WI 65, ¶1,  
370 Wis 2d. 595, 882 N.W.2d 738).  Is the same true when the 
mischarged OWI is in a municipal court? 

02/12/2019 
BYPA 

2 
Ozaukee 

-- 

2018AP1214-W     Raytrell K. Fitzgerald v. Circuit Court for Milwaukee Co. 
 
State v. Scott, 2018 WI 74, ¶43, 382 Wis. 2d 476, 914 N.W.2d 
141 held that "involuntary medication orders are subject to an 
automatic stay pending appeal."  Which event triggers the 
automatic stay——the entry of the involuntary medication 
order or the filing of a notice of appeal?  Either way, must the 
circuit court enter an "automatic stay" order? 

10/09/2018 
REVW 

Oral Arg 
03/20/2019 

1 
Milwaukee 

-- 

2018AP1296-CR     State v. Raytrell K. Fitzgerald 
 
Whether the involuntary medication provisions of Wis. Stat. § 
971.14 are unconstitutional because they do not comport with 
Sell v. United States, 539 U.S. 166 (2003). 

Whether the circuit court's Order of Commitment for 
Involuntary Treatment violated a defendant’s constitutional 
right to substantive and procedural due process.  

Whether the circuit court erred in ordering that a defendant is 
entitled to only 45 days of sentence credit for the time he has 
spent in custody. 

12/12/2018 
BYPA 

Oral Arg 
03/20/2019 

1 
Milwaukee 

-- 

2018AP1346-CQ     United States of America v. Dennis Franklin 
 
Whether the different location subsections of the Wisconsin 
burglary statute, Wis. Stat. § 943.10(lm)(a)-(f), identify 
alternative elements of burglary, one of which a jury must 
unanimously find beyond a reasonable doubt to convict, or 
whether they identify alternative means of committing burglary, 
for which a unanimous finding beyond a reasonable doubt is 
not necessary to convict. 

08/15/2018 
CERQ 

Oral Arg 
02/11/2019 

7th Circuit 
U.S. 

Court of 
Appeals 

-- 
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