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You are hereby notified that the Court has entered the following order:   

 

 

No. 2024AP1713 Wisconsin State Legislature v. Wisconsin Dept. of Public 

Instruction, L.C. #2024CV1127 

 

The court has before it the petition to bypass the court of appeals filed on October 29, 2024, 

by the Wisconsin Department of Public Instruction (DPI) and Governor Tony Evers; a response to 

the petition to bypass filed on November 12, 2024, by the Wisconsin State Legislature; and a 

motion for leave to file a reply brief in support of the petition to bypass filed by DPI and Governor 

Evers on November 18, 2024; 

 

IT IS ORDERED that the motion for leave to file a reply brief in support of the petition to 

bypass is granted and the proposed reply brief submitted with the motion is accepted for filing;  

 

IT IS FURTHER ORDERED that the petition to bypass is granted and the appeal is 

accepted for consideration in this court; and 

 

IT IS FURTHER ORDERED that the briefs previously submitted by the parties to the court 

of appeals may stand as the parties’ briefs in this court. The remainder of the briefing schedule 
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will proceed according to the schedule set forth in the court of appeals’ January 15, 2025 order.  

The parties will be notified of the date and time for oral argument in this appeal in due course. 

 

REBECCA GRASSL BRADLEY, J. (dissenting).  The court grants a premature bypass 

petition filed by the Wisconsin Department of Public Instruction (DPI) and Governor Tony Evers, 

which presents issues related to the exercise of Governor Evers’ partial veto authority under Article 

V, Section 10(1)(b) of the Wisconsin Constitution.  Earlier this term, the court heard another case 

involving the interpretation of the same constitutional provision as applied to the Governor’s 

partial veto authority.  LeMieux v. Evers, No. 2024AP729 (Wis. Sup. Ct. argued Oct. 9, 2024).  

The court has not released its opinion, so the parties in this case do not have the benefit of the 

court’s decision in LeMieux. 

Earlier this month, the majority took the extraordinary step of “fixing” a jurisdictional 

defect that otherwise would have precluded appellate review, ordering the circuit court to enter a 

new (and now final) order to pave the way for this court’s expedited review.  Wisconsin State 

Legislature v. Wisconsin Dept. of Public Instruction, No. 2024AP1713, unpublished order (Wis. 

Jan. 8, 2025) (see Appendix 1).  Because DPI and Governor Evers filed this petition before the 

parties filed any briefs in the court of appeals, the petition is premature.  The majority grants the 

petition anyway, despite its professed practice in prior cases of “generally den[ying] as premature 

petitions for bypass prior to the filing of briefs in the court of appeals.”  Becker v. Dane County, 

No. 2021AP1343, unpublished order (Wis. Nov. 16, 2021).  The members of the majority do not 

follow their ostensible “rule” regarding so-called “premature” petitions with any consistency.1  

Process matters.  The members of the majority sometimes enforce a rule against “premature 

petitions” but sometimes they don’t, without disclosing any standards by which they will choose 

whether to apply it.  Such arbitrariness by courts is antithetical to the original understanding of the 

judicial role.  See THE FEDERALIST NO. 78, at 471 (Alexander Hamilton) (Clinton Rossiter ed., 

1961) (“To avoid an arbitrary discretion in the courts, it is indispensable that they should be bound 

down by strict rules and precedents, which serve to define and point out their duty in every 

particular case that comes before them.”).  The majority’s arbitrariness in following its professed 

procedure in one case while discarding it in another sends a message to litigants that judicial 

                                                 
1 For example, a majority of this court granted the Wisconsin Elections Commission’s premature 

petition to bypass the court of appeals in Kennedy v. WEC, No. 2024AP1872, unpublished order (Sept. 20, 

2024). Previously, the court unanimously granted a petition to bypass the court of appeals in State ex rel. 

Kaul v. Prehn, No. 2021AP1673, unpublished order (Wis. Nov. 16, 2021), at the same time it denied the 

petition in Becker.  Just a few months before that, the court granted the Wisconsin Legislature’s petition to 

bypass in Waity v. LeMahieu, No. 2021AP802, unpublished order (Wis. July 15, 2021) before the parties 

filed all of their briefs with the court of appeals.  In each of those cases, the court neglected to explain its 

reasoning for granting the petitions while denying the petition in Becker, despite all of the petitions having 

been filed before the completion of briefing in the court of appeals. 
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process will be invoked or ignored based on the party filing the petition or the majority’s desired 

outcome in a politically charged case.  I dissent. 

I am authorized to state that ANNETTE KINGSLAND ZIEGLER, C.J., joins this dissent. 
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BRIAN HAGEDORN, J. (dissenting).  Consistent with past practice, I would deny the 

petition for bypass as premature. 

 

 
Samuel A. Christensen 

Clerk of Supreme Court 
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