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The cases listed below will be heard in the Wisconsin Supreme Court Hearing 
Room, 231 East, State Capitol. This calendar includes cases that originated in 
the following counties: 

 
 

Dodge 
Polk 

Walworth 
 
TUESDAY, DECEMBER 15, 2015 

9:45 a.m.   14AP1508 - Patti J. Roberts v. T.H.E. Insurance Company 

10:45 a.m 14AP821 - Fontana Builders, Inc. v. Assurance Company of America 

1:30 p.m.   14AP1248-CR/  - State v. Patrick K. Tourville 

 14AP1249-CR/ 
 14AP1250-CR/ 
 14AP1251-CR 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Note: The Supreme Court calendar may change between the time you receive these synopses and when the cases 
are heard.  It is suggested that you confirm the time and date of any case you are interested in by calling the Clerk of 
the Supreme Court at 608-266-1880. If your news organization is interested in providing any camera coverage of 
Supreme Court argument in Madison, contact media coordinator Rick Blum at (608) 271-4321. Summaries provided 
are not complete analyses of the issues presented.   



WISCONSIN SUPREME COURT 

TUESDAY, DECEMBER 15, 2015 

9:45 a.m. 

 

This is a review of a decision of the Wisconsin Court of Appeals, District IV (headquartered in 

Madison), which affirmed a Dodge County Circuit Court decision, Judge Joseph G. Sciasciaz 

presiding. 

 

2014AP1508     Roberts v. T.H.E. Ins. 

 

This case examines the scope of protections provided under Wis. Stat. § 895.52, the 

state’s recreational immunity statute.  

The Supreme Court reviews whether protections that apply to landowners under the 

statute may also apply to a non-landowner business that offers recreational activities on someone 

else’s property.  

Some background: Sundog Ballooning, LLC, Kerry Hanson, Jodi Hanson, and T.H.E. 

Insurance Company (collectively, Sundog) agreed to donate free tethered hot air balloon rides 

during a charity event in Dodge County. 

Patti J. Roberts, who is plaintiff in this case along with her husband David, was standing 

in a line of people waiting to take a tethered hot air balloon ride, The balloon was tethered to two 

trees on the property and a large truck parked on the property. A gust of wind caused one of the 

balloon’s tether lines to snap. The balloon and its basket slid along the ground and struck Patti, 

knocking her down and causing her injuries. 

Sundog moved for, and the trial court granted, summary judgment dismissing all of 

Patti’s claims because Wis. Stat. § 895.52 grants Sundog immunity from those claims.  

Patti appealed, unsuccessfully.  She argued that Wis. Stat. § 895.52 does not apply here 

because “nothing about the land . . . caused [her] injuries.” 

The Court of Appeals held that the allegedly negligent activities that caused her injury 

were directly related to Sundog’s occupancy of the land on which Patti was injured.   

Patti argues that the Court of Appeals’ interpretation of Wis. Stat. § 895.52 has “turned 

any person just using the land into an ‘owner’” entitled to statutory immunity. For instance, she 

contends that a drunken snowmobiler who crashes into another while riding on a snowmobile 

trail would be immune because the snowmobiler is “using” the property and thus is occupying it 

and thus is an owner under the rationale of the Court of Appeals. 

She asks the Court of Appeals whether the defendants/respondents were “occupiers” of 

the property in question for purposes of the recreational immunity statute at the time of the 

accident in question.  See Wis. Stat. § 895.52(1)(d); see also Doane v. Helenville Mut. Ins. Co., 

216 Wis. 2d 345, 575 N.W.2d 734 (Ct. App. 1998). 

Patti also contends a “release” she signed is unenforceable and asks the Supreme Court to 

review if the question of whether she signed a waiver is a fact for the jury to determine. 

A decision by the Supreme Court is expected to clarify the scope of protections provided by 

state’s recreational immunity statute. 

  

 

 

 

http://www.wicourts.gov/ca/opinion/DisplayDocument.pdf?content=pdf&seqNo=138329


WISCONSIN SUPREME COURT 

TUESDAY, DECEMBER 15, 2015 

10:45 a.m. 

 

This is a review of a decision of the Wisconsin Court of Appeals, District II (headquartered in 

Waukesha), which affirmed a Walworth County Circuit Court decision, Judge Phillip A. Koss 

presiding. 

 

2014AP821   Fontana Builders v. Assurance Co. of Amer. 

 

This case is on its second appeal and involves the interpretation of language in an 

insurance policy to determine what coverage may apply after a fire substantially damaged a 

house that was under construction in Fontana. The petitioners include a builder and a banker who 

appealed to the Supreme Court; the respondent is an insurer.  

Some background: James Accola is the owner and president of Fontana, a residential 

homebuilding company. In 2005, Fontana began construction on a house in Lake Geneva for 

Accola and his family. 

Anchor Bank made $1,276,000 in construction loans to Fontana. Repayment of Anchor’s 

loans to Fontana was secured by mortgages recorded on the house. As required by the 

mortgages, Fontana obtained from Assurance a builder’s risk policy of insurance insuring 

Fontana and Anchor. The Assurance policy had a policy period from Oct. 19, 2006 to Oct. 19, 

2007, and a limit of $1,495,000.   

Although construction was not yet complete, on May 30, 2007, Accola moved his family 

(and more than $500,000 worth of their personal property) into the house. It was still titled to 

Fontana.  Shortly after the Accolas moved into the house, in anticipation of the transfer of the 

property from Fontana to the Accolas, the Accolas purchased a personal homeowner’s policy 

from Chubb Insurance that carried a $2 million limit for the house and a $1 million limit for the 

contents in the house. Anchor, Fontana’s mortgagee, required the Accolas to purchase 

homeowner’s insurance before it would close on a loan with them.     

On June 28, 2007, the house was significantly damaged by fire. The contemplated 

transfer of title from Fontana to the Accolas had not yet occurred; the house was still owned by 

Fontana.    

Fontana filed a claim under the Assurance builder’s risk policy.  The Accolas made a 

claim under their Chubb Insurance homeowner’s policy, which provides that coverage would 

terminate “when permanent property insurance applies.” Assurance denied coverage on grounds 

that the Chubb Insurance policy constituted “permanent property insurance” that “applied.” 

Effective Feb. 1, 2008, the Accolas entered into a settlement agreement with Chubb 

Insurance (and without Anchor) in which the Accolas settled their claims for damages caused by 

the fire for $1,500,000.  Anchor received $537,323.19 from the settlement proceeds, apparently 

leaving part of the loan balance unpaid.  

Fontana then sued Assurance for breach of contract and bad faith.  The trial court ruled 

that the Assurance policy provided coverage as a matter of law, and a jury found that 

Assurance’s denial constituted a bad faith breach of contract.  The jury rendered a verdict in 

favor of Fontana in the amount of $1,390,000 for property damage and $1,210,000 for the 

borrower’s bad faith claim against Assurance. Assurance appealed. 

http://www.wicourts.gov/ca/opinion/DisplayDocument.pdf?content=pdf&seqNo=138330


In 2011, the Court of Appeals reversed.  The case was remanded with directions to have a 

jury determine whether permanent property insurance applied at the time of the fire; the Court of 

Appeals directed that the circuit court could not “preclude the jury from considering the Chubb 

Insurance policy or any other extrinsic evidence relevant to the Assurance policy.”  At this point, 

Anchor intervened. 

At the second trial, over Fontana’s objection, the circuit court permitted evidence of the 

fact, purpose, and amounts of settlement payments Chubb Insurance made to the Accolas on the 

homeowner policy.  At the second trial, the jury  found that the homeowner’s policy was 

“permanent property insurance” which “applied” at the time of the fire, thus terminating 

coverage under the Assurance builder’s risk policy. The circuit court denied Fontana’s and 

Anchor’s post-verdict motions and entered judgment on the verdict.  Fontana and Anchor 

appealed for a second time.  

The Court of Appeals affirmed, noting that an appellate court “will not upset a jury 

verdict if there is any credible evidence to support it.”  Radford v. J.J.B. Enters., Ltd., 163 Wis. 

2d 534, 543, 472 N.W.2d 790 (Ct. App. 1991).  The Court of Appeals observed that this “is even 

more true when the trial court gives its explicit approval to the verdict by considering and 

denying post-verdict motions.”   The Court of Appeals observed that on remand, the trial court 

“did precisely as we directed.”  The jury was permitted to consider the Chubb Insurance policy, 

payments made pursuant to it, and under specific provisions of the Assurance policy. 

Fontana and Anchor appealed to the Supreme Court. The crux of Anchor’s complaint is 

that after the fire, the prospective homeowner settled with the homeowner’s insurance provider 

for $1,500,000. Despite that payout, Anchor received only $537,323.19 from the funds paid 

under the homeowner’s policy, leaving its loan balance unpaid.  The question as Fontana sees it 

is whether the homeowner’s policy was “permanent property insurance” that “applies” such that 

the builder’s risk policy terminated. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



WISCONSIN SUPREME COURT 

TUESDAY, DECEMBER 15, 2015 

1:30 p.m. 

 

This is a review of a decision of the Wisconsin Court of Appeals, District III (headquartered in 

Wausau), which affirmed a Polk County Circuit Court decision, Judge Molly E. Galewyrick, 

presiding. 

 

2014AP1248-51-CR    State v. Tourville 

 

This case addresses two issues arising from criminal charges against Patrick K. Tourville: 

Whether the state breached a plea agreement with Tourville by recommending consecutive 

sentences, and whether there was a sufficient factual basis to accept his guilty plea to theft under 

Wis. Stat. § 943.20(1)(a) (take and carry away) when Tourville took no part in the taking and 

carrying away of property from its owner. 

Some background: The facts are not in dispute.  Between 2011 and 2013, the state 

charged Tourville with various crimes in four separate Polk County cases: 

 2011CF293: Theft, resisting/obstructing an officer, operating vehicle without 

owner’s consent.   

 2011CF376: Burglary while armed, felony theft (two counts), misdemeanor 

theft, bail jumping, and felon in possession of a firearm.   

 2012CF27: Theft and felon in possession of a firearm.   

 2013CF107: Bail jumping (five counts) and possession of drug paraphernalia.   

 

The plea agreement at issue resolved all these matters.  Specifically at issue is 2012CF27 

(Theft and felon in possession of a firearm) in violation of § 943.20(1)(a).  According to the 

amended criminal complaint, several men–but not Tourville–broke into a home and stole a safe 

containing firearms and other tools. The men then took the safe to Tourville, told him about the 

burglary, and asked for his help in opening the safe. Tourville went along with them to a 

campground where the men opened the safe and disposed of the contents.  

The complaint erroneously cited the wrong statute but the language of the charging 

section alleged that Tourville “did take and carry away movable property of another.” The post-

conviction court later ruled that the erroneous statutory reference was a “scrivener’s error.”   

At the April 18, 2013 plea hearing on all of the charges, the district attorney recited the 

terms of the plea agreement, stating that Tourville would plead guilty or no contest to one count 

in each of the cases, with dismissal of the other counts. In accordance with the plea agreement, 

Tourville pled guilty or no contest to four counts. In exchange, the state agreed to dismiss and 

read in remaining counts.    

The court addressed whether there was a factual basis for the theft charge. Tourville told 

the court that he did not give the burglars anything and that he did not hide anything. The court 

then told Tourville that he was being charged because he “gave surroundings” to the other 

defendants. At that point, the court said, “And everybody agrees that that meets the elements of 

the crime?” The prosecutor agreed, but neither Tourville nor his attorney said anything on the 

record before the court accepted the plea. The prosecutor recommended that the court impose 

consecutive sentences on all four cases. Defense counsel did not object.   

http://www.wicourts.gov/ca/opinion/DisplayDocument.pdf?content=pdf&seqNo=148938


On July 8, 2013, the court sentenced Tourville to consecutive prison sentences totaling 26 

years (14½ years initial confinement plus 11½ years extended supervision).   

Tourville unsuccessfully sought post-conviction relief, arguing to withdraw his plea 

because there was no factual basis for the element alleging that Tourville had taken and carried 

away movable property of another. 

The circuit court held that Tourville’s participation in disposing of the safe amounted to a 

violation of the statute. The court stated that Tourville understood what he was pleading to, and 

therefore there was no manifest injustice. The circuit court ruled further that the state did not 

breach the plea agreement by recommending consecutive sentences. The Court of Appeals 

agreed, concluding that “Tourville’s plea agreement did not place any obligation on the State to 

‘recommend concurrent sentences.’”  

Tourville says he never claimed that the state was obligated to recommend a concurrent 

sentence. Rather, that the state breached its agreement when it recommended consecutive 

sentences. 

A decision by the Supreme Court could clarify circumstances under which a plea agreement may 

be breached by a sentencing recommendation what constitutes theft under the terms of Wis. Stat. 

§ 943.20(1)(a). 
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