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WISCONSIN SUPREME COURT 

MONDAY, OCTOBER 5, 2015 

9:45 a.m. 

 

This is a review of a decision of the Wisconsin Court of Appeals, District II (headquartered in 

Waukesha), which affirmed a Winnebago County Circuit Court decision, Judge Daniel J. Bissett 

presiding. 

 

2014AP1267-CR    State v. Parisi 

 

This case examines “the good faith exception” to the exclusionary rule, which otherwise 

excludes or suppresses evidence obtained in violation of an accused person’s constitutional rights 

contained in the Fourth Amendment to the U.S. Constitution. 

The good faith exception to the exclusionary rule was recently recognized as applying 

when the police seized blood without a warrant or exigent circumstances for the purpose of 

testing it for the presence of alcohol, in reliance on a then controlling but later abrogated decision 

of the Wisconsin Supreme Court. 

The defendant in this case, Andy J. Parisi, contends the good-faith exception should not 

be applied in a similar fashion for the purposes of his case, which involves testing blood for the 

presence of drugs. 

Some background: In October 2012, police were called to a residence in Oshkosh to 

attend to an individual who was possibly not breathing.  They found Parisi lying motionless and 

unresponsive in the living room with vomit near him. There was heroin at the residence. 

Paramedics revived Parisi with Narcan, a substance used to reverse the effects of opiate 

overdoses. He was transported by ambulance to Aurora Medical Center where police instructed 

medical staff to obtain a warrantless blood sample from Parisi.  The sample revealed the opiates 

and morphine (a metabolite of heroin).   

Parisi was charged with possession of narcotics. The circuit court denied Parisi’s 

suppression motion and the Court of Appeals affirmed, holding that the good faith exception 

precluded application of the exclusionary rule where police searched a suspect’s blood without a 

warrant in objectively reasonable reliance on State v. Bohling, 173 Wis. 2d 529, 494 N.W.2d 399 

(1993).  See State v. Kennedy, 2014 WI 132, 359 Wis. 2d 454, 856 N.W.2d 834; State v. Foster, 

2014 WI 131, 360 Wis. 2d 12, 856 N.W.2d 847. 

Parisi contends that “case law justifying a warrantless blood draw in the context of 

suspected drunk driving investigation, where criminal liability is established on the basis of the 

concentration or percentage level of alcohol in a suspect’s blood, cannot reasonably be viewed as 

providing clear and settled precedent justifying a warrantless blood draw seeking evidence of 

heroin use in a non-driving context.”  He argues that suspicion that a person may have ingested 

heroin does not create an exigency justifying a warrantless blood draw. He asserts that there was 

“no exigency [because] injected or ingested heroin is metabolized in a matter of a few minutes 

but its signature metabolites remain present for many hours.”   

Parisi presents information on how the dissipation of alcohol in the blood is 

different from the dissipation of drugs in the blood. The state says the question is whether 

a reasonable police officer should have been expected to understand how different drugs 

dissipate differently.  

http://www.wicourts.gov/ca/opinion/DisplayDocument.pdf?content=pdf&seqNo=133096


The state cites Bohling, as abrogated by Missouri v. McNeely, 569 U.S. __, 133 S. Ct. 

1552 (Apr. 17, 2013) and State v. Reese, 2014 WI App 27, ¶¶17-18, 353 Wis. 2d 266, 844 

N.W.2d 396, acknowledging that “[n]ow, the rapid dissipation of alcohol in the bloodstream 

alone is not enough to dispense with a warrant.” 

The state says “any warrantless blood draws performed in the absence of exigent 

circumstances, or any other exception to the warrant requirement, after the date McNeely was 

decided would plainly violate the Fourth Amendment, and be subject to the exclusionary rule.” 

Before the date McNeely was decided, the Wisconsin Supreme Court decided that police 

could rely in good faith on the holding in Bohling to conclude that they did not need exigent 

circumstances to take a blood sample to detect alcohol in the blood. See Foster and Kennedy. 

The Supreme Court is expected to decide, as posed by Parisi, whether: 

The Court of Appeals erred in ruling that the warrantless blood draw was 

proper; there was no exigency and case law permitting a warrantless blood 

draw to test for alcohol percentage in a drunk driving context is not clear and 

settled precedent justifying a test for heroin in a non-driving possession 

investigation case. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



WISCONSIN SUPREME COURT 

MONDAY, OCTOBER 5, 2015 

10:45 a.m. 

 

This is a certification from the Wisconsin Court of Appeals, District II (headquartered in 

Waukesha). The Court of Appeals may certify cases that it believes cannot be resolved by 

applying current Wisconsin law. The Wisconsin Supreme Court, as the state’s preeminent law-

developing court, often accepts such certifications from the Court of Appeals. This case 

originated in Rock County Circuit Court, Judge Michael R. Fitzpatrick presiding. 

 

2014AP1880    United Food v. Hormel Corp. 

 

This certification arises from a class action lawsuit filed by about 330 hourly union 

workers or former workers at a Hormel Corp. plant in Beloit, Wis. The Supreme Court examines 

whether Wisconsin law requires that the workers be paid for the time it takes to put on and take 

off gear and clothing required for their work.  

Some background: The workers allege that the gear and clothing required to be worn 

during work must be donned and doffed while they are “clocked out” and not being paid. They 

also contend that because the gear may not be worn outside the Hormel plant, Hormel’s policies 

have caused members of the class not to be paid for hours worked.  Additionally, the workers 

contend its members regularly “work” more than 40 hours a week because of these policies and 

are not paid for overtime. 

After a bench trial, the circuit court issued a lengthy written opinion and order holding 

that Wisconsin law required Hormel to compensate its workers for the time they spent donning 

and doffing the clothing and items they wear.  In doing so, the circuit court relied on the Court of 

Appeals’ decision in Weissman v. Tyson Prepared Foods, 2013 WI App 109, 350 Wis. 2d 380, 

838 N.W.2d 502. 

The circuit court also held that workers were entitled to compensation for any meal 

periods during which they actually left the Beloit facility, and the court held that Hormel failed 

to sustain its burden of establishing that any of the time periods at issue were rendered non-

compensable by the doctrine of de minimus non curat lex, or “the law does not concern itself 

with trifles,” according to Black’s Law Dictionary. 

Hormel appealed, leading to this certification by the District IV Court of Appeals. 

Hormel argues that the circuit court erred when it concluded that donning and doffing clothing 

was “integral” to a principal activity.  Hormel further argues that the donning and doffing 

activities are de minimus and therefore not compensable under Wisconsin law.  (The de minimus 

doctrine allows employers to disregard otherwise compensable work when only a few seconds or 

a few minutes of work beyond scheduled work hours are in dispute.) 

The Supreme Court reviews two issues: 

 Is the donning and doffing of clothing that is required by the 
employer, occurs on the employer’s premises, and benefits the 
employer “integral” and “indispensable” to the principal work 
activities of the employees – and therefore compensable under 
Chapters 103 and 109 of the Wisconsin Statutes and Wis. 
Admin. Code § DWD 272.12 (Feb. 2009) – even if the 
employees’ tasks could be performed without the required 
clothing and equipment? 

http://www.wicourts.gov/ca/cert/DisplayDocument.pdf?content=pdf&seqNo=132032


 Even if donning and doffing required work clothing and 
equipment is deemed “integral” and “indispensable” to the 
employees’ work activities, is it nonetheless rendered non-
compensable by the doctrine of de minimus non curat lex? 

 

The Court of Appeals determined the first issue appears to be controlled by its decision in 

Weissman. Hormel advances several reasons it believes that Weissman was erroneously decided. 

The Court of Appeals also noted that the Wisconsin Supreme Court previously granted a petition 

for review in Weissman, but did not issue a decision on the merits because the parties settled the 

case. The second issue – whether to treat the activity as de minimis – was noted but not 

addressed in Weissman. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



WISCONSIN SUPREME COURT 

MONDAY, OCTOBER 5, 2015 

1:30 p.m. 

 

This is a review of a decision of the Wisconsin Court of Appeals, District IV (headquartered in 

Madison), which affirmed a Dane County Circuit Court decision, Judge Juan B. Colas presiding. 

 

2013AP1488     DOJ v. DWD  

 

This case examines provisions of Wis. Stat. § 230.80(5), the state’s whistleblower 

protection statute. The law provides protections for employees who disclose information gained 

by the employee which the employee reasonably believes demonstrates:  (a) a violation of any 

state or federal law, rule or regulation;  or (b) mismanagement or abuse of authority in state or 

local government; or (c) a substantial waste of public funds or danger to public health or safety. 

The Supreme Court reviews whether the protections under the law extend to a state 

Department of Justice (DOJ) employee who disclosed her belief that using state employees as 

security guards at a national political convention violated Office of State Employment Relations 

(OSER) policy and was a misuse of state resources. 

Some background: The Equal Rights Division (ERD) of the state Department of 

Workforce Development had determined that the DOJ had violated Joell Schigur’s rights under 

one of Wisconsin’s whistleblowing protection statutes. The trial court reversed that decision, and 

the Court of Appeals affirmed. Schigur asked the Supreme Court to review the Court of Appeals’ 

decision. 

In May 2006, Schigur, a “special agent in-charge” within DOJ’s Division of Criminal 

Investigation, was promoted to the position of public integrity director. Schigur’s promotion was 

subject to a two-year probationary period, during which the employee is evaluated by his or her 

supervisor to determine if the employee is “effectively able to carry out the assigned duties and 

responsibilities on a continuing basis.”  See Wis. Admin. Code § ER-MRS 13.015 (June 2005) 

For almost the entire two-year probationary period, Schigur received positive 

performance reviews for her work as the public integrity director, and one of her supervisors 

during that time recommended she be removed from probationary status early due to outstanding 

performance. Despite the recommendation, Schigur’s probation was not ended. 

In April 2008, Schigur was made aware that then-Attorney General J.B. Van Hollen 

would be attending the 2008 National Republican Convention in St. Paul, Minnesota, and that 

the Division of Criminal Investigation planned to send agents with the Attorney General to 

provide 24-hour security for him. On April 21, 2008, Schigur sent an email to her supervisor, 

Mike Myszewski, in which she expressed concern about the Division of Criminal Investigation 

providing security for the attorney general at the convention.  Schigur’s email stated in relevant 

part: 

I am concerned that providing state resources to the Attorney General while he 

participates in a political activity off duty may violate OSER regulations and state 

law.  I am expressing this concern in hopes that this decision will be further 

evaluated to avoid possible scrutiny of our Attorney General, our agency and our 

special agents. 

 

http://www.wicourts.gov/ca/opinion/DisplayDocument.pdf?content=pdf&seqNo=134434


Schigur attached to her email a bulletin from the Office of State Employee Relations 

(OSER-0053-MRS).  According to the Administrative Law Judge’s (ALJ) findings of fact, the 

bulletin provided that a state employee may participate in a political convention if off-duty and 

not on State property. 

Myszewski responded, in part, that he would pass Schigur’s concerns up the chain of 

command, but that he did not think that an on duty Division of Criminal Investigation agent who 

is protecting the attorney general at a political event constituted political activity on the part of an 

agent. Schigur in turn responded that her  concern was whether state resources could  be used by 

the attorney general at a political event where, Schigur believed, he was not representing DOJ.  

According to the ALJ, DOJ never sent any agents to the Republican National Convention 

to provide security services, and the deputy attorney general ultimately concluded that there was 

no threat to Van Hollen’s security. 

In May 2008, just three months after a positive performance review, Schigur received an 

evaluation indicating she did not meet the standard for directing and supervising the unit in 

accordance with department and division policies and procedures.  Schigur was then demoted to 

her former position as a special agent in-charge. 

In July 2008, Schigur filed a complaint with the ERD, alleging that the termination of her 

probation was in retaliation for her April 2008 emails, and therefore, that the termination of her 

probation was in violation of Wis. Stat. § 230.83.  Section 230.83(1) prohibits “retaliatory 

action.”  “Retaliatory action” is defined to include taking disciplinary action against an employee 

who “lawfully disclose[s] information.”  § 230.80(8)(a). 

The ERD certified the matter for a hearing before an ALJ.  The ALJ determined that DOJ 

violated Wis. Stat. § 230.83 when DOJ terminated Schigur’s probation. DOJ petitioned the trial 

court for review of the ALJ’s decision.  The trial court reversed, concluding that the ERD had 

erred.   

The trial court concluded that Schigur had not disclosed “information” in the emails at 

issue and, therefore, that Schigur was not entitled to protection from retaliation under Wis. Stat. 

§ 230.83. The Court of Appeals affirmed, concluding that Wis. Stat. § 230.81(1) does not cover 

employee statements that “merely voice opinions or offer criticism.”  

Schigur argues that the Court of Appeals’ decision runs afoul of the entire purpose of 

Wis. Stat. ch. 230, which, according to Wis. Stat. § 230.02, is to be construed “liberally in aid of 

the purposes declared in s. 230.01.”  These stated purposes include “to ensure [state] employees 

opportunities for satisfying careers and fair treatment based on the value of each employee’s 

services [and] . . . to encourage disclosure of information under subch. III and to ensure that any 

employee employed by a governmental unit is protected from retaliatory action for disclosing 

information under subch. III.”  Wis. Stat. § 230.01(2).  

A decision by the Supreme Court could clarify law in this area.  

 

 

 

 

 

 

 

 

 



WISCONSIN SUPREME COURT 

TUESDAY, OCTOBER 6, 2015 

9:45 a.m. 

 

This is a certification from the Wisconsin Court of Appeals, District II (headquartered in 

Waukesha). The Court of Appeals may certify cases that it believes cannot be resolved by 

applying current Wisconsin law. The Wisconsin Supreme Court, as the state’s preeminent law-

developing court, often accepts such certifications from the Court of Appeals. This case 

originated in Walworth County Circuit Court, Judge David M. Reddy presiding. 

 

2014AP678-80    State v. Valadez 

 

This case examines the degree of certainty necessary to show, for purposes of plea 

withdrawal under WIS. STAT. § 971.08(2), that a defendant is likely to suffer immigration 

consequences as a result of a guilty plea. 

More specifically, the District II Court of Appeals asks how definite or imminent must 

deportation be in order for it to be “likely,” such that a defendant may withdraw a guilty or no 

contest plea on the basis that he or she was not informed of the immigration consequences at the 

plea colloquy. Also, the Court of Appeals asks: If, in order to withdraw the plea, the defendant 

must show that deportation proceedings are underway, how does this standard fit in with the time 

limits for a motion to withdraw the plea? 

Some background: In 2004 and 2005, Melisa Valadez was convicted of possession of 

cocaine, tetrahydrocannabinol (THC), and drug paraphernalia pursuant to a guilty plea.  It is 

undisputed that, at the plea colloquy, the circuit court did not warn Valadez, as required by Wis. 

Stat. § 971.08(1)(c), that the plea and subsequent conviction might have adverse immigration 

consequences.   

Valadez is a legal permanent resident (LPR); she is not a citizen.  She has three children 

who are U.S. citizens.  Under federal immigration law, Valadez is deportable because of her 

plea.  See 8 U.S.C. § 1227(a)(2)(B)(i) (2012), which states that any alien who at any time after 

admission has been convicted of a violation of (or a conspiracy or attempt to violate) any law or 

regulation of a state, the United States, or a foreign country relating to a controlled substance (as 

defined in section 802 of Title 21), other than a single offense involving possession for one’s 

own use of 30 grams or less of marijuana, is deportable. 

Another consequence of her conviction is that federal statutes bar her re-entry if she 

travels outside the country.  See 8 U.S.C. § 1182(a)(2)(A)(i)(II) (2012).  Furthermore, Valadez 

must renew her LPR status every 10 years.  Although she indicates that there is no federal statute 

deeming her ineligible for a renewal of her LPR status, or for naturalization as a U.S. citizen, her 

status as “deportable and ineligible for re-entry” implies that she would not be able to seek to 

renew her LPR status, much less become a citizen, without triggering deportation proceedings. 

Valadez moved to withdraw her guilty plea on the grounds that she is unable to renew her 

residency, seek citizenship, or leave and re-enter the country.  The state conceded that the court 

had failed to give Valadez the required warning, but contended that she failed to show that she is 

now subject to actual immigration proceedings.  The circuit court denied Valadez’s motion to 

withdraw her plea because she had not shown that immigration proceedings were underway as a 

result of her plea. 

http://www.wicourts.gov/ca/opinion/DisplayDocument.pdf?content=pdf&seqNo=123499


The Court of Appeals also presents the question:  If the defendant must wait until there 

are pending immigration proceedings against him or her, what effect does this have on the time 

line in which to challenge the plea? In State v. Romero-Georgana, 2014 WI 83, ___Wis. 2d ___, 

849 N.W.2d 668, the Supreme Court cited to a now-repealed statutory 120-day time limit on 

motions under WIS. STAT. § 971.08(2) (1981-82) in its discussion of timeliness of motions to 

withdraw under § 971.08(2) vis-à-vis motions for post-conviction relief under WIS. STAT. § 

974.06. Romero-Georgana, 849 N.W.2d 668, ¶67 n.14. 

The parties have been asked to file briefs in this case after decisions in two other cases to 

be argued before the Wisconsin Supreme Court on April 21: State v. Ortiz-Mondragon, 2014 WI 

App 114, 358 Wis. 2d 423, 856 N.W.2d 339, and State v. Shata, 2013AP1437.  

A decision in this case is expected to help establish the appropriate standard for plea withdrawal 

due to the likelihood of immigration consequences. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



WISCONSIN SUPREME COURT 

TUESDAY, OCTOBER 6, 2015 

10:45 a.m. 

 

This is a review of a decision of the Wisconsin Court of Appeals, District IV (headquartered in 

Madison), which affirmed a Jefferson County Circuit Court decision, Judge William F. Hue 

presiding. 

 

2014AP1283 In re the marriage of:  Nancy M. Meister and Jay E. Meister v. Nancy M. Meister 

 

This case examines whether the grandparent visitation statute requires a grandmother to 

show she has a relationship with her grandchildren similar to a parent-child relationship before 

the court can grant the grandmother visitation rights. 

Some background: After Nancy M. and Jay E. Meisters’ divorce, the children’s paternal 

grandmother filed a motion to establish visitation rights for a grandparent under § 767.43(1), 

Stats.  The family court commissioner granted the motion.  Nancy Meister sought de novo 

review.  The circuit court conducted two hearings at which it heard testimony from the 

grandmother as well as oral argument by counsel for the parties and children’s guardian ad litem.  

While the circuit court found the grandmother’s relationship with the children was “admirable 

and beneficial,” it concluded it was not similar to a parent-child relationship because it was of 

too-short duration and frequency and because the children had not resided with the grandmother 

for an extended period of time.  The circuit court concluded the grandmother was not eligible to 

receive visitation rights, and it vacated the family court commissioner’s order. The minor 

children appealed by their Guardian Ad Litem, and the Court of Appeals affirmed. 

 

The Court of Appeals said: 

[R]egardless whether the circuit court correctly applied the “resided with for 

an extended period” factor, the court also relied on other factors that in and of 

themselves sufficed to support its decision.  Specifically, the circuit court also 

considered whether the grandmother had assumed “‘significant 

responsibilities’ for the [children’s] care, education and development,” and 

made the additional factual finding that the grandmother’s relationship was 

“of too short duration and frequency to be legally ‘significant.’”  We 

understand the court to be concluding that whatever responsibilities the 

grandmother assumed for the children’s care, education and development, they 

were not sufficiently significant to establish the existence of a relationship 

similar to a parent-child relationship. 

 

The children argued that the circuit court applied the wrong legal standard when it 

required that a grandmother must show she had a relationship similar to a parent-child 

relationship in order to receive visitation rights with her grandchildren.  The Court of 

Appeals noted that § 767.43(1), provides: 

[U]pon petition by a grandparent, greatgrandparent, stepparent or person 

who has maintained a relationship similar to a parent-child relationship with 

the child, the court may grant reasonable visitation rights to that person if the 

http://www.wicourts.gov/ca/opinion/DisplayDocument.pdf?content=pdf&seqNo=134439


parents have notice of the hearing and if the court determines that visitation is 

in the best interest of the child. 

 

The Court of Appeals noted that it was bound by its previous decision in Rogers v. 

Rogers, 2007 WI App 50, 300 Wis. 2d 532, 731 N.W.2d 347, which held that the statute requires 

that grandparents petitioning under § 767.43(1) have a relationship similar to a parent-child 

relationship in order to be eligible for visitation rights. 

The children argued that if the circuit court properly required a parent-child relationship, 

the circuit court still applied the wrong legal standard when it required that to make that showing 

the grandmother must have resided with the grandchildren for an extended period of time. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



WISCONSIN SUPREME COURT 

TUESDAY, OCTOBER 6, 2015 

1:30 p.m. 

 

This is a review of a decision of the Wisconsin Court of Appeals, District I (headquartered in 

Milwaukee), which reversed a Milwaukee County Circuit Court decision, Judge Jeffrey A. Conen 

presiding. 

 

2013AP1228-CR    State v. Smith   

 

This criminal case examines whether the Court of Appeals erroneously engaged in fact 

finding, as the state contends, or whether it engaged in error correction as the defendant 

contends. 

Some background: In October of 2009, a jury found Jimmie Lee Smith guilty of one 

count of second-degree sexual assault.  He was sentenced to 25 years of initial confinement and 

15 years of extended supervision.  At the sentencing hearing, he made a rambling statement, 

which the court found irrelevant and nearly impossible to follow.  

In June of 2010, post-conviction counsel filed a motion to determine the defendant’s 

competency to assist in post-conviction proceedings. 

In August of 2010, the defendant appeared before the post-conviction court via video.  

The post-conviction court found Smith incompetent to assist his post-conviction counsel or 

understand post-conviction proceedings.  The court found it reasonably certain the defendant 

could regain competency if he received necessary treatment.  A review hearing was scheduled 

for December of 2010. 

Before the December 2010 hearing, Dr. John Pankiewicz of the Wisconsin Forensic Unit 

conducted a three-month review of competency restoration efforts on the defendant. Pankiewicz 

said that although the defendant had made some progress he continued to suffer from delusions 

that would significantly affect his capacity to communicate with counsel or make rational 

decisions about proceedings. 

At a competency hearing held in March of 2011, the post-conviction court found the 

defendant remained incompetent and that he was unlikely to regain competence in a reasonable 

time.  The court appointed a guardian ad litem for purposes of post-conviction relief. 

In September of 2011, post-conviction counsel filed a motion to vacate the judgment of 

conviction on the ground that the defendant was not mentally competent at the time of his trial or 

sentencing. The motion attached a report from Dr. Deborah Collins of the Wisconsin Forensic 

Unit dated Sept. 16, 2011, in which Collins said the defendant had a well documented history of 

mental illness dating back to at least 1993; that he had periods of incarceration over the years 

that provided regular contact with Department of Corrections (DOC) clinical staff and during 

that time he was diagnosed with either a delusion disorder or schizophrenia. 

Both doctors testified at an evidentiary hearing. Collins concluded that the defendant had 

been actively symptomatic of a psychiatric disorder in early 2009, months before his trial and 

that all of the factors described in her report weighed in favor of the conclusion he had been 

incompetent at that time. Pankiewicz said an evaluation of the “whole picture” led to the 

conclusion that the defendant was not competent at trial or at sentencing. Pankiewicz rejected the 

possibility that the defendant was faking or exaggerating symptoms of mental illness. 

http://www.wicourts.gov/ca/opinion/DisplayDocument.pdf?content=pdf&seqNo=121739


The post-conviction court denied the post-conviction motion on the grounds that defense 

counsel’s belief that the defendant had been competent at trial and sentencing was more 

persuasive than the two experts’ post-conviction evaluations because neither expert had 

interviewed the defendant at trial or at sentencing. The post-conviction court noted that defense 

counsel and the trial court did not raise competency concerns.  The post-conviction court found 

the defendant was competent both at the trial and at sentencing.  The defendant appealed. The 

Court of Appeals reversed and remanded for a new trial. 

The Court of Appeals found the post-conviction court erred by weighing more heavily 

the uninformed competence opinions of defense counsel and the trial court—who knew nothing 

of Smith’s extensive mental health history, the DOC records, the jail records or the two experts’ 

opinions—and discounted the experts’ evaluations.   

 

The state raises three issues for Supreme Court review: 
 The Wisconsin Constitution limits the Court of Appeals’ jurisdiction 

to appellate jurisdiction, which this court has held does not include fact 
finding.  Here, the Court of Appeals found facts that the circuit court 
rejected.  Did the Court of Appeals exceed its constitutional authority 
by engaging in fact finding? 

 The Court of Appeals accepts a circuit court’s reasonable inference 
from facts and only disturbs clearly erroneous decisions.  Here, the 
circuit court reasonably found Smith’s attorney and the trial court 
more credible than competency evaluations conducted six months and 
one year after sentencing, but the Court of Appeals disagreed by 
drawing inferences the circuit court rejected.  Did the Court of Appeals 
impermissibly weigh the evidence rather than defer to the circuit 
court? 

 No person who lacks substantial mental capacity to understand the 
proceedings or assist in his own defense may be tried, convicted or 
sentenced for the commission of an offense so long as the incapacity 
endures.  The circuit court heard testimony from two psychiatrists and 
Smith’s attorney and concluded that Smith was competent at the time 
of his trial.  Did the circuit court erroneously exercise its discretion? 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



WISCONSIN SUPREME COURT 

MONDAY, OCTOBER 12, 2014 

9:45 a.m. 

 

The Wisconsin Supreme Court is responsible for supervising the practice of law in the state and 

protecting the public from misconduct by lawyers.  Lawyers must follow a code of ethics 

developed by the Court.  When there is an allegation that a lawyer has acted unethically, the 

Supreme Court’s Office of Lawyer Regulation (OLR) investigates, and, if warranted, prosecutes 

the attorney.  A referee - a court-appointed attorney or reserve judge - hears the discipline cases 

and makes recommendations to the Supreme Court. Gerald P. Boyle, the lawyer in this case, has 

a practice in Milwaukee. 

 

2014AP482-D                          OLR v. Gerald P. Boyle 

 

In this lawyer discipline case, Atty. Gerald P. Boyle appeals a referee’s recommendation 

for a 60-day suspension of his law license and the imposition of full costs, which totaled 

$22,051.47 before appeal. The referee found Boyle committed six counts of misconduct; Boyle 

denies many of the allegations and contends that he should receive, at most, a public reprimand. 

Some background: Boyle has held a Wisconsin law license since 1962.  He has been 

privately reprimanded three times – in 2002, 2009 and 2012. This case involves two grievants: 

Boyle represented D.P. in a consumer fraud case, giving rise to five of the counts; the sixth count 

involves representation of R.G. in a criminal case.  

D.P., a Waukesha County resident, paid a total of $191,580 to galleries in three states for 

John Lennon memorabilia, including a letter and sketches supposedly created by Lennon and a 

microphone said to have been used in recording parts of the album “Imagine.” The items were  

certified as authentic by the out-of-state galleries, but the items were later found to be counterfeit 

or worthless. D.P. hired an attorney who helped recover $60,295 from the original $191,580 

purchase relating to the microphone, leaving $131,285 worth of “John Lennon” sketches and 

notes.  

An ink specialist referred D.P. to Boyle, with whom the specialist had worked on another 

unrelated matter. In November 2009, D.P. sought legal representation from Boyle, who initially 

told D.P. that he would handle the purchases with three galleries for a flat fee of $25,000. Boyle 

ultimately collected $65,000 from D.P., which Boyle deposited in his firm’s operating account 

instead of a trust account. Boyle also did not prepare a written fee agreement, the referee found. 

D.P. contends, and the referee found, that Boyle did not timely respond to D.P.’s calls 

and inquiries, failed to subpoena certain records as promised, allowed  the statute of limitations 

to expire on many of the claims, and failed to take meaningful action on others. 

Boyle generally argues that his efforts, which included filing a federal lawsuit against one 

of the out-of-state galleries and arranging for another lawyer to help D.P. with a creditor’s claim 

during another gallery’s bankruptcy, satisfied his professional obligations to his client.  

In R.G.’s case, R.G. paid a total of $19,000 to Boyle’s law firm in anticipation of Boyle’s 

representation.  The referee found that Boyle deposited the funds in his firm’s operating account 

instead of a trust account.  Boyle admits to some, but not all, of the misconduct determined by 

the referee to have occurred.  Boyle objects to any sanction beyond a public reprimand.  The 

Supreme Court is expected to determine if Boyle violated the code of ethics for lawyers, and if 

so, what the penalty shall be.  
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This is a review of a decision of the Wisconsin Court of Appeals, District IV (headquartered in 

Madison), which affirmed a Dodge County Circuit Court decision, Judge Andrew P. Bissonnette 

presiding. 

 

2011AP2680-CR    State v. Lynch   

 

This sexual assault case examines whether defendants have a constitutional right to 

disclosure of privately held privileged records about their accuser’s mental health history and 

whether a witness may under certain circumstances still be allowed to testify, despite refusing to 

consent to an in camera review of the records.  

Some legal background: The circuit court concluded that Patrick J. Lynch had made the 

required showing for an in camera review of mental health treatment records of a woman who 

accused him of sexually assaulting her when she was a young girl.   

The Court of Appeals upheld the circuit court’s conclusion that because the woman 

refused to release her treatment records for an in camera review, State v. Shiffra, 175 Wis. 2d 600, 

499 N.W.2d 719 (Ct. App. 1993), the court was required to exclude the woman’s testimony at trial. 
Similar issues were before this court in State v. Johnson, 2013 WI 59, 348 Wis. 2d 450, 

832 N.W.2d 609; reconsideration granted 2014 WI 16, 353 Wis. 2d 119, 846 N.W.2d 1.  The 

decision granting reconsideration in Johnson clarified that the court was deadlocked on the issue 

presented.   

Some factual background: The woman alleged that when she was about seven or eight 

years old in the 1990s, the defendant repeatedly sexually assaulted her. She said the assaults 

occurred around the same time or shortly after she was repeatedly sexually assaulted by another 

man who was convicted of sexually assaulting her.  

There are factual disputes about when the woman first made allegations against Lynch 

and whether she exhibits ongoing posttraumatic stress disorder (PTSD) related symptoms that 

have and/or still do impair her ability to accurately recall or describe pertinent events. Lynch’s 

preliminary hearing occurred about 20 years after the alleged assaults.  

Lynch filed a motion seeking an in camera review of the alleged victim’s treatment 

records going back to 1990.  He sought an in camera review of her mental health treatment 

records relating to two psychological treatment providers, arguing there was a reasonable 

likelihood that the treatment records contained probative, noncumulative evidence helpful to the 

defense.  The circuit court agreed. 

After the circuit court’s ruling, the alleged victim refused to authorize release of her 

treatment records for an in camera review.  As a result, in November of 2011 the circuit court 

entered an order barring the woman from testifying at trial.  Citing Shiffra, the circuit court said 

“that is the very long established remedy directed by the Wisconsin appellate courts under such 

circumstances.”  The state appealed. 

Before briefing was complete, the Court of Appeals granted the state’s unopposed motion 

to put the appeal on hold pending this court’s decision in Johnson.  After the Johnson 

reconsideration motion had been disposed of, briefing in this case resumed and the Court of 

Appeals issued its decision in November of 2014. 

http://www.wicourts.gov/ca/opinion/DisplayDocument.pdf?content=pdf&seqNo=125950


The Court of Appeals agreed with the circuit court that the defendant made a sufficient 

showing under State v. Green, 2002 WI 68, 253 Wis. 2d 356, 646 N.W.2d 298, for an in camera 

review.  It also agreed with the circuit court that alleged victim’s testimony must be excluded 

from the trial if she continues to refuse to allow the circuit court to conduct an in camera review 

of her treatment records.   

In appealing to the Supreme Court, the state says this case (Lynch) affords the Supreme 

Court an opportunity to clarify the issue and provide parties, prosecutors and defense attorneys 

with guidance.   

The Court reviews several issues presented by the state:  

 

 Do defendants have a constitutional right to disclosure of privately held privileged 

records?   

 If they do, what is the basis for the constitutional right? After determining that Lynch had 

made the showing required by State v. Shiffra, 175 Wis. 2d 600, 499 N.W.2d 719 (Ct. 

App. 1993) and State v. Green, 2002 WI 68, 253 Wis. 2d 356, 646 N.W.2d 298, could the 

circuit court have invoked Wis. Stat. § 146.82(2)(a)4. to obtain records without consent? 

 Assuming a circuit court cannot obtain a witness’s privileged records without consent 

pursuant to § 146.82(2)(a)4., is witness preclusion always required when a defendant 

satisfies Shiffra/Green but the victim withholds consent to an in camera review of her 

privileged records? 
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