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REVI EW of a decision of the Court of Appeals. Reversed.

11 DAVID T. PROSSER, J. This is a review of a published
decision of the court of appeals! reversing a grant of summary

judgnent by the Washington County Circuit Court? to Wst Bend

! Schinner v. Gundrum 2012 W App 31, 340 Ws. 2d 195, 811
N. W 2d 431.

2 Circuit Judge James G Pouros, presiding.
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Mitual |Insurance Conpany (West Bend)® against one of its
I nsur eds.

12 The insured, Mchael @Gndrum (Gundrum, hosted an
underage drinking party. One of @undrumi s many guests, Matthew
Cecil (Cecil), assaulted and seriously injured another guest.
Gundrum knew that Cecil had a tendency to becone belligerent
when he was intoxicated but he permtted Cecil to drink anyway.
The victim Mar shal | Schi nner  (Schi nner), ultimately sued
Gundrum and West Bend to secure damages for Schinner's injuries.

13 West Bend di sputed coverage. The insurer argued that
it had no duty to defend and indemify QGundrum because his
actions as a party host were intentional; thus, there was no
"accident™ and no "occurrence" under the Gundrum famly's
homeowner's insurance policy. West Bend also contended that
even if there were an occurrence under the policy, there was no
coverage because of an exclusion in the policy for bodily injury
arising out of a non-insured |ocation. The party had been held
at a shed at Gundrum Trucking, a fam|ly-owned business that was
not an insured | ocation under the honeowner's policy.

14 The <circuit court granted summary judgnent to West
Bend because it determned that there is no accident when
sonmeone intentionally procures alcohol for an underage drinking
party, and even if Qndrums actions were an accident, the

victimsuffered bodily injury at an uni nsured | ocation.

3 The parties, the circuit court, and the court of appeals
have referred to the insurance conpany as "Wst Bend | nsurance
Conmpany"” and "West Bend Mutual |nsurance Conpany.”
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15 The court of appeals reversed on both issues. The
court of appeals concluded that there was an occurrence because
Schinner's assault was an accident when viewed from the
standpoint of either the injured person (Schinner) or the
insured (GQundrunm). The court of appeals also concluded that the
non-insured |ocation exclusion did not apply because Schinner's
injury did not arise fromsone "condition" of that prem ses.

16 The primary question before us is whether Schinner's
injury resulted from an occurrence as defined by the Wst Bend
homeowner's insurance policy, thus triggering coverage for
Gundr um If the answer is yes, we are required to determne
whet her that coverage was excluded because the injury "arose out

of " an uninsured |ocation that was not "used in connection wth"
an insured prem ses under the honeowner's policy.

17 After carefully considering the facts in the record
the allegations in Schinner's conplaint, the pertinent |anguage
in the honeowner's insurance policy, and  our previ ous
interpretations of "occurrence" in insurance policies, we
reverse the court of appeals and reach the follow ng
concl usi ons.

18 First, @Gundrumis actions in setting up an isolated
shed for a drinking party, procuring alcohol and expecting
others to bring alcohol, inviting many underage guests to the
party, and encouraging the underage guests to drink—especially
an under age guest known to becone belligerent when intoxicated—
were intentional actions that violated the |aw @undrum s many

intentional wongful acts were a substantial factor in causing

3
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Schinner's bodily injury. Viewed from the standpoint of a
reasonable insured, @ndrums intentional actions created a
direct risk of harmresulting in bodily injury, notw thstanding
his lack of intent that a specific injury occur. Thus,
Schinner's bodily injury was not caused by an "occurrence"
wi thin the neaning of the policy, and West Bend is not obligated
to provide insurance coverage for Gundrum

19 Second, even assumng there was an occurrence under
the West Bend honeowner's policy, coverage is excluded because
the injury arose out of the use of an isolated shed for an
underage drinking party on uninsured prem ses. The fact that
the @undruns Kkept sonme personal property insured under the
policy at the shed did not nake the shed a premses used in
connection with the insured s residence, as those terns are
defined in the policy. Thus, the business shed was not an
insured location triggering coverage under the honmeowner's
policy.

| . FACTUAL BACKGROUND

110 The facts of this case are derived from Schinner's
Second Anmended Conpl aint against Gundrum and West Bend, w tness
statenents, police reports, Gundrum s deposition, and the West
Bend i nsurance policies of record.

11 In Decenber 2008 Gundrum then 21, resided with his
parents, Scott and Teri Gundrum at their residence on State

H ghway 144, near Slinger, Wsconsin. The @undrunms had
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purchased a Hone and H ghway* policy (honeowner's policy or the
policy) from West Bend covering their residential prem ses. The
homeowner's policy contained personal liability coverage for
persons insured under the policy, including Gundrum

12 The personal liability coverage applied to an

"occurrence":
A Coverage E — Personal Liability

If a claimis nmade or a suit is brought against
an "insured" for damages because of "bodily injury" or
"property damage" caused by an "occurrence" to which
this coverage applies, we wll:

1. Pay up to our |imt of liability for the
damages for whi ch an "insured" IS | egal ly
I'iable.

2. Provide a defense at our expense by counsel

of our choice .

113 The honeowner's policy defined "occurrence" as "an
acci dent, including continuous or repeated exposure to
substantially the same general harnful conditions.”

14 The policy contained an exclusion for bodily injury or
property damage liability arising out of a prem ses that is not

an "insured location."®

* The highway, or autonobile, portion of the policy is not
rel evant to this case.

°> The honeowner's policy stated, "Coverages E and F do not
apply to the following: . . . 'Bodily injury" or 'property
damage' arising out of a premses: a. Owed by an 'insured ; b
Rented to an 'insured' ; or c. Rented to others by an 'insured
that is not an '"insured |location'."
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115 The homeowner's policy also defined an insured
location in part as, "[t]he residence prem ses," the "part of
ot her prem ses, other structures and grounds used by you as a
residence,” and any prenm ses used by the insured "in connection
wi th" the prem ses described above.

116 West Bend had also issued a commercial genera
l[tability (CA) policy to Howard, Jan, Scott, and Guy Gundrum
doi ng business as HISG Enterprises, |ocated on Arthur Road near
Sli nger. The facilities at this address were commonly referred
to as Gundrum Trucking, ® where the events in question took place.
Because of its |iquor exclusion clause, HISGs CA policy is not
at issue in this case.

17 On Decenber 14, 2008, Gundrum hosted a party in a shed

at Gundrum Trucki ng. The party lasted into the early norning

The homeowner's policy also contained an exclusion for
intentional injury, stating that coverage did not apply to
"‘Iblodily injury' or 'property damage' which is expected or
i ntended by an 'insured ."

® West Bend issued the CG policy to HISG Enterprises, but
the CG policy does not refer to Gundrum Trucking.

The record includes a printed copy of the Wsconsin
Department of Financial Institutions (DFl) corporate record for
@undrum Trucking, Inc., wth its principal office on Arthur
Road, Slinger, presumably as proof of how HISG Enterprises
publicly conducted its business, or that HISGis a parent entity
of @undrum Trucking, Inc. However, the DFl record for Gundrum
Trucking, Inc. does not refer to HISG Enterprises. Mor eover, a
search of DFI corporate records reveals a Scott Gundrum
Trucking, LLC, also listing its principal office on Arthur Road
in Slinger. For the sake of sinplicity, we wll refer to the
entity conducting business on Arthur Road near Slinger as
@undrum Tr ucki ng.
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hours of Decenber 15. It was not the first party hosted by
Gundrum at the shed. Gundrum testified in a deposition that
there was at |east one prior party, but other w tnesses recalled
multiple prior parties.’

118 As with previous parties, GQundrum texted friends about
the party and expected his friends to text or tell others,
ensuring a well-attended party. Gundrum | ater estinmated that
nmore than 40 partygoers canme to the shed on the night of
Decenber 14. He also estimated that 40 to 50 percent of the
peopl e were under the age of 21.

119 The site of the party was a pole barn approxi mately
40-by-60 feet in size. It had no w ndows. This shed was used
by the trucking conmpany, but it also stored sone personal
property belonging to Gundrums extended famly. The property
i ncluded boats, a canper, and two snowmobile trailers.
Gundrums imediate famly stored snowmbiles in the shed.
These snowmobiles were insured under the Gundrums' homeowner's
policy. @undrum referred to the shed as the "toy shed" because
of "all the junk that's piled in there."

20 A portion of the shed was set up for parties. It was
furnished with couches, chairs, a table, a Ping-Pong table, a CD

pl ayer, and a refrigerator. The |aw enforcenent personnel who

" At his deposition, Gundrum testified that his father was
aware of snmall gatherings of friends at the shed, but that he
told Gundrum to "[u]se [his] judgnment” and "to not have big
parties."”
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responded to Schinner's injury described the atnosphere in the
shed as consistent with an "underage al cohol party."

21 Al cohol was prevalent at the party, despite the fact
that up to half of the guests were underage. Sonme guests
brought their own alcohol; underage guests expected to obtain
al cohol from people who were of I|egal drinking age. Gundr um
purchased two cases of Busch Light beer for a friend and
himsel f. He kept the beer in the refrigerator but admtted that
it was available for people who did not bring their own al coho
to the party. Law enforcenent officers reported a "large anount
of al coholic beverages" in the shed, and Gundrum was aware that
guests were becom ng intoxicated from the alcohol at the party.
In fact, Gundrum hinself stopped drinking when he realized that
so many guests showed up and becane i ntoxicated. He cl ai ned
that he wanted to nonitor the situation. Nevert hel ess, al coho
consunption at the party continued. One of the party ganes,
"beer pong," wutilized the Ping-Pong table in the shed and

encour aged nore al cohol consunption.?

8 According to Schinner's testimony at the prelimnary
hearing in Cecil's crimnal assault case, beer pong is a gane in
which cups are set up on opposite ends of a Ping-Pong table.
Teans of participants attenpt to toss or bounce Ping-Pong balls
into one of the other teanmls cups. | f successful, the other
team nmust drink the beer in that cup.

Wiile there are many variations of the rules of beer pong,
"the common object is the copious consunption of alcoholic
bever ages. " Venito v. Salverson, No. 104110/08, 2011 W
2464760, at *2 (N. Y. Sup. June 21, 2011). See also Kirchoff v.
Abbey, No. WWN\-10-1532, 2011 W 4711898 at *1 n.2 (D. M. Cct.
5, 2011) ("Beer pong is a gane that encourages players to drink
heavily.").
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22 Cecil was one of the intoxicated underage guests who
participated in beer pong during the party. He was known by
Gundrum and others to becone belligerent when intoxicated.
Gundrum testified that he knew from previous occasions that
Cecil would becone confrontational, had a history of picking on
weaker kids, and used inflammuatory | anguage when i nt oxi cat ed.

23 Eventually, an intoxicated Cecil started to make fun
of Schinner at the party.? At least tw ce Schinner asked Gundrum
to intervene. But Gundrums lone entreaty to Cecil to cease his
abusive behavior was only tenporarily successful. Ceci
returned to maki ng fun of Schinner.

124 At approximately 2:30 a.m, Schinner and sonme of his
friends left the shed and got into a car to |leave the party.
Cecil also left the shed to taunt Schinner. When Schi nner got
out of the car, Cecil punched him twice in the face and then
kicked himin the head after Schinner had fallen to the ground.
Schi nner was seriously injured in the assault.

125 About a half hour later, Wshington County Sheriff
deputies and nedical personnel were dispatched to Gundrum
Trucking in response to an anonynous phone call about a physical
altercation and an injured male. Deputies had trouble l|ocating
Schi nner because other guests had carried him inside the shed,
which had no windows "to peer into,”" and no one in the shed

woul d answer the door. Eventual ly, |aw enforcenent and nedi ca

® According to various accounts by Schinner and witnesses,
Cecil referred to Schinner as a "pussy,"” "honpo," and "fag."
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personnel gained entry and treated Schinner for his injuries.?
The sheriff's report noted that once |aw enforcenment gained
access to the shed, party guests scattered and hid on top of and
behi nd a notorhone parked in the shed.
1. PROCEDURAL HI STORY
126 Schi nner sued Gundrum and his insurer, West Bend, for

his injuries. The Second Anrended Conplaint alleged, in part:

6. Def endant Gundrum knew and expected, based
on a simlar party held there nonths earlier, that
i ndividuals he invited would invite other youths, who
in turn would invite others.

7. Def endant Gundrum knew and expected that a
substantial nunber of individuals, 40%-50% of those in
attendance, would be under the legal drinking age.
The underage attendees at the party also knew that
al coholic beverages would be available for their
consunpti on.

10 schinner testified at the prelimnary hearing in Cecil's
crimnal case that he suffered spinal cord damage as a result of
the assault, and while Schinner has regained sonme novenent in
his arnms and | egs, he is "considered quadriplegic."

The record does not indicate what crimnal charges Ceci
faced as a result of the Schinner assault. The investigating
sheriff's deputy indicated in his supplenental report on the
assault that he would be requesting charges against Cecil for
battery, with intent to cause either substantial or great bodily
harm contrary to Ws. Stat. 8 940.19(2) (2007-08). The deputy
al so recommended a hate crine penalty enhancer under Ws. Stat.
§ 939.645(1)(b) (2007-08).

According to Consolidated Court Automation Prograns (CCAP)

records, Cecil pled no contest to a charge of substantial
battery with intent to cause bodily harm contrary to Ws. Stat.
8 940.19 (2007-08). Anot her charge, second-degree recklessly

endangering safety, contrary to Ws. Stat. § 941.30(2) (2007-
08), was dism ssed but read in.

10
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12. Defendant M chael Gundrum realized that the
nunber of attendees, their age, and their intoxication
| evel could lead to fights or argunents, and undert ook
the responsibility to nonitor and supervise the party.

127 Schinner's first claimin the Second Amended Conpl ai nt
alleged a statutory violation in serving alcohol to mnors. | t

stated in part:

21. On Decenber 14th and 15th, 2008, Gundrum
"procured” al cohol beverages for Cecil as that termis
used in Chapter 125 of the Wsconsin Statutes or sold,
di spensed[,] or gave away al cohol beverages to Cecil
a[s] those ternms are used in Chapter 125 of the
W sconsin Statutes.!!

22. Further, on Decenber 14th and 15th, 2008,
@Qundrum commtted affirmative acts which encouraged,
advised and assisted Cecil in his consunption of
al cohol .

23. On Decenber 14, 2008, Gundrum knew that
Cecil had not attained the |egal drinking age.

24. On Decenber 14th and 15t h, 2008, t he
consunption of beer by Cecil was a substantial factor
in causing injury to plaintiff Marshall Schinner.

128 Schinner's second <claim in the Second Anmended
Complaint alleged a breach of duty as a party host that
ultimately led to Schinner's injuries.

129 West Bend noved the circuit court for "separate trials
on the issues of insurance coverage and liability and a stay of

proceedings on liability pending resolution of i nsurance

1 @ndrum pled no contest to a charge of selling or
di spensi ng al cohol to underage persons, contrary to Ws. Stat.
§ 125.07(1)(a) (2007-08).

11
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coverage issues."'? After conducting discovery, Wst Bend noved
for summary judgnent.
130 The circuit court granted \West Bend's notion,

concluding that there was no occurrence because "[t]here is no

all egation of any accidental conduct. . . . [Alny acts on the
part of . . . Gundrum were intentional, nanely his providing of
al coholic beverages to underaged persons.” In addition, the

circuit court ruled that the Jlocation exclusion in the
homeowner's policy was applicable "because the injury did not
occur at an insured | ocation."”

131 The court of appeals reversed. Schi nner v. Qundrum

2012 W App 31, 340 Ws. 2d 195, 811 N W2d 431. The court of
appeal s focused upon the assault on Schinner rather than on
Gundrum's actions in determning whether there was an
occurrence. Id., f10. Furthernore, the court of appeals
focused upon whether the assault was an accident from the
standpoint of the injured party—Schi nner—although the court
said it would have determned that there was an occurrence even
if the assault were viewed from the standpoint of Gundrum the
insured. 1d., 9110, 15.

132 The court of appeals cited three decisions by this

court to support its analysis that, "for purposes of determ ning

12 "Both the insurer and the insured have the right to have

the court resolve the issue of coverage separate from any tria
on liability." Estate of Sustache v. Am Famly Mit. Ins. Co.
2008 W 87, 126, 311 Ws. 2d 548, 751 N W2d 845; see also 2
Arnold P. Anderson, Wsconsin Insurance Law 8 7.39, at 39 (6th
ed. 2012).

12
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whet her an assault is an 'accident' or 'accidental' wunder an
i nsurance policy, the assault and resulting injuries nust be
viewed from the standpoint of the person injured.” 1d., 911

(citing TomMin v. State Farm Mit. Auto. Liab. Ins. Co., 95

Ws. 2d 215, 219, 222, 290 N.W2d 285 (1980); Fox Ws. Corp. V.

Century Indem Co., 219 Ws. 549, 551, 263 N W 567 (1935);

Button v. Am Miut. Accident Ass'n, 92 Ws. 83, 85, 65 N W 861

(1896)) . The court concluded that the assault was an accident
from Schinner's standpoint and that this triggered coverage for
Gundrum under the honeowner's policy. Id., 915. The court
acknowl edged that 1its <conclusion appeared to conflict wth

Estate of Sustache v. Anerican Fam |y Mitual |nsurance Co., 2008

W 87, 311 Ws. 2d 548, 751 N W2d 845, which viewed the
gquestion of whether an assault was an accident from the
standpoint of the insured, but the court stated that "the
outcone of the analysis is the sanme when viewed from either
vantage point." Schinner, 340 Ws. 2d 195, ¢916.

133 The court of appeals also concluded that the exclusion
for non-insured locations in the honeowner's policy did not

apply. Citing Newhouse v. Laidig, Inc., 145 Ws. 2d 236, 426

N.W2d 88 (Ct. App. 1988), the court of appeals determ ned that
Schinner's injury did not "'aris[e] out of' the shed under the
terms of the policy because, while [the shed] was the undisputed
physical situs of injury, no particular condition of the
prem ses correlates to the basis of liability for the injury.”

Id., 7128 (enphasis added).

13
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134 West Bend petitioned this court for review, which we
granted on June 13, 2012.
[11. STANDARD OF REVI EW
135 The interpretation of an insurance contract is a

question of law which this court reviews de novo. Everson v.

Lorenz, 2005 W 51, 910, 280 Ws. 2d 1, 695 N W2d 298.
136 "W review a grant of summary judgnent de novo,
relying on the sane nethodology as the circuit court." Est at e

of Sustache, 311 Ws. 2d 548, 117 (citing Doyle v. Engel ke, 219

Ws. 2d 277, 283, 580 N W2d 245 (1998)). Summary judgnent is
proper where the record denonstrates that there is no genuine
issue as to any material fact and that the noving party is
entitled to judgnent as a matter of law. Ws. Stat. § 802.08(2)

(2009-10); Estate of Sustache, 311 Ws. 2d 548, f{17.

| V. DI SCUSSI ON
137 When determ ning whether an insurance policy provides
coverage, a court first looks to the initial grant of coverage.

Estate of Sustache, 311 Ws. 2d 548, 922; Wadzinski v. Auto-

Omers Ins. Co. , 2012 W 75, 114, 342 Ws. 2d 311, 818

N. W 2d 8109. Normally, if the court determnes that the policy

was not intended to cover the asserted clains, it 1is not
necessary to examne the policy's exclusions. Estate of
Sust ache, 311 Ws. 2d 548, ¢922. "If the court determ nes that

the initial grant of coverage does cover the type of «claim

presented, the second step requires the court to examne the

policy's exclusions to determ ne whether coverage has been

w thdrawn by an exclusion.” Wadzi nski, 342 Ws. 2d 311, 914
14
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(citing AmM Famly Miut. Ins. Co. v. Am Grl, Inc., 2004 W 2,

124, 268 Ws. 2d 16, 673 N W2d 65). "[1]f coverage for the
cl ai m has been wi thdrawn by an exclusion, the court exam nes any
exceptions to that exclusion that mght reinstate coverage for
the claim" |d.

138 W& interpret an insurance contract as it would be
understood by a reasonable person in the position of the
i nsur ed. An Grl, 268 Ws. 2d 16, 923. In interpreting
i nsurance policy |anguage, we seek to "give effect to the intent

of the contracting parties.” Id. (citing Ws. Label Corp. V.

Nort hbrook Prop. & Cas. Ins. Co., 2000 W 26, 923, 233

Ws. 2d 314, 607 N.W2d 276).
A. Was There an "Cccurrence"?
139 The Gundruns' honeowner's policy states:
A. Coverage E — Personal Liability

If a claimis nmade or a suit is brought against
an "insured" for damages because of "bodily injury" or
"property damage" caused by an "occurrence" to which
this coverage applies, we wll:

1. Pay up to our |imt of liability for the
damage to which an "insured"” is legally Iiable.

2. Provide a defense at our expense by counsel
of our choice .

(Enmphasi s added.) As noted previously, the homeowner's policy
defines an occurrence as "an accident, including continuous or
repeated exposure to substantially the sanme general harnfu

conditions . . . ." (Enphasis added.) The honmeowner's policy

does not define the term "accident."

15
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140 Qur first task in this analysis is to determ ne from
whose standpoint an alleged accident should be viewed: the
injured party or the insured? W then nust determ ne whether
the facts alleged in the Second Amended Conplaint constitute an
occurrence or accident covered under the policy.

1. From Whose Standpoint Should an Acci dent be Viewed?

41 Liability insurance policies, I|ike the honmeowner's
policy in this case, typically contain a provision in which the
insurer agrees to indemify the insured against liability
resulting from clainms for bodily injury or property danage
caused by an occurrence or accident. However, insurance
treatises indicate that the definition of "occurrence" in
standard liability policies has changed over tine.

42 Before 1966 standard insurance liability policies did
not contain an occurrence requirenent. | nstead, policies
"required proof that the bodily injury or property damage was
the result of an 'accident' which was interpreted to nean a

sudden, identifiable event." 3 Martha A. Kersey, New Appl eman

on Insurance Law Library Edition § 18.02[6][a] (Jeffrey E

Thomas & Francis J. Motz, |11, eds., 2012). Standard liability
policies were changed in 1966 to include the word "occurrence,"”
which was defined as "an accident, including continuous or
repeated exposure to conditions, which results in bodily injury
or property danmage neither expected nor intended from the
standpoint of the insured." Id.

143 In 1986 the definition was changed again, this tine
removing the phrase "not expected or intended from the

16
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standpoint of the insured" and noving that phrase to the
intentional acts exclusion in the liability policy. See id.

44 Assaults, given their intentional nature, would seem
never to constitute an occurrence under a general liability
policy. However, "courts have taken or adopted two divergent
positions as to from whose perspective the assault is to be
viewed in determning whether it constitutes an 'accident'."

Annotation, Liability Insurance: Assault as an "Accident," or

Injuries Therefrom as "Accidentally" Sustained, Wthin Coverage

Clause, 72 A.L.R 3d 1090, 1095 (1976); see also 9 Steven Plitt,
Dani el Mal donado & Joshua D. Rogers, Couch on Insurance § 127:21

(3d ed. 2008). Sone courts have held that this determ nation
should be made from the standpoint of the injured party, while
other courts have held that the determ nation nust be made from
the standpoint of the assailant who is often—but not always—
t he i nsured.

45 Schinner urges us to decide the question of whether an
"accident" took place from the standpoint of the injured party.
At oral argunent, counsel for Schinner asserted that if the
| anguage "expected or intended from the standpoint of the
insured" is not present in the definition of occurrence, then,
as a default rule, the occurrence nust be viewed from the
standpoint of the injured party. Schinner and the court of

appeals both look to Button, Fox, and Tomin as Wsconsin

precedent on point. W exam ne each case in turn.
146 In Button, the insured plaintiff was injured by the
"intentional discharge of a firearm directed at him by an

17
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unknown person. Button, 92 Ws. at 84. The policy at issue, an

accident policy, insured the plaintiff against "death or
injuries through '"external, violent, and accidental neans,'" but
contained an exclusion for, anong other things, intentional
injuries. Id. at 84-85. The Button court concluded that "an

injury intentionally inflicted on the insured person by another
is an "accidental injury,' when such injury is unintentional on
the part of the insured.” |d. at 85 (citation omtted). It is
inportant to reiterate that, in Button, the injured party was
also the insured party. 1d. at 84-85.

147 In Fox, an insurer refused to indemify an insured
theater when one of the theater's enployees assaulted a patron
and the patron sued the theater for damages. Fox, 219 Ws. at
550 (summary of the case). CGting Button, the Fox court held
that "[w] hether or not an injury is accidental under the terns
used in the policy here involved is to be determned from the
standpoint of the person injured.” Id. at 551. Thus, Fox's
hol ding m sconstrued Button by substituting the term "injured"
for "insured.” Wiile the Button plaintiff was both the injured
and insured, Fox's holding focused exclusively on the injured

party's perspective.®®

13 The court later explained the theater's position:

The appellant is subject to the liability for
damages flowng from the tortious conduct of its
enpl oyee. This liability 1is inposed upon [the]
assured by law under the rule of respondeat superior.
Al though the appellant may be held liable for such
tort, it cannot be said that it commtted the assault,
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148 Finally, in Tomin this court concluded that injuries
sustained by a state patrol officer who was stabbed by an
insured nmotorist during a traffic stop were "caused by
accident,” wthin the neaning of the insured assailant's
autonobile liability policy. Tomin, 95 Ws. 2d at 222. The

Tom in court stated:

In determning whether an injury is "caused by
accident” or "accidentally sustained® wthin the
coverage afforded by a liability insurance policy, the
courts have been primarily concerned with the question
of whether the occurrence is to be viewed from the
standpoint of the injured person or the insured. The
majority of courts, including this court, when
considering the question, have held or recognized that
the determnation of whether injuries resulting from
an assault were caused by "accident" or "accidentally
sust ai ned" nust be nade from the standpoint of the
injured party, rather than from that of the person
commtting the assault.

Id. at 219 (citing Annotation, Liability Insurance: Assault as

an "Accident,"” or Injuries Therefrom as "Accidentally”

Sustained, Wthin Coverage Cause 72 A L.R3d 1090 (1976); 12

CGeorge J. Couch, Ronald A. Anderson, & Mark S. Rhodes, Couch on
| nsurance 8 45:38, at 133-34 (2d ed. 1959)) (enphasis added).

149 On the surface, Tomlin stands for the proposition that
an accident should be viewed from the standpoint of the injured
party, not the insured. But there is a factual caveat. In

Tomin, the injured officer was stabbed by a mnor. The officer

nor that it authorized it. Thus the appellant has not
pl aced itself outside the terns of the policy .

Fox Ws. Corp. v. Century Indem Co., 219 Ws. 549, 551-52, 263
N. W 567 (1935).
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sued the mnor and the mnor's parents. Under W sconsin | aw,

Ws. Stat. § 343.15(2) (1977-78), "Any . . . wlful m sconduct

of a person under the age of 18 years when operating a notor

vehi cl e upon the highways is inputed to the parents . . . . The
parents . . . [are] jointly and severally liable wth such
oper at or for any damages caused by such . . . wlful
m sconduct . " See also Ws. St at . 8§ 895.035 (1977-78).

Consequently, the court may have perceived the parents as being
in the sane position as the theater in Fox.

150 While the decisions in Button and Fox nake good sense,
the rule stated in Tomin conmes out of an extraordinary
situation and is distinguishable on that basis.

151 Analyzing an accident from the standpoint of the
injured party goes against recent insurance decisions in
W sconsin, which considered whether the insured acted with |ack

of intent in a particular incident. See, e.g., Estate of

Sust ache, 311 Ws. 2d 548, 52; Am Grl, 268 Ws. 2d 16, ¢9Y37-
49: Smth v. Katz, 226 Ws. 2d 798, 819-21, 595 N W2d 345

(1999); Bruner v. Heritage Cos., 225 Ws. 2d 728, 737-38, 593

N.W2d 814 (C. App. 1999); Kalchthaler v. Keller Constr. Co.,

224 Ws. 2d 387, 397, 591 N.W2d 169 (Ct. App. 1999); cf. 43 Am
Jur. 2d lInsurance 8 674 (2003) ("The determ nation of whether an
injury resulted from an accident wthin an occurrence cl ause of
a liability policy is made from the standpoint of the
insured."). This approach is consistent wth the idea that a
court should interpret an insurance policy from the standpoint

of a reasonable person in the position of the insured.
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Wadzi nski, 342 Ws. 2d 311, f111. Mor eover, when interpreting an
i nsurance contract a court should give effect to the intentions

of the parties, Folkman v. Quame, 2003 W 116, 9112, 264

Ws. 2d 617, 665 N.W2d 857, not the intent of a third party.

152 Therefore, we hold that when an insured is seeking
coverage, the determnation of whether an injury is accidental
under a liability insurance policy should be viewed from the
st andpoi nt of the insured.

2. Determ ning Whet her an Acci dent Took Pl ace

153 Numerous courts and commentators, both inside and
outside of Wsconsin, have attenpted to define and interpret the
term "accident" when determning whether insurance coverage
applies. Conpare 9 Steven Plitt, Daniel Ml donado, & Joshua D.

Rogers, Couch on Insurance 8 126:26 ("an accident 1is a

distinctive event that is unforeseen and unintended') wth 1

Arnold P. Anderson, Wsconsin Insurance Law 8 5.18, at 26 (6th

ed. 2012) ("The difficulty <cones in determning . . . what
triggers the coverage.").

54 This court has interpreted the term "accident” in an
insurance policy in previous decisions, and we |look to our
earlier decisions for guidance.

155 In Doyle we reviewed an enployer's alleged negligent
supervision of its enployees. Doyle, 219 Ws. 2d at 281. The
court was called upon to interpret the term "event" in a CG
policy, which defined "event" as "an accident, i ncl udi ng
continuous or repeated exposure to substantially the sane
general harnful conditions.” 1d. at 289.
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156 Because the word "accident"” was undefined in the CG
policy, the Doyle court |ooked to dictionary definitions and
found that "accident" was commonly defined as "'[a]n unexpected,
undesirable event' or 'an unforeseen incident' which is
characterized by a 'lack of intention.'" Id. (quoting The

Anmerican Heritage Dictionary of the English Language 11 (3d ed.

1992)). The Doyle court also exam ned the dictionary definition
of negligence, which was defined as "'failure to exercise the
degree of care considered reasonable under the circunstances,
resulting in an unintended injury to another party.'" Id. at

289-90 (quoting The Anmerican Heritage D ctionary, supra, at

1209). The court noted that both definitions "center on an
uni ntentional occurrence leading to undesirable results,” and
the court concluded that "a reasonable insured would
expect . . . [a policy] provision defining 'event' to include
negligent acts." 1d. at 290 (enphasis added).

4 Relying on dram shop law in Chapter 125 of the Wsconsin
Statutes, Schinner argues that furnishing alcohol to a mnor in
Wsconsin is negligent, not intentional, conduct. He asserts
that because negligence can constitute an occurrence under an
i nsurance policy, Doyle v. Engelke, 219 Ws. 2d 277, 290, 580
N. W2d 245 (1998), Gundrumi s furnishing of alcohol to mnors was
negl i gent and shoul d trigger coverage.

W reject this argunent. The facts alleged in a conplaint
or as supplenented by affidavits determne a duty to defend and
trigger coverage under an insurance policy, not a plaintiff's
theories of liability. See, e.g., Doyle, 219 Ws. 2d at 284-85
(stating that the insurer has a duty to defend where the
plaintiff's conplaint alleges facts that would give rise to
l[itability under a policy); Berg v. Schultz, 190 Ws. 2d 170,
177, 526 N.W2d 781 (Ct. App. 1994) (courts "nmust focus on the
incident or injury that gives rise to the claim not the
plaintiff's theory of liability").
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157 In Anmerican Grl we interpreted a CG policy to

determne whether the policy provided coverage for property
damages resulting from an alleged occurrence. Am Grl, 268

Ws. 2d 16, 111-3. In American Grl a subcontractor "gave

faulty site-preparation advice to a general contractor in
connection with the construction of a warehouse. As a result,
there was excessive settlenment of the soil after the building
was conpleted,” and the warehouse was so danmaged that it had to
be torn down. Id., f13. Once again, the CG policy defined
occurrence as an accident, but the policy did not define
accident. 1d., 937.

158 As in Doyle, the American Grl court turned to

dictionaries for help in interpreting the term accident:

The dictionary definition of "accident"” is: "an event
or condition occurring by chance or arising from

unknown or renpte causes.” Webster's Third New
International Dictionary of the English Language 11
(2002). Bl ack's Law Dictionary defines "accident"” as
follows: "The word 'accident,' in accident policies,
means an event which takes place wthout one's
f oresi ght or expect ati on. A result, t hough
unexpected, is not an accident; the neans or cause
nust be accidental.” Black's Law Dictionary 15 (7th
ed. 1999).
ld. (enphasis added). In light of these definitions, the

American Grl court concluded that the circunstances in the case

Furthernore, an allegation of negligence is not the

equi val ent of an occurrence. Am Famly Mit. Ins. Co. v. Am
Grl, Inc., 2004 W 2, 945, 268 Ws. 2d 16, 673 N W2d 65
("Doyle did not . . . equate the term 'accident,' as used in the
CA& policy, with negligence as a form of legal liability, we

sinply held that negligent acts were 'accidental' wthin the
meani ng of the CA.'s definition of "event.'").
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constituted an occurrence under the policy: the property danage
was "clearly not intentional,”™ nor was it "anticipated by the

parties." 1d., 138. More specifically:

The danage to the [warehouse] occurred as a result of
t he continuous, substantial, and harnful settlenent of
the soil wunderneath the building. [ The] inadequate
site-preparation advice was a cause of this exposure
to harm Neither the cause nor the harm was intended,
anticipated, or expected. W conclude that the
circunstances of this claim fall within the policy's
definition of "occurrence."”

1d. (enphasis added) (footnote omtted). ™

159 In Everson we reviewed whether msrepresentation in a
real estate transaction constituted an occurrence under a CG
policy. Everson, 280 Ws. 2d 1, 2. After the transaction, the
buyers determ ned that a portion of their lot was in a 100-year
fl oodpl ain, contrary to the representations nmade by the seller
in a real estate condition report given to the buyers.?'® Id.,
15. As a result, the buyer was unable to build on that
| ocati on. Id. The buyer sued the seller, but the seller's
insurer argued that it had no duty to defend and indemify under

its C& policy to the seller. 1d., 7. The CG policy covered

15> See also Stuart v. Wisflog's Showoom Gallery, Inc.,
2008 W 86, 311 Ws. 2d 492, 753 N W2d 448. The Stuart court
adopted Anerican Grl's requirenent that the underlying causa
event nust be accidental for the event to be an occurrence, not

t he unexpected result. Id., 9740. "It does not matter whether
[the defendants] intended a specific result; what matters is
whet her the cause of the danmage was accidental." |d.

16 The real estate condition report appeared to have
contained a typographical error that the buyer relied upon when
purchasing a particular |ot. Everson v. Lorenz, 2005 W 51,
116, 280 Ws. 2d 1, 695 N. W2d 298.
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property damage caused by an occurrence. The policy defined the
term "occurrence" as an accident, but "accident" was not
defi ned. Id., 9112, 15. Thus, the Everson court had to
determ ne  whet her the seller's alleged m srepresentation
constituted an accident and triggered coverage under the CG
policy.

160 Noting that "this court has often relied on dictionary
definitions for assistance,”" the Everson court |ooked to Black's

Law Dictionary, which defined an "accident"” as "'[a]n unintended

and unforeseen injurious occurrence; sonething that does not
occur in the wusual course of events or that could not be

reasonably anticipated.'" Id., 915 (quoting Black's Law

Dictionary 15 (7th ed. 1999)). The court also cited the Doyle
court's definition of "accident": "'[a]n unexpected, undesirable
event' or 'an unforeseen incident' which is characterized by a
‘lack of intention."" [Id. (quoting Doyle, 219 Ws. 2d at 289).
61 Utimately, the Everson court concluded that the
seller's msrepresentations did not <constitute an accident.
Id., 918. The seller's msrepresentation required a "degree of
volition inconsistent with the termaccident.” 1d., Y19 (citing

Sheets v. Brethren Miut. Ins. Co., 679 A 2d 540, 552-53 (M.

1999) (Karwacki, J., dissenting)) (enphasis added). The seller

may have made a mistake in a real estate condition report when

he initially placed the |ot outside of the 100-year fl oodpl ain.

Id., 115 n.3, 22. However, the seller later acted with volition

when he intentionally gave this information to the buyer. Id.

22 (enphasis added). "[S]tripped to its essentials,” an
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action, not an accident, caused the seller to give msleading

information to the buyer. |Id.
162 Finally, in Estate of Sustache, we reviewed an
occurrence case sonewhat simlar to this mtter. Estate of

Sustache involved a fight at an underage drinking party in which
the insured punched a victim causing the victimto fall to a
curb and sustain severe injuries that ultimately led to death

Estate of Sustache, 311 Ws. 2d 548, ¢5. There was no dispute

that the insured assaulter intended to strike the victim but
there was also no dispute that the insured assaulter did not
intend the blow to be fatal. 1d. The estate and parents of the
victim sued the assaulter and his insurer, American Famly,
which noved for summary judgnent on the grounds that, inter
alia, the damages were not caused by an occurrence under the
policy. Id., 976, 12. Once again, the policy defined an
"occurrence" as an accident, but the policy did not define the
term"accident.” 1d., 19.

163 After reviewing our previous analysis of the term

"occurrence" in Doyle, Anmerican Grl, Everson, and Stuart v.

Wei sflog's Showoom Gallery, Inc., 2008 W 86, 311 Ws. 2d 492

753 N. W 2d 448, we held in Estate of Sustache that the

allegations in the conplaint, supplenented by the deposition of
the insured assaulter, could not "reasonably be construed to
constitute a covered claint under the Anmerican Famly policy.
Id., 151,

164 Considering one  of the Doyle definitions  of
"accident"—=an unintentional occurrence |eading to undesirable
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results"—we concluded that the insured's actions did not
constitute an accident. The insured may not have intended the
unexpected result, but he did intend to throw the punch that
ultimately led to the death of the victim 1d., 9152-53
(quoting Doyle, 219 Ws. 2d at 290). Anmerican Grl's definition

of "accident" also reinforced our conclusion. The neans or
cause of the victinms bodily harm was an intentional punch; the
punch could not be said to occur by chance or arise from an
unknown or renote cause. Id., 953 (citing Am_ Grl, 268
Ws. 2d 16, 137). e al so not ed t hat , like t he
m srepresentation in Everson, the insured assaulter's action
required a degree of volition inconsistent wth the term
“accident." I1d., 954 (citing Everson, 280 Ws. 2d 1, 119).

165 Wth the above cases and their interpretations of an
i nsurance policy's requirenent of an "occurrence" or "accident"”
in mnd, we turn to the facts of this case.

166 At the outset, we nust determine where to focus our
anal ysi s. More specifically, what is the injury-causing event
in this case? 1Is it Cecil's assault on Schinner, or is it the
actions of @Gundrum in hosting the party? In this case, as
opposed to a case against Cecil, Schinner's Second Anended
Compl aint alleges that wongful conduct by Gundrum caused his
bodily injury. Normally, the allegations in a conplaint are the
al l egations an insurer nust defend or indemify, and it is these
all eged facts that determ ne whether there is coverage under the
homeowner' s policy. See Doyle, 219 Ws. 2d at 284-85. Her e
the ~circuit court considered additional evidence, but the
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additional evidence did not underm ne or change the thrust of
the allegations in the conplaint.

167 There is no question that Cecil intended to assault
Schi nner. Schi nner does not contend that Gundrum intended or
approved of Cecil's assault or that he ever wanted to see
Schi nner i njured.

168 However, the allegations in Schinner's Second Anmended
Conpl aint and other evidence make clear that Gundrum took a
nunmber of intentional actions that ultimtely caused Schinner's
bodily injury. Qndrumintended to host the party and, based on
the experience froman earlier party he hosted, he intended that
the "individuals he invited would invite other youths, who would
in turn invite others.”™ @ndrumintended that mnors attend his
party. He "knew and expected that a substantial nunber of
i ndi vidual s" were under the l|egal drinking age and that these
underage attendees would consune al cohol nade available to them
at the party. By making the arrangenents for beer pong
t hroughout the evening, Gundrum actively pronoted heavy drinking
at the party. In violation of Chapter 125 of the Wsconsin
Statutes, Gundrum procured alcohol for Cecil and other mnors.
@undrum knew that Cecil was an underage individual who becane
bel | i gerent when i ntoxicat ed. Nonet hel ess, Gundrum "encour aged,
advised and assisted Cecil in his consunption of alcohol."
@Qundrum s actions in hosting an underage drinking party and in
procuring alcohol for Cecil and others were intentional. See
Doyle, 219 Ws. 2d at 290 (concluding that an "accident" is an

"uni ntenti onal occurrence leading to undesirable results")
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(enphasi s added). Gundrum s actions were entirely volitional

He did not host the underage drinking party by m stake, against

his will, or by chance. See Everson, 280 Ws. 2d 1, f1109.

169 As we stated in American Grl, "A result, though
unexpected, is not an accident; the means or cause nust be
accidental . Am Grl, 268 Ws. 2d 16, 937 (citation omtted).

Here, "the neans or cause" of Schinner's bodily injury was not
acci dent al . The intentional, illegal procuring and serving of
al cohol to Cecil exposed Schinner to harm Gundrum s  many
intentional acts were a substantial factor in causing Schinner's
bodily injury. The events leading up to the bodily injury were
not renote and were not accidental.

170 As a general rule, where an insured acts intentionally
to cause bodily injury to another, insurance coverage for the
infjury will not be available. This case is nore difficult
because bodily injury was not intended and there was no
certainty that it would occur. On the other hand, bodily injury
was hardly unforeseeable. All the conditions for a tragic
injury had been put in place, and they were put in place
intentionally. As the Mchigan Suprenme Court concluded in an
i nsurance coverage case dealing with an occurrence, "when an
insured's intentional actions create a direct risk of harm
there can be no liability coverage for any resulting danmage or
injury, despite the lack of an actual intent to damage or

injure."” Frankenmuth Mut. Ins. Co. v. Masters, 595 N W2d 832,

839 (Mch. 1999) (quoting Auto Cub Gp. Ins. Co. v. Mrzonie

527 Nw2d 760, 771 (Mch. 1994) (Giffin, J., concurring)).
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171 Gven the facts of this case, it is not reasonable to
argue that a fight between intoxicated teenagers was
"unexpected" or “"unforeseen," Doyle, 219 Ws. 2d at 289,
especially when one of the underage drinkers was known to becone
belligerent when he was drunk. Gundrum antici pated that
sonet hing undesirable, like a fight, mght happen at his party:
he stopped drinking when he realized the increasing nunber of
guests attending the party along with the anpunt of alcohol
bei ng consuned created a volatile situation. It is no |leap of
logic to conclude that Gundrum knew that a conbination of
underage partygoers, alcohol, and ganes |ike beer pong would
create a powder Kkeg. To aggravate this already volatile
situation, @Gundrum heard Schinner's pleas to intervene and stop
the relentless taunting he was receiving from Cecil who had a
reputation for belligerence when he was i ntoxicated.

172 Schinner urges us to adopt an approach in determ ning
an occurrence like the approach taken by the M nnesota Suprene

Court in Anerican Famly Insurance Co. v. Wl ser, 628 N W2d 605

(Mnn. 2001). 1In that case, three youths were playing in a high
school gym when one of them Jew son, junped up and hung from
the rim of the basketball hoop. Id. at 607. The other two
pulled on Jewi son's ankles several times until finally he fell
and suffered bodily injury. Id. Jewison sued the other two
yout hs, Walser and Shoenmaker, but Wlser's insurer, Anerican
Fam |y, argued it had no duty to defend or indemify Walser
because there was no occurrence under Wilser's homeowner's
policy. Id. at 608. The definition of occurrence in the
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Anerican Famly policy was identical to the honeowner's policy
in this case—*an accident,” which the policy did not define
Id. at 609.

173 The M nnesota Suprene Court held that "in analyzing
whet her there was an accident for purposes of coverage, |ack of
specific intent to injure wll be determnative, just as it is
in an intentional act exclusion analysis.” [Id. at 612. Thus,
the court concluded that while Wlser acted intentionally—
pulling at Jewison's ankles while he hung from the basketball
hoop—Wal ser did not act with specific intent to injure Jew son,
thereby constituting an occurrence and triggering coverage under
the Anmerican Famly policy. Id. at 613. The court also
concluded that, since the three youths were nerely "goofing
around," that both Jew son and WAl ser had hung on the basket bal
rim before and fallen to the ground without injury, and that
Wal ser's actions were nerely inpulsive actions resulting in
unintentional injury, the intentional acts exclusion did not
apply. [1d. at 614-15.

174 W have two reservations about applying Walser to the
present situation. First, our insurance case |aw does not

require that an insured intend to harm or know with substantia

certainty that harm will occur, in order to determne that the
harm was not an accident. An accident is "an unintentional
occurrence leading to undesirable results.” Doyl e, 219

Ws. 2d at 290. To assess the existence of an accident, a court
will focus on the "means or cause" of harm to determnm ne whether
it was truly accidental, even if the result was unexpected. Am
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Grl, 268 Ws. 2d 16, 137. Here, there was intentional conduct
in throwng the illegal underage drinking party and encouragi ng
Cecil to drink when Gundrum had know edge of Cecil's aggressive
behavi or when i ntoxicated. Intent, wvolition, know edge, and
foreseeability are all present, consistent with our case |aw
Gundrum s conduct was not accidental, so no occurrence triggered
coverage under the honeowner's policy.

175 Second, Gundrumis conduct and Schinner's injury differ
greatly from the conduct and injury in Walser. Wiile the
actions of the three youths in Wil ser were described as "goofing
around" and "inpulsive,” Gundrum was doing nore than "goofing
around. " Gundrum planned a large drinking party, procured
al cohol for mnors, knew of Cecil's belligerence, and encouraged
Cecil's consunption of alcohol. W believe that the facts of
this case—+ntentionally providing alcohol to mnors, resulting
in bodily injury—are closer to the facts in a Mnnesota Court

of Appeals case, Illlinois Farners Insurance Co. v. Duffy, 618

N.w2d 613 (Mnn. C. App. 2000).%

17 The M nnesota Supreme Court's decision in American Family
| nsurance Co. v. Wlser, 628 N.W2d 605 (Mnn. 2001), did not
specifically overrule the Mnnesota court of appeals decision
cited by West Bend in this case, Illinois Farnmers |nsurance Co.
v. Duffy, 618 N W2d 613 (Mnn. C. App. 2000), review denied
(Jan. 26, 2001). In fact, the Wilser decision did not even
mention Duffy. In Duffy, the Mnnesota Court of Appeals held
that the intentional act of providing alcohol to mnors was
wrongful conduct and did not constitute an occurrence under a
homeowner's insurance policy. Duffy, 618 N.W2d at 615.
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976 Schinner also contends that the lack of a |Iliquor
exclusion in the honeowner's policy is inportant in this case
He argues that since other homeowner policies contain |iquor
exclusions, ! and Wst Bend could have put one in its policy,
this court should not rewite the contract to help Wst Bend
avoi d coverage. Schinner also points to the presence of a
liquor exclusion in the CG policy for Qndrum Trucking.'® |If
West Bend anticipated liquor liability coverage under the CG
policy and specifically excluded it, he argues, then surely the
homeowner's policy was expected to cover liquor liability in the
absence of such an exclusion. W are not persuaded.

177 CGL policies typically contain an exclusion for |iquor

liability. See, e.g., 1 Anderson, supra, at 8 5.187; 9A Lee R

It is not surprising that Duffy is still good |aw The
Duffy court and courts in other states have found no accident,
or no occurrence, under a honeowner's policy when an insured
intentionally or knowngly provides alcohol to a mnor and
injury results. See, e.g., Am Mdern Hone Ins. Co. v. Corra
671 S.E 2d 802, 806-07 (W Va. 2008) (holding that there is no
occurrence and a honeowner's policy does not provide coverage
when injury is caused by an insured' s conduct in "know ngly
permtting" a mnor to consune alcohol on the insured s
property); Allstate Ins. Co. v. J.J.M, 657 NW2d 181, 184
(Mch. C. App. 2002) (concluding that the insured "reasonably
shoul d have expected that giving mnors enough alcohol to allow
them to pass out would result in harnf and thus no accident
giving rise to coverage existed).

18 As an exanple of a honmeowner's policy containing a |iquor
exclusion, Schinner cites Anderson v. Anerican Famly Mitua
| nsurance Co., 2002 W App 315, 259 Ws. 2d 413, 655 N. W2d 531

9 The witten summary judgnent decision in this case
m stakenly placed the liquor exclusion in the honeowner's
policy, not the CG. policy.
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Russ, Thomas F. Segalla, Steven Plitt, Daniel Ml donado, &

Joshua D. Rogers, Couch on Insurance 8§ 129:32 (3d ed. 2005).

However, these sane treatises say nothing about the frequency of
[iquor liability exclusions in honmeowner's policies. Al t hough
Schinner cites one Wsconsin case?® to support his assertion that
t hese exclusions are common to honeowner's policies, the absence
of an exclusion does not necessarily nmean the presence of
cover age.

178 As noted above, the first step in a court's analysis
of an insurance contract is to examne whether the policy

provides an initial grant of coverage. See, supra, 137. Hence,

if a given set of facts do not trigger coverage, it 1is not
necessary to look at a policy's exclusions. West Bend could
have inserted a liquor liability exclusion into the policy, but
we would not have reached it wunder the facts of this case
because @undrumis intentional and illegal conduct did not |ead
to coverage.

179 Finally, we note the strong public policy weighing
against finding an occurrence in this situation. As this court

stated in Hedtcke v. Sentry Insurance Co., 109 Ws. 2d 461, 326

N.W2d 727 (1982):

Even where the insurance policy contains no |anguage
expressly stating the principle of fortuitousness,
courts read this principle into the insurance policy
to further specific public policy objectives including
(1) avoiding profit from wongdoing; (2) deterring
crime; (3) avoiding fraud against insurers; and (4)

20 See supra, n.18.

34



No. 2011AP564

mai ntai ning coverage of a scope consistent with the
reasonabl e expectations of the contracting parties on
matters as to which no intention or expectation was
expressed.

Hedtcke, 109 Ws. 2d at 484 (citing Keeton, |Insurance Law

8§ 5.3(a) at 279 (1971)). See also 7 Steven Plitt, Daniel
Mal donado, Joshua D. Rogers, & Jordan R Plitt, Couch on
| nsurance § 101:22 (3d ed. 2006) ("In general, it is against
public policy for an insurance contract to provide coverage for
the intentional or wllful msconduct of an insured.”); 43 Am
Jur. 2d Insurance 8§ 478 (2003) ("Public policy does on occasion
demand that a wongdoer be forbidden to shift the cost of
liability to another through insurance . . . .").

80 Finding an occurrence and coverage under these
ci rcunstances would allow the host to escape responsibility for
his intentional and illegal actions. W would be sending the
wrong nessage about underage drinking parties, inplying that
what ever tragic consequences mght occur, insurance conpanies
will be there to foot the bill. Mor eover, insurance contracts
are construed from the standpoint of what a reasonable person in
the position of the insured would believe the contract to nean

Acuity v. Bagadia, 2008 W 62, 913, 310 Ws. 2d 197, 750

N.W2d 817; Liebovich v. Mnn. Ins. Co., 2008 wW 75, 917, 310

Ws. 2d 751, 751 N W2d 764. W do not believe that a
reasonable insured would expect coverage for bodily injury

resulting fromthe hosting of a large, illegal underage drinking

party.
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181 We <conclude that @undrumis intentional actions in
hosting a large underage drinking party—actions that were
illegal—and providing alcohol to an individual known to becone
belligerent when intoxicated, were a substantial factor in
causing Schinner's bodily injury. These causes were not
accidental. Since there was no occurrence under the homeowner's
policy, there was no initial grant of coverage to Gundrum under
t he policy.

B. The Exclusion for "Arising Qut O" a Non-Insured Location

182 Odinarily, if we find no initial grant of coverage
under an insurance policy, we end our inquiry. See supra, 9Y37.
In this case, however, the court of appeals' interpretation of
the non-insured | ocation exclusion has been published and shoul d
be addressed.

183 The honeowner's policy contained an exclusion for
bodily injury or property damage liability arising out of a
prem ses that is not an "insured |ocation" (or a prem ses used
by the insured "in connection with" an "insured |ocation.")
"Coverages E and F do not apply to the following: . . . "Bodily
injury' or 'property damage' arising out of a prem ses: a. Omed
by an 'insured'; b. Rented to an 'insured'; or c. Rented to
others by an 'insured'; that is not an 'insured |location'."
(Enmphasi s added.)

184 The parties dispute the neaning of the phrase "arising

out of." West Bend argues that this phrase neans, in the
context of a general liability insurance policy, "originating
from growing out of, or flowwng from" Garriguenc v. Love, 67
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Ws. 2d 130, 137, 226 N.W2d 414 (1975). West Bend argues that
the plain |anguage of the exclusion precludes coverage because
Schinner's injuries arose out of the shed and the Gundruns did
not use the shed "in connection with" their insured residence.
Schi nner and the court of appeals disagree wth this

interpretation, relying on Newhouse V. Lai di g, I nc. 145

Ws. 2d 236, 426 N.W2d 88 (Ct. App. 1988).

185 I n Newhouse, an unsupervised child was injured when he
became entangled in a silo wunloader. Id. at 238. The
defendant's honmeowner's policy excluded coverage for bodily
injury "arising out of any premses owned or rented to any
insured which is not an insured location." Id. at 239. The
farmsilo was not an insured location. |1d.

186 The Newhouse court found the non-insured |ocation
exclusion did not apply, and the honeowner's policy provided

coverage to the farm owner. ld. at 239-40. Newhouse relied on

a Mssouri decision, Lititz Mitual Insurance Co. Vv. Branch.

Lititz involved a simlar "arising out of" exclusion, but the
court held that the bodily injury in that case did not occur as
a result of "a condition" of the non-insured |ocation. Lititz

Mut. Ins. Co. v. Branch, 561 S . W2d 371, 374 (M. Ct. App.

1977) . Newhouse adopted this approach: "The dispositive issue
therefore is whether there is some correlation between the
negligence giving rise to liability and a condition of the
prem ses."” Newhouse, 145 Ws. 2d at 240 (enphasis added).

187 Newhouse did not <cite the Garriguenc case, which

di scussed the sane "arising out of" [|anguage. The Garri guenc
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court said: "The words 'arising out of' in liability insurance
policies are very broad, general, and conprehensive;, and are
ordinarily understood to nean originating from grow ng out of,
or flowng from All that 1is necessary 1is sonme causa
relationship between the injury and the event [here, "property"]

not covered." Garriguenc, 67 Ws. 2d at 137 (footnote omtted).

188 The Newhouse court provided a nuch narrower reading of

the "arising out of" exclusion than the Garriguenc court. I n

effect, it attenpted to overrule the Garriguenc decision. e

think a better reading of the exclusion is not to exclude all
liability coverage for events not on an insured prem ses but
rather to exclude liability coverage when there is a "causal
rel ati onshi p" between the prem ses that are not insured and the
insured's action or non-action giving rise to liability. .

St. Paul Fire & Marine Ins. Co. v. INA 501 F. Supp. 136, 138

(WD. Va. 1980) (stating that "arising out of" are words of much
broader significance than "caused by" and are usually understood
to mean "incident to or having connection wth").

189 In this case, the homeowner's policy |anguage is clear
on its face. The policy excludes coverage for injuries arising
out of a non-insured prem ses, not from a condition of a non-
i nsured prem ses. Schinner's bodily injury clearly arose out
of, or originated, or flowed from the shed where the illega
party took place on the prem ses of Gundrum Trucking, a non-
i nsured | ocation.

90 In this case, a causal relationship between the shed
and Schinner's injury is present. A portion of the shed was set
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up for a social gathering, especially an wunderage drinking
party: chairs, tables, couch, a refrigerator, a CD player, and a

Pi ng- Pong table for beer pong. The shed had no w ndows, thereby

concealing the illegal activities inside. As counsel for West
Bend aptly observed at oral argunment for summary judgnent, "It
was an illegal party. . . . [T]hat's not the kind of thing one

could have rented out the Knights of Colunbus Hall to do. O to
have done out in your front yard at your residence. This had a
causal nexus to the prem ses.™
C. Wether the Shed was a Prem ses Used in Connection Wth
an Insured Location

191 Finally, Schinner advances the argunent that the shed
was in fact an insured l|ocation because it was wused "in
connection wth" the Gundrums insured residence. Schi nner
points to the storage of the @ndruns' insured persona
property, Ilike snowmbiles, to turn the shed into an insured
| ocation.? Such an assertion defies common sense. | f business
owners were allowed to store insured personal property on their
busi ness prem ses and obtain insurance coverage for the prem ses
t hrough a honmeowner's policy, there would be nmuch |ess reason to
obtai n business insurance. Such a result would be absurd.

AQguin v. Alstate Ins. Co., 71 Ws. 2d 160, 165, 237 N. W2d 694

(1976) ("[l]nsurance policies should be given a reasonable

L The shed was wused to store personal property for
Gundrum s extended famly. If Schinner's argunent were valid,
the shed would be wused "in connection with" nore than one
residence. Tortfeasors from several residences would be able to
cl ai m cover age.
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interpretation and not one which leads to an absurd result.");

Wlson Miut. Ins. Co. v. Risler, 2011 W App 70, 1912, 333

Ws. 2d 175, 798 N W2d 898 ("W reject interpretations of
i nsurance policies that lead to absurd results.").
V. CONCLUSI ON

192 Gundrums actions in setting up an isolated shed for a
drinking party, procuring alcohol and expecting others to bring
al cohol, inviting many underage guests to the party, and
encour agi ng the underage guests to drink—especially an underage
guest known to beconme belligerent when intoxicated—were
intentional actions that violated the |aw Gundrum s many
intentional wongful acts were a substantial factor in causing
Schinner's bodily injury. Viewed from the standpoint of a
reasonable insured, @ndrums intentional actions created a
direct risk of harmresulting in bodily injury, notw thstanding
his lack of intent that a specific injury occur. Thus,
Schinner's bodily injury was not caused by an "occurrence"
wi thin the neaning of the policy, and West Bend is not obligated
to provide insurance coverage for Gundrum

193 Even assuming there was an occurrence under the West
Bend honmeowner's policy, coverage is excluded because the injury
arose out of the use of an isolated shed for an wunderage
drinking party on uninsured prem ses. The fact that the
Gundruns kept sone personal property insured under the policy at
the shed did not neke the shed a prem ses used in connection

with the insured's residence, as those terns are defined in the
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policy. Thus, the business shed was not an insured |ocation

triggering coverage under the honeowner's policy.

By the Court.—Fhe decision of the court of appeals is

rever sed
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194 N PATRICK CROCKS, J. (concurring). | agree wth
the result reached by the majority that the homeowner's policy
does not provide coverage for Schinner's injuries under these
facts. | wite separately because ny approach differs from both
the majority opinion and that of the dissent.

195 | agree with the dissent that under the insurance

policy at issue and our case law, including Doyle v. Engelke,

219 Ws. 2d 277, 580 N.W2d 245 (1998), and Estate of Sustache

v. Anerican Famly Mitual |nsurance Co., 2008 W 87, 311 Ws. 2d

548, 751 N.W2d 845, Cecil's assault on Schinner constitutes an
occurrence, and | join the analysis of the dissent on that
i ssue.

196 However, | agree with the nmgjority that the non-
insured l|ocation exclusion applies because Schinner's injuries
arose out of, originated, or flowed froma non-insured |ocation,
consistent with this court's interpretation of "arising out of"

in Garriguenc v. Love, 67 Ws. 2d 130, 226 N.W2d 414 (1975),

and | join the analysis of the majority on that issue.

197 Accordingly, | respectfully concur.
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198 ANN WALSH BRADLEY, J. (di ssenting). | agree wth
the majority when it holds that the determnation of what
constitutes an "occurrence" under the insurance policy is to be
anal yzed from the standpoint of the insured, not the injured
party. Majority op., f52. | part ways with the nmmjority,
however, when it fails to apply that hol di ng.

199 Like the unaninous court of appeals, | conclude that
the "occurrence"” here is the event of an assault. The insurance
policy defines an "occurrence" as an "accident."

1100 Applying the proper analysis, the question then
beconmes whether the assault of Schinner by the assailant was an

"accident" from the standpoint of Gundrum the insured? As even

the majority acknow edges, there is nothing in the record that
suggests that Gundrum intended the assault or any subsequent
injury to Schinner. See id., 167. Accordingly, when viewed
from the standpoint of the insured, the assault was unintended
and was an "accident,"” constituting an "occurrence" under the
policy.

101 Instead of identifying the assault as an "occurrence,"”
the mjority's analysis sinply ignores it. Rat her than
anal yzing an "occurrence" from the standpoint of the insured, it
develops a different test, conflating a discussion of negligence
principles with the analysis required to interpret an undefi ned
word in an insurance policy. Utimtely, its analysis
under m nes t he wel | - establ i shed under st andi ng t hat an
intentional act by an insured is within the definition of an

"occurrence" if the injury is unexpected and uni nt ended.
1
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102 In contrast to the mpjority, | <conclude that the
assault is an "occurrence" for the purposes of coverage and |
further conclude that the non-insured |ocation exclusion does
not apply under these circunstances. As a result, the relevant
i nsurance policy provides coverage for damages arising from
Schinner's injuries. Accordingly, | respectfully dissent.

I
1103 The Second Anmended Conplaint filed in this case

identifies the assault as the occurrence. It alleges that
Schinner was "kicked . . . in the head [by the assailant],
causing permanent paralysis."” The <clainms alleged against

@undrum sound i n negligent supervision, negligence in failing to

protect Schinner, and negligence as a matter of |aw?

! Specifically, Schinner alleged a violation of Ws. Stat
§ 125.035, which is comonly known as the "dram shop" |aw. It
provides, in relevant part:

(2) A person is imune from civil liability arising
out of the act of procuring alcohol beverages for or
selling, dispensing or giving away alcohol beverages
t o anot her person.

(4)(a) In this subsection, "provider"™ nmeans a person

including a |licensee or permttee, who procures
al cohol beverages for or sells, dispenses or gives
away al cohol beverages to an underage person in
violation of s. 125.07(1)(a).

(b) Subsection (2) does not apply if the provider knew
or should have known that the underage person was
under the legal drinking age and if the alcohol
beverages provided to the wunderage person were a
substantial factor in causing injury to a 3rd party.
In determ ning whether a provider knew or should have
known that the underage person was under the |egal
drinking age, all relevant circunstances surrounding
2
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1104 Recogni zing that identifying the event that should be
considered the "occurrence” is critical to the coverage
anal ysi s, the nmpjority jettisons the allegation of an
"occurrence" stated in the Second Anended Conplaint and asks
what is "the injury-causing event in this case?" Mjjority op.,
166. It answers the question by pointing to a course of conduct
by Gundrum that allegedly was a cause of Schinner's bodily
injury and accordingly shifts its focus to Gundrum s acts as the
apparent "occurrence” w thout further discussion of the assault.
Id.

1105 The renmi nder of the majority's analysis is fixed upon
devel opi ng a new objective test that exam nes renote theories of

| egal causation and events that occurred up the chain of

causation. It states that "Gundrum took a nunber of intentiona
actions that ultimately caused Schinner's bodily injury.” Id.
168. Utimately, it concludes that "Gundrum s many intentiona

acts were a substantial factor in causing Schinner's bodily

injury." 1d., 9169.

the procuring, selling, dispensing or giving away of
t he al cohol beverages may be considered .

3
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1106 Gundrumis alleged negligent acts are repeatedly
characterized as "intentional" and "illegal."? See id., 91169
70, 81. The mpjority takes Gundrum to task for failing to
foresee Schinner being injured in an assault, stating that
Schinner's "bodily injury was hardly unforeseeable.” 1d., 970
Because his acts were both "intentional"™ and "illegal" and

because he should have foreseen a risk of harm the mgjority

concl udes that there was no "accident," and thus no
"occurrence." 1d., 181.
|1
1107 At the outset, | observe that if the mpjority actually

applied a "fromthe standpoint of the insured"” test, it would be
conpelled to <conclude that there is an initial grant of
cover age. Quided by public policy, however, it instead
concludes that there should be no insurance coverage for hosting

an illegal underage drinking party.

2In order to determine whether the relevant honeowner's
policy sets forth an initial grant of coverage for the clains
presented, the coverage nust be conpared to the allegations
advanced in the Second Anended Conpl aint. This is the first
step of a coverage determ nation—the court nust exam ne the
facts of the insured's claimto determne whether the policy's

insuring agreenent nmakes an initial grant of coverage. Est at e
of Sustache v. Am Famly Mit. Ins. Co., 2008 W 87, {22, 311
Ws. 2d 548, 751 N W2d 845. If the facts do not fall wthin
the initial grant of coverage, the analysis ends there. |d.

The Second Anended Conplaint does not once use the word
"intentional ,” whether in reference to Gundrum or in reference
to the third-party assailant. It |ikewi se makes no allegation
that Gundrumin fact foresaw that a fight would occur, or that a
fight was substantially certain to occur as a result of his
acts.

4
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108 In its quest to avoid "sending the wong nessage"
about underage drinking parties, the mpjority |ooks at the wong
policy. Majority op., 980. Instead of [|ooking at public
policy, it should be |ooking at the policy of insurance.

1109 This honmeowner's policy has a broad grant of coverage.
To narrow that coverage, the insurer in this case had avail able
to it several standard exclusions that are rel evant here:

« An underage drinking exclusion;?
« An illegal acts exclusion;?*
« An intentional acts exclusion.?®

1110 Despite the availability of those exclusions, the
insurer chose not to include them in the Gundrums' honeowner's
i nsurance policy or assert them as a defense to coverage. As a
result of those deficits, the mpjority is forced to |ook
el sewhere for support of its public policy determnation. It is

not the court's role in this case to send a policy nessage,

3 A standard underage drinking exclusion would provide that

“"[wWe will not cover bodily injury . . . arising out of the
insured's knowingly permtting or failing to take action to
prevent the illegal consunption of alcoholic beverages by an
underage person.” 1 Susan J. Mller, Mller's Standard
| nsurance Policies Annotated 238.3 (Form HOEX) (6th ed. 2012).

“ A standard illegal acts exclusion would negate coverage
for "bodily injury . . . caused by violation of a penal |aw or
ordi nance conmtted by or wth know edge or consent of the
i nsured.” 1 Susan J. Mller, Mller's Standard |nsurance

Policies Annotated 238.3 (Form HOEX) (6th ed. 2012).

® The intentional acts excl usi on in the Gundruns'
homeowner's policy, which was not asserted as a coverage defense
here, precludes coverage for bodily injury "which is expected or
i ntended” by an insured even if the resulting bodily injury is
"of a different kind, quality or degree than initially expected
or intended . "
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right or wong, about underage drinking parties or to determ ne
whet her Gundrum should "escape responsibility” under these
facts. Majority op., 780. It is this court's role to interpret

the insurance policy—the witten contract entered into by the

parties.

2111 1 turn next to discuss the primary flaws in the
maj ority's opinion. Its analysis: (a) ignores the need to
anal yze the assault as an "occurrence,” (b) develops a new

objective test that conflates principles of negligence with the
analysis required to interpret an undefined word in an insurance
policy, and (c) undermnes the well-established prem se that
intentional acts constitute an "occurrence" if the injury is
unexpected or uni ntended.
A

112 The majority's public policy focus leads it to ignore
the assault as an "occurrence.” Contrary to what the majority
inplies when it sets up a question setting forth two potenti al
occurrences, whether an "occurrence" exists wunder a set of

alleged facts is not an either-or proposition requiring the
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court to choose between Gundrums acts and the assault.® An
"occurrence" in this case is easily identified. As the court of
appeal s wunaninously recognized, the assault itself is the
correct focus of the "occurrence" when viewed from the

standpoi nt of Gundrum Schinner v. Gundrum 2012 W App 31,

122, 340 Ws. 2d 195, 811 N.W2d 431.
113 Qur prior precedent recognizes that an intentional
assault by a third party can constitute an "occurrence." In

Estate of Sustache v. Am Famly Mit. Ins. Co., 2008 W 87, 311

Ws. 2d 548, 751 N W2d 845, this court was called upon to
determ ne whether an intentional assault by an insured was an
"occurrence,"” defined as an "accident." Al t hough the court

determned that the assault was not an "occurrence," Estate of

® Courts are to exanmi ne the factual circunstances alleged in
the conplaint to determ ne whether an "occurrence" exists. See,
e.g., Doyle v. Engel ke, 219 Ws. 2d 277, 284-285, 580 N W2d 245
(1998) ("An insurer has a duty to defend a suit where the
conplaint alleges facts which, if proven at trial, would give
rise to the insurer's liability wunder the ternms of the
policy."); Smth v. Katz, 226 Ws. 2d 798, 807, 595 N W2d 345
(1999) ("The insurer's duty arises when the allegations in the
conplaint coincide with the coverage provided by the policy.");
United Co-op v. Frontier FS Co-op., 2007 W App 197, 915, 304
Ws. 2d 750, 738 N.W2d 578 (courts are to | ook to whether "sone
al l eged event"” was an "occurrence"); dendenning's Linestone &
Ready-M x Co., Inc. v. Reiner (dendenning' s), 2006 W App 161,
137, 295 Ws. 2d 556, 721 N.W2d 704 ("we are to look at the
factual circunstances of the claimto decide whether there is an
‘occurrence' wunder the policy . . . ."); 1325 North Van Buren,
LLC v. T-3 G oup, Ltd., 2006 W 94, 958, 293 Ws. 2d 410, 716
N.W2d 822 ("W have repeatedly rejected the argunent that
i nsurance coverage i s dependent upon the theory of liability.").
The allegations are to be liberally construed in favor of
coverage. dendenning's, 295 Ws. 2d 556, {41.

7



No. 2011AP564. awb

Sustache is distinguishable because the insured in that case was
the assailant and intentionally caused the damage. 1d., {31.
1114 Further context is found in the analysis of this court

in Stuart v. Wisflog's Showoom Gallery, Inc., 2008 W 86, 311

Ws. 2d 492, 753 N W2d 448. The Stuart court observed that
courts must "focus on the incident or injury that gives rise to
the claim not the plaintiff's theory of liability." 1d., 9136
(quoting Berg v. Schultz, 190 Ws. 2d 170, 177, 526 N.W2d 781

(Ct. App. 1994)).7 In this case, the assault is an incident that
gave rise to the clains at issue.

115 The above cases counsel t hat when viewed from

@Qundrum s standpoint, the "occurrence" is the assault on
Schi nner. Couch on Insurance further supports that the assault
in this case is an "occurrence" under the policy. It explains

that when the insured is not an assailant in a claiminvolving
an assault, the assault can constitute an "occurrence" when

vi ewed fromthe standpoint of the insured:

If the insured is also the assailant, the result is
that there is no coverage for the assault. :
However, where the insured is not the assailant but is
instead liable based upon vicarious liability,
negl i gent super vi si on, or some other negl i gence

" Most recently, the court of appeals in Henshue Const.,
Inc. v. Terra Engineering & Const. Corp., slip op., no.
2012AP1038 (Ct. App. May 9, 2013) anal yzed whether flood damage
caused by the insured "deliberately" cutting into a storm sewer
pi pe wi thout providing nmeans for storm water diversion was an
"occurrence." The Henshue Const., Inc. court cautioned that
"the correct 'occurrence' question is whether the event that
caused the damage, that is, the flooding event resulting from
[the insured's] failure to divert storm water, was an accident."
Id., 9160-61. Thus, the flooding event was an "occurrence."
ld., 62.
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theory, the assault may constitute an accident or
occurrence, at Jleast from the standpoint of the
i nsur ed.

Lee R Russ & Thomas F. Segalla, Couch on Insurance 8§ 127:21 (3d

ed. 2012).

1116 The majority fails to explain why the assault is not
an "occurrence" when viewed from the standpoint of the insured.
Instead of analyzing the assault as the "occurrence,” it is
sinply ignored.

B

1117 Furthernore, the mjority develops a test that
conflates a discussion of negligence principles wth the
analysis required to interpret the undefined word, "accident,"
in an insurance policy. In devel oping that test, it introduces
concepts that are superficially conpelling, but which really do
not, or should not, drive its analysis.

1118 The mmjority appears to analyze this case with an
objective test in mnd, |ooking at whether the resulting injury
or danage was reasonably foreseeable to a reasonable person.
That analysis is irrelevant. As the nmajority recognized at the
outset, the question to ask is: "Did this insured expect or
intend the injury or property damage?"

1119 When applying the wong test, the nmjority takes
@Qundrum to task for failing to foresee a fight. It appears to
conclude that a failure to anticipate or foresee a foreseeable
risk of harm is not an "accident." Majority op., 971. Yet ,

injury or danmage that should have been anticipated or foreseen
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but was not is the very essence of negligence.® Such a test
conflates negligence principles wth the concept of what
constitutes an "accident” when interpreting this insurance
policy.

1120 Negligence is defined as when "the person, wthout
intending to do harm does sonething . . . that a reasonable
person would recognize as creating an unreasonable risk of
injury or danmage to a person or property.” Ws. JI-Cvil 1005
(2013). In concluding that failure to anticipate or foresee

harm here is not an "accident,” the majority is really declaring

that because negligent behavior is non-accidental, it is not
covered by insurance liability policies. That nekes no sense
because the very reason people buy liability insurance is to

cover themfor their negligent acts.

121 In contrast, when interpreting the undefined word
"accident™ in a liability insurance policy, we often look to
precedent for guidance. This court has set forth a definition

of the term "accident": [a]l n unexpected, undesirable event' or
"an unforeseen incident' which is characterized by a 'lack of

intention."" Doyle v. Engel ke, 219 Ws. 2d 277, 289, 580 N W2d

245 (1998). The definition of an "accident”™ by its nature

8 CGrillo v. Cty of MIlwaukee, 34 Ws. 2d 705, 711, 150
N.W2d 460 (1967) (there is no necessity in establishing
negl i gence that the actual harm was foreseen); see al so Behrendt

v. @Qulf Underwiters Ins. Co., 2009 W 71, 9129-31, 318 Ws. 2d
622, 768 N W2d 568 (discussing foreseeability); Rockweit V.

Senecal , 197 Ws. 2d 409, 423, 541 Nw2d 742 (1995
("Negligence is to be determ ned by ascertaining whether the
defendant's exercise of care foreseeably created an unreasonabl e
risk of harmto others.").

10
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enconpasses foreseeable events that were not in fact foreseen by
t he insured.

1122 The Doyle court recognized that nobst negligence is

accidental for the purposes of interpreting an insurance policy,

stating that Iliability policies are "designed to protect an
insured against liability for negligent acts resulting in danage
to third-parties.” ld. at 290 (citations omtted). In short,

our prior precedent recognizes that we buy insurance to cover us
when we are negligent.

1123 The mpjority's focus on the fact that Gundrum shoul d
have anticipated or foreseen that "sonething undesirable” m ght
occur is inconsistent with the definition of an "accident" set
forth in Doyle.?® Majority op., Y71 (enphasis in original). An
"accident" is an unforeseen event that causes injury or damage—
not an unforeseeable risk of harmthat causes injury or danage.

1124 To the extent the mmjority opinion can be read to
state that a risk of harm that should have been anticipated or
foreseen is not an "accident" even when the risk in fact is
unanti ci pated and unforeseen, it has rendered liability coverage
illusory in many circunstances. Defining the word "accident" so
narromly "so greatly restricts the insurer's liability as to

render the policy valueless or even neaningless, and denies

® The definition of an "accident" set forth in Doyle
i kewi se focuses on a failure to foresee a specific harnfu
event rather than a failure to foresee general risk of harm It
requires an "unexpected . . . event" or "unforeseen incident,"
not an unexpected or unforeseen risk of an injurious event or
i nci dent. Doyle v. Engel ke, 219 Ws. 2d 277, 289, 580 N Ww2d
245 (1998).

11
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coverage for what is the predicate of any likely liability
agai nst the insured.” J. P. Ludington, Liability Insurance:
"Accident” or "Accidental” as Including Loss Resulting From

Ordinary Negligence of Insured or his Agent, 7 A L.R 3d 1262,
§ 2 (1966).

C

125 Utimately, the majority's analysis undermnes the
wel | -established understanding that an intentional act by an
insured is within the definition of an "occurrence" iif the
injury or damage is unexpected and unintended. Mul tiple
treati ses discussing general principles of insurance |aw explain
that an "occurrence" exists if the injury or danage 1is
unexpect ed and uni nt ended.

1126 One treatise provides that the "vast majority of
deci si ons"” have held that "intentional conduct can constitute an
accident if the insured did not intend or expect to cause

injury.” Allan D. Wndt, Insurance Clains & Disputes:

Representati on of |Insurance Conpanies & Insureds, 8 11:3 (2013).

It sets forth the straightforward rule enbraced by the "vast

maj ority of decisions" as follows:

The correct analysis is as follows. An "occurrence"
is defined in a typical general liability policy as an
"accident." The word "accident" nust be given its
ordinary, dictionary definition, and the ordinary,
dictionary definition of "accident”™ is a happening
that occurs unintentionally. Accordingly, damage that
the insured intended—ncluding . . . damage that is
i nherent or substantially certain to result—i+s not
cover ed. Damage that the insured did not intend is
covered . . . . In fact . . . damage that the insured
did not intend is covered regardless of whether the
insured's act was volitional. A standard insuring
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agr eenent requires only t hat t he property
damage/ bodi | y injury have been caused by an
occurrence/ acci dent. It IS enough i f t he

damage/injury "occurs wunintentionally” by reason of
sonet hing that the insured has done.

Id. In an adnmonition that should give the majority pause, it
further states that courts should "[k]leep in mnd" that "under
standard policy |anguage, the "occurrence” is not limted to
actions taken by the insured, but includes any event that causes
i njury/damage during the policy period." |I|d.

1127 Another treatise observes that courts ordinarily
exam ne "whether the insured intends or expects the results of
its conduct, not necessarily whether the insured intends or

expects the conduct itself, to determne whether there is an

‘occurrence' ot 1 New Appleman Law of Liability

| nsurance, 8 1.09[1] (2d ed. 2012). Yet another states that "in
order for a claimto be actionable under a liability policy, the
insured's negligence nust result in an 'accident' . . . [t]he
word 'accident' inplies a msfortune with concomtant damage to
a victim and not the negligence which eventually results in
that msfortune.™ Lee R Russ & Thomas F. Segalla, Couch on
| nsurance 8 126:26 (3d ed. 2012). Many jurisdictions have
accordingly focused on whether the injury or danages were
unexpected and unintended. See J.P. Luddington, Liability

| nsur ance: "Acci dent" or "Acci dental " as Including Loss

Resulting From Ordinary Negligence of Insured or his Agent, 7

A L.R 3d 1262 (1966).
128 This court has long adhered to the principle that

insurance policies are to be interpreted as understood by a

13
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reasonable person in the position of the insured. Frost .
Wi t beck, 2002 W 129, 120, 257 Ws. 2d 80, 654 N w2d 225. A
reasonabl e person in the position of the insured understands the
word "accident” to enconpass unexpected and unintended injuries
or danmages. See Doyle, 219 Ws. 2d 277, 289 (ascribing the
"conmon, everyday nmeaning" to the word "accident").

1129 The majority's analysis not only appears to
requi re unexpected and unintended injury or danmage, but also
t hat the acts of the insured non-assail ant must be
uni ntenti onal . Majority op., 968. Such a requirenent appears
to elimnate coverage anytine an insured acts with intention,
regardl ess of whether the injury or damage is unexpected and

uni nt ended. *°

1 The majority's citation to Frankenmuth Mit. Ins. Co. V.
Masters (Masters), 595 N W2d 832 (Mch. 1999) affords it no
assistance for two reasons. First, the facts of that arson case
are different fromthose in this case. In Masters, the insured
and his son intentionally set fire to their own clothing store
so as to destroy inventory and collect the insurance proceeds.
Id. at 835. Here, Gundrum is not a participant in anything
simlar to an insurance scam The mgjority errs in making such
a conpari son.

14
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130 In determning that there is no coverage under the
i nsurance policy, the majority fails to apply its holding that
the determnation of what constitutes an "occurrence" is to be
anal yzed from the standpoint of the insured. Instead it sinply
ignores the assault as an "occurrence,” develops an objective
test that conflates a discussion of negligence principles wth
the analysis required to interpret an undefined word in an
i nsurance policy, and under m nes t he wel | - establ i shed
understanding that an intentional act by an insured is wthin
the definition of an "occurrence"” if the injury or damage is
unexpected and unintended. By failing to apply its holding, the
majority is |led astray.

Second, the mmjority does not capture the Masters court's

conpl ete anal ysi s. It reasoned that "[o]f course, 'an insured
need not act unintentionally' in order for the act to constitute
an 'accident' and therefore an 'occurrence.'" Id. at 838-39

To illustrate its analytical framework, it gave an exanple of a
fire that was started by a faulty electric cord on a coffeenaker
owned by the insured. Id. at 839 (quotation omtted). | t

stated that "there is no doubt that [the insured] purposely
pl ugged in the coffeemaker and turned on the switch,” and acted

"intentionally." Id. (quotation omtted.) Nevertheless, "[t]he
fire remins an accident and the act constitutes an
occurrence . . . because at the time of the insured s purposeful

act he had no intent to cause harm The act of plugging in the
coffeepot is not a sufficiently direct cause of the harm and
the fire in this exanple is an accident."” Id. (quotation
omtted.)

Thus, Masters not only does not help the mjority, it
underm nes the anal ysis. Masters counsels in favor of finding
an "occurrence" in this case. Gundrum is not |ike the insured
that intentionally set a fire hoping to cause danage and thereby
col l ect insurance proceeds. Instead he is like the insured who
plugged in a faulty coffeepot—he had no intent to cause harm
and the assault is an accident fromhis standpoint. |d.
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1131 Even though the nmmjority's coverage analysis should
end with its determnation that there is no coverage, it
neverthel ess proceeds to analyze whether coverage should be
deni ed because of an exclusion for bodily injury or property
damage liability "arising out of a premses” that is not an
insured | ocation. Majority op., 1182, 83. The majority
concludes for the second tine that there is no coverage.

132 In contrast to the nmjority, | apply the tried and
true principles of coverage examnation and conclude that
coverage is not excluded by the non-insured |ocation exclusion
| look first to determine whether there is a grant of coverage.

Estate of Sustache, 311 Ws. 2d 548, f22. If there is a grant

of coverage under the facts alleged, | nust determ ne whether an
excl usion appli es. Id., 123. If an exclusion applies, | then
must determ ne whether an exception to the exclusion reinstates
coverage. See id.

1133 The Gundrunms' honeowner's policy provides coverage for
"bodily injury" or "property damge" that is "caused by an
‘occurrence. " It provides a basic grant of coverage in which
the insurer agreed to pay all sums that Gundrum is legally
obligated to pay as danages because of bodily injury or property

damage caused by an "occurrence":

If a claimis made or a suit is brought against an
"insured" for damages because of "bodily injury" or
"property damage" caused by an "occurrence" to which
this coverage applies .

1134 An "occurrence" is defined as "an accident, including
continuous or repeated exposure to substantially the sane

general harnful conditions,” but the word "accident”" is not
16
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defined in the policy. This basic grant of coverage is
substantially simlar to countless standardized "occurrence"-
based liability insurance policies that are purchased by

i ndi vidual s and businesses throughout the state. See 1 New

Appl eman Law of Liability Insurance, 8 1.07[2] (2d ed. 2012).

135 In order to fall wthin the grant of coverage, the
Second Anmended Conplaint nust allege facts showing that
Schinner's bodily injury was caused by an "occurrence,” which is
defined as an "accident." For the reasons discussed above, |
conclude that the assault was an "occurrence" when viewed from
Gundrum s st andpoi nt. Because the assault was an "occurrence,”
the allegations in the Second Amended Conplaint fall within the
policy's grant of coverage.

1136 Having determ ned that the assault is an "occurrence,"”
the next step is to determine whether an exclusion applies.

Estate of Sustache, 311 Ws. 2d 548, ¢{23. The only excl usion

argued to apply in this case is a non-insured |ocation
exclusion, which excludes bodily injury "arising out of a
premi ses" that is not an "insured location."!! An "insured
| ocation” is defined in part as "[t]he residence prem ses,"” the
"part of other prem ses, other structures and grounds used by
you as a residence,” and any prem ses used by the insured "in
connection” with the prem ses described in the policy.

1137 The court of appeals in Newhouse v. Ladig, Inc., 145

Ws. 2d 236, 426 N.W2d 88 (Ct. App. 1988) addressed the sane

1 There is no liquor liability exclusion in the Gundruns'
policy. Li kewi se, no one argues that an exclusion precluding
coverage for intentional acts applies.

17
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i ssue before this court today—what is the neaning of the phrase
"arising out of a . . . premses.” Its analysis is instructive
in evaluating whether the non-insured |ocation exclusion applies
in this case.

1138 Under the interpretation adopted in Newhouse, the non-
insured | ocation exclusion applies to bodily injuries "rel ated
to conditions of the prem ses on which an accident or occurrence
t akes place.” Id. at 239. It does not, however, apply to
"insureds' tortious acts occurring on uninsured |ands." Id.
The wultimate test for whether there was bodily injury or
property danmage "arising out of a . . . premses" is "whether
there is sonme correlation between the negligence giving rise to
liability and a condition of the premises."'? 1d. at 240.

1139 Thus, under Newhouse, the facts alleged nust indicate
that there was sone correlation between Gundrum's negligence
giving rise to liability and a condition of the prem ses on
whi ch the assault occurred. Here, however, no condition of the
shed itself or the surrounding premses is alleged to correlate
with Gundrunmis alleged negligence. The only arguable
correlation between Gundrum s all eged negligence and the shed is

that Gundrunmis alleged negligence occurred at an underage

21n interpreting a non-insured location exclusion, the
Newhouse court relied upon Wsconsin's "policy of strictly
interpreting exclusionary clauses.™ 145 Ws. 2d at 242. It
observed that "if the [insurance] conpany had intended to
geographically Iimt coverage for tortious personal conduct, 'it
could sinply have provided that the exclusion ran to an acci dent
‘occurring on' other owned premises.'" 1d. (quotation omtted).

18
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drinking party hosted by Gundrum on the pren ses where the shed
was | ocat ed.

1140 Such a tenuous connection to the premses is not
enough to fall within the non-insured |ocation exclusion. The
Newhouse court soundly rejected the argunent that tortious acts

occurring on a non-insured prem ses are excluded from coverage:

It makes no difference whether the insured owns the
prem ses on which his tortious act takes place. Under
the policy's terns, there is floating coverage for the
insured's tortious personal acts wherever he m ght be.
The dispositive issue is therefore whether there is
sonme correl ation between the negligence giving rise to
liability and a condition of the prem ses.

|d. at 240. Like Newhouse, it nmakes no difference here that the
all eged tortious acts nerely occurred on a non-insured prem ses.
The exclusion is therefore inapplicable and no analysis of any

exceptions to the exclusion is required. Estate of Sustache,

311 Ws. 2d 548, f23.

1141 Because facts alleged in the Second Amended Conpl ai nt
fall within the policy's grant of coverage and because coverage
is not excluded by the non-insured |I|ocation exclusion, |
conclude that the honeowner's policy provides coverage in this
case. Accordingly, | respectfully dissent.

142 | am authorized to state that CH EF JUSTI CE SH RLEY S.
ABRAHAMSON joins this dissent. | am also authorized to state

that JUSTICE N. PATRICK CROCKS joins Part Il of this dissent.
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