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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Reversed.   

 

¶1 ANNETTE KI NGSLAND ZI EGLER,  J.    Thi s i s a r evi ew of  a 

publ i shed deci s i on of  t he cour t  of  appeal s,  Hi r schhor n v.  Aut o-

Owner s I nsur ance Co. ,  2010 WI  App 154,  330 Wi s.  2d 232,  792 

N. W. 2d 639,  t hat  r ever sed a j udgment  ent er ed by t he Onei da 

Count y Ci r cui t  Cour t 1 di smi ssi ng Joel  and Evel yn F.  Hi r schhor n' s 

( col l ect i vel y,  t he Hi r schhor ns)  compl ai nt  agai nst  t hei r  

homeowner s i nsur er ,  Aut o- Owner s I nsur ance Company ( Aut o- Owner s) .   

The Hi r schhor ns f i l ed sui t  agai nst  Aut o- Owner s f or  br each of  

cont r act  and bad f ai t h,  c l ai mi ng t hat  Aut o- Owner s was l i abl e f or  

                                                 
1 The Honor abl e Mar k A.  Manger son pr esi ded.  
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t he t ot al  l oss of  t hei r  vacat i on home.   The Hi r schhor ns al l eged 

t hat  t hei r  vacat i on home became uni nhabi t abl e and unsal eabl e as 

a r esul t  of  t he accumul at i on of  bat  guano2 bet ween t he home' s 

s i di ng and wal l s.  

¶2 Aut o- Owner s moved f or  summar y j udgment ,  whi ch t he 

ci r cui t  cour t  i ni t i al l y  deni ed.   Upon r econsi der at i on,  however ,  

t he c i r cui t  cour t  agr eed wi t h Aut o- Owner s t hat  i t s i nsur ance 

pol i cy ' s pol l ut i on excl usi on cl ause excl uded cover age f or  t he 

Hi r schhor ns'  l oss.   The cour t  of  appeal s r ever sed,  concl udi ng 

t hat  t he pol l ut i on excl usi on cl ause i s ambi guous and t her ef or e 

must  be const r ued i n f avor  of  cover age.  

¶3 We gr ant ed Aut o- Owner s'  pet i t i on f or  r evi ew and now 

r ever se t he deci s i on of  t he cour t  of  appeal s.  

¶4 We concl ude t hat  t he pol l ut i on excl usi on cl ause i n 

Aut o- Owner s'  i nsur ance pol i cy excl udes cover age f or  t he l oss of  

t he Hi r schhor ns'  home t hat  al l egedl y r esul t ed f r om t he 

accumul at i on of  bat  guano.   Fi r st ,  we concl ude t hat  bat  guano 

f al l s unambi guousl y wi t hi n t he pol i cy ' s def i ni t i on of  

" pol l ut ant s. "   Second,  we concl ude t hat  t he Hi r schhor ns'  al l eged 

l oss r esul t ed f r om t he " di schar ge,  r el ease,  escape,  seepage,  

mi gr at i on or  di sper sal "  of  bat  guano under  t he pl ai n t er ms of  

t he pol i cy ' s pol l ut i on excl usi on cl ause.   Accor di ngl y,  t he 

                                                 
2 " Guano"  i s def i ned as " [ a]  subst ance composed chi ef l y of  

t he dung of  sea bi r ds or  bat s,  accumul at ed al ong cer t ai n coast al  
ar eas or  i n caves and used as f er t i l i zer . "   The Amer i can 
Her i t age Di ct i onar y of  t he Engl i sh Language 802 ( 3d ed.  1992) .   
For  pur poses of  t hi s opi ni on,  we assume t hat  guano i ncl udes bot h 
f eces and ur i ne.  
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c i r cui t  cour t  pr oper l y di smi ssed t he Hi r schhor ns'  compl ai nt  

agai nst  Aut o- Owner s.  

I .  FACTUAL BACKGROUND 

¶5 The f act s of  t hi s case ar e f ew and undi sput ed.   

Begi nni ng i n 1981,  t he Hi r schhor ns owned a vacat i on home i n t he 

t own of  Lake Tomahawk,  Wi sconsi n.   At  al l  r el evant  t i mes,  t he 

home was cover ed by a homeowner s i nsur ance pol i cy i ssued by 

Aut o- Owner s.   The pol i cy i nsur ed t he home i t sel f ,  al ong wi t h 

st r uct ur es and per sonal  pr oper t y l ocat ed at  t he i nsur ed 

pr emi ses,  agai nst  " acci dent al  di r ect  physi cal  l oss. "   However ,  

r el evant  t o t hi s case,  t he pol i cy cont ai ned a pol l ut i on 

excl usi on cl ause t hat  excl uded f r om cover age any " l oss r esul t i ng 

di r ect l y or  i ndi r ect l y f r om:  .  .  .  di schar ge,  r el ease,  escape,  

seepage,  mi gr at i on or  di sper sal  of  pol l ut ant s .  .  .  . "   The 

pol i cy,  i n t ur n,  def i ned " pol l ut ant s"  as " any sol i d,  l i qui d,  

gaseous or  t her mal  i r r i t ant  or  cont ami nant ,  i ncl udi ng smoke,  

vapor ,  soot ,  f umes,  aci ds,  al kal i s,  chemi cal s,  l i qui ds,  gases 

and wast e.   Wast e i ncl udes mat er i al s t o be r ecycl ed,  

r econdi t i oned or  r ecl ai med. "  

¶6 Si nce 1981,  at  l east  once or  t wi ce each mont h,  t he 

Hi r schhor ns ar r anged f or  a nei ghbor  or  hi r ed cl eaner  t o access 

t hei r  vacat i on home t o i nspect  i t ,  conf i r m t hat  no damage had 

been done i n t he Hi r schhor ns'  absence,  and cl ean and per f or m 

mai nt enance as necessar y.   Dur i ng t hat  t i me,  bat  guano was never  

f ound i n t he home.  

¶7 I n May 2007,  Joel  Hi r schhor n met  wi t h a r eal  est at e 

br oker  t o l i s t  t he home f or  sal e.   At  t hat  t i me,  t he br oker  
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i nspect ed t he home and saw no si gns of  bat s.   However ,  i n Jul y 

2007,  upon i nspect i ng t he home agai n,  t he br oker  di scover ed t he 

pr esence of  bat s and bat  guano.   The br oker  at t empt ed t o r emove 

t he bat s and cl ean t he home,  t o no avai l .  

¶8 The Hi r schhor ns and t hei r  f ami l y st ayed at  t hei r  

vacat i on home bet ween August  9 and 14,  2007.   Dur i ng t hei r  st ay,  

t hey not i ced a " penet r at i ng and of f ensi ve odor  emanat i ng f r om 

t he home. "   Upon l eavi ng on August  14,  2007,  t hey ar r anged f or  a 

cont r act or  t o conduct  a mor e t hor ough i nspect i on of  t he home.   

The cont r act or  det er mi ned t hat  t he cause of  t he odor  was t he 

accumul at i on of  bat  guano bet ween t he home' s s i di ng and wal l s.   

The cont r act or  pr ovi ded t he Hi r schhor ns a r emedi at i on est i mat e 

but  coul d not  guar ant ee t hat  c l eani ng up t he bat  guano woul d r i d 

t he home of  i t s odor .  

¶9 Subsequent l y,  on Oct ober  23,  2007,  t he Hi r schhor ns 

f i l ed wi t h Aut o- Owner s a not i ce of  pr oper t y l oss.   The not i ce 

descr i bed t he l oss as r esul t i ng f r om t he di scover y of  bat s i n 

t he Hi r schhor ns'  home and speci f i cal l y st at ed,  " smel l  awf ul  and 

[ i nsur ed]  cannot  st ay i n house .  .  .  . "   Aut o- Owner s deni ed t he 

cl ai m t hr ee days l at er ,  r easoni ng t hat  t he accumul at i on of  bat  

guano was " not  sudden and acci dent al "  and,  i n any case,  r esul t ed 

f r om " f aul t y,  i nadequat e or  def ect i ve"  mai nt enance wi t hi n t he 

t er ms of  t he pol i cy ' s mai nt enance excl usi on cl ause.    

¶10 On November  4,  2007,  t he Hi r schhor ns ent er ed i nt o a 

cont r act  wi t h a bui l der  t o demol i sh t hei r  exi st i ng vacat i on home 

and const r uct  a new one i n i t s pl ace.   I n hi s af f i davi t ,  Joel  

Hi r schhor n expl ai ned t hat  he t hought  i t  was mor e pr act i cal  
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f i nanci al l y t o demol i sh t he home t han t o spend t he money t o make 

i t  habi t abl e agai n.  

¶11 Af t er  t he home' s demol i t i on,  on Febr uar y 22,  2008,  

Aut o- Owner s sent  t o t he Hi r schhor ns a r evi sed deni al  l et t er .   

Aut o- Owner s deni ed t he Hi r schhor ns'  c l ai m on t he addi t i onal  

gr ound t hat  " [ b] at  guano i s consi der ed a pol l ut ant "  wi t hi n t he 

t er ms of  t he pol i cy ' s pol l ut i on excl usi on cl ause.  

I I .  PROCEDURAL POSTURE 

¶12 On May 15,  2008,  t he Hi r schhor ns f i l ed sui t  agai nst  

Aut o- Owner s f or  br each of  cont r act  and bad f ai t h,  c l ai mi ng t hat  

Aut o- Owner s was l i abl e f or  t he t ot al  l oss of  t hei r  vacat i on 

home.   The compl ai nt  al l eged t hat  t he Hi r schhor ns'  home " became 

uni nhabi t abl e and unsal eabl e due t o t he penet r at i ng and 

of f ensi ve odor "  of  bat  guano accumul at ed bet ween t he home' s 

s i di ng and wal l s.   The compl ai nt  f ur t her  al l eged t hat  " t he 

dr apes,  car pet s,  f abr i cs and f abr i c f ur ni shi ngs i n t he home wer e 

r ender ed unusabl e as a r esul t  of  t he absor pt i on of  t he bat  guano 

odor . "   Taki ng i nt o account  t he val ue of  t he home i t sel f ,  a 

f r ee- st andi ng gar age,  and t hei r  per sonal  pr oper t y,  t he 

Hi r schhor ns sought  compensat or y damages of  $308, 500,  pl us 

i nt er est ;  puni t i ve damages;  and at t or ney f ees and cost s.  

¶13 Aut o- Owner s moved f or  summar y j udgment ,  ar gui ng t hat  

i t s i nsur ance pol i cy di d not  pr ovi de cover age f or  t he 

Hi r schhor ns'  l oss.   Speci f i cal l y,  Aut o- Owner s mai nt ai ned t hat  

t he accumul at i on of  bat  guano i n t he Hi r schhor ns '  vacat i on home 

was pr edi ct abl e and t her ef or e di d not  r esul t  i n an acci dent al  

l oss,  as r equi r ed by t he pol i cy ' s i ni t i al  gr ant  of  cover age.   
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Al t er nat i vel y,  even i f  t he Hi r schhor ns'  l oss f el l  wi t hi n t he 

pol i cy ' s i ni t i al  gr ant  of  cover age,  Aut o- Owner s ar gued t hat  

cover age was never t hel ess excl uded under  t hr ee separ at e 

excl usi ons:  a mai nt enance excl usi on cl ause,  a ver mi n excl usi on 

cl ause,  and a pol l ut i on excl usi on cl ause.   Fi r st ,  Aut o- Owner s 

cont ended t hat  t he l oss r esul t ed f r om " f aul t y ,  i nadequat e or  

def ect i ve mai nt enance, "  namel y,  t he Hi r schhor ns'  i nadequat e 

upkeep of  t he home' s s i di ng,  r esul t i ng i n hundr eds of  access 

poi nt s f or  bat s.   Second,  Aut o- Owner s ar gued t hat  t he l oss 

r esul t ed f r om " ver mi n, "  a cat egor y of  noxi ous pest s t hat  

r easonabl y i ncl udes bat s.   Thi r d and f i nal l y,  Aut o- Owner s ar gued 

t hat  t he l oss r esul t ed f r om t he odor ous di schar ge of  

" pol l ut ant s, "  a t er m t hat ,  as def i ned by t he pol i cy,  r easonabl y 

encompasses bat  guano.  

¶14 I n an or al  r ul i ng on Apr i l  6,  2009,  t he c i r cui t  cour t  

i ni t i al l y  deni ed Aut o- Owner s'  mot i on f or  summar y j udgment .   At  

t he out set ,  t he c i r cui t  cour t  concl uded t hat  t he Hi r schhor ns'  

l oss const i t ut ed an " acci dent al  di r ect  physi cal  l oss"  wi t hi n t he 

t er ms of  t he pol i cy ' s i ni t i al  gr ant  of  cover age.   The cour t  

r ej ect ed Aut o- Owner s'  ar gument  t hat  t he accumul at i on of  bat  

guano was pr edi c t abl e,  expl ai ni ng t hat  t he Hi r schhor ns coul d not  

r easonabl y have ant i c i pat ed t hat  bat s woul d i nf est  t hei r  

vacat i on home t o t he poi nt  of  t ot al  dest r uct i on.    

¶15 Next ,  t he c i r cui t  cour t  det er mi ned t hat  none of  t he 

t hr ee speci f i ed excl usi on cl auses appl i ed.   The cour t  v i ewed t he 

Hi r schhor ns'  l oss as a r esul t  of  an " appar ent  st r uct ur al  

def ect , "  as opposed t o i nadequat e mai nt enance.   I n addi t i on,  t he 
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cour t  concl uded t hat  bat s do not  unambi guousl y qual i f y as 

" ver mi n"  and so const r ued t he ver mi n excl usi on cl ause i n f avor  

of  cover age.   Last l y,  t he c i r cui t  cour t  det er mi ned t hat  t he 

pol l ut i on excl usi on cl ause di d not  appl y t o t hese f act s,  

r easoni ng t hat  bat  guano accumul at i ng i nsi de t he home i s unl i ke 

" t r adi t i onal  pol l ut i on" :   

When we t al k  about  pol l ut i on,  i t ' s  usual l y a l eakage 
or  a seepi ng f r om a pol l ut ed ar ea i nt o some ot her  ar ea 
causi ng damage.   And we don' t  have t hat  same si t uat i on 
her e.   We have t he damage act ual l y bei ng caused by 
t hi ngs comi ng i nt o t he st r uct ur e and t he deposi t  bei ng 
act ual l y made i n t he st r uct ur e,  whi ch i sn' t  t he same 
as t he t r adi t i onal  pol l ut i on cases.  

¶16 Aut o- Owner s moved t he ci r cui t  cour t  f or  

r econsi der at i on,  ar gui ng,  i nt er  al i a,  t hat  t he cour t  f ai l ed t o 

appl y t he pr oper  anal yt i cal  f r amewor k t o t he pol l ut i on excl usi on 

cl ause.   

¶17 The ci r cui t  cour t  agr eed.   On Sept ember  18,  2009,  t he 

cour t  gr ant ed Aut o- Owner s'  mot i on f or  r econsi der at i on,  

concl udi ng t hat  t he pol l ut i on excl usi on cl ause i n Aut o- Owner s'  

pol i cy excl uded cover age f or  t he Hi r schhor ns'  l oss. 3  Gui ded by 

t hi s cour t ' s  anal ysi s of  a s i mi l ar  pol l ut i on excl usi on cl ause i n 

Peace v.  Nor t hwest er n Nat i onal  I nsur ance Co. ,  228 Wi s.  2d 106,  

596 N. W. 2d 429 ( 1999) ,  t he c i r cui t  cour t  concl uded t hat  bat  

guano qual i f i es as a " pol l ut ant , "  t he odor  of  whi ch " seeped 

                                                 
3 The ci r cui t  cour t  decl i ned t o r ever se i t s i ni t i al  

concl usi ons t hat  t he Hi r schhor ns'  l oss f el l  wi t hi n t he pol i cy ' s 
i ni t i al  gr ant  of  cover age and t hat  t he mai nt enance and ver mi n 
excl usi on cl auses di d not  appl y.   Aut o- Owner s opt ed not  t o 
chal l enge t hose concl usi ons on appeal ,  and accor di ngl y,  we do 
not  addr ess t hem f ur t her .  
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or  .  .  .  di sbur sed t hr oughout  t he r esi dence t o cause t he l oss. "   

Accor di ngl y,  t he cour t  r ul ed t hat  t he Hi r schhor ns'  l oss was not  

cover ed under  Aut o- Owner s'  i nsur ance pol i cy and,  as a r esul t ,  

ent er ed j udgment  di smi ssi ng t hei r  compl ai nt .  

¶18 The Hi r schhor ns appeal ed,  and t he cour t  of  appeal s 

r ever sed.   Hi r schhor n,  330 Wi s.  2d 232.   The cour t  of  appeal s 

concl uded t hat  t he pol l ut i on excl usi on cl ause i n Aut o- Owner s '  

i nsur ance pol i cy i s ambi guous and t her ef or e must  be const r ued i n 

f avor  of  cover age.   I d. ,  ¶1.   Anal ogi z i ng bat  guano t o exhal ed 

car bon di oxi de as consi der ed by t hi s cour t  i n Donal dson v.  Ur ban 

Land I nt er est s,  I nc. ,  211 Wi s.  2d 224,  564 N. W. 2d 728 ( 1997) ,  

t he cour t  of  appeal s expl ai ned t hat  a r easonabl e i nsur ed mi ght  

i nt er pr et  t he t er m " pol l ut ant s"  as not  i ncl udi ng bat  guano.   

Hi r schhor n,  330 Wi s.  2d 232,  ¶10.   Consi der i ng t he pol i cy ' s 

enumer at ed " pol l ut ant s, "  t he cour t  r emar ked t hat  " wast e"  i s t he 

onl y exempl ar  t hat  suggest s bat  guano.   I d. ,  ¶12.   Whi l e " wast e 

can mean excr ement , "  t he cour t  of  appeal s r easoned,  " i n t he 

cont ext  i t  i s pr esent ed her e,  when a per son r eadi ng t he 

def i ni t i on [ of  ' pol l ut ant s ' ]  ar r i ves at  t he t er m ' wast e, '  poop 

does not  pop i nt o one' s mi nd. "   I d.   Mor eover ,  t he cour t  of  

appeal s det er mi ned t hat  t he t er ms " pol l ut ant s"  and " wast e"  ar e 

f ur t her  c i r cumscr i bed by t he l anguage of  t he pol l ut i on excl usi on 

cl ause i t sel f ,  " whi ch omi t s cover age f or  t he ' di schar ge,  

r el ease,  escape,  seepage,  mi gr at i on or  di sper sal  of  

pol l ut ant s. ' "   I d. ,  ¶15.   Accor di ng t o t he cour t  of  appeal s,  

none of  t hose t er ms suggest s a bi ol ogi cal  pr ocess such as t he 

movement  of  excr ement .   I d.   " Ther ef or e,  because a per son mi ght  
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r easonabl y i nt er pr et  t he pol l ut i on excl usi on as not  

cont empl at i ng bat  guano, "  t he cour t  of  appeal s concl uded t hat  

Aut o- Owner s'  pol i cy di d not  excl ude cover age f or  t he 

Hi r schhor ns'  l oss.  

¶19 Aut o- Owner s pet i t i oned t hi s cour t  f or  r evi ew,  whi ch we 

gr ant ed on Mar ch 16,  2011.  

I I I .  STANDARD OF REVI EW 

¶20 I n t hi s case,  t he c i r cui t  cour t  gr ant ed Aut o- Owner s'  

mot i on f or  r econsi der at i on of  t he cour t ' s  or der  denyi ng Aut o-

Owner s'  mot i on f or  summar y j udgment .   We r evi ew summar y j udgment  

r ul i ngs i ndependent l y,  appl y i ng t he wel l - est abl i shed st andar ds 

set  f or t h i n Wi s.  St at .  § 802. 08 ( 2007- 08) . 4  Si eber t  v.  Wi s.  Am.  

Mut .  I ns.  Co. ,  2011 WI  35,  ¶27,  333 Wi s.  2d 546,  797 N. W. 2d 484;  

Peace,  228 Wi s.  2d at  119;  Donal dson,  211 Wi s.  2d at  229- 30.   

Summar y j udgment  " shal l  be r ender ed i f  t he pl eadi ngs,  

deposi t i ons,  answer s t o i nt er r ogat or i es,  and admi ssi ons on f i l e,  

t oget her  wi t h t he af f i davi t s,  i f  any,  show t hat  t her e i s no 

genui ne i ssue as t o any mat er i al  f act  and t hat  t he movi ng par t y 

i s ent i t l ed t o a j udgment  as a mat t er  of  l aw. "   § 802. 08( 2) .  

¶21 Her e,  t he par t i es do not  di sput e t he mat er i al  f act s 

gi v i ng r i se t o t he Hi r schhor ns'  l oss.   Rat her ,  t he sol e i ssue i s  

whet her  t he pol l ut i on excl usi on cl ause i n Aut o- Owner s'  i nsur ance 

pol i cy excl udes cover age f or  t he l oss of  t he Hi r schhor ns'  home 

t hat  al l egedl y r esul t ed f r om t he accumul at i on of  bat  guano.   The 

                                                 
4 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2007- 08 ver si on unl ess ot her wi se i ndi cat ed.  
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i nt er pr et at i on of  an i nsur ance pol i cy i s a quest i on of  l aw t hat  

we r evi ew de novo.   Si eber t ,  333 Wi s.  2d 546,  ¶28.  

I V.  ANALYSI S 

¶22 Our  goal  i n i nt er pr et i ng an i nsur ance pol i cy,  l i ke our  

goal  i n i nt er pr et i ng any cont r act ,  i s  t o ascer t ai n and car r y out  

t he par t i es '  i nt ent i ons.   I d. ,  ¶31;  Peace,  228 Wi s.  2d at  120-

21.   To t hat  end,  we i nt er pr et  pol i cy l anguage accor di ng t o i t s 

pl ai n and or di nar y meani ng as under st ood by a r easonabl e per son 

i n t he posi t i on of  t he i nsur ed.   Si eber t ,  333 Wi s.  2d 546,  ¶31;  

Zar der  v.  Humana I ns.  Co. ,  2010 WI  35,  ¶26,  324 Wi s.  2d 325,  782 

N. W. 2d 682;  Peace,  228 Wi s.  2d at  121.  

¶23 Wor ds or  phr ases i n an i nsur ance pol i cy ar e ambi guous 

i f  t hey ar e f ai r l y  suscept i bl e t o mor e t han one r easonabl e 

i nt er pr et at i on.   Zar der ,  324 Wi s.  2d 325,  ¶26;  Peace,  228 

Wi s.  2d at  121;  Donal dson,  211 Wi s.  2d at  231.   I f  we det er mi ne 

t hat  t he pol i cy  l anguage i s ambi guous,  our  const r uct i on i s 

" qui t e const r ai ned"  by t he doct r i ne of  cont r a pr of er ent em: 5 

ambi gui t i es ar e const r ued agai nst  t he i nsur er ,  t he dr af t er  of  

t he pol i cy.   St at e Far m Mut .  Aut o.  I ns.  Co.  v.  Langr i dge,  2004 

WI  113,  ¶46,  275 Wi s.  2d 35,  683 N. W. 2d 75;  see al so Zar der ,  324 

Wi s.  2d 325,  ¶27.   However ,  t hi s does not  mean t hat  we must  

embr ace any gr ammat i cal l y pl ausi bl e i nt er pr et at i on cr eat ed by an 

i nsur ed f or  pur poses of  l i t i gat i on.   Langr i dge,  275 Wi s.  2d 35,  

                                                 
5 Cont r a pr of er ent em i s Lat i n f or  " agai nst  t he of f er or . "   

Bl ack' s Law Di ct i onar y 328 ( 7t h ed.  1999) ;  see al so Donal dson v.  
Ur ban Land I nt er est s,  I nc. ,  211 Wi s.  2d 224,  230 & n. 3,  564 
N. W. 2d 728 ( 1997) .  
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¶46.   " The t enet s of  i nsur ance pol i cy const r uct i on pr ovi de t hat  

t her e i s ambi gui t y wher e a pol i cy i s suscept i bl e t o mor e t han 

one r easonabl e i nt er pr et at i on. "   I d. ,  ¶48.   Li kewi se,  t he mer e 

f act  t hat  a wor d has mor e t han one di ct i onar y def i ni t i on,  or  

t hat  t he par t i es di sagr ee as t o i t s meani ng,  does not  r ender  t he 

wor d ambi guous i f  onl y one meani ng compor t s wi t h an i nsur ed' s 

obj ect i vel y r easonabl e under st andi ng.   See i d. ,  ¶41;  Peace,  228 

Wi s.  2d at  136;  Landshi r e Fast  Foods of  Mi l waukee,  I nc.  v.  

Emp' r s Mut .  Cas.  Co. ,  2004 WI  App 29,  ¶16,  269 Wi s.  2d 775,  676 

N. W. 2d 528;  Ri chl and Val l ey Pr ods. ,  I nc.  v.  St .  Paul  Fi r e & Cas.  

Co. ,  201 Wi s.  2d 161,  168- 69,  548 N. W. 2d 127 ( Ct .  App.  1996) .  

¶24 Absent  a f i ndi ng of  ambi gui t y,  we wi l l  not  appl y r ul es 

of  const r uct i on t o r ewr i t e an i nsur ance pol i cy t o bi nd an 

i nsur er  t o a r i sk i t  di d not  cont empl at e and f or  whi ch i t  di d 

not  r ecei ve a pr emi um.   See Si eber t ,  333 Wi s.  2d 546,  ¶31;  

Peace,  228 Wi s.  2d at  121 ( " [ T] hi s pr i nci pl e [ of  cont r a 

pr of er ent em]  does not  al l ow a cour t  t o evi scer at e an excl usi on 

t hat  i s c l ear  f r om t he f ace of  t he i nsur ance pol i cy. " ) ;  

Donal dson,  211 Wi s.  2d at  231 ( " Absent  a f i ndi ng of  ambi gui t y,  

t hi s cour t  wi l l  not  use t he r ul es of  const r uct i on t o r ewr i t e t he 

l anguage of  an i nsur ance cont r act . " ) .  

¶25 I n t hi s case,  we ar e asked t o det er mi ne whet her  t he 

pol l ut i on excl usi on cl ause i n Aut o- Owner s'  i nsur ance pol i cy 

excl udes cover age f or  t he l oss of  t he Hi r schhor ns'  home t hat  

al l egedl y r esul t ed f r om t he accumul at i on of  bat  guano.   The 

pol l ut i on excl us i on cl ause excl udes f r om cover age any " l oss 

r esul t i ng di r ect l y or  i ndi r ect l y f r om:  .  .  .  di schar ge,  r el ease,  
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escape,  seepage,  mi gr at i on or  di sper sal  of  pol l ut ant s .  .  .  . "   

The pol i cy def i nes " pol l ut ant s"  as " any sol i d,  l i qui d,  gaseous 

or  t her mal  i r r i t ant  or  cont ami nant ,  i ncl udi ng smoke,  vapor ,  

soot ,  f umes,  aci ds,  al kal i s,  chemi cal s,  l i qui ds,  gases and 

wast e.   Wast e i ncl udes mat er i al s t o be r ecycl ed,  r econdi t i oned 

or  r ecl ai med. "   Accor di ngl y,  t o r esol ve t he i ssue bef or e us,  we 

must  f i r st  det er mi ne whet her  bat  guano f al l s unambi guousl y 

wi t hi n t he pol i cy ' s def i ni t i on of  " pol l ut ant s. "   I f  i t  does,  we 

must  t hen det er mi ne whet her  t he Hi r schhor ns'  al l eged l oss 

r esul t ed f r om t he " di schar ge,  r el ease,  escape,  seepage,  

mi gr at i on or  di sper sal "  of  bat  guano under  t he pl ai n t er ms of  

t he pol i cy ' s pol l ut i on excl usi on cl ause.   I n or der  f or  t he 

pol l ut i on excl usi on cl ause t o appl y,  bot h i nqui r i es must  be 

answer ed i n t he af f i r mat i ve.   See Peace,  228 Wi s.  2d at  119;  

Donal dson,  211 Wi s.  2d at  229.   We anal yze t hem i n t ur n.  

A 

¶26 Fi r st ,  we must  det er mi ne whet her  bat  guano f al l s 

unambi guousl y wi t hi n t he pol i cy ' s def i ni t i on of  " pol l ut ant s. "   

We concl ude t hat  i t  does.  

¶27 Agai n,  Aut o- Owner s'  i nsur ance pol i cy def i nes 

" pol l ut ant s"  as " any sol i d,  l i qui d,  gaseous or  t her mal  i r r i t ant  

or  cont ami nant ,  i ncl udi ng smoke,  vapor ,  soot ,  f umes,  aci ds,  

al kal i s,  chemi cal s,  l i qui ds,  gases and wast e.   Wast e i ncl udes 

mat er i al s t o be r ecycl ed,  r econdi t i oned or  r ecl ai med. "   I n ot her  

wor ds,  under  t he pol i cy,  a pol l ut ant  i ncl udes ( 1)  any sol i d,  

l i qui d,  gaseous,  or  t her mal  i r r i t ant ;  or  ( 2)  any sol i d,  l i qui d,  

gaseous,  or  t her mal  cont ami nant .   See Peace,  228 Wi s.  2d at  122.   
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Mor eover ,  r el evant  t o t hi s case,  t he pol i cy l i s t s wast e as one 

such i r r i t ant  or  cont ami nant .    

¶28 The pol i cy does not  f ur t her  def i ne " i r r i t ant , "  

" cont ami nant , "  or  " wast e. "   Accor di ngl y,  pur suant  t o our  r ul es 

gover ni ng i nsur ance pol i cy i nt er pr et at i on,  we const r ue t hese 

t er ms accor di ng t o t hei r  pl ai n and or di nar y meani ngs as 

under st ood by a r easonabl e per son i n t he posi t i on of  t he 

i nsur ed,  i n t hi s case,  homeowner s.   See Si eber t ,  333 

Wi s.  2d 546,  ¶31.    

¶29 Our  deci s i ons i n Donal dson and Peace ar e i nst r uct i ve.   

I n bot h cases,  t hi s cour t  had t he occasi on t o const r ue t he t er ms 

" i r r i t ant "  and " cont ami nant "  i n t he cont ext  of  near l y i dent i cal  

pol l ut i on excl usi on cl auses.    

¶30 Fi r st ,  i n Donal dson,  t hi s cour t  hel d t hat  t he 

pol l ut i on excl usi on cl ause di d not  excl ude cover age f or  t he 

pl ai nt i f f s '  per sonal  i nj ur y c l ai ms ar i s i ng out  t he i nadequat e 

vent i l at i on of  exhal ed car bon di oxi de i n t hei r  of f i ce bui l di ng.   

211 Wi s.  2d at  227.   The cour t  r easoned t hat  a r easonabl e 

i nsur ed woul d not  necessar i l y  under st and t he pol i cy ' s def i ni t i on 

of  " pol l ut ant "  t o i ncl ude exhal ed car bon di oxi de.   I d.  at  233-

34.   As t he cour t  r ecogni zed,  t he def i ni t i on of  " pol l ut ant "  was 

undeni abl y br oad:  " ' [ t ] he t er ms ' i r r i t ant '  and ' cont ami nant , '  

when vi ewed i n i sol at i on ar e v i r t ual l y boundl ess,  f or  t her e i s 

v i r t ual l y no subst ance or  chemi cal  i n exi st ence t hat  woul d not  

i r r i t at e or  damage some per son or  pr oper t y. ' "   I d.  at  232 

( quot i ng Pi pef i t t er s Wel f ar e Educ.  Fund v.  West chest er  Fi r e I ns.  

Co. ,  976 F. 2d 1037,  1043 ( 7t h Ci r .  1992) ) .   Consequent l y,  t he 
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cour t  caut i oned t hat  " [ t ] he r each of  t he pol l ut i on excl usi on 

cl ause must  be ci r cumscr i bed by r easonabl eness, "  l est  ever yday 

i nci dent s be char act er i zed as pol l ut i on and " t he cont r act ual  

pr omi se of  cover age be r educed t o a dead l et t er . "   I d.  at  233.   

I n t hat  case,  t he cour t  expl ai ned t hat  exhal ed car bon di oxi de,  

whi l e pot ent i al l y  har mf ul  i n a conf i ned and poor l y vent i l at ed 

ar ea,  i s " uni ver sal l y pr esent  and gener al l y har ml ess. "   I d.  at  

234.   Accor di ngl y,  t he cour t  coul d not  concl ude t hat  a 

r easonabl e i nsur ed woul d necessar i l y  v i ew exhal ed car bon di oxi de 

as a " pol l ut ant . "   I d.  

¶31 Two year s l at er ,  i n Peace,  t hi s cour t  hel d t hat  t he 

pol l ut i on excl usi on cl ause excl uded cover age f or  t he mi nor  

pl ai nt i f f ' s  per sonal  i nj ur y c l ai ms ar i s i ng out  of  hi s i ngest i on 

of  l ead- based pai nt  chi ps,  f l akes,  and dust  pr esent  i n t he 

i nsur ed' s apar t ment .   228 Wi s.  2d at  110- 11.   The cour t  

concl uded t hat  l ead pr esent  i n pai nt  f el l  pl ai nl y wi t hi n t he 

i nsur ance pol i cy ' s def i ni t i on of  " pol l ut ant s. "   I d.  at  121- 22.   

Consul t i ng a non- l egal  di ct i onar y,  t he cour t  det er mi ned t hat  t he 

or di nar y meani ng of  " cont ami nant "  i s  " one t hat  cont ami nat es"  or  

" ' make[ s]  i mpur e or  uncl ean by cont act  or  mi xt ur e. ' "   I d.  at  122 

( quot i ng The Amer i can Her i t age Di ct i onar y of  t he Engl i sh 

Language 406 ( 3d ed.  1992)  [ her ei naf t er  Amer i can Her i t age 

Di ct i onar y] ) .   The cour t  f ur t her  det er mi ned t hat  t he or di nar y 

meani ng of  " i r r i t ant "  i s  a " sour ce of  i r r i t at i on,  especi al l y 

physi cal  i r r i t at i on, "  as i n " ' [ a]  condi t i on of  i nf l ammat i on,  

sor eness,  or  i r r i t abi l i t y  of  a bodi l y or gan or  par t . ' "   I d.  

( quot i ng Amer i can Her i t age Di ct i onar y 954) .   Appl y i ng t hese 
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def i ni t i ons t o t he pl ai nt i f f ' s  c l ai ms,  t he cour t  concl uded t hat  

" [ t ] her e i s l i t t l e doubt  t hat  l ead der i ved f r om l ead pai nt  

chi ps,  f l akes,  or  dust  i s an i r r i t ant  or  ser i ous cont ami nant . "   

I d.  at  125.   As t he cour t  expl ai ned,  t he physi cal  consequences 

of  l ead pai nt  used i n a home ar e wel l - document ed:  " Lead 

poi soni ng f r om pai nt  at  r esi dent i al  pr oper t i es i s gener al l y 

caused by t he i nhal at i on of  l ead- cont ami nat ed dust  par t i c l es or  

t oxi c l ead f umes t hr ough r espi r at i on or  t he i ngest i on of  l ead-

based pai nt  chi ps by mout h. "   I d.  at  123.  

¶32 The Peace cour t  cont r ast ed i t s  deci s i on wi t h t hat  i n 

Donal dson,  expl ai ni ng t hat  unl i ke exhal ed car bon di oxi de,  l ead 

pai nt  chi ps,  f l akes,  and dust  " ar e wi del y,  i f  not  uni ver sal l y,  

under st ood t o be danger ous .  .  .  . "   I d.  at  137;  see al so i d.  at  

150 ( " [ T] he act  of  human br eat hi ng i s i n shar p cont r ast  t o t he 

peel i ng of  l ead pai nt  f r om r esi dent i al  sur f aces.   Lead i s a 

subst ance t hat  has been r ecogni zed f or  cent ur i es as har mf ul .   I t  

i s  a subst ance t hat  i s heavi l y r est r i ct ed by t he moder n 

r egul at or y st at e. " )  ( Br adl ey,  J. ,  concur r i ng) .   Because " [ t ] he 

t oxi c ef f ect s of  l ead have been r ecogni zed f or  cent ur i es, "  t he 

Peace cour t  concl uded t hat  a r easonabl e per son i n t he posi t i on 

of  t he i nsur ed,  an owner  of  r ent al  pr oper t y,  woul d consi der  l ead 

pr esent  i n pai nt  t o be a pol l ut ant .   I d.  at  137- 38.  

¶33 Tur ni ng back t o t he i nst ant  case,  we concl ude t hat  bat  

guano f al l s unambi guousl y wi t hi n t he t er m " pol l ut ant s"  as 

def i ned by Aut o- Owner s'  i nsur ance pol i cy.   Bat  guano,  composed 

of  bat  f eces and ur i ne,  i s  or  t hr eat ens t o be a sol i d,  l i qui d,  

or  gaseous i r r i t ant  or  cont ami nant .   That  i s,  bat  guano and i t s 
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at t endant  odor  " ' make i mpur e or  uncl ean' "  t he sur r oundi ng gr ound 

and ai r  space,  see i d.  at  122 ( quot i ng Amer i can Her i t age 

Di ct i onar y 406) ,  and can cause " ' i nf l ammat i on,  sor eness,  or  

i r r i t abi l i t y ' "  of  a per son' s l ungs and ski n,  see i d.  ( quot i ng 

Amer i can Her i t age Di ct i onar y 954) .   See Wi s.  Dep' t  of  Heal t h & 

Fami l y Ser vs.  i n cooper at i on wi t h t he Agency f or  Toxi c  

Subst ances & Di sease Regi st r y,  I ndoor  Ai r  and Heal t h I ssues:  Bat  

Guano,  Ant i go,  Langl ade Count y,  Wi sconsi n ( June 9,  1998) ,  

ht t p: / / www. at sdr . cdc. gov/ hac/ pha/ bat g/ bat _t oc. ht ml  ( concl udi ng 

t hat  " [ p] eopl e who l i ve ar ound l ar ge quant i t i es of  bat  wast es 

ar e mor e l i kel y t o become i l l  wi t h hi st opl asmosi s" ;  " [ p] eopl e 

who cont act  mi t es t hat  l i ve i n bat  wast es may get  ski n r ashes" ;  

and " [ m] ol ds t hat  gr ow i n moi st ,  war m,  hi ghl y or gani c s i t uat i ons 

may i ncr ease ast hma at t acks i n af f ect ed peopl e" ) .   These poi nt s  

cannot  be ser i ousl y cont est ed by t he Hi r schhor ns,  who al l eged i n 

t hei r  compl ai nt  t hat  t he odor  of  bat  guano was so " penet r at i ng 

and of f ensi ve"  as t o r ender  t hei r  vacat i on home unf i t  t o l i ve 

i n.    

¶34 Our  concl usi on t hat  bat  guano unambi guousl y 

const i t ut es an " i r r i t ant "  or  " cont ami nant "  i s  but t r essed by t he 

f act  t hat  t he pol i cy expl i c i t l y  l i s t s " wast e"  as one such 

i r r i t ant  or  cont ami nant .   The noun " wast e"  i s def i ned as,  among 

ot her  t hi ngs,  " [ t ] he undi gest ed r esi due of  f ood el i mi nat ed f r om 

t he body;  excr ement . "   Amer i can Her i t age Di ct i onar y 2016.   To be 

sur e,  as t he Hi r schhor ns poi nt  out ,  " wast e"  has sever al  ot her  

di ct i onar y def i ni t i ons,  i ncl udi ng " [ t ] he act  or  an i nst ance of  

wast i ng or  t he condi t i on of  bei ng wast ed" ;  " [ a]  pl ace,  r egi on,  
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or  l and t hat  i s uni nhabi t ed or  uncul t i vat ed" ;  " [ a]  devast at ed or  

dest r oyed r egi on,  t own,  or  bui l di ng" ;  " [ a]  usel ess or  wor t hl ess 

bypr oduct ,  as f r om a manuf act ur i ng pr ocess" ;  and " [ g] ar bage,  

t r ash. "   I d.   However ,  t he mer e f act  t hat  " wast e"  has mor e t han 

one di ct i onar y def i ni t i on,  or  t hat  t he par t i es may di sagr ee as 

t o i t s meani ng,  does not  necessar i l y  make t he wor d ambi guous.   

See Langr i dge,  275 Wi s.  2d 35,  ¶41.   Rat her ,  our  pr i mar y i nqui r y 

i s whet her  a r easonabl e per son i n t he posi t i on of  t he i nsur ed 

woul d under st and bat  guano t o be wast e.   See Si eber t ,  333 

Wi s.  2d 546,  ¶31.   The answer  i s yes.   Bat  guano i s composed of  

bat  f eces and ur i ne.   Feces and ur i ne ar e commonl y under st ood t o 

be wast e.   I ndeed,  t he or di nar y meani ng of  " f eces"  i s " [ w] ast e 

mat t er  el i mi nat ed f r om t he bowel s;  excr ement , "  Amer i can Her i t age 

Di ct i onar y 668,  and t he or di nar y meani ng of  " ur i ne"  i s " [ t ] he 

wast e pr oduct  secr et ed by t he k i dneys .  .  .  , "  i d.  at  1965. 6   

¶35 St i l l ,  t he Hi r schhor ns ar gue,  and t he cour t  of  appeal s 

agr eed,  t hat  t he t er m " wast e"  does not  necessar i l y  cal l  t o mi nd 

f eces and ur i ne,  gi ven t he pol i cy ' s ot her  exampl es of  i r r i t ant s 

and cont ami nant s,  namel y,  " smoke,  vapor ,  soot ,  f umes,  aci ds,  

al kal i s,  chemi cal s,  l i qui ds,  [ and]  gases. "   See Hi r schhor n,  330 

                                                 
6 I nt er est i ngl y,  i n t hei r  r esponse br i ef ,  t he Hi r schhor ns 

concede t hat  " [ a]  r easonabl e i nsur ed may under st and t he 
pol l ut i on excl usi on t o i ncl ude human excr ement . "   They f ai l  t o 
expl ai n,  however ,  why t he pol i cy ' s def i ni t i on of  " pol l ut ant s"  
shoul d be i nt er pr et ed di f f er ent l y f or  f eces and ur i ne speci f i c  
t o bat s.  
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Wi s.  2d 232,  ¶¶12- 14.   I nvoki ng t he ej usdem gener i s7 r ul e of  

const r uct i on,  t he cour t  of  appeal s det er mi ned t hat  t he 

i nt er pr et at i on of  " wast e, "  an ot her wi se br oad t er m,  shoul d be 

l i mi t ed t o " damaged,  def ect i ve,  or  super f l uous mat er i al  pr oduced 

dur i ng or  l ef t  over  f r om a manuf act ur i ng pr ocess or  i ndust r i al  

oper at i on, "  consi st ent  wi t h t he i ndust r i al  and chemi cal  nat ur e 

of  t he ot her  l i s t ed exampl es.   I d. ,  ¶13 ( i nt er nal  quot at i ons 

omi t t ed) .   However ,  we have al r eady concl uded t hat  t he t er m 

" wast e"  unambi guousl y i ncl udes f eces and ur i ne.   That  bei ng t he 

case,  we wi l l  not  appl y r ul es of  const r uct i on t o r ewr i t e t he 

pl ai n t er ms of  t he pol i cy ' s def i ni t i on of  " pol l ut ant s. "   See 

Donal dson,  211 Wi s.  2d at  231;  Ri chl and Val l ey Pr ods. ,  201 

Wi s.  2d at  173.   Mor eover ,  i n Peace,  t hi s cour t  al r eady r ej ect ed 

t he ar gument  t hat  t he pol l ut i on excl usi on cl ause shoul d appl y t o 

onl y i ndust r i al - t ype pol l ut ant s.   See 228 Wi s.  2d at  138- 44.  

¶36 Rel at edl y,  t he Hi r schhor ns al so ar gue t hat  a 

r easonabl e i nsur ed woul d not  necessar i l y  under st and t he t er m 

" wast e"  t o i nc l ude f eces and ur i ne,  gi ven t he pol i cy ' s  

expl anat i on t hat  " [ w] ast e i ncl udes mat er i al s t o be r ecycl ed,  

r econdi t i oned or  r ecl ai med. "   The Hi r schhor ns r eason t hat  

" [ n] ot hi ng about  t hose t hr ee wor ds r el at es i n any way t o 

excr ement . "   Whi l e t hat  may be t r ue,  t he pol i cy  does not  l i mi t  

                                                 
7 Ej usdem gener i s i s Lat i n f or  " of  t he same ki nd or  c l ass"  

and r ef er s t o t he r ul e of  const r uct i on t hat  " when a gener al  wor d 
or  phr ase f ol l ows a l i s t  of  speci f i c  per sons or  t hi ngs,  t he 
gener al  wor d or  phr ase wi l l  be i nt er pr et ed t o i ncl ude onl y 
per sons or  t hi ngs of  t he same t ype as t hose l i s t ed. "   Bl ack' s 
Law Di ct i onar y 535 ( 7t h ed.  1999) .  
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t he t er m " wast e"  onl y t o mat er i al s t o be r ecycl ed,  r econdi t i oned 

or  r ecl ai med;  r at her ,  t he pol i cy mer el y c l ar i f i es t hat  wast e 

" i ncl udes"  mat er i al s t o be r ecyc l ed,  r econdi t i oned or  r ecl ai med.   

When a l i s t  of  t er ms f ol l ows t he wor d " i ncl udes, "  t he l i s t  i s 

commonl y under st ood t o be non- exhaust i ve.   See Weber  v.  Town of  

Saukvi l l e,  209 Wi s.  2d 214,  226,  562 N. W. 2d 412 ( 1997) .   I n t hi s 

case,  because t he t er m " wast e"  denot es a condi t i on of  bei ng 

wast ed,  as i n usel ess,  i t  makes sense t hat  Aut o- Owner s wi shed t o 

c l ar i f y t hat ,  f or  pur poses of  t he pol l ut i on excl usi on cl ause,  

" wast e"  may i ncl ude mat er i al  t o be used agai n.  

¶37 Fi nal l y,  our  concl usi on t hat  bat  guano f al l s 

unambi guousl y wi t hi n t he t er m " pol l ut ant s"  as def i ned by Aut o-

Owner s'  i nsur ance pol i cy i s consi st ent  wi t h our  pr i or  deci s i ons 

i n Donal dson and Peace.   Unl i ke exhal ed car bon di oxi de,  bat  

guano i s not  " uni ver sal l y pr esent  and gener al l y har ml ess i n al l  

but  t he most  unusual  i nst ances. "   See Donal dson,  211 Wi s.  2d at  

234.   To t he cont r ar y,  bat  guano,  l i ke l ead pr esent  i n pai nt ,  i s  

a uni que and l ar gel y undesi r abl e subst ance t hat  i s commonl y 

under st ood t o be har mf ul .   See Peace,  228 Wi s.  2d at  137- 38.   A 

r easonabl e homeowner  woul d t her ef or e under st and bat  guano t o be 

a pol l ut ant .  

B 

¶38 Our  concl usi on t hat  bat  guano f al l s unambi guousl y 

wi t hi n t he pol i cy ' s def i ni t i on of  " pol l ut ant s"  does not  r esol ve 

t hi s case.   We st i l l  must  det er mi ne whet her  t he Hi r schhor ns'  

al l eged l oss r esul t ed f r om t he " di schar ge,  r el ease,  escape,  

seepage,  mi gr at i on or  di sper sal "  of  bat  guano under  t he pl ai n 
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t er ms of  t he pol i cy ' s pol l ut i on excl usi on cl ause.   We concl ude 

i t  di d.  

¶39 The pol l ut i on excl usi on cl ause i n Aut o- Owner s'  

i nsur ance pol i cy  excl udes f r om cover age any " l oss r esul t i ng 

di r ect l y or  i ndi r ect l y f r om:  .  .  .  di schar ge,  r el ease,  escape,  

seepage,  mi gr at i on or  di sper sal  of  pol l ut ant s .  .  .  . "   We have 

al r eady concl uded t hat  bat  guano const i t ut es a pol l ut ant .   

Accor di ngl y,  t he r emai ni ng i nqui r y i s whet her  t he Hi r schhor ns'  

al l eged l oss,  t he l oss of  t hei r  vacat i on home,  r esul t ed f r om t he 

" di schar ge,  r el ease,  escape,  seepage,  mi gr at i on or  di sper sal "  of  

bat  guano.    

¶40 The pol i cy does not  def i ne " di schar ge, "  " r el ease, "  

" escape, "  " seepage, "  " mi gr at i on, "  or  " di sper sal . "   Accor di ngl y,  

as we di d bef or e,  we const r ue t hese t er ms accor di ng t o t hei r  

pl ai n and or di nar y meani ngs as under st ood by a r easonabl e per son 

i n t he posi t i on of  t he i nsur ed.   See Si eber t ,  333 Wi s.  2d 546,  

¶31.  

¶41 I n Peace,  t hi s cour t  expl ai ned t hat  f our  of  t hese 

t er ms,  " di schar ge, "  " di sper sal , "  " r el ease, "  and " escape, "  

" descr i be t he ent i r e r ange of  act i ons by whi ch somet hi ng moves 

f r om a cont ai ned condi t i on t o an uncont ai ned condi t i on. "   228 

Wi s.  2d at  126.   For  exampl e,  t he noun " di schar ge"  means 

" [ s] omet hi ng t hat  i s di schar ged,  r el eased,  emi t t ed,  or  

excr et ed. "   Amer i can Her i t age Di ct i onar y 530.   Li kewi se,  

" di sper sal "  i s  " t he condi t i on of  bei ng di sper sed, "  meani ng 

" scat t er [ ed]  i n di f f er ent  di r ect i ons"  or  " st r ew[ n]  or  

di st r i but e[ d]  wi del y. "   I d.  at  537.   A " r el ease"  i s def i ned as a 
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" l i ber at i on, "  " [ a] n unf ast eni ng or  l et t i ng go .  .  .  . "   I d.  at  

1524.   Fi nal l y,  an " escape"  i s " [ a]  means of  obt ai ni ng t empor ar y 

f r eedom"  or  " [ a]  gr adual  ef f usi on of  an encl osur e;  a l eakage. "   

I d.  at  625- 26.    

¶42 The t wo addi t i onal  t er ms f ound i n t he pol l ut i on 

excl usi on cl ause i n Aut o- Owner s'  pol i cy,  " seepage"  and 

" mi gr at i on, "  ar e s i mi l ar  st i l l .   " Seepage"  i s def i ned as " [ t ] he 

act  or  pr ocess of  seepi ng, "  meani ng t o " ooze"  or  " [ t ] o ent er ,  

depar t ,  or  become di f f used gr adual l y. "   I d.  at  1634.   

" Mi gr at i on"  means " [ t ] he act  or  an i nst ance of  mi gr at i ng, "  as i n 

movi ng f r om one l ocat i on and set t l i ng i n anot her .   I d.  at  1143.  

¶43 As t hei r  def i ni t i ons make cl ear ,  t hese si x t er ms ar e 

of t en synonymous wi t h one anot her  and " ' t aken t oget her  

const i t ut e a compr ehensi ve descr i pt i on of  t he pr ocesses by whi ch 

pol l ut ant s may cause i nj ur y t o per sons or  pr oper t y. ' "   Peace,  

228 Wi s.  2d at  127 ( quot i ng Emp' r s Cas.  Co.  v.  St .  Paul  Fi r e & 

Mar i ne I ns.  Co. ,  52 Cal .  Rpt r .  2d 17,  23 ( Cal .  Ct .  App.  1996) ) .  

¶44 We appl i ed t hese same t er ms i n Peace.   I n t hat  case,  

t he cour t  concl uded t hat  t he pl ai n l anguage of  t he pol l ut i on 

excl usi on cl ause excl uded t he mi nor  pl ai nt i f f ' s  c l ai ms f or  

bodi l y i nj ur y t hat  r esul t ed f r om t he i ngest i on of  l ead i n pai nt  

t hat  chi ps,  f l akes,  or  br eaks down i nt o dust  or  f umes.   I d.  at  

130.   The cour t  expl ai ned t hat  t he pol l ut ant  l ead,  once 

cont ai ned on t he pai nt ed sur f ace,  di sper sed,  di schar ged,  or  

escaped f r om t he cont ai nment ,  t her eby becomi ng i ngest i bl e and 

causi ng t he pl ai nt i f f ' s  bodi l y i nj ur y.   See i d.  
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¶45 I n addi t i on,  i n Uni t ed St at es Fi r e I nsur ance Co.  v.  

Ace Baki ng Co. ,  164 Wi s.  2d 499,  504- 05,  476 N. W. 2d 280 ( Ct .  

App.  1991) ,  t he cour t  of  appeal s concl uded t hat  a s i mi l ar  

pol l ut i on excl usi on cl ause unambi guousl y excl uded cover age f or  

t he l oss of  t he i nsur ed manuf act ur er ' s i ce cr eam cones t hat  wer e 

f oul ed by f abr i c sof t ener  st or ed i n t he same war ehouse.   The 

f r agr ance sof t ener  cont ai ned a f r agr ance addi t i ve,  l i nal ool ,  

t hat  made t he i ce cr eam cones smel l  and t ast e l i ke soap.   I d.  at  

501.   The cour t  of  appeal s concl uded t hat  t he l oss of  i ce cr eam 

cones was caused by t he r el ease,  di schar ge,  or  di sper sal  of  a 

pol l ut ant ,  l i nal ool ,  under  t he pl ai n t er ms of  t he pol l ut i on 

excl usi on cl ause.   I d.  at  505.  

¶46 Si mi l ar l y,  i n t he case bef or e us,  we concl ude t hat  t he 

al l eged l oss of  t he Hi r schhor ns'  vacat i on home r esul t ed f r om t he 

" di schar ge,  r el ease,  escape,  seepage,  mi gr at i on or  di sper sal "  of  

bat  guano under  t he pl ai n t er ms of  t he pol i cy ' s pol l ut i on 

excl usi on cl ause.   The bat  guano,  deposi t ed and once cont ai ned 

bet ween t he home' s s i di ng and wal l s,  emi t t ed a f oul  odor  t hat  

spr ead t hr oughout  t he i nsi de of  t he home,  i nf est i ng i t  t o t he 

poi nt  of  dest r uct i on.   The Hi r schhor ns acknowl edged as much i n 

t hei r  compl ai nt .   They al l eged t hat  " t he dr apes,  car pet s,  

f abr i cs and f abr i c f ur ni shi ngs i n t he home wer e r ender ed 

unusabl e as a r esul t  of  t he absor pt i on of  t he bat  guano odor . "   

Accor di ngl y,  i mpl i c i t  i n t hei r  compl ai nt  i s  an al l egat i on t hat  

t he bat  guano somehow separ at ed f r om i t s once cont ai ned l ocat i on 

bet ween t he home' s s i di ng and wal l s and ent er ed t he ai r ,  onl y t o 

be absor bed by t he f ur ni shi ngs i nsi de t he home.   See Peace,  228 
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Wi s.  2d at  127- 28.   Accor di ng t o t he Hi r schhor ns,  t he r esul t  was 

t he t ot al  l oss of  t hei r  vacat i on home.   Such an al l egat i on f al l s  

squar el y wi t hi n t he t er ms of  t he pol l ut i on excl usi on cl ause.  

V.  CONCLUSI ON 

¶47 We concl ude t hat  t he pol l ut i on excl usi on cl ause i n 

Aut o- Owner s'  i nsur ance pol i cy excl udes cover age f or  t he l oss of  

t he Hi r schhor ns'  home t hat  al l egedl y r esul t ed f r om t he 

accumul at i on of  bat  guano.   Fi r st ,  we concl ude t hat  bat  guano 

f al l s unambi guousl y wi t hi n t he pol i cy ' s def i ni t i on of  

" pol l ut ant s. "   Second,  we concl ude t hat  t he Hi r schhor ns'  al l eged 

l oss r esul t ed f r om t he " di schar ge,  r el ease,  escape,  seepage,  

mi gr at i on or  di sper sal "  of  bat  guano under  t he pl ai n t er ms of  

t he pol i cy ' s pol l ut i on excl usi on cl ause.   Accor di ngl y,  t he 

c i r cui t  cour t  pr oper l y di smi ssed t he Hi r schhor ns'  compl ai nt  

agai nst  Aut o- Owner s.  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

r ever sed.  

 

 



No.   2009AP2768. ssa 

 

1 
 

¶48 SHI RLEY S.  ABRAHAMSON,  C. J.    (dissenting).  I t  i s  

f i r ml y est abl i shed t hat  " wor ds or  phr ases i n an i nsur ance pol i cy 

ar e ambi guous i f ,  when r ead i n cont ext ,  t hey ar e suscept i bl e t o 

mor e t han one r easonabl e i nt er pr et at i on. " 1  I  agr ee wi t h t he 

cour t  of  appeal s because i t  f ai t hf ul l y appl i ed t hi s st andar d,  

hol di ng t hat  " [ o] ne coul d r evi ew t he pol l ut i on excl usi on as a 

whol e and r easonabl y i nt er pr et  ' pol l ut ant '  as not  i ncl udi ng bat  

guano excr et ed i n a house. " 2  

¶49 The maj or i t y,  on t he ot her  hand,  concl udes t hat  t he 

pol l ut i on excl us i on i s unambi guous,  maj or i t y op. ,  ¶4,  whi ch 

means t he maj or i t y bel i eves t hat  wor d " wast e"  i n t he pol i cy ' s 

def i ni t i on of  " pol l ut ant s"  i s suscept i bl e t o onl y one r easonabl e 

i nt er pr et at i on.    

¶50 One def i ni t i on of  " wast e"  i s excr ement .   Guano i s 

excr ement .   Maj or i t y op. ,  ¶34.   I t  s i mpl y does not  f ol l ow,  as 

t he maj or i t y opi ni on asser t s,  t hat  guano was unambi guousl y 

i ncl uded as wast e i n t he def i ni t i on of  " pol l ut ant s"  i n Aut o-

Owner s'  pol l ut i on excl usi on cl ause.    

¶51 As t he maj or i t y acknowl edges,  t he wor d " wast e"  has 

many meani ngs.   Maj or i t y op. ,  ¶34.   The maj or i t y opi ni on 

expl ai ns t hat  a wor d wi t h mul t i pl e meani ngs i s not  ambi guous " i f  

onl y one meani ng compor t s wi t h an i nsur ed' s obj ect i vel y  

r easonabl e under st andi ng. "   Maj or i t y op. ,  ¶23.  

                                                 
1 Donal dson v.  Ur ban Land I nt er est s,  I nc. ,  211 Wi s.  2d 224,  

231,  564 N. W. 2d 728 ( 1997) .  

2 Hi r schhor n v.  Aut o- Owner s I ns.  Co. ,  2010 WI  App 154,  ¶10,  
330 Wi s.  2d 232,  792 N. W. 2d 639.  
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¶52 The maj or i t y t hen sel ect s one meani ng of  t he wor d 

" wast e"  f r om t he di ct i onar y t o def i ne " wast e"  i n t he pol i cy.  

I r oni cal l y,  t o det er mi ne t hat  i t s chosen di ct i onar y def i ni t i on 

of  " wast e"  i s t he one used i n t he cont ext  of  t he i nsur ance 

pol i cy,  t he maj or i t y expl i c i t l y  i gnor es cont ext .   Maj or i t y op. ,  

¶35.   I n cont r ast ,  a r easonabl e i nsur ed woul d l ook t o wor ds 

sur r oundi ng " wast e"  t o det er mi ne what  " wast e"  means i n t hi s 

pol i cy.   The maj or i t y ' s r ef usal  t o consi der  cont ext  i s  baf f l i ng.   

How el se but  by consi der i ng t he wor d " wast e"  i n cont ext  woul d we 

det er mi ne whi ch of  t he many meani ngs of  " wast e"  i s obj ect i vel y 

r easonabl e? 

¶53 The maj or i t y asser t s t hat  i t  wi l l  not  use cont ext  t o 

hel p i nt er pr et  a wor d,  s i nce doi ng so woul d i nvoke a canon of  

const r uct i on,  and canons of  const r uct i on ar e not  cal l ed upon 

unt i l  af t er  a f i ndi ng of  ambi gui t y.   Maj or i t y op. ,  ¶35.   Thi s i s 

a f aul t y appl i cat i on of  t he canons of  cont r act  i nt er pr et at i on.  

¶54 The cour t  of  appeal s di d not  r ef er  t o t he ej usdem 

gener i s r ul e3 t o " r ewr i t e t he pl ai n t er ms of  t he pol i cy[  ] , "  as 

t he maj or i t y suggest s.   Maj or i t y op. ,  ¶35.   Rat her ,  t he 

r ef er ence t o ej usdem gener i s as used by t he Hi r schhor ns was 

meant  t o i l l ust r at e why a r easonabl e i nsur ed mi ght  concl ude t hat  

guano was not  excl uded by t he pol l ut i on excl usi on.    

¶55 A r easonabl e i nsur ed r eadi ng t he i nsur ance pol i cy 

woul d dr aw concl usi ons about  t he meani ng of  " wast e"  i n l i ght  of  

t he wor ds t hat  appear  near  i t .   Thi s i nt er pr et i ve st r at egy 

under l i es t he ej usdem gener i s r ul e of  const r uct i on,  whi ch i s why 

                                                 
3 See Hirschhorn, 330 Wis. 2d 232, ¶12.  
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t he Hi r schhor ns i nvoked t he r ul e and t he cour t  of  appeal s  

r ef er r ed t o i t .      

¶56 I n some cont ext s——f or  exampl e,  a r ent al  agr eement  f or  

por t abl e t oi l et s wi t h a c l ause r equi r i ng t he r ent er  t o di spose 

of  al l  " wast e"  bef or e r et ur ni ng t he t oi l et s——an obj ect i vel y 

r easonabl e i nt er pr et at i on of  t he wor d " wast e"  woul d i ncl ude 

excr ement .   I n t he cont ext  of  t he def i ni t i on of  " pol l ut ant , "  

when t he wor d " wast e"  f ol l ows t he wor ds " smoke,  vapor ,  soot ,  

f umes,  aci ds,  al kal i s,  chemi cal s,  l i qui ds,  [ and]  gasses, "  a 

r easonabl e i nsur ed mi ght  wel l  concl ude t hat  " wast e"  does not  

encompass guano.   The cour t  of  appeal s suggest s t hat  when t he 

wor d " excr ement "  i s subst i t ut ed i n t he pol i cy f or  t he wor d 

" wast e, "  i t  i s  c l ear  t hat  t he wor d " wast e"  i s not  l i ke t he ot her  

wor ds.   Nor  do bat  f eces and ur i ne come t o mi nd when t he pol i cy 

decl ar es t hat  " wast e i ncl udes mat er i al s t o be r ecycl ed,  

r econdi t i oned,  or  r ecl ai med. "  

¶57 I n sum,  i nst ead of  ut i l i z i ng cont ext  t o di scer n 

meani ng,  t he maj or i t y uses a backwar d met hod.   I t  f i r st  sel ect s 

one di ct i onar y def i ni t i on f r om among many t o def i ne " ' wast e'  

[ as]  unambi guousl y i ncl ud[ i ng]  f eces and ur i ne. "   Maj or i t y op. ,  

¶35.   The maj or i t y ' s sel ect ed di ct i onar y def i ni t i on ends t he 

di scussi on of  t he meani ng of  " wast e. "   The maj or i t y ' s appr oach 

f ai l s i n sever al  r espect s.   I t  f ai l s  t o r ead wor ds i n t he 

i nsur ance pol i cy i n cont ext  t o di scer n t hei r  meani ng;  i t  f ai l s  

t o r ead t he i nsur ance pol i cy f r om t he per spect i ve of  a 

r easonabl e i nsur ed;  and i t  f ai l s  t o const r ue ambi gui t i es agai nst  

t he dr af t er  and i n f avor  of  cover age.   
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¶58 For  t he r easons st at ed above,  I  di ssent .      

¶59 I  am aut hor i zed t o st at e t hat  Just i ce ANN WALSH 

BRADLEY j oi ns t hi s opi ni on.  
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