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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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¶1 PER CURI AM.    We r evi ew t he r epor t  and r ecommendat i on 

of  t he r ef er ee,  t he Honor abl e Ti mot hy L.  Vocke,  t hat  At t or ney 

Rober t  J.  Smead r ecei ve a publ i c  r epr i mand and make r est i t ut i on 

t o a f or mer  c l i ent .   Because no appeal  has been f i l ed,  we r evi ew 

t he r ef er ee' s r epor t  and r ecommendat i on pur suant  t o 

SCR 22. 17( 2) . 1  We appr ove and adopt  t he r ef er ee' s f i ndi ngs of  

                                                 
1 SCR 22. 17( 2)  st at es:    
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f act  and concl usi ons of  l aw.   We agr ee t hat  At t or ney Smead' s 

pr of essi onal  mi sconduct  war r ant s  a publ i c r epr i mand,  and we f i nd 

i t  appr opr i at e t o or der  hi m t o make r est i t ut i on t o hi s f or mer  

c l i ent .   We al so agr ee wi t h t he di r ect or  of  t he Of f i ce of  Lawyer  

Regul at i on ( OLR)  t hat  no cost s be assessed agai nst  At t or ney 

Smead.  

¶2 At t or ney Smead was admi t t ed t o pr act i ce l aw i n 

Wi sconsi n i n 1998 and l ast  pr act i ced i n Menasha.   I n 2010 

At t or ney Smead' s l aw l i cense was suspended f or  120 days f or  

mi sconduct  f ound i n t wo separ at e at t or ney di sci pl i nar y mat t er s.   

The mi sconduct  at  i ssue i ncl uded f ai l i ng t o r espond t o hi s 

c l i ent s '  r equest s f or  i nf or mat i on;  f ai l i ng t o hol d c l i ent s '  

money i n t r ust ;  f ai l i ng t o r ef und unear ned f ee t o a c l i ent ;  

f ai l i ng t o have a wr i t t en cont i ngent  f ee agr eement ;  and f ai l i ng 

t o r espond t o t he OLR' s gr i evance i nvest i gat i ons.   I n r e 

Di sci pl i nar y Pr oceedi ngs Agai nst  Smead,  2010 WI  4,  322 

Wi s.  2d 100,  777 N. W. 2d 644.   At t or ney Smead' s l i cense r emai ns 

suspended.   I n addi t i on,  At t or ney Smead' s l aw l i cense i s  

cur r ent l y suspended f or  nonpayment  of  dues,  noncompl i ance wi t h 

cont i nui ng l egal  educat i on ( CLE)  r equi r ement s,  and f ai l ur e t o 

cooper at e wi t h an OLR gr i evance i nvest i gat i on.  

                                                                                                                                                             
I f  no appeal  i s  f i l ed t i mel y,  t he supr eme cour t  

shal l  r evi ew t he r ef er ee' s r epor t ;  adopt ,  r ej ect  or  
modi f y t he r ef er ee' s f i ndi ngs and concl usi ons or  
r emand t he mat t er  t o t he r ef er ee f or  addi t i onal  
f i ndi ngs;  and det er mi ne and i mpose appr opr i at e 
di sci pl i ne.   The cour t ,  on i t s own mot i on,  may or der  
t he par t i es t o f i l e br i ef s i n t he mat t er  
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¶3 On Apr i l  27,  2011,  t he OLR f i l ed a compl ai nt  al l egi ng 

t hr ee count s of  mi sconduct  ar i s i ng out  of  At t or ney Smead' s 

r epr esent at i on of  M. R. ,  who hi r ed At t or ney Smead t o r epr esent  

hi m i n a cr i mi nal  mat t er .   M. R.  pai d At t or ney Smead $1, 500 f or  

t he r epr esent at i on i n 2007.   On Mar ch 15,  2007,  At t or ney Smead 

f i l ed a not i ce of  appear ance i n t he cr i mi nal  case on M. R. ' s 

behal f .   On Sept ember  21,  2007,  t he Wi nnebago Count y c i r cui t  

cour t  sent  not i ce t o At t or ney Smead about  a hear i ng schedul ed 

f or  Oct ober  25,  2007.    

¶4 On Oct ober  10,  2007,  t hi s cour t  i ssued an or der  

suspendi ng At t or ney Smead' s l i cense f or  f ai l i ng t o cooper at e 

wi t h an OLR gr i evance i nvest i gat i on.   The or der  pr ovi ded t hat  

At t or ney Smead was t o compl y wi t h SCR 22. 26,  whi ch gover ns an 

at t or ney' s act i v i t i es upon suspensi on or  r evocat i on,  and 

r equi r es an at t or ney t o not i f y al l  c l i ent s of  t he suspensi on and 

t he consequent  i nabi l i t y  t o act  as an at t or ney f ol l owi ng t he 

ef f ect i ve dat e of  t he suspensi on.    

¶5 At t or ney Smead f ai l ed t o not i f y  M. R.  of  t he suspensi on 

of  hi s l aw l i cense and f ai l ed t o t el l  hi m he woul d not  be abl e 

t o appear  at  t he Oct ober  25,  2007,  hear i ng or  ot her wi se 

par t i c i pat e f ur t her  i n M. R. ' s def ense.   On Oct ober  25,  2007,  

At t or ney Smead f ai l ed t o appear  i n cour t  f or  t he schedul ed 

hear i ng.   The ci r cui t  cour t  appoi nt ed new counsel  f or  M. R.    

¶6 Fol l owi ng t he suspensi on of  hi s l aw l i cense,  At t or ney 

Smead f ai l ed t o pr ovi de M. R.  wi t h an account i ng of  f ees advanced 

and a r ef und of  any unear ned por t i on of  t he f ee.   At t or ney Smead 
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al so f ai l ed t o r espond t o M. R. ' s post - r epr esent at i on r equest s 

f or  i nf or mat i on about  f ees.    

¶7 M. R.  f i l ed a gr i evance wi t h t he OLR on Apr i l  17,  2009.   

The OLR sent  At t or ney Smead l et t er s by bot h f i r st - c l ass and 

cer t i f i ed mai l  advi s i ng of  hi s  dut y t o cooper at e wi t h t he 

i nvest i gat i on and set t i ng a deadl i ne f or  hi m t o pr ovi de a 

wr i t t en r esponse t o M. R. ' s gr i evance.   At t or ney Smead f ai l ed t o 

pr ovi de a wr i t t en r esponse t o t he gr i evance.  

¶8 Pr i or  t o t he OLR f i l i ng a f or mal  compl ai nt ,  t hi s  case 

was or i gi nal l y r ef er r ed t o a r ef er ee i n t he f or m of  an SCR 22. 12 

st i pul at i on f or  t he i mposi t i on of  a publ i c r epr i mand.   However ,  

t he r ef er ee r ej ect ed t he st i pul at i on because,  at  t hat  t i me,  

At t or ney Smead l acked t he f i nanci al  r esour ces t o pay 

r est i t ut i on.    

¶9 The OLR' s compl ai nt  al l eged t hr ee count s of  

mi sconduct :  

 [ Count  One]   Upon suspensi on of  hi s l aw l i cense 
on Oct ober  10,  2007,  [ At t or ney]  Smead f ai l ed t o not i f y 
hi s c l i ent  M. R.  of  t he suspensi on and t hat  he woul d 
not  be abl e t o appear  at  hi s c l i ent ' s schedul ed 
hear i ng or  ot her wi se par t i c i pat e f ur t her  i n hi s 
def ense,  i n v i ol at i on of  SCR 22. 26( 1) ( a)  and ( b) . 2 

                                                 
2 SCR 22. 26( 1) ( a)  and ( b)  st at es:  

( 1)  On or  bef or e t he ef f ect i ve dat e of  l i cense 
suspensi on or  r evocat i on,  an at t or ney whose l i cense i s 
suspended or  r evoked shal l  do al l  of  t he f ol l owi ng:  

( a)  Not i f y by cer t i f i ed mai l  al l  c l i ent s bei ng 
r epr esent ed i n pendi ng mat t er s of  t he suspensi on or  
r evocat i on and of  t he at t or ney' s consequent  i nabi l i t y  
t o act  as an at t or ney f ol l owi ng t he ef f ect i ve dat e of  
t he suspensi on or  r evocat i on.  
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 [ Count  Two]   Upon suspensi on of  hi s l aw l i cense 
and t her eaf t er ,  [ At t or ney]  Smead f ai l ed t o pr ovi de hi s 
c l i ent  M. R.  wi t h an account i ng of  f ees advanced and a 
r ef und of  any unear ned por t i on of  t he f ee,  and f ai l ed 
t o addr ess hi s c l i ent ' s post - r epr esent at i on r equest s 
f or  i nf or mat i on on t he subj ect  of  f ees,  i n v i ol at i on 
of  SCR 20: 1. 16( d) . 3 

 [ Count  Thr ee]   [ At t or ney]  Smead f ai l ed t o pr ovi de 
OLR wi t h a wr i t t en r esponse t o M. R. ' s gr i evance,  i n 
v i ol at i on of  SCR 22. 03( 2)  and SCR 22. 03( 6) , 4 enf or ced 
vi a SCR 20: 8. 4( h) . 5 

                                                                                                                                                             
 ( b)  Advi se t he c l i ent s t o seek l egal  advi ce of  
t hei r  choi ce el sewher e.   

3 SCR 20: 1. 16( d)  st at es:  

Upon t er mi nat i on of  r epr esent at i on,  a l awyer  
shal l  t ake st eps t o t he ext ent  r easonabl y pr act i cabl e 
t o pr ot ect  a c l i ent ' s i nt er est s,  such as gi v i ng 
r easonabl e not i ce t o t he c l i ent ,  al l owi ng t i me f or  
empl oyment  of  ot her  counsel ,  sur r ender i ng paper s and 
pr oper t y t o whi ch t he cl i ent  i s  ent i t l ed and r ef undi ng 
any advance payment  of  f ee or  expense t hat  has not  
been ear ned or  i ncur r ed.  The l awyer  may r et ai n paper s 
r el at i ng t o t he c l i ent  t o t he ext ent  per mi t t ed by 
ot her  l aw.  

4 SCRs 22. 03( 2)  and ( 6)  st at e as f ol l ows:  

 ( 2)  Upon commenci ng an i nvest i gat i on,  t he 
di r ect or  shal l  not i f y t he r espondent  of  t he mat t er  
bei ng i nvest i gat ed unl ess i n t he opi ni on of  t he 
di r ect or  t he i nvest i gat i on of  t he mat t er  r equi r es 
ot her wi se.   The r espondent  shal l  f ul l y  and f ai r l y 
di scl ose al l  f act s and ci r cumst ances per t ai ni ng t o t he 
al l eged mi sconduct  wi t hi n 20 days af t er  bei ng ser ved 
by or di nar y mai l  a r equest  f or  a wr i t t en r esponse.   
The di r ect or  may al l ow addi t i onal  t i me t o r espond.   
Fol l owi ng r ecei pt  of  t he r esponse,  t he di r ect or  may 
conduct  f ur t her  i nvest i gat i on and may compel  t he 
r espondent  t o answer  quest i ons,  f ur ni sh document s,  and 
pr esent  any i nf or mat i on deemed r el evant  t o t he 
i nvest i gat i on.  

 .  .  .   
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¶10 On May 6,  2011,  At t or ney Smead f i l ed an answer  

admi t t i ng al l  al l egat i ons i n t he OLR' s compl ai nt .   A hear i ng was 

hel d bef or e Ref er ee Vocke on August  9,  2011.   The r ef er ee i ssued 

hi s r epor t  and r ecommendat i on on August  24,  2011.   The r ef er ee 

concl uded t hat  t he OLR had met  i t s bur den of  pr oof  wi t h r espect  

t o t he al l egat i ons cont ai ned i n al l  t hr ee count s of  t he OLR' s 

compl ai nt .   The r ef er ee not ed t hat  by f i l i ng an answer  admi t t i ng 

al l  of  t he al l egat i ons agai nst  hi m,  At t or ney Smead was 

essent i al l y  ent er i ng a pl ea of  no cont est  as t o al l  t hr ee count s 

of  mi sconduct .   The r ef er ee concl uded t hat  a publ i c r epr i mand 

woul d be an appr opr i at e sanct i on f or  At t or ney Smead' s 

mi sconduct .    

¶11 The r ef er ee not ed t hat  At t or ney Smead was pr evi ousl y 

di sci pl i ned,  and t he r ef er ee sai d t her e appear ed t o be a pat t er n 

of  mi sconduct  bet ween t he t wo pr i or  di sci pl i nar y cases,  whi ch 

r esul t ed i n t he 2010 suspensi on of  At t or ney Smead' s l i cense,  and 

t he i nst ant  case.   However ,  t he r ef er ee al so f ound numer ous 

mi t i gat i ng f act or s,  i ncl udi ng t he f act  t hat  t he mi sconduct  at  

i ssue her e occur r ed dur i ng pr eci sel y t he same t i mef r ame as t he 

                                                                                                                                                             
 ( 6)  I n t he cour se of  t he i nvest i gat i on,  t he 
r espondent ' s wi l f ul  f ai l ur e t o pr ovi de r el evant  
i nf or mat i on,  t o answer  quest i ons f ul l y,  or  t o f ur ni sh 
document s and t he r espondent ' s mi sr epr esent at i on i n a 
di scl osur e ar e mi sconduct ,  r egar dl ess of  t he mer i t s of  
t he mat t er s asser t ed i n t he gr i evance.  

5 SCR 20: 8. 4( h)  s t at es i t  i s  pr of essi onal  mi sconduct  f or  a 
l awyer  t o " f ai l  t o cooper at e i n t he i nvest i gat i on of  a gr i evance 
f i l ed wi t h t he of f i ce of  l awyer  r egul at i on as r equi r ed by SCR 
21. 15( 4) ,  SCR 22. 001( 9) ( b) ,  SCR 22. 03( 2) ,  SCR 22. 03( 6) ,  or  SCR 
22. 04( 1) ;  .  .  .  . "  



No.  2011AP960- D   

 

7 
 

mi sconduct  t hat  occur r ed i n t he t wo pr i or  di sci pl i nar y cases and 

i f  t he t i mi ng had been r i ght ,  t he OLR coul d have br ought  al l  

t hr ee cases at  t he same t i me.    

¶12 The r ef er ee f ound a s i gni f i cant  mi t i gat i ng f act or  t o 

be t hat  At t or ney Smead' s mi sconduct  ar ose af t er  he t ook over  a 

heavy casel oad f r om anot her  at t or ney wi t h whom he shar ed of f i ce 

space and whose l i cense was suspended.   The r ef er ee not ed t hat  

out  of  a sense of  compassi on and pr of essi onal  obl i gat i on,  

At t or ney Smead near l y doubl ed hi s own casel oad by t aki ng on t he 

ot her  at t or ney' s c l i ent s,  t he vast  maj or i t y of  whom had al r eady 

pai d r et ai ner s t o t he suspended at t or ney,  and At t or ney Smead 

basi cal l y handl ed t hese cl i ent s '  cases f or  f r ee.    

¶13 The r ef er ee f ound At t or ney Smead t o be r emor sef ul  and 

f ound At t or ney Smead' s pr obl ems wer e si t uat i onal  i n t hat  he was 

unexpect edl y over whel med by t he amount  of  addi t i onal  wor k he 

t ook on and t her e was no i ndi cat i on t hat  he oper at ed out  of  

gr eed or  di shonest  mot i ve.   The r ef er ee not ed t hat  At t or ney 

Smead has di scont i nued t he pr act i ce of  l aw,  has gone t o nur si ng 

school  and obt ai ned an R. N.  degr ee,  and i s cur r ent l y wor ki ng at  

a hospi t al .   Based on al l  of  t hose f act or s,  t he r ef er ee 

concl uded t hat  a publ i c r epr i mand was an appr opr i at e l evel  of  

di sci pl i ne.  

¶14 At t or ney Smead agr eed t hat  he owed M. R.  $1, 500 

r est i t ut i on,  pl us i nt er est .   At  t he hear i ng bef or e t he r ef er ee,  

At t or ney Smead t ender ed t wo money or der s,  one i n t he amount  of  

$1, 000 and one i n t he amount  of  $787. 50,  whi ch woul d cover  

$1, 500 i n r est i t ut i on as wel l  as i nt er est  t hr ough August  2011.   
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Ther e was a di scussi on on t he r ecor d t hat  M. R.  has di sappear ed 

and bot h At t or ney Smead and counsel  f or  t he OLR made r epeat ed 

at t empt s t o l ocat e M. R. ,  al l  wi t hout  success.   When asked what  

shoul d be done wi t h t he $1, 787. 50,  OLR' s counsel  sai d she had 

done some i nvest i gat i on and bel i eved t he f unds shoul d be 

deposi t ed wi t h t he Of f i ce of  t he St at e Tr easur er  as uncl ai med 

pr oper t y.   She sai d t hi s pr oposal  was based upon gui dance t he 

OLR pr ovi des t o Wi sconsi n at t or neys on OLR' s web si t e.   The 

r ef er ee concl uded t hat  t hi s pr oposed handl i ng of  t he money 

or der s was not  sui t abl e t o t he c i r cumst ances pr esent ed i n t hi s 

case and di r ect ed t hat  OLR' s counsel  t ake possessi on of  t he 

money or der s and t ur n t hem over  t o t he c l er k  of  t hi s cour t  

pendi ng a det er mi nat i on by t he cour t  as t o t he appr opr i at e 

handl i ng of  t he f unds.   The r ef er ee al so suggest ed t hat  i f  M. R.  

had not  come f or war d t o col l ect  t he money wi t hi n one year ,  t he 

money shoul d be r et ur ned t o At t or ney Smead.   Fi nal l y,  t he 

r ef er ee r ecommended t hat  no cost s be i mposed agai nst  At t or ney 

Smead.    

¶15 Thi s cour t  wi l l  af f i r m a r ef er ee' s f i ndi ngs of  f act  

unl ess t hey ar e c l ear l y er r oneous.   Concl usi ons of  l aw ar e 

r evi ewed de novo.   I n r e Di sci pl i nar y Pr oceedi ngs Agai nst  Tul l y,  

2005 WI  100,  ¶25,  283 Wi s.  2d 124,  699 N. W. 2d 882.   Thi s cour t  

i s  f r ee t o i mpose what ever  di sci pl i ne i t  deems appr opr i at e,  

r egar dl ess of  t he r ef er ee' s r ecommendat i on.   I n r e Di sci pl i nar y 

Pr oceedi ngs Agai nst  Wi dul e,  2003 WI  34,  ¶44,  261 Wi s.  2d 45,  660 

N. W. 2d 686.  
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¶16 Because t hey have not  been shown t o be c l ear l y 

er r oneous,  we adopt  t he r ef er ee' s f i ndi ngs of  f act .   We al so 

agr ee wi t h t he r ef er ee' s concl usi ons of  l aw and hi s 

r ecommendat i on r egar di ng t he appr opr i at e l evel  of  di sci pl i ne.   

We concl ude t hat  a publ i c r epr i mand i s suf f i c i ent  t o achi eve t he 

obj ect i ves of  at t or ney di sci pl i ne.   We al so agr ee t hat  under  t he 

uni que f act s of  t hi s case,  no cost s shoul d be i mposed agai nst  

At t or ney Smead.   We not e t hat  i n i t s st at ement  of  cost s,  t he OLR 

says i t  i s  appr opr i at e t o t r eat  t hi s case si mi l ar  t o cases 

i nvol v i ng st i pul at i ons f i l ed under  SCR 22. 12,  i n whi ch cost s ar e 

gener al l y not  assessed agai nst  a r espondent .   The OLR poi nt s out  

t hat  At t or ney Smead was pr evi ousl y wi l l i ng t o ent er  i nt o a pr e-

l i t i gat i on st i pul at i on t o r esol ve t he mat t er  but  a r ef er ee 

r ej ect ed t hat  agr eement  because At t or ney Smead was unabl e t o pay 

r est i t ut i on at  t hat  t i me.   The OLR al so not es t hat  At t or ney 

Smead cont i nued hi s wi l l i ngness t o r esol ve t he mat t er  by not  

cont est i ng a publ i c r epr i mand and payi ng r est i t ut i on t o M. R.    

¶17 Supr eme cour t  r ul e 22. 24( 1m)  pr ovi des t hat  i t  i s  t hi s 

cour t ' s  gener al  pol i cy upon a f i ndi ng of  mi sconduct  t o i mpose 

al l  cost s upon t he r espondent .   I n cases i nvol v i ng ext r aor di nar y 

c i r cumst ances,  t he cour t  may,  i n t he exer ci se of  i t s  di scr et i on,  

r educe t he amount  of  cost s i mposed upon a r espondent .   We deem 

i t  an ext r aor di nar y c i r cumst ance t hat  t he mi sconduct  at  i ssue 

her e occur r ed at  appr oxi mat el y t he same t i me as t he mi sconduct  

at  i ssue i n t he mat t er s whi ch r esul t ed i n At t or ney Smead' s 2010 

suspensi on.   As t he r ef er ee poi nt ed out ,  i f  t he count s i nvol v i ng 

M. R.  coul d have been br ought  concur r ent l y wi t h t he count s 
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al l eged i n t he ear l i er  pr oceedi ngs,  i t  i s  l i kel y t hat  addi t i onal  

cost s woul d not  have been i ncur r ed.   I n addi t i on,  we not e t hat  

At t or ney Smead at t empt ed t o br i ng t hi s mat t er  t o a swi f t  

concl usi on,  f i r st  by agr eei ng t o ent er  i nt o an SCR 22. 12 

st i pul at i on and t hen by f i l i ng an answer  admi t t i ng al l  

al l egat i ons i n OLR' s compl ai nt .   For  t hese r easons,  we decl i ne 

t o assess any cost s agai nst  At t or ney Smead.  

¶18 Whi l e we agr ee wi t h t he r ef er ee t hat  At t or ney Smead 

shoul d be r equi r ed t o make r est i t ut i on t o M. R.  i n t he amount  of  

$1, 787. 50,  we deem i t  appr opr i at e t o est abl i sh a di f f er ent  

pr ocedur e t han t hat  suggest ed by t he r ef er ee.   As not ed above,  

i n spi t e of  due di l i gence,  nei t her  At t or ney Smead nor  counsel  

f or  t he OLR has been abl e t o ascer t ai n M. R. ' s cur r ent  

wher eabout s.   Under  t he c i r cumst ances,  we deem i t  appr opr i at e t o 

t r ansmi t  t he $1, 787. 50 t o t he uncl ai med pr oper t y uni t  of  t he 

Of f i ce of  t he St at e Tr easur er .    

¶19 I T I S ORDERED t hat  Rober t  J.  Smead i s  publ i c l y 

r epr i manded f or  pr of essi onal  mi sconduct .  

¶20 I T I S FURTHER ORDERED t hat  wi t hi n 30 days of  t he dat e 

of  t hi s or der ,  t he c l er k of  t hi s cour t  shal l  t r ansmi t  t o t he 

uncl ai med pr oper t y uni t  of  t he Of f i ce of  t he St at e Tr easur er  t he 

t wo money or der s t ot al i ng $1, 787. 50,  whi ch r epr esent  r est i t ut i on 

and i nt er est  owed t o M. R.  by At t or ney Smead.    
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