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ABRAHAMSQN, C. J. dissents (Opinion filed).
BRADLEY, J. AND CROOKS, J. join dissent.

Nor PARTICIPATING  ZI EGLER, J. did not participate.
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STATE OF W SCONSI N ) I N SUPREME COURT

M chael S. Pol sky as receiver for
Communi cati ons Products Corporation,

Pl ai ntiff-Respondent - Cr oss- Appel | ant - FI LED
Petitioner,

JuL 12, 2011

V.

A. John Voel ker

Daniel E. Virnich and Jack M Mbores, Acting C'g)ﬁrff Supr enme

Def endant s- Appel | ant s- Cr oss-
Respondent s.

11 PER CURI AM On Septenber 22, 2010, the court granted
M chael S. Polsky's petition for review Justice Roggensack
participated in the order. On February 3, 2011, oral argunent
was hel d. Justice Roggensack participated in the oral argunent.
On March 2, 2011, the court issued its decision that affirned
the <court of appeals based on a 3:3 decision of the

1

participating justices. Pol sky v. Virnich, 2011 W 13, 332

Ws. 2d 1, = N W2d __ . Justice Roggensack participated in the

deci si on.

1 Justice Annette Ki ngsl and Zi egl er W t hdrew from
participation after the petition for review was granted, but
before oral argunent was heard.



No. 2007AP203

2 On March 14, 2011, Polsky? noved the court "for an
order reconsidering the Court's March 2, 2011 per curiam
opinion, or alternatively, to vacate the decision as void." As
grounds for the notion, Polsky asserted that because Justice
Roggensack had not participated in this case when it was
certified to the court in 2008 and when the court's July 7, 2009
deci sion remanded the matter to the court of appeals, Pol sky v.
Virnich, 2009 W 66, 318 Ws. 2d 599, 769 N.W2d 52, she should
be disqualified by the court from participation in the per
curiam deci sion issued March 2, 2011. The per curiam decision
resulted in a 3:3 affirmance of the court of appeals. Pol sky
asks that the court "grant his notion to reconsider the March 2,
2011 per curiam decision or otherwi se declare that decision
void, and a new decision be issued by qualifying justices."

13 In response to Pol sky's notion, Daniel E.  Virnich and
Jack M Moores (hereinafter Virnich), contend that Polsky's
motion was not tinely because Pol sky waited al nost six nonths
after the petition for review had been granted, wth Justice
Roggensack participating; five and one-half weeks after oral
argunent, with Justice Roggensack participating; and until after
the court's decision that affirned the court of appeals based on
a 3:3 decision of the justices then participating. Virnich also
points out that Polsky has identified no basis under Ws. Stat.

8§ 757.19 requiring Justice Roggensack to conclude that she nust

2 An amicus curiae, Sheet Metal Workers International Local
Uni on No. 565, supports Pol sky's notion.
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w t hdraw and that decisions about whether to participate in any
given case are for the individual justice to decide, not the

court, citing State v. Anerican TV & Appliance of Mdison, Inc.,

151 Ws. 2d 175, 443 N.W2d 662 (1989).
14 W have concluded that this court does not have the
power to renobve a justice from participating in an individual

proceedi ng, on a case-by-case basis. State v. Henley, 2011 W

67, 25, _ Ws. 2d _, _ NWw22d __. We explained that our
decision in regard to the scope of the court's power when asked
to renbve a justice on a case-by-case basis is consistent with
the court's Internal Qperation Procedures, 10OP Il.L. 1., and that
it is also "mrrors the way in which the United States Suprene
Court addresses notions to disqualify a Suprenme Court Justice."
Henley, = Ws. 2d _ , 14926-27. W also concluded that due
process is provided by the decisions of the individual justices
who decide to participate in the cases presented to the court.
Id., 1113, 31. Accordingly, for the reasons stated nore fully
in Henley, we deny Polsky's notion to disqualify Justice
Roggensack.

15 ANNETTE KI NGSLAND ZI EGLER, J., did not participate.
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16 SHI RLEY S. ABRAHAMSON, C. J. (di ssenting). | dissent

for the reasons set forth in the dissents in State v. Allen,

2010 W 10, 322 Ws. 2d 372, 778 N.W2d 863; in State v. Henley,

2011 W 67, _ Ws. 2d _ , _ NW2d ___ (recusal notion);
and in State v. Henley, 2011 W 68, __ Ws. 2d _ ,
N.W2d __ (amcus reconsideration). | conclude that as a

matter of federal and state constitutional due process the court
must determne whether a party is denied due process when a
justice refuses to recuse upon notion of a party.

17 | am authorized to state that Justices ANN WALSH
BRADLEY and N. PATRI CK CROOKS join this dissent.
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