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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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¶1 ANNETTE KI NGSLAND ZI EGLER,  J.    Thi s i s a r evi ew of  a 

publ i shed deci s i on of  t he cour t  of  appeal s,  Si eber t  v.  Wi sconsi n 

Amer i can Mut ual  I nsur ance Co. ,  2010 WI  App 94,  325 Wi s.  2d 740,  

787 N. W. 2d 54,  t hat  r ever sed an or der  of  t he Onei da Count y 

Ci r cui t  Cour t 1 gr ant i ng summar y j udgment  i n f avor  of  Wi sconsi n 

Amer i can Mut ual  I nsur ance Company ( Wi sconsi n Amer i can)  and 

di smi ssi ng t he pl ai nt i f f s '  di r ect  act i on c l ai m f or  negl i gent  

ent r ust ment .   Based upon i t s ear l i er  det er mi nat i on t hat  t he 

i nsur ance pol i cy i ssued by Wi sconsi n Amer i can di d not  cover  t he 

dr i ver ' s al l eged negl i gent  oper at i on of  t he vehi c l e,  t he c i r cui t  

cour t  concl uded t hat  t he pol i cy l i kewi se does not  cover  t he 

pl ai nt i f f s '  negl i gent  ent r ust ment  c l ai m.  

¶2 Two of  t he pl ai nt i f f s,  Jessi ca Si eber t  and her  mot her ,  

Lynet t e Si eber t  ( col l ect i vel y,  Si eber t ) , 2 appeal ed,  and t he cour t  

of  appeal s r ever sed.  

¶3 We gr ant ed Wi sconsi n Amer i can' s pet i t i on f or  r evi ew.   

We now r ever se t he deci s i on of  t he cour t  of  appeal s.  

¶4 Wi sconsi n Amer i can pr esent s t wo i ssues f or  our  r evi ew:  

( 1)  Does t he al l eged negl i gent  ent r ust ment  of  t he vehi c l e 

const i t ut e an i ndependent  concur r ent  cause of  Jessi ca 

Si eber t ' s  i nj ur i es suf f i c i ent  t o t r i gger  cover age under  

Wi sconsi n Amer i can' s i nsur ance pol i cy when no cover age 

                                                 
1 The Honor abl e Pat r i ck F.  O' Mel i a pr esi ded.  

2 For  c l ar i t y,  we use Jessi ca Si eber t  and Lynet t e Si eber t ' s  
f ul l  names when r ef er r i ng t o t hem i ndi v i dual l y.  
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exi st s f or  t he dr i ver ' s al l eged negl i gent  oper at i on of  

t he vehi c l e? 

( 2)  I s Si eber t ' s  negl i gent  ent r ust ment  c l ai m bar r ed by c l ai m 

or  i ssue pr ecl us i on by v i r t ue of  t he f act  t hat  Si eber t  

asser t ed t he cl ai m agai nst  Wi sconsi n Amer i can af t er  t he 

c i r cui t  cour t  ent er ed j udgment  on t he j ur y  ver di ct  

di smi ssi ng wi t h pr ej udi ce Si eber t ' s  or i gi nal  compl ai nt  

agai nst  Wi sconsi n Amer i can? 

¶5 We concl ude t hat  t he al l eged negl i gent  ent r ust ment  of  

t he vehi c l e does not  const i t ut e an i ndependent  concur r ent  cause 

of  Jessi ca Si eber t ' s  i nj ur i es suf f i c i ent  t o t r i gger  cover age,  

when no cover age exi st s f or  t he al l eged negl i gent  oper at i on of  

t he vehi c l e.   Speci f i cal l y,  t he al l eged negl i gent  ent r ust ment  of  

t he vehi c l e i s not  act i onabl e wi t hout  t he occur r ence of  an 

excl uded r i sk——t he al l eged negl i gent  oper at i on of  t he vehi c l e.   

Ther ef or e,  t her e i s no cover age f or  Si eber t ' s  negl i gent  

ent r ust ment  c l ai m,  and Wi sconsi n Amer i can i s ent i t l ed t o summar y 

j udgment .  

¶6 Our  concl usi on t hat  Wi sconsi n Amer i can i s ent i t l ed t o 

summar y j udgment  by v i r t ue of  t he l ack of  cover age f or  Si eber t ' s  

negl i gent  ent r ust ment  c l ai m i s di sposi t i ve i n t hi s case.   

Accor di ngl y,  we do not  r each t he i ssue of  whet her  Si eber t ' s  

negl i gent  ent r ust ment  c l ai m i s bar r ed by c l ai m or  i ssue 

pr ecl usi on.  

I .  FACTUAL BACKGROUND 

¶7 On June 17,  2006,  Jessi ca Koehl er  ( Koehl er )  gave 

per mi ssi on t o her  boyf r i end,  Jesse Raddat z ( Raddat z) ,  t o dr i ve 
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her  f at her ' s 1996 Chevr ol et  Lumi na t o a f ood pant r y i n Eagl e 

Ri ver ,  t he c i t y i n whi ch Koehl er  and Raddat z l i ved.   Koehl er  

advi sed Raddat z t hat  he and hi s f r i end " coul d use [ t he vehi c l e]  

as l ong as t hey went  t o t he Food Pant r y and came r i ght  

back .  .  .  . "  

¶8 Raddat z di d not  use t he vehi c l e t o dr i ve t o t he f ood 

pant r y.   I nst ead,  Raddat z and hi s f r i end pi cked up f our  mor e 

passenger s,  i ncl udi ng Jessi ca Si eber t ,  and headed t o a par t y i n 

Rhi nel ander .    

¶9 Whi l e t r avel i ng sout h on t wo- l ane Hi ghway 17,  Raddat z 

appr oached a Host ess t r uck al so t r avel i ng sout h.   The Host ess 

t r uck was near i ng t he i nt er sect i on of  Hi ghway 17 and Count y Road 

A i n t he t ownshi p of  Sugar  Camp.   A passi ng l ane t o t he r i ght  of  

sout hbound Hi ghway 17 gave vehi c l es t he oppor t uni t y t o pass 

t hose vehi c l es t ur ni ng l ef t  ont o Count y Road A.   Accor di ng t o 

deposi t i on t est i mony,  Raddat z at t empt ed t o pass t he Host ess 

t r uck on t he r i ght  when t he t r uck suddenl y swer ved i n and out  of  

t he passi ng l ane.   Raddat z l ost  cont r ol  of  t he vehi c l e and dr ove 

i nt o t he di t ch,  causi ng t he vehi c l e t o r ol l .   Raddat z and f our  

of  t he ot her  f i ve passenger s,  i ncl udi ng Jessi ca Si eber t ,  wer e 

ej ect ed f r om t he vehi c l e.    

¶10 Raddat z and one ot her  passenger  wer e k i l l ed i n t he 

acci dent .   The ot her  f our  passenger s wer e i nj ur ed,  Jessi ca 

Si eber t  sever el y.  

¶11 The vehi c l e was i nsur ed by Wi sconsi n Amer i can t hr ough 

an aut omobi l e i nsur ance pol i cy i ssued t o Koehl er ' s f at her .  

I I .  PROCEDURAL POSTURE 
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¶12 On Febr uar y 14,  2007,  Si eber t  f i l ed a di r ect  act i on3 

agai nst  Wi sconsi n Amer i can,  al l egi ng t hat  Raddat z ' s negl i gent  

oper at i on of  t he vehi c l e caused Jessi ca Si eber t  t o sust ai n 

ser i ous i nj ur i es.   The compl ai nt  f ur t her  al l eged t hat  Jessi ca 

Si eber t ' s  i nj ur i es,  i n t ur n,  caused Lynet t e Si eber t  t o suf f er  

t he l oss of  her  daught er ' s soci et y and compani onshi p and t o 

i ncur  medi cal  expenses.  

¶13 On May 9,  2007,  t wo ot her  sur vi v i ng passenger s ( t he 

i nt er veni ng pl ai nt i f f s)  f i l ed an i nt er veni ng compl ai nt  agai nst  

Wi sconsi n Amer i can and si mi l ar l y al l eged Raddat z ' s negl i gent  

oper at i on of  t he vehi c l e.  

¶14 Wi sconsi n Amer i can answer ed bot h compl ai nt s by,  i nt er  

al i a,  r ai s i ng an af f i r mat i ve def ense t hat  Raddat z exceeded t he 

scope of  per mi ssi on t o use t he vehi c l e and t her ef or e di d not  

qual i f y as an i nsur ed under  t he pol i cy i ssued t o Koehl er ' s 

f at her .  

¶15 Wi sconsi n Amer i can moved t he ci r cui t  cour t  t o 

bi f ur cat e t he i ssue of  i nsur ance cover age f r om t he under l y i ng 

                                                 
3 See Wi s.  St at .  § 632. 24 ( 2005- 06)  ( " Any bond or  pol i cy of  

i nsur ance cover i ng l i abi l i t y  t o ot her s f or  negl i gence makes t he 
i nsur er  l i abl e,  up t o t he amount s st at ed i n t he bond or  pol i cy,  
t o t he per sons ent i t l ed t o r ecover  agai nst  t he i nsur ed f or  t he 
deat h of  any per son or  f or  i nj ur y t o per sons or  pr oper t y,  
i r r espect i ve of  whet her  t he l i abi l i t y  i s  pr esent l y est abl i shed 
or  i s cont i ngent  and t o become f i xed or  cer t ai n by f i nal  
j udgment  agai nst  t he i nsur ed. " ) .  

Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 
t he 2005- 06 ver si on unl ess ot her wi se i ndi cat ed.  
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i ssues of  l i abi l i t y  and damages. 4  The ci r cui t  cour t  gr ant ed 

Wi sconsi n Amer i can' s mot i on. 5 

¶16 On June 23,  2008,  t he cover age i ssue pr oceeded t o a 

t wo- day j ur y t r i al .   The j ur y was asked t he f ol l owi ng quest i on:  

" At  and i mmedi at el y bef or e t he t i me of  t he acci dent ,  di d Jesse 

Raddat z exceed t he scope of  per mi ssi on t hat  he was pr ovi ded by 

Jessi ca Koehl er  t o use t he 1996 Chevr ol et  Lumi na?"   The j ur y 

answer ed,  " Yes. "  

¶17 Soon af t er ,  on Jul y 11,  2008,  Si eber t  and t he 

i nt er veni ng pl ai nt i f f s f i l ed a mot i on t o amend t hei r  compl ai nt s 

agai nst  Wi sconsi n Amer i can t o add a cause of  act i on f or  

Koehl er ' s negl i gent  ent r ust ment  of  t he vehi c l e t o Raddat z.   

Wi sconsi n Amer i can opposed t he mot i on,  ar gui ng t hat  t he new 

cause of  act i on was bar r ed by c l ai m and i ssue pr ecl usi on.  

¶18 On Sept ember  29,  2008,  t he c i r cui t  cour t  ent er ed 

j udgment  on t he j ur y ver di ct  and det er mi ned t hat  " because Jesse 

Raddat z exceeded t he scope of  t he per mi ssi on t hat  he was 

pr ovi ded by Jessi ca Koehl er  t o use t he 1996 Lumi na at  and 

                                                 
4 See Wi s.  St at .  § 803. 04( 2) ( b)  ( per mi t t i ng t he c i r cui t  

cour t  t o " di r ect [ ]  and conduct [ ]  separ at e t r i al s on t he i ssue of  
l i abi l i t y  t o t he pl ai nt i f f  or  ot her  par t y seeki ng af f i r mat i ve 
r el i ef  and on t he i ssue of  whet her  t he i nsur ance pol i cy i n 
quest i on af f or ds cover age" ) .  

5 Ther eaf t er ,  on Oct ober  12,  2007,  and November  15,  2007,  
r espect i vel y,  Si eber t  and t he i nt er veni ng pl ai nt i f f s amended 
t hei r  compl ai nt s  t o add a negl i gence cause of  act i on agai nst  
Ryan Fr i ber g,  t he dr i ver  of  t he Host ess t r uck,  and I nt er st at e 
Br ands Cor por at i on,  t he owner  of  t he Host ess t r uck.   Those 
def endant s and Wi sconsi n Amer i can t hen asser t ed cr oss- cl ai ms 
agai nst  each ot her  f or  cont r i but i on.   Fr i ber g and I nt er st at e 
Br ands Cor por at i on ar e not  par t i es t o t hi s appeal .  
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i mmedi at el y bef or e t he t i me t he acci dent  occur r ed[ , ]  t her e i s no 

i nsur ance cover age avai l abl e under  t he Wi sconsi n Amer i can Mut ual  

I nsur ance Company pol i cy .  .  .  . "   The ci r cui t  cour t  t her ef or e 

di smi ssed " on t he mer i t s and wi t h pr ej udi ce"  Si eber t  and t he 

i nt er veni ng pl ai nt i f f s '  compl ai nt s agai nst  Wi sconsi n Amer i can. 6 

¶19 Subsequent  t o t he j udgment ,  however ,  t he c i r cui t  cour t  

gr ant ed Si eber t  and t he i nt er veni ng pl ai nt i f f s '  mot i on t o amend 

t hei r  compl ai nt s .   Si eber t  and t he i nt er veni ng pl ai nt i f f s t hen 

each f i l ed a second amended compl ai nt ,  asser t i ng a cause of  

act i on agai nst  Wi sconsi n Amer i can f or  negl i gent  ent r ust ment .   

Speci f i cal l y,  t he compl ai nt s al l eged t hat  Koehl er  ent r ust ed her  

f at her ' s vehi c l e t o Raddat z wi t h f ul l  knowl edge of  t he f act  t hat  

Raddat z di d not  have a val i d dr i ver ' s l i cense.   As such,  t he 

compl ai nt s al l eged,  Koehl er  knew,  or  i n t he exer ci se of  or di nar y 

car e shoul d have known,  t hat  Raddat z i nt ended or  was l i kel y t o 

use t he vehi c l e i n a way t hat  woul d cr eat e an unr easonabl e r i sk 

of  har m t o ot her s.   The compl ai nt s f ur t her  asser t ed t hat  

Koehl er ' s negl i gent  ent r ust ment  was " a separ at e and di st i nct  act  

of  negl i gence f r om Jesse Raddat z ' [ s]  negl i gent  oper at i on of  t he 

vehi c l e. "  

¶20 Wi sconsi n Amer i can moved f or  summar y j udgment ,  ar gui ng 

t hat  t her e i s no cover age under  t he pol i cy f or  Koehl er ' s al l eged 

negl i gent  ent r ust ment .   Speci f i cal l y,  Wi sconsi n Amer i can 

mai nt ai ned t hat  Koehl er ' s act  of  ent r ust i ng t he vehi c l e t o 

                                                 
6 The ci r cui t  cour t  s i mi l ar l y di smi ssed al l  cr oss- cl ai ms 

agai nst  Wi sconsi n Amer i can.  
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Raddat z i s not  an i ndependent  concur r ent  cause of  t he i nj ur i es 

suf f er ed by Jess i ca Si eber t  and t he i nt er veni ng pl ai nt i f f s;  t hat  

i s ,  Koehl er ' s act  r equi r es t he occur r ence of  a non- cover ed r i sk—

—Raddat z ' s negl i gent  oper at i on of  t he vehi c l e——t o be act i onabl e.  

¶21 Al t er nat i vel y,  Wi sconsi n Amer i can ar gued t hat  t he 

j ur y ' s f i ndi ng t hat  Raddat z exceeded t he scope of  per mi ssi on 

pr event s Si eber t  and t he i nt er veni ng pl ai nt i f f s f r om bei ng abl e 

t o r el i t i gat e and pr ove an el ement  of  negl i gent  ent r ust ment ,  

namel y,  whet her  Koehl er  per mi t t ed Raddat z t o oper at e her  

f at her ' s vehi c l e.  

¶22 On Apr i l  2,  2009,  t he c i r cui t  cour t  hel d a hear i ng on 

Wi sconsi n Amer i can' s mot i on f or  summar y j udgment  and t hen 

gr ant ed t he mot i on on Apr i l  20,  2009.   The ci r cui t  cour t  

det er mi ned t hat  cover age i s not  avai l abl e under  t he pol i cy f or  

Koehl er ' s al l eged negl i gent  ent r ust ment .   I n par t i cul ar ,  

appl y i ng t hi s cour t ' s  deci s i on i n Banker t  v.  Thr esher men' s 

Mut ual  I nsur ance Co. ,  110 Wi s.  2d 469,  329 N. W. 2d 150 ( 1983) ,  

t he c i r cui t  cour t  agr eed wi t h Wi sconsi n Amer i can t hat  Koehl er ' s 

al l eged negl i gent  ent r ust ment  does not  const i t ut e an i ndependent  

concur r ent  cause of  t he i nj ur i es suf f er ed by Jessi ca Si eber t  and 

t he i nt er veni ng pl ai nt i f f s:   

Si eber t ' s  c l ai m f or  negl i gent  ent r ust ment  i s dependent  
upon Raddat z ' s negl i gent  oper at i on of  t he vehi c l e.   
The al l eged negl i gence of  Raddat z i s not  cover ed under  
t he pol i cy pur suant  t o t he j ur y ' s f i ndi ng l ast  summer  
when t hey f ound t hat  Raddat z exceeded t he scope of  
per mi ssi on.   And so Raddat z ' s negl i gent  oper at i on of  
t he vehi c l e i s an excl uded r i sk.   And because t he 
negl i gent  ent r ust ment  c l ai m agai nst  Koehl er  r equi r es 
t he occur r ence of  Raddat z ' s negl i gence and because a 
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c l ai m f or  Raddat z ' s negl i gence i s excl uded under  t he 
pol i cy,  t he al l eged negl i gent  ent r ust ment  by Koehl er  
i s not  an i ndependent  concur r ent  cause.  

¶23 Si eber t  appeal ed, 7 and t he cour t  of  appeal s r ever sed,  

hol di ng t hat  t her e i s cover age f or  Koehl er ' s al l eged negl i gent  

ent r ust ment .   Si eber t ,  325 Wi s.  2d 740.   The cour t  of  appeal s 

concl uded t hat  t he i ndependent  concur r ent  cause r ul e does not  

appl y i n t hi s  case because Koehl er ' s al l eged negl i gent  

ent r ust ment  does not  i mpl i cat e an excl uded r i sk.   I d. ,  ¶7.    

¶24 The cour t  of  appeal s began i t s anal ysi s by dr awi ng a 

di st i nct i on bet ween l ack of  cover age and an " excl uded r i sk. "   

I d. ,  ¶8.   I n t hi s case,  t he cour t  of  appeal s expl ai ned,  t he f act  

t hat  t he pol i cy does not  cover  Raddat z ' s negl i gent  oper at i on of  

t he vehi c l e does not  mean t hat  t he pol i cy excl udes t he r i sk.   

I d.   " The [ i ndependent  concur r ent  cause]  r ul e i s concer ned not  

wi t h who i s cover ed f or  t hei r  act i ons,  but  wi t h whet her  t he r i sk  

i s one t he pol i cy i nsur es. "   I d. ,  ¶10.   The cour t  of  appeal s 

concl uded t hat  Koehl er ' s al l eged negl i gent  ent r ust ment  i s a r i sk  

i nsur ed under  t he pol i cy:  " Raddat z ' s own negl i gence may be 

excl uded f r om cover age,  but  t he r i sk associ at ed wi t h Koehl er  

l endi ng her  car  t o hi m i s not . "   I d. ,  ¶11;  see al so i d. ,  ¶9.   

Accor di ngl y,  t he cour t  of  appeal s r easoned,  t he i ndependent  

concur r ent  cause r ul e does not  appl y.   I d. ,  ¶11.    

¶25 The cour t  of  appeal s al so r ej ect ed Wi sconsi n 

Amer i can' s ar gument  t hat  Si eber t ' s  negl i gent  ent r ust ment  c l ai m 

i s bar r ed by c l ai m pr ecl usi on.   I d. ,  ¶¶12- 13.   The cour t  of  

                                                 
7 The i nt er veni ng pl ai nt i f f s di d not  appeal  f r om t he ci r cui t  

cour t ' s  or der  gr ant i ng summar y j udgment  t o Wi sconsi n Amer i can.  
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appeal s expl ai ned t hat  Si eber t ' s  abi l i t y  t o pr ove Koehl er ' s 

negl i gent  ent r ust ment  does not  bear  on whet her  Koehl er  per mi t t ed 

Raddat z t o use t he vehi c l e i n t he speci f i c  manner  he di d.   I d. ,  

¶13.  

¶26 Wi sconsi n Amer i can pet i t i oned t hi s cour t  f or  r evi ew,  

whi ch we gr ant ed on Oct ober  27,  2010.   We now r ever se.  

I I I .  STANDARD OF REVI EW 

¶27 I n t hi s case,  t he c i r cui t  cour t  gr ant ed summar y 

j udgment  t o Wi sconsi n Amer i can.   Whet her  t he c i r cui t  cour t  

pr oper l y gr ant ed summar y j udgment  pr esent s a quest i on of  l aw 

t hat  t hi s cour t  r evi ews de novo,  appl y i ng t he wel l - est abl i shed 

st andar ds set  f or t h i n Wi s.  St at .  § 802. 08.   Tat er a v.  FMC 

Cor p. ,  2010 WI  90,  ¶15,  328 Wi s.  2d 320,  786 N. W. 2d 810.   

Pur suant  t o § 802. 08( 2) ,  summar y j udgment  " shal l  be r ender ed i f  

t he pl eadi ngs,  deposi t i ons,  answer s t o i nt er r ogat or i es,  and 

admi ssi ons on f i l e,  t oget her  wi t h t he af f i davi t s,  i f  any,  show 

t hat  t her e i s no genui ne i ssue as t o any mat er i al  f act  and t hat  

t he movi ng par t y i s ent i t l ed t o a j udgment  as a mat t er  of  l aw. "  

¶28 The i ssue of  i nsur ance cover age i s of t en addr essed 

t hr ough a mot i on f or  summar y j udgment .   The i nt er pr et at i on of  an 

i nsur ance cont r act  i s  a quest i on of  l aw t hat  we r evi ew 

i ndependent l y.   Fr oeder t  Mem' l  Lut her an Hosp. ,  I nc.  v.  Nat ' l  

St at es I ns.  Co. ,  2009 WI  33,  ¶33,  317 Wi s.  2d 54,  765 

N. W. 2d 251.  

I V.  ANALYSI S 

¶29 I n t hi s case,  Si eber t  al l eges t hat  Koehl er  negl i gent l y 

ent r ust ed her  f at her ' s vehi c l e t o Raddat z.   Si eber t  seeks 
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cover age f or  her  c l ai m under  t he aut omobi l e i nsur ance pol i cy 

i ssued t o Koehl er ' s f at her .    

¶30 We,  l i ke t he c i r cui t  cour t ,  conc l ude t hat  t her e i s no 

cover age under  t he pol i cy f or  Si eber t ' s  negl i gent  ent r ust ment  

c l ai m.   Speci f i cal l y,  we concl ude t hat  Koehl er ' s al l eged 

negl i gent  ent r ust ment  does not  const i t ut e an i ndependent  

concur r ent  cause of  Jessi ca Si eber t ' s  i nj ur i es suf f i c i ent  t o 

t r i gger  cover age,  when no cover age exi st s f or  Raddat z ' s al l eged 

negl i gent  oper at i on of  t he vehi c l e.   We ar r i ve at  our  concl usi on 

by f i r st  consi der i ng t he r el evant  pol i cy l anguage and t hen 

appl y i ng t he i ndependent  concur r ent  cause r ul e t o t he f act s of  

t hi s case.  

A.  Wi sconsi n Amer i can' s Aut omobi l e I nsur ance Pol i cy 

¶31 To det er mi ne whet her  Si eber t  may r ecover  f or  her  

negl i gent  ent r ust ment  c l ai m under  t he aut omobi l e i nsur ance 

pol i cy i ssued t o Koehl er ' s f at her ,  we begi n wi t h t he l anguage of  

t he pol i cy.   See Zar der  v.  Humana I ns.  Co. ,  2010 WI  35,  ¶25,  324 

Wi s.  2d 325,  782 N. W. 2d 682.   " The cour t ' s  goal  i n const r ui ng an 

i nsur ance pol i cy i s t o det er mi ne and car r y out  t he i nt ent i ons of  

t he par t i es. "   I d. ,  ¶26.   I n doi ng so,  we gi ve t he pol i cy 

l anguage i t s common and or di nar y meani ng,  t hat  i s ,  t he meani ng 

under st ood by a r easonabl e per son i n t he posi t i on of  t he 

i nsur ed.   St at e Far m Mut .  Aut o.  I ns.  Co.  v.  Langr i dge,  2004 WI  

113,  ¶14,  275 Wi s.  2d 35,  683 N. W. 2d 75.   At  t he same t i me,  " we 

do not  i nt er pr et  i nsur ance pol i c i es t o pr ovi de cover age f or  

r i sks t hat  t he i nsur er  di d not  cont empl at e or  under wr i t e and f or  

whi ch i t  has not  r ecei ved a pr emi um. "   Am.  Fami l y Mut .  I ns.  Co.  
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v.  Am.  Gi r l ,  I nc. ,  2004 WI  2,  ¶23,  268 Wi s.  2d 16,  673 

N. W. 2d 65.  

¶32 I n t hi s case,  t he pol i cy ' s i ni t i al  gr ant  of  l i abi l i t y  

cover age pr ovi des t hat  Wi sconsi n Amer i can " wi l l  pay damages an 

i nsur ed per son i s l egal l y l i abl e f or  because of  bodi l y i nj ur y 

and pr oper t y damage due t o t he use of  a car  or  ut i l i t y  t r ai l er . "  

¶33 The i ni t i al  gr ant  of  cover age,  i n t ur n,  i mpl i cat es 

sever al  def i ni t i ons.   The pol i cy def i nes " car , "  i n r el evant  

par t ,  as " [ t he pol i cyhol der ' s]  i nsur ed car  .  .  .  . "   The par t i es 

do not  di sput e t hat  t he 1996 Chevr ol et  Lumi na owned by Koehl er ' s 

f at her  and dr i ven by Raddat z on t he day of  t he acci dent  i s an 

i nsur ed car  under  t he pol i cy.  

¶34 I n addi t i on,  t he pol i cy def i nes " bodi l y i nj ur y"  as 

" bodi l y i nj ur y t o or  s i ckness,  di sease or  deat h of  any per son. "   

I t  i s  c l ear  t hat  Jessi ca Si eber t ' s  i nj ur i es const i t ut e " bodi l y  

i nj ur y. "  

¶35 For  pur poses of  l i abi l i t y  cover age,  t he pol i cy def i nes 

" i nsur ed per son, "  i n r el evant  par t ,  as " [ t he pol i cyhol der ]  or  a 

r el at i ve"  and as " [ a] ny per son usi ng [ t he pol i cyhol der ' s]  

i nsur ed car . "   Ther e i s no di sput e t hat  Koehl er ,  t he 

pol i cyhol der ' s daught er ,  qual i f i es as an " i nsur ed per son. "    

¶36 However ,  r el evant  t o t hi s case,  t he pol i cy expr essl y 

excl udes f r om t he def i ni t i on of  " i nsur ed per son"  " [ a] ny per son 

usi ng a vehi c l e wi t h t he per mi ssi on of  t he per son havi ng l awf ul  

possessi on,  but  who exceeds t he scope of  t hat  per mi ssi on. "   

Ther e i s no quest i on t hat  t he excl usi on appl i es i n t hi s case.   

Pur suant  t o t he c i r cui t  cour t ' s  Sept ember  29,  2008,  j udgment  on 
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t he j ur y ver di c t ,  Raddat z does not  qual i f y as an " i nsur ed 

per son"  because he exceeded t he scope of  Koehl er ' s per mi ssi on 

when he dr ove t he 1996 Chevr ol et  Lumi na t o Rhi nel ander .   Because 

Raddat z does not  qual i f y as an " i nsur ed per son, "  hi s al l eged 

negl i gent  oper at i on of  t he vehi c l e f al l s  out si de t he scope of  

t he pol i cy ' s i ni t i al  gr ant  of  cover age. 8  St at ed ot her wi se,  

Raddat z ' s al l eged negl i gent  oper at i on of  t he vehi c l e const i t ut es 

an excl uded r i sk under  t he pol i cy. 9 
                                                 

8 The di ssent  r epeat edl y asser t s t hat  t he c i r cui t  cour t  
det er mi ned onl y t hat  Raddat z i s not  an " i nsur ed per son"  under  
t he pol i cy,  see,  e. g. ,  di ssent ,  ¶¶60,  67,  70,  71,  81,  and t hat  
such a det er mi nat i on does not  amount  t o a concl usi on t hat  t her e 
i s no cover age f or  Raddat z ' s al l eged negl i gent  oper at i on of  t he 
vehi c l e,  see i d. ,  ¶¶70,  71,  81.   That  i s s i mpl y not  accur at e.   
The j ur y f ound t hat  Raddat z exceeded t he scope of  per mi ssi on 
t hat  he was pr ovi ded by Koehl er  t o use t he 1996 Chevr ol et  
Lumi na.   See supr a ¶16.   The ci r cui t  cour t  t hen ent er ed j udgment  
on t he j ur y ver di ct  and concl uded,  as a mat t er  of  l aw,  t hat  
t her e i s no cover age f or  Raddat z ' s negl i gent  oper at i on of  t he 
vehi c l e because he exceeded t he scope of  per mi ssi on t o use t he 
vehi c l e.   See supr a ¶18.   Consequent l y,  t he c i r cui t  cour t  
di smi ssed Si eber t  and t he i nt er veni ng pl ai nt i f f s '  compl ai nt s 
agai nst  Wi sconsi n Amer i can,  i n whi ch t hey cl ai med t hat  Raddat z 
negl i gent l y oper at ed t he vehi c l e.   That  j udgment  was never  
appeal ed f r om and now st ands.  

9 The cour t  of  appeal s dr ew a di st i nct i on bet ween l ack of  
cover age and an excl uded r i sk,  expl ai ni ng t hat  " [ a] n excl uded 
r i sk i s a r i sk f or  whi ch t he i nsur ance company di d not  r ecei ve a 
pr emi um. "   Si eber t  v.  Wi s.  Am.  Mut .  I ns.  Co. ,  2010 WI  App 94,  
¶8,  325 Wi s.  2d 740,  787 N. W. 2d 54 ( c i t i ng Lawver  v.  Bol i ng,  71 
Wi s.  2d 408,  422,  238 N. W. 2d 514 ( 1976) ) .   The cour t  of  appeal s  
seemed t o suggest  t hat  whi l e an i nsur ance company does not  
r ecei ve a pr emi um f or  an excl uded r i sk,  t he i nsur ance company 
does r ecei ve a pr emi um f or  a r i sk t hat  i s  not  cover ed.   We 
r ej ect  such a di st i nct i on.   An i nsur ance company does not  
r ecei ve a pr emi um f or  any r i sk t hat  i s  not  cover ed under  t he 
pol i cy,  whet her  t he r i sk i s expr essl y excl uded or  s i mpl y not  
cover ed i n a par t i cul ar  case.   See Mal one v.  Gaengel ,  221 
Wi s.  2d 92,  99 n. 4,  583 N. W. 2d 882 ( Ct .  App.  1998) .  
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¶37 However ,  as pr evi ousl y ment i oned,  i t  i s  undi sput ed 

t hat  Koehl er  qual i f i es as an " i nsur ed per son"  under  t he pol i cy.   

Thus,  i n or der  t o r esol ve whet her  Si eber t ' s  negl i gent  

ent r ust ment  c l ai m f al l s wi t hi n t he scope of  t he pol i cy ' s i ni t i al  

gr ant  of  cover age,  we must  det er mi ne whet her  " [ Koehl er ]  i s  

l egal l y l i abl e f or  .  .  .  [ Jessi ca Si eber t ' s ]  bodi l y 

i nj ur y .  .  .  due t o t he use of  [ t he 1996 Chevr ol et  

Lumi na]  .  .  .  . " 10  

¶38 I n Banker t ,  t hi s cour t  est abl i shed t hat  t he act  of  

ent r ust i ng a vehi c l e t o anot her  may const i t ut e an exer ci se of  

" use"  of  t he vehi c l e.   110 Wi s.  2d at  480.   Accor di ngl y,  i n t hi s  

case,  we assume wi t hout  deci di ng t hat  Koehl er ' s  ent r ust ment  of  

t he 1996 Chevr ol et  Lumi na const i t ut es " use"  of  t he vehi c l e.   I t  

f ol l ows t hat  Koehl er ' s al l eged negl i gent  ent r ust ment  of  t he 1996 

Chevr ol et  Lumi na i s a cover ed r i sk under  t he pol i cy.  

¶39 Never t hel ess,  i n t hi s case,  Wi sconsi n Amer i can 

mai nt ai ns t hat  t her e i s no cover age f or  Koehl er ' s al l eged 

negl i gent  ent r ust ment  of  t he vehi c l e t o Raddat z because i t  

r equi r es t he occur r ence of  an excl uded r i sk——namel y,  Raddat z ' s 

                                                                                                                                                             
For  exampl e,  i n t hi s case,  i t  i s  t r ue t hat  t he r i sk of  

negl i gent l y oper at i ng an i nsur ed vehi c l e i s not  i t sel f  excl uded 
under  t he pol i cy.   Never t hel ess,  Raddat z ' s al l eged negl i gent  
oper at i on of  t he vehi c l e i s an excl uded r i sk,  by v i r t ue of  t he 
f act  t hat  he dr ove t he vehi c l e out si de t he scope of  per mi ssi on.  

10 The pol i cy def i nes " use"  as " owner shi p,  mai nt enance,  or  
use. "  
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al l eged negl i gent  oper at i on of  t he vehi c l e——t o be act i onabl e. 11  

I n ot her  wor ds,  Wi sconsi n Amer i can ar gues t hat  Koehl er ' s al l eged 

negl i gent  ent r ust ment  i s not  an i ndependent  concur r ent  cause of  

Jessi ca Si eber t ' s  i nj ur i es suf f i c i ent  t o t r i gger  cover age.   We 

agr ee.  

B.  I ndependent  Concur r ent  Cause Rul e 

¶40 The i ndependent  concur r ent  cause r ul e pr ovi des t hat  

" [ w] her e a pol i cy expr essl y i nsur es agai nst  l oss caused by one 

r i sk but  excl udes l oss caused by anot her  r i sk,  cover age i s 

ext ended t o a l oss caused by t he i nsur ed r i sk even t hough t he 

excl uded r i sk i s a cont r i but or y cause. "   Kr aemer  Br os. ,  I nc.  v.  

U. S.  Fi r e I ns.  Co. ,  89 Wi s.  2d 555,  570,  278 N. W. 2d 857 ( 1979) .   

However ,  i n or der  t o t r i gger  cover age,  " [ t ] he ' i ndependent  

concur r ent  cause must  pr ovi de t he basi s f or  a cause of  act i on i n 

and of  i t sel f  and must  not  r equi r e t he occur r ence of  t he 

excl uded r i sk t o make i t  act i onabl e. ' "   Est at e of  Jones v.  

Smi t h,  2009 WI  App 88,  ¶5,  320 Wi s.  2d 470,  768 N. W. 2d 245 

( quot i ng Smi t h v.  St at e Far m Fi r e & Cas.  Co. ,  192 Wi s.  2d 322,  

332,  531 N. W. 2d 376 ( Ct .  App.  1995) ) .   St at ed conver sel y,  i f  t he 

cover ed r i sk i s not  act i onabl e wi t hout  t he occur r ence of  an 

excl uded r i sk,  t hen t he cover ed r i sk i s not  suf f i c i ent l y 

i ndependent  t o t r i gger  cover age under  t he pol i cy.  

                                                 
11 See Zar nst or f f  v.  Neenah Cr eek Cust om Tr ucki ng,  2010 WI  

App 147,  ¶23,  330 Wi s.  2d 174,  792 N. W. 2d 594 ( expl ai ni ng t hat  
t he i ndependent  concur r ent  cause anal ysi s appl i es once i t  i s  
det er mi ned t hat  some i nj ur y- causi ng conduct  comes wi t hi n t he 
l anguage of  an excl usi on whi l e ot her  i nj ur y- causi ng conduct  does 
not ) .  
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¶41 I n t hi s case,  t he quest i on i s whet her  t he cover ed 

r i sk,  Koehl er ' s al l eged negl i gent  ent r ust ment  of  her  f at her ' s 

vehi c l e,  i s  act i onabl e wi t hout  t he occur r ence of  t he excl uded 

r i sk,  Raddat z ' s al l eged negl i gent  oper at i on of  t he vehi c l e.   The 

answer  i s no.  

¶42 I n r egar ds t o negl i gent  ent r ust ment  of  a vehi c l e 

speci f i cal l y,  l i abi l i t y  can ar i se when a per son who has a 

vehi c l e under  hi s or  her  cont r ol  per mi t s anot her  t o use t he 

vehi c l e when he or  she knows,  or  shoul d know,  t hat  t he ot her  

per son i nt ends or  i s l i kel y t o use t he vehi c l e i n a manner  t hat  

woul d cr eat e an unr easonabl e r i sk of  har m t o ot her s.   Banker t ,  

110 Wi s.  2d at  475- 76;  see al so Rest at ement  ( Second)  of  Tor t s 

§ 308 ( 1965) .   Thi s cour t  has expr essl y hel d t hat  whi l e 

negl i gent  ent r ust ment  const i t ut es an i ndependent  act  of  

negl i gence,  t hat  negl i gence i s nonact i onabl e i n t he absence of  a 

negl i gent  act  by t he ent r ust ee.   Banker t ,  110 Wi s.  2d at  478.    

¶43 Accor di ngl y,  i n Banker t ,  we concl uded t hat  t he i nsur ed 

par ent s '  al l eged negl i gent  ent r ust ment  of  a mot or cycl e t o t hei r  

mi nor  son was not  an i ndependent  concur r ent  cause of  t he 

pl ai nt i f f ' s  i nj ur i es suf f i c i ent  t o t r i gger  cover age under  t hei r  

f ar mowner ' s l i abi l i t y  pol i cy,  when cover age was excl uded f or  

t hei r  son' s negl i gent  oper at i on of  t he mot or cycl e.   I d.  at  484.   

I n t hat  case,  15- year - ol d Banker t  was i nj ur ed whi l e r i di ng on a 

mot or cycl e oper at ed by 15- year - ol d Muel l er .   I d.  at  472.   

Banker t  and hi s par ent s sued Muel l er  and hi s par ent s,  c l ai mi ng,  

i nt er  al i a,  t hat  Muel l er  negl i gent l y oper at ed t he mot or cycl e and 

t hat  hi s par ent s negl i gent l y ent r ust ed t he mot or cycl e t o hi m.   



No.  2009AP1422   

 

17 
 

See i d.   The Banker t s sought  cover age f or  t hei r  c l ai ms under  a 

f ar mowner ' s l i abi l i t y  pol i cy i ssued t o t he Muel l er s by 

Thr esher men' s Mut ual  I nsur ance Company ( Thr esher men' s) .   I d.   

Thr esher men' s deni ed t hat  cover age was avai l abl e,  i d. ,  and we 

agr eed,  i d.  at  473.  

¶44 The f ar mowner ' s pol i cy pr ovi ded t hat  Thr esher men' s 

" ' wi l l  pay on behal f  of  t he i nsur ed al l  sums whi ch t he i nsur ed 

shal l  become l egal l y obl i gat ed t o pay as damages because of  

bodi l y i nj ur y or  pr oper t y damage t o whi ch t hi s i nsur ance 

appl i es,  caused by an occur r ence. ' "   I d.  at  478.   The pol i cy 

t hen def i ned " occur r ence"  as " ' an acci dent ,  i ncl udi ng i nj ur i ous 

exposur e t o condi t i ons,  whi ch r esul t s i n bodi l y i nj ur y or  

pr oper t y damage nei t her  expect ed nor  i nt ended f r om t he 

st andpoi nt  of  t he i nsur ed. ' "   I d.  at  478- 79.   However ,  t he 

pol i cy expr essl y excl uded f r om cover age " t he owner shi p,  

oper at i on,  mai nt enance or  use,  i ncl udi ng l oadi ng and unl oadi ng 

of  .  .  .  aut omobi l es whi l e away f r om t he pr emi ses or  t he ways 

i mmedi at el y adj oi ni ng. ' "   I d.  at  479.  

¶45 The Banker t s conceded t hat  cover age was excl uded f or  

Muel l er ' s negl i gent  oper at i on of  t he mot or cycl e,  s i nce t he 

mot or cycl e acci dent  t ook pl ace " away f r om t he pr emi ses, "  t hat  

i s ,  away f r om t he Muel l er s '  f ar m.   See i d.   The Banker t s ar gued,  

however ,  t hat  cover age was st i l l  af f or ded under  t he pol i cy f or  

Muel l er ' s par ent s '  al l eged negl i gent  ent r ust ment  of  t he 

mot or cycl e because t hat  act  t ook pl ace on t he f ar m pr emi ses.   

I d.   We r ej ect ed t he Banker t s '  ar gument ,  concl udi ng t hat  t her e 

was no cover age f or  Muel l er ' s par ent s '  al l eged negl i gent  
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ent r ust ment  of  t he mot or cycl e because t hei r  negl i gent  act  coul d 

not  r ender  t hem l i abl e wi t hout  t he occur r ence of  an excl uded 

r i sk——t hei r  son' s negl i gent  oper at i on of  t he mot or cycl e.   I d.  at  

484.  

¶46 As we expl ai ned,  whi l e negl i gent  ent r ust ment  i s a 

separ at e act  of  negl i gence,  l i abi l i t y  cannot  ensue wi t hout  t he 

ent r ust ee act i ng i n a negl i gent  manner  and i nf l i c t i ng i nj ur y as 

a r esul t .   I d.  at  476.   Hence,  i n t he case of  negl i gent  

ent r ust ment  of  a vehi c l e,  " i t  i s  t he negl i gent  use and oper at i on 

of  t he vehi c l e by t he ent r ust ee whi ch makes t he negl i gent  

ent r ust ment  r el evant  at  al l . "   I d.  

¶47 I n concl udi ng t hat  t her e was no cover age f or  t he 

Banker t s '  negl i gent  ent r ust ment  c l ai m,  we cont r ast ed t he f act s 

i n Banker t  wi t h t hose i n St at e Far m Mut ual  Aut omobi l e I nsur ance 

Co.  v.  Par t r i dge,  514 P. 2d 123 ( Cal .  1973) .   See Banker t ,  110 

Wi s.  2d at  483- 84.  

¶48 I n Par t r i dge,  t he Supr eme Cour t  of  Cal i f or ni a hel d 

t hat  a homeowner ' s pol i cy af f or ded cover age f or  a vehi c l e 

acci dent  caused j oi nt l y by a cover ed r i sk,  t he i nsur ed' s  

negl i gent  modi f i cat i on of  a pi st ol ,  and an excl uded r i sk,  t he 

i nsur ed' s negl i gent  dr i v i ng,  because t he f or mer  was act i onabl e 

wi t hout  t he occur r ence of  t he l at t er .   514 P. 2d at  129.   I n t hat  

case,  Par t r i dge,  an avi d hunt er ,  f i l ed t he t r i gger  mechani sm of  

hi s pi st ol  t o cr eat e a " hai r  t r i gger "  act i on.   I d.  at  125.   

Whi l e dr i v i ng wi t h t wo f r i ends,  Par t r i dge t hen used hi s modi f i ed 

pi st ol  t o hunt  j ackr abbi t s by shoot i ng out  of  t he movi ng 

vehi c l e' s wi ndows.   I d.   One of  t he passenger s was shot  and 
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sever el y i nj ur ed when Par t r i dge dr ove hi s vehi c l e of f  t he paved 

r oad and hi t  a bump,  causi ng hi s pi st ol  t o di schar ge.   I d.  at  

125- 26.   The i nj ur ed passenger  t hen f i l ed sui t  agai nst  

Par t r i dge,  c l ai mi ng t hat  Par t r i dge' s negl i gent  modi f i cat i on of  

t he pi st ol  and negl i gent  dr i v i ng caused t he passenger ' s  

i nj ur i es.   See i d.  at  126- 27.   A di sput e ar ose as t o whet her  

cover age was avai l abl e f or  t he acci dent  under  Par t r i dge' s 

homeowner ' s pol i cy.   See i d.  at  126,  128.  

¶49 The homeowner ' s pol i cy cont ai ned a compr ehensi ve 

per sonal  l i abi l i t y  pr ovi s i on,  pr ovi di ng cover age f or  " ' al l  sums 

whi ch t he I nsur ed shal l  become l egal l y obl i gat ed t o pay as 

damages because of  bodi l y i nj ur y or  pr oper t y damage,  t o whi ch 

t hi s i nsur ance appl i es,  caused by an occur r ence. ' "   I d.  at  126 

n. 5.   The pol i cy,  i n t ur n,  def i ned " occur r ence"  as " ' an 

acci dent ,  i ncl udi ng i nj ur i ous exposur e t o condi t i ons,  whi ch 

r esul t s,  dur i ng t he pol i cy t er m,  i n bodi l y i nj ur y or  pr oper t y 

damage. ' "   I d.   Rel evant  t o t he f act s i n Par t r i dge,  however ,  t he 

pol i cy excl uded f r om cover age " ' bodi l y i nj ur y .  .  .  ar i s i ng out  

of  t he .  .  .  use of  .  .  .  any mot or  vehi c l e. ' "   I d.  at  126 

( omi ssi ons i n or i gi nal ) .  

¶50 Assumi ng t hat  Par t r i dge' s negl i gent  dr i v i ng 

const i t ut ed t he " use of "  a mot or  vehi c l e,  t her eby i mpl i cat i ng 

t he excl usi onar y c l ause,  i d.  at  128- 29,  t he Supr eme Cour t  of  

Cal i f or ni a concl uded t hat  cover age was never t hel ess af f or ded f or  

t he acci dent  because Par t r i dge' s negl i gent  modi f i cat i on of  t he 

pi st ol  " suf f i ce[ d] ,  i n i t sel f ,  t o r ender  hi m f ul l y l i abl e f or  

t he r esul t i ng i nj ur i es, "  i d.  at  129.   St at ed ot her wi se,  
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Par t r i dge' s negl i gent  modi f i cat i on of  t he pi st ol  " exi st [ ed]  

i ndependent l y of  any ' use'  of  hi s car . "   I d. 12 

¶51 Di st i ngui shi ng t he f act s i n Par t r i dge f r om t hose i n 

Banker t ,  t hi s cour t  r ecogni zed t hat  " [ i ] n Par t r i dge,  t he 

modi f i cat i on of  t he gun coul d have r esul t ed i n an acci dent  whi ch 

woul d r ender  t he def endant  l i abl e wi t hout  t he i nvol vement  of  an 

aut omobi l e. "   Banker t ,  110 Wi s.  2d at  484.   By cont r ast ,  i n 

Banker t ,  t he par ent s '  al l eged negl i gent  ent r ust ment  of  t he 

mot or cycl e coul d not  r ender  t hem l i abl e wi t hout  t hei r  son' s 

oper at i on of  t he mot or cycl e.   I d.  

¶52 Li kewi se,  i n Mal one v.  Gaengel ,  221 Wi s.  2d 92,  583 

N. W. 2d 882 ( Ct .  App.  1998) ,  t he cour t  of  appeal s appl i ed Banker t  

and concl uded t hat  t her e was no cover age f or  t he i nsur ed 

                                                 
12 For  a par al l el  anal ysi s,  see Est at e of  Jones v.  Smi t h,  

2009 WI  App 88,  ¶9,  320 Wi s.  2d 470,  768 N. W. 2d 245,  i n whi ch 
t he cour t  of  appeal s concl uded t hat  a commer ci al  gener al  
l i abi l i t y  pol i cy af f or ded cover age f or  a t wo- year - ol d' s deat h 
caused j oi nt l y by a cover ed r i sk,  t he day car e st af f ' s  al l eged 
negl i gent  f ai l ur e t o i nqui r e about  t he t oddl er ' s absence,  and an 
excl uded r i sk,  t he van dr i ver ' s al l eged negl i gent  f ai l ur e t o 
r emove t he t oddl er  f r om t he t r anspor t  van,  because t he f or mer  
was act i onabl e wi t hout  t he occur r ence of  t he l at t er .   The cour t  
of  appeal s expl ai ned:   

The st af f  has a dut y t o make sur e t hat  al l  t he 
chi l dr en who ar e expect ed t o be at  t he Day Car e Cent er  
on any gi ven day ar e account ed f or  r egar dl ess of  how 
t hey ar r i ve at  t he cent er .   Thus,  t he st af f ' s  al l eged 
negl i gence does not  r equi r e t he use of  an aut omobi l e 
t o be act i onabl e.   The st af f ' s  r esponsi bi l i t y  t o 
ensur e chi l dr en who ar e expect ed t o at t end t he cent er  
t hat  day ar e act ual l y i n t he cent er  exi st s i ndependent  
of  mode of  ar r i val .  

I d.  
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par ent s '  al l eged negl i gent  ent r ust ment  of  an al l - t er r ai n vehi c l e 

( ATV)  t o t hei r  mi nor  son because l i abi l i t y  coul d not  ensue 

wi t hout  t he occur r ence of  a non- cover ed r i sk——t hei r  son' s 

negl i gent  oper at i on of  t he ATV.   I n Mal one,  10- year - ol d Jason 

Mal one di ed when an ATV oper at ed by hi s 12- year - ol d cousi n,  

Dami an Gaengel ,  r ol l ed over  and cr ushed hi m.   I d.  at  93.   

Jason' s mot her  f i l ed a compl ai nt  agai nst  Dami an' s par ent s,  

al l egi ng,  i nt er  al i a,  t hat  t hey negl i gent l y ent r ust ed t he ATV t o 

Dami an.   I d.  at  94.   No cl ai m was asser t ed agai nst  Dami an.   I d.    

¶53 Jason' s mot her  sought  cover age f or  t he acci dent  under  

a compr ehensi ve l i abi l i t y  pol i cy i ssued t o t he Gaengel s by West  

Bend Mut ual  I nsur ance Company ( West  Bend) .   I d.   Speci f i cal l y,  

she sought  cover age under  t he pol i cy ' s " ' Home and Per sonal  

Act i v i t i es Legal  Li abi l i t y ' "  pr ovi s i on,  whi ch st at ed t hat  West  

Bend wi l l  " ' i nsur e t he l i abi l i t y  of  you and your  f ami l y t o pay 

because of  bodi l y i nj ur y or  pr oper t y damage t o ot her s i n an 

acci dent  or  i nci dent  t hat  happens i n your  home or  on your  

pr oper t y,  as l i s t ed on t he Decl ar at i ons Page. ' "   I d.  at  95.   The 

pol i cy t hen def i ned " acci dent  or  i nci dent , "  i n r el evant  par t ,  as 

" ' anyt hi ng t hat  causes .  .  .  deat h. ' "   I d.  ( omi ssi on i n 

or i gi nal ) .    

¶54 I t  was undi sput ed t hat  t he pol i cy di d not  cover  

Dami an' s negl i gent  oper at i on of  t he ATV;  t he ATV was not  l i s t ed 

on t he pol i cy ' s  decl ar at i ons page,  and mor eover ,  t he r ol l - over  

acci dent  t ook pl ace away f r om t he Gaengel s '  pr oper t y.   See i d.  

at  94- 95.   Consequent l y,  appl y i ng t hi s cour t ' s  hol di ng i n 

Banker t ,  t he cour t  of  appeal s concl uded t hat  t he pol i cy al so di d 
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not  cover  t he Gaengel s '  al l eged negl i gent  ent r ust ment  of  t he ATV 

t o Dami an because t hat  act  was not  an i ndependent  concur r ent  

cause of  Jason' s deat h.   I d.  at  99.   That  i s,  t he al l eged 

negl i gent  ent r ust ment  woul d not  have r esul t ed i n t he r ol l - over  

acci dent  unl ess Dami an was negl i gent  i n oper at i ng t he ATV——a 

r i sk not  cover ed under  t he pol i cy.   I d.   

¶55 Tur ni ng t o t he case now bef or e us,  Banker t  and Mal one 

t each us t hat  t her e i s no cover age f or  Koehl er ' s al l eged 

negl i gent  ent r ust ment  of  t he vehi c l e t o Raddat z because t hat  act  

i s  not  an i ndependent  concur r ent  cause of  Jessi ca Si eber t ' s  

i nj ur i es.   Mor e speci f i cal l y,  Koehl er ' s al l eged negl i gent  

ent r ust ment  coul d not  r ender  her  l i abl e f or  Jessi ca Si eber t ' s  

i nj ur i es wi t hout  t he occur r ence of  an excl uded r i sk——Raddat z ' s 

al l eged negl i gent  oper at i on of  t he vehi c l e. 13  See Banker t ,  110 

                                                 
13 The di ssent  at t empt s t o di st i ngui sh Banker t  on t he 

gr ounds t hat  i n t hat  case,  t he mot or cycl e acci dent  i t sel f  was 
excl uded under  t he pol i cy because i t  t ook pl ace away f r om t he 
pr emi ses.   Di ssent ,  ¶73.   By cont r ast ,  i n t hi s case,  t he di ssent  
r easons,  " t he excl usi on l eads onl y t o a l ack of  cover age f or  
Raddat z as an ' i nsur ed per son, ' "  whi l e cover age st i l l  exi st s f or  
Koehl er ' s al l eged negl i gent  ent r ust ment .   I d.   However ,  t he same 
t ype of  ar gument  was consi der ed and t hen r ej ect ed by t hi s cour t  
i n Banker t .   The Banker t s unsuccessf ul l y ar gued t hat  cover age 
was st i l l  af f or ded f or  Muel l er ' s par ent s '  al l eged negl i gent  
ent r ust ment  of  t he mot or cycl e because t hat  act ,  di st i nct  f r om 
t he mot or cycl e acci dent ,  t ook pl ace on t he f ar m pr emi ses and 
t her ef or e di d not  i mpl i cat e t he excl usi on.   Banker t  v.  
Thr esher men' s Mut .  I ns.  Co. ,  110 Wi s.  2d 469,  479,  329 
N. W. 2d 150 ( 1983) .   We r ej ect ed t he Banker t s '  ar gument ,  
concl udi ng t hat  t her e was no cover age f or  Muel l er ' s par ent s '  
al l eged negl i gent  ent r ust ment  of  t he mot or cycl e because t hei r  
negl i gent  act  coul d not  r ender  t hem l i abl e wi t hout  t hei r  son' s 
negl i gent  oper at i on of  t he mot or cycl e.   I d.  at  484.   We 
si mi l ar l y r ej ect  t he di ssent ' s ar gument  i n t hi s case.  



No.  2009AP1422   

 

23 
 

Wi s.  2d at  484;  Mal one,  221 Wi s.  2d at  99.   I ndeed,  i t  i s  

Raddat z ' s al l eged negl i gent  oper at i on of  t he vehi c l e t hat  makes 

Koehl er ' s al l eged negl i gent  ent r ust ment  r el evant  at  al l .   See 

Banker t ,  110 Wi s.  2d at  476,  478.  

V.  CONCLUSI ON 

¶56 We concl ude t hat  t he al l eged negl i gent  ent r ust ment  of  

t he vehi c l e does not  const i t ut e an i ndependent  concur r ent  cause 

of  Jessi ca Si eber t ' s  i nj ur i es suf f i c i ent  t o t r i gger  cover age,  

when no cover age exi st s f or  t he al l eged negl i gent  oper at i on of  

t he vehi c l e.   Speci f i cal l y,  t he al l eged negl i gent  ent r ust ment  of  

t he vehi c l e i s not  act i onabl e wi t hout  t he occur r ence of  an 

excl uded r i sk——t he al l eged negl i gent  oper at i on of  t he vehi c l e.   

Ther ef or e,  t her e i s no cover age f or  Si eber t ' s  negl i gent  

ent r ust ment  c l ai m,  and Wi sconsi n Amer i can i s ent i t l ed t o summar y 

j udgment .  

¶57 Our  concl usi on t hat  Wi sconsi n Amer i can i s ent i t l ed t o 

summar y j udgment  by v i r t ue of  t he l ack of  cover age f or  Si eber t ' s  

negl i gent  ent r ust ment  c l ai m i s di sposi t i ve i n t hi s case.   

Accor di ngl y,  we do not  r each t he i ssue of  whet her  Si eber t ' s  

negl i gent  ent r ust ment  c l ai m i s bar r ed by c l ai m or  i ssue 

pr ecl usi on.  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

r ever sed.  
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¶58 N.  PATRI CK CROOKS,  J.    (dissenting).  I n my vi ew,  

t hi s case i s cont r ol l ed by a s t r ai ght f or war d i nt er pr et at i on of  

t he i nsur ance pol i cy l anguage but  has been compl i cat ed by 

ar gument s concer ni ng t he appl i cat i on of  t he i ndependent  

concur r ent  cause r ul e.   The maj or i t y opi ni on cor r ect l y begi ns 

wi t h t he pol i cy l anguage but  t akes a wr ong t ur n by concl udi ng 

t hat  t he c i r cui t  cour t ' s  det er mi nat i on t hat  Jesse Raddat z 

( Raddat z)  i s not  an " i nsur ed per son"  under  t he pol i cy i s 

equi val ent  t o a f i ndi ng t hat  hi s  al l eged negl i gent  oper at i on of  

t he car  i s an excl uded r i sk.   The pol i cy l anguage expl i c i t l y  

pr ovi des cover age f or  Si eber t ' s  c l ai m agai nst  Wi sconsi n Amer i can 

Mut ual  I nsur ance Company ( Wi sconsi n Amer i can)  f or  Koehl er ' s 

al l eged negl i gent  ent r ust ment ,  and no excl usi on bar s cover age.   

The anal ysi s ends t her e.   Ther ef or e,  I  r espect f ul l y di ssent .  

¶59 Thi s case i nvol ves di r ect  act i on c l ai ms agai nst  

Wi sconsi n Amer i can by Jessi ca Si eber t  and her  mot her  Lynet t e 

Si eber t ,  r ef er r ed t o col l ect i vel y as " Si eber t . "   Jessi ca Si eber t  

suf f er ed i nj ur i es i n an aut o acci dent  i nvol v i ng an i nsur ed car  

Raddat z was dr i v i ng wi t h t he per mi ssi on of  t he i nsur ed' s  

daught er ,  Jessi ca Koehl er  ( Koehl er ) .   The car  bel onged t o 

Koehl er ' s f at her  and was i nsur ed under  an aut omobi l e l i abi l i t y  

pol i cy i ssued by Wi sconsi n Amer i can.    

¶60 Si eber t ' s  f i r st  c l ai m agai nst  Wi sconsi n Amer i can,  

al l egi ng t hat  Raddat z negl i gent l y oper at ed Koehl er ' s f at her ' s 

car  causi ng Si eber t ' s  i nj ur i es,  was pr emi sed upon cover age f or  

Raddat z as an " i nsur ed per son"  because Koehl er  gave hi m 

per mi ssi on t o use t he car .   I n t he cover age phase of  a 
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bi f ur cat ed t r i al ,  r egar di ng whet her  Raddat z exceeded t he scope 

of  Koehl er ' s per mi ssi on,  t he f ol l owi ng f act s wer e devel oped.   

Koehl er  l ent  her  f at her ' s car  t o Raddat z on t he condi t i on t hat  

he use i t  onl y t o go t o t he Food Pant r y and come r i ght  back.   

I nst ead,  Raddat z pi cked up f r i ends,  i ncl udi ng Jessi ca Si eber t ,  

t o go t o Rhi nel ander .   On t he way t o Rhi nel ander ,  Raddat z got  

i nt o an acci dent  i n whi ch he was ki l l ed and Jessi ca Si eber t  was 

i nj ur ed.   The ci r cui t  cour t  det er mi ned,  based on t he j ur y ' s 

speci al  ver di ct  f i ndi ng,  t hat  Raddat z i s not  an " i nsur ed per son"  

under  t he pol i cy because t he def i ni t i on of  " i nsur ed per son"  

excl udes a per son usi ng an i nsur ed car  who exceeds t he scope of  

t he per mi ssi on.   Pr esent ed wi t h t he f ol l owi ng speci al  ver di ct  

quest i on,  t he j ur y r esponded " yes" :  " At  and i mmedi at el y bef or e 

t he t i me of  t he acci dent ,  di d Jesse Raddat z exceed t he scope of  

per mi ssi on t hat  he was pr ovi ded by Jessi ca Koehl er  t o use t he 

1996 Chevr ol et  Lumi na?"    

¶61 As a r esul t ,  Si eber t  amended t he compl ai nt  agai nst  

Wi sconsi n Amer i can t o add a second cl ai m pr emi sed upon cover age 

f or  Koehl er ' s al l eged negl i gent  ent r ust ment  of  her  f at her ' s car  

t o Raddat z.   I t  i s  cover age f or  t hi s c l ai m t hat  i s at  i ssue i n 

t hi s case.   The ci r cui t  cour t  gr ant ed summar y j udgment  i n f avor  

of  Wi sconsi n Amer i can,  concl udi ng t hat  t her e was no cover age f or  

Si eber t ' s  negl i gent  ent r ust ment  c l ai m.   Because t her e ar e no 

di sput ed i ssues of  mat er i al  f act  r egar di ng cover age f or  t hi s 

c l ai m,  t hi s cour t  r evi ews whet her  Wi sconsi n Amer i can' s pol i cy 

pr ovi des cover age as a mat t er  of  l aw.   Kr emer s- Ur ban Co.  v.  Am.  

Emp' r s I ns.  Co. ,  119 Wi s.  2d 722,  733- 34,  351 N. W. 2d 156 ( 1984) .      
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¶62 The maj or i t y appr opr i at el y begi ns wi t h t he l anguage of  

t he pol i cy t o det er mi ne whet her  cover age exi st s f or  Si eber t ' s  

c l ai m based on Koehl er ' s al l eged negl i gent  ent r ust ment .   The 

i nt er pr et at i on of  an i nsur ance pol i cy i s a t hr ee- st ep pr ocess.   

Ar nol d P.  Ander son,  Wi sconsi n I nsur ance Law § 1. 25,  at  34 ( 6t h 

ed.  2010) .   The cour t  exami nes,  f i r st ,  whet her  t her e i s an 

i ni t i al  gr ant  of  cover age by appl y i ng t he f act s t o t he pol i cy ' s 

i nsur i ng agr eement ;  second,  whet her  any excl usi ons pr ecl ude 

cover age;  and t hi r d,  whet her  any except i on t o t he excl usi on 

r ei nst at es cover age.   I d.   I f  t he pol i cy l anguage pr ovi des 

cover age f or  t he c l ai m,  and no excl usi ons appl y,  t hen cover age 

exi st s f or  t hat  c l ai m.   " [ W] hen t he t er ms of  an i nsur ance pol i cy  

ar e pl ai n on t hei r  f ace,  t he pol i cy must  not  be r ewr i t t en by 

const r uct i on. "   I d.  ( quot i ng Smi t h v.  At l .  Mut .  I ns.  Co. ,  155 

Wi s.  2d 808,  811,  456 N. W. 2d 597 ( 1990) ) .   " Ambi gui t i es i n 

cover age ar e t o be const r ued i n f avor  of  cover age,  whi l e 

excl usi ons ar e nar r owl y const r ued agai nst  t he i nsur er . "   Smi t h,  

155 Wi s.  2d at  811.    

¶63 The Wi sconsi n Amer i can pol i cy pr ovi des i n r el evant  

par t :  

We wi l l  pay damages an i nsur ed per son i s  l egal l y 
l i abl e f or  because of  bodi l y i nj ur y and pr oper t y 
damage due t o t he use of  a car  or  ut i l i t y  t r ai l er .   

 .  .  .   

I nsur ed per son or  i nsur ed per sons means:  

1.  You or  a r el at i ve.  

2.  Any per son usi ng your  i nsur ed car .  

 .  .  .   



No.   2009AP1422. npc 

 

4 
 

But  t he f ol l owi ng ar e not  i nsur ed per sons:  

 .  .  .   

3.  Any per son usi ng a vehi c l e wi t h t he per mi ssi on of  
t he per son havi ng l awf ul  possessi on,  but  who exceeds 
t he scope of  t hat  per mi ssi on.  

¶64 Appl y i ng t he above pol i cy l anguage,  t her e i s cover age 

f or  Si eber t ' s  c l ai m t hat  Koehl er  al l egedl y negl i gent l y ent r ust ed 

t he car  t o Raddat z,  causi ng Si eber t ' s  i nj ur i es.   As t he maj or i t y 

not es,  i t  i s  undi sput ed t hat  sever al  el ement s of  Si eber t ' s  c l ai m 

f or  Koehl er ' s al l eged negl i gent  ent r ust ment  ar e cover ed by t he 

pol i cy.   The maj or i t y and t he par t i es agr ee ( 1)  t hat  Koehl er  i s 

an " i nsur ed per son"  because i t  i s  her  f at her ' s pol i cy——so under  

t he pol i cy l anguage she i s an " i nsur ed per son"  as a r el at i ve of  

t he i nsur ed——and ( 2)  t hat  Koehl er ' s f at her  gave her  possessi on 

of  t he car .   I t  i s  al so undi sput ed t hat  Jessi ca Si eber t  suf f er ed 

bodi l y i nj ur i es and t he car  i nvol ved i n t he acci dent  was an 

i nsur ed car .   Addi t i onal l y,  i f  Si eber t  can pr ove t he el ement s of  

her  negl i gent  ent r ust ment  c l ai m,  Koehl er  woul d be l egal l y l i abl e 

f or  Jessi ca Si eber t ' s  bodi l y i nj ur i es caused by Raddat z ' s use of  

Koehl er ' s f at her ' s car .   The pol i cy l anguage does not  r equi r e 

t hat  t he " i nsur ed per son"  be t he per son usi ng t he car ,  so under  

Si eber t ' s  negl i gent  ent r ust ment  c l ai m,  i t  i s  Raddat z ' s use of  

t he car  f or  whi ch t he i nsur ed,  Koehl er ,  may be l egal l y l i abl e.   

Thus,  t he pol i cy pr ovi des cover age f or  Si eber t ' s  negl i gent  

ent r ust ment  c l ai m.    

¶65 The onl y pol i cy excl usi on t hat  i s even ar guabl y 

r el evant  i s t he one f r om t he def i ni t i on of  " i nsur ed per son"  as a 

per son usi ng t he i nsur ed car  " who exceeds t he scope of  [ t he]  



No.   2009AP1422. npc 

 

5 
 

per mi ssi on. "   However ,  t he j ur y has answer ed t hi s i n r egar d t o 

Raddat z.   Si nce Koehl er  i s t he " i nsur ed per son"  f or  t he pur poses 

of  Si eber t ' s  negl i gent  ent r ust ment  c l ai m agai nst  Wi sconsi n 

Amer i can,  t hat  excl usi on does not  pr ecl ude cover age.   As t he 

maj or i t y not es and t he par t i es agr ee,  Koehl er  i s c l ear l y an 

i nsur ed per son under  t he pol i cy.  

¶66 The cl ai m we consi der  i s Si eber t ' s  c l ai m agai nst  

Wi sconsi n Amer i can t hat  Koehl er  al l egedl y negl i gent l y ent r ust ed 

her  f at her ' s car  t o Raddat z.   Upon f i ndi ng cover age and no 

r el evant  excl usi ons under  t he c l ear  pol i cy l anguage,  t he 

anal ysi s of  cover age f or  t hat  c l ai m i s compl et e.   The maj or i t y 

er r oneousl y concl udes t hat  t he c i r cui t  cour t ' s  det er mi nat i on 

t hat  Raddat z i s not  an " i nsur ed per son"  under  t he pol i cy means 

t hat  Raddat z ' s al l eged negl i gent  oper at i on i s an excl uded r i sk.    

¶67 Regar di ng Si eber t ' s  i ni t i al  c l ai m t hat  Raddat z,  as an 

" i nsur ed per son, "  was l egal l y l i abl e f or  hi s al l eged negl i gent  

oper at i on of  Koehl er ' s car ,  t he c i r cui t  cour t  det er mi ned t hat  

Raddat z was not  an " i nsur ed per son"  based on t he j ur y ' s f i ndi ng 

t hat  he exceeded t he scope of  Koehl er ' s per mi ssi on t o use t he 

car .   The maj or i t y concl udes t hat  " [ b] ecause Raddat z does not  

qual i f y as an ' i nsur ed per son, '  hi s al l eged negl i gent  oper at i on 

of  t he vehi c l e f al l s  out si de t he scope of  t he pol i cy ' s i ni t i al  

gr ant  of  cover age.   St at ed ot her wi se,  Raddat z ' s al l eged 

negl i gent  oper at i on of  t he vehi c l e const i t ut es an excl uded r i sk 

under  t he pol i cy. "   Maj or i t y op. ,  ¶36 ( f oot not es omi t t ed) .  

¶68 Equat i ng t he j ur y ' s f i ndi ng t hat  Raddat z exceeded t he 

scope of  Koehl er ' s per mi ssi on wi t h a f i ndi ng t hat  Raddat z ' s 
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al l eged negl i gent  oper at i on of  t he vehi c l e i s an excl uded r i sk 

i s unsuppor t ed by t he pol i cy l anguage or  by cont r ol l i ng l aw.  

 ¶69 Regar di ng Si eber t ' s  subsequent  c l ai m t hat  Koehl er ,  as 

an " i nsur ed per son, "  i s  l egal l y l i abl e f or  al l egedl y negl i gent l y  

ent r ust i ng her  f at her ' s car  t o Raddat z,  t he j ur y ' s f i ndi ng on 

t he i ni t i al  c l ai m——t hat  Raddat z used t he car  out si de t he scope 

of  Koehl er ' s per mi ssi on——i s i r r el evant .   To est abl i sh negl i gent  

ent r ust ment ,  Si eber t  must  pr ove t hat  Koehl er  knew or  shoul d have 

known t hat  Raddat z i nt ended or  was l i kel y t o use her  f at her ' s 

car  " i n such a manner  as t o cr eat e an unr easonabl e r i sk of  har m 

t o ot her s. "   Banker t  v.  Thr esher men' s Mut .  I ns.  Co. ,  110 

Wi s.  2d 469,  476,  329 N. W. 2d 150 ( 1983)  ( quot i ng Rest at ement  

( Second)  of  Tor t s § 308,  at  100 ( 1965) ) .   The Banker t  cour t  hel d 

t hat  t he under l y i ng negl i gent  act  of  t he ent r ust ee i s an 

i ndi spensi bl e el ement  of  a negl i gent  ent r ust ment  c l ai m.   I d.  at  

476- 77.      

 ¶70 Thi s pol i cy does not  excl ude t he r i sk of  Raddat z ' s 

al l eged negl i gent  oper at i on when Koehl er ,  as t he " i nsur ed 

per son, "  al l egedl y negl i gent l y ent r ust s an i nsur ed car  t o hi m.   

The ci r cui t  cour t ' s  det er mi nat i on i n t he cover age phase of  t he 

t r i al  on Si eber t ' s  c l ai m agai nst  Wi sconsi n Amer i can f or  

Raddat z ' s al l eged negl i gent  oper at i on of  t he car  was onl y a 

det er mi nat i on t hat  Raddat z was excl uded f r om t he def i ni t i on of  

" i nsur ed per son"  under  t he pol i cy.   I t  was not  a f i ndi ng t hat  

Raddat z was not  negl i gent  or  t hat  hi s act  of  negl i gence was not  

cover ed under  t he pol i cy.   The j ur y ' s f i ndi ng and t he ci r cui t  

cour t ' s  det er mi nat i on i ndi cat e not  t hat  Raddat z ' s al l eged 
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negl i gent  oper at i on was an " excl uded r i sk"  or  " not  cover ed"  

under  t he pol i cy,  but  r at her  t hat  Raddat z,  as an " i nsur ed 

per son, "  was not  cover ed f or  hi s pot ent i al  separ at e l egal  

l i abi l i t y  because he exceeded t he scope of  hi s per mi ssi on f r om 

Koehl er .     

 ¶71 The maj or i t y concl udes t hat  a det er mi nat i on t hat  a 

pol i cy does not  cover  someone as an " i nsur ed per son"  i s 

essent i al l y  a det er mi nat i on t hat  t her e i s no cover age f or  any of  

t hat  per son' s act s and t hat  t he per son' s negl i gence i s t hus an 

excl uded r i sk.   Thi s concl usi on i s pr emi sed upon t he assumpt i on 

t hat  al l  pol i cy excl usi ons ar e cr eat ed equal .   To t he cont r ar y,  

a pol i cy t hat  does not  pr ovi de cover age f or  a c l ai m because t he 

al l egedl y negl i gent  act or  i s not  an " i nsur ed per son"  has a ver y 

di f f er ent  ef f ect  t han a pol i cy  t hat  excl udes par t i cul ar  act s 

f r om al l  cover age under  any cl ai m.   Thi s i s  evi dent  by compar i ng 

t he pol i cy l anguage at  i ssue her e wi t h t he ver y di f f er ent  pol i cy 

l anguage at  i ssue i n Banker t ,  wher e t hi s cour t  hel d t hat  t he 

negl i gent  ent r ust ment  c l ai m coul d not  pr oceed because t he 

under l y i ng negl i gent  oper at i on was an excl uded r i sk.    

 ¶72 The f ar mowner s pol i cy i n Banker t  was an occur r ence-

based pol i cy t hat  pr ovi ded cover age f or  cer t ai n occur r ences,  

def i ned as acci dent s t hat  t ook pl ace on t he f ar m.   I d.  at  478-

79.   I t  expl i c i t l y  excl uded any cover age under  t he pol i cy f or  

any aut omobi l e acci dent  t hat  occur r ed away f r om t he f ar m.   I d.  

at  479.   Thi s i s s i mi l ar  t o ot her  occur r ence- based compr ehensi ve 

gener al  l i abi l i t y  pol i c i es and di st i nct  f r om aut omobi l e 

pol i c i es,  whi ch cover  aut o acci dent s gener al l y.   See i d.  at  479-
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80 ( not i ng t hat  const r ui ng t he pol i cy t o pr ovi de cover age " woul d 

conver t  t he f ar mowner s l i abi l i t y  pol i cy i nt o an aut omobi l e 

pol i cy" )  ( emphasi s added) .   The pol i cy excl usi on i n Banker t  

pr ovi ded i n r el evant  par t :  

Thi s pol i cy does not  appl y .  .  .   

( b)  under  any of  t he cover ages,  t o t he owner shi p,  
oper at i on,  mai nt enance or  use,  i ncl udi ng l oadi ng and 
unl oadi ng of  

( 1)  aut omobi l es whi l e away f r om t he pr emi ses or  t he 
ways i mmedi at el y adj oi ni ng.  

I d.  at  479 ( emphasi s added) .    

 ¶73 As i t  ought  t o be,  t he hol di ng i n Banker t  was 

i next r i cabl y t i ed t o t he l anguage of  t hat  par t i cul ar  pol i cy 

excl usi on.   The mot or cycl e acci dent  i n Banker t  t ook pl ace of f  of  

t he f ar m ( " away f r om t he pr emi ses" ) ,  but  t he pl ai nt i f f  i nj ur ed 

i n t hat  acci dent  sought  cover age f or  t he par ent s '  al l eged 

negl i gent  ent r ust ment  of  t he mot or cycl e t o t hei r  son,  t he 

dr i ver .   I d.  at  472.   The pol i cy excl usi on i n Banker t  was 

expl i c i t  and whol esal e,  pr ovi di ng t hat  t he " pol i cy does not  

appl y"  f or  acci dent s " away f r om t he pr emi ses. "   I d.  at  479.   I n 

t hi s case,  t he pol i cy excl udes,  onl y f r om t he def i ni t i on of  

" i nsur ed per son, "  a per son usi ng an i nsur ed car  who exceeds t he 

scope of  t he per mi ssi on.   The appl i cat i on of  t he excl usi on i n 

Banker t  cr eat ed an excl uded r i sk,  whi l e i n t hi s case t he 

excl usi on l eads onl y t o a l ack of  cover age f or  Raddat z as an 

" i nsur ed per son. "   Raddat z ' s al l eged negl i gent  oper at i on i s 

st i l l  cover ed under  a c l ai m t hat  Koehl er ,  as t he " i nsur ed 
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per son, "  al l egedl y negl i gent l y ent r ust ed her  f at her ' s car  t o 

Raddat z.  

 ¶74 As we have not ed pr evi ousl y,  " [ a] mbi gui t i es i n 

cover age ar e t o be const r ued i n f avor  of  cover age,  whi l e 

excl usi ons ar e nar r owl y const r ued agai nst  t he i nsur er . "   Smi t h,  

155 Wi s.  2d at  811.   I n t hi s case,  wher e t he l anguage i n t he 

pol i cy i ndi cat es t hat  cover age exi st s except  f or  a c l ai m 

pr emi sed upon Raddat z as an i nsur ed per son,  t hi s cour t  must  

i nt er pr et  t he pol i cy i n f avor  of  cover age.   I t  i s  Wi sconsi n 

Amer i can' s ar gument  r egar di ng t he i ndependent  concur r ent  cause 

r ul e t hat  engender s unnecessar y conf usi on i n t hi s case.     

 ¶75 Unl i ke i n Banker t ,  no excl uded r i sk i s i mpl i cat ed by 

Si eber t ' s  c l ai m agai nst  Wi sconsi n Amer i can f or  Koehl er ' s al l eged 

negl i gent  ent r ust ment  of  her  f at her ' s car  t o Raddat z.   Thus,  t he 

i ndependent  concur r ent  cause r ul e shoul d not  be at  i ssue i n t hi s 

case.   " The i ndependent  concur r ent  cause r ul e oper at es t o ext end 

cover age ' t o a l oss caused by t he i nsur ed r i sk even t hough t he 

excl uded r i sk i s a cont r i but or y cause,  [ w] her e a pol i cy 

expr essl y i nsur es agai nst  l oss caused by one r i sk but  excl udes 

l oss caused by anot her  r i sk. "   Est at e of  Jones v.  Smi t h,  2009 WI  

App 88,  ¶5,  320 Wi s.  2d 470,  768 N. W. 2d 245 ( emphasi s added) .    

¶76 The maj or i t y summar i l y r eaches t he er r oneous 

concl usi on t hat  t he j ur y ' s f i ndi ng t hat  Raddat z exceeded t he 

scope of  Koehl er ' s per mi ssi on t o use t he car  means t hat  hi s 

al l eged negl i gent  oper at i on i s an excl uded r i sk ,  by compar i son 

t o ot her  negl i gent  ent r ust ment  cases such as Banker t ,  wher e 

st ar kl y di f f er ent  pol i cy excl usi ons wer e appl i ed.   Thi s er r or  i s 
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compounded by t he maj or i t y ' s r el i ance on t he i ndependent  

concur r ent  cause r ul e t o bar  cover age,  whi ch t akes up a l ar ge 

par t  of  t he anal ysi s.   As not ed above,  t he i ndependent  

concur r ent  cause r ul e ext ends cover age;  t he r ul e does not  bar  

cover age wher e t he pol i cy l anguage pr ovi des i t ,  nor  does i t  

ser ve as a means t o cr eat e an excl uded r i sk.   

 ¶77 As expl ai ned above,  i n Banker t ,  t he al l egedl y 

negl i gent  act  i t sel f ——dr i v i ng a mot or cycl e of f  of  t he f ar m——was 

ent i r el y excl uded f r om any pol i cy cover age.   Banker t ,  110 

Wi s.  2d at  480.   The Banker t  cour t  concl uded t hat  t her e was no 

cover age f or  a negl i gent  ent r ust ment  c l ai m when t he negl i gent  

act  or  occur r ence was excl uded because t hat  act  was a necessar y 

component  of  t he negl i gent  ent r ust ment  c l ai m.   I d.  at  478- 80.   

I n ot her  wor ds,  af t er  Banker t ,  t he i ndependent  concur r ent  cause 

r ul e cannot  ext end cover age t o a negl i gent  ent r ust ment  c l ai m i f ,  

f or  exampl e,  t he pol i cy l anguage pr ovi des t hat  t he under l y i ng 

negl i gent  act ——dr i v i ng a vehi c l e away f r om t he f ar m pr oper t y——i s 

an excl uded r i sk.   Thi s hol di ng i s r el evant  t o t hi s case onl y i f  

Raddat z ' s al l eged negl i gent  oper at i on of  Koehl er ' s f at her ' s car  

i s an excl uded r i sk.   As expl ai ned above,  i t  i s  not .   Ther e i s 

cover age under  Wi sconsi n Amer i can' s pol i cy f or  Si eber t ' s  c l ai m 

t hat  Koehl er  negl i gent l y ent r ust ed her  f at her ' s car  t o Raddat z.  

 ¶78 As t he maj or i t y not es,  " [ b] ased upon i t s ear l i er  

det er mi nat i on t hat  t he i nsur ance pol i cy i ssued by Wi sconsi n 

Amer i can di d not  cover  t he dr i ver ' s al l eged negl i gent  oper at i on 

of  t he vehi c l e,  t he c i r cui t  cour t  concl uded t hat  t he pol i cy 

l i kewi se does not  cover  t he pl ai nt i f f s '  negl i gent  ent r ust ment  
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cl ai m. "   Maj or i t y op. ,  ¶1.   Based on t he above anal ysi s,  I  am 

sat i sf i ed t hat  t he c i r cui t  cour t ' s  det er mi nat i on t hat  t her e i s  

no cover age f or  Si eber t ' s  negl i gent  ent r ust ment  c l ai m i s wr ong 

as a mat t er  of  l aw.          

¶79 Because I  woul d hol d t hat  t he pol i cy pr ovi des cover age 

f or  Si eber t ' s  negl i gent  ent r ust ment  c l ai m,  I  al so br i ef l y 

addr ess Wi sconsi n Amer i can' s ar gument  t hat  c l ai m or  i ssue 

pr ecl usi on bar s Si eber t ' s  c l ai m.   The maj or i t y does not  addr ess 

t hese ar gument s because of  i t s  cont r ar y cover age det er mi nat i on.   

Maj or i t y op. ,  ¶6.    

¶80 I ssue pr ecl usi on pr event s " r el i t i gat i on i n a 

subsequent  act i on of  an i ssue of  l aw or  f act  t hat  has been 

act ual l y l i t i gat ed and deci ded i n a pr i or  act i on. "   N.  St at es 

Power  Co.  v.  Bugher ,  189 Wi s.  2d 541,  550,  525 N. W. 2d 723 

( 1995) .   Cl ai m pr ecl usi on bar s t he r el i t i gat i on of  c l ai ms t hat  

wer e deci ded i n an ear l i er  act i on bet ween t he same par t i es or  

t he l i t i gat i on of  c l ai ms t hat  coul d have been r ai sed i n t he 

ear l i er  case.   I d.   A c l ai m i s bar r ed wher e ( 1)  t he same par t i es 

or  t hei r  pr i v i es ar e i nvol ved i n bot h act i ons,  ( 2)  t he causes of  

act i on ar e i dent i cal ,  and ( 3)  t her e has been " a f i nal  j udgment  

on t he mer i t s. "   I d.  at  551.    

¶81 I t  i s  i mpor t ant  t o r emember  t hat  t her e has been no 

t r i al ,  and t hus no f i nal  j udgment ,  on t he mer i t s  of  ei t her  c l ai m 

i n t hi s case.   The j ur y t r i al  was l i mi t ed t o t he nar r ow quest i on 

of  whet her  Raddat z was an " i nsur ed per son"  under  t he pol i cy.   

The ci r cui t  cour t  concl uded t hat  Raddat z was not  an " i nsur ed 

per son"  s i nce t he j ur y f ound t hat  he exceeded t he scope of  
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Koehl er ' s per mi ssi on.   None of  t he i ssues of  l aw or  f act ——

nei t her  t hose r egar di ng Koehl er ' s al l eged negl i gent  ent r ust ment ,  

nor  t hose r egar di ng Raddat z ' s al l eged negl i gent  oper at i on——has 

been l i t i gat ed or  deci ded.   Ther ef or e,  nei t her  i ssue pr ecl usi on 

nor  c l ai m pr ecl usi on bar s Si eber t ' s  act i on agai nst  Wi sconsi n 

Amer i can f or  Koehl er ' s al l eged negl i gent  ent r ust ment  of  her  

f at her ' s car  t o Raddat z.  

¶82 For  t he r easons set  f or t h her ei n,  I  r espect f ul l y 

di ssent .    

¶83 I  am aut hor i zed t o st at e t hat  Chi ef  Just i ce SHI RLEY S.  

ABRAHAMSON and Just i ce ANN WALSH BRADLEY j oi n t hi s di ssent .         
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