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11 PER CURI AM Attorney Eric L. Crandall filed an
appeal from the referee's report and recommendation that his
license to practice law in Wsconsin be suspended for a period
of five nonths and that he be required to pay the full costs of
this disciplinary proceeding.

12 This is the second opinion regarding this disciplinary
pr oceedi ng. The conplaint filed by the Ofice of Lawer

Regul ation (OLR) contained both reciprocal discipline counts
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(Counts 8 and 9) and "standard" counts that related to alleged
m sconduct that was not the subject of discipline in another
jurisdiction (Counts 1 through 7).

13 Because of the difference in the procedures applicable
to those two types of counts, we initially severed the
reci procal discipline counts from the "standard" counts. W
i medi ately addressed the reciprocal discipline counts and
suspended Attorney Crandall's license to practice in Wsconsin
for 30 days as discipline reciprocal to that inposed by the

Suprenme Court of M nnesota. In re Disciplinary Proceedi ngs

Agai nst Crandal |, 2008 W 112, 314 Ws. 2d 33, 754 N. W2d 501.

14 It is the "standard" counts that are the subject of
this opinion. W referred those counts to a referee for further
proceedi ngs according to the standard procedures set forth in
SCRs 22.15 and 22.16. Attorney Janes G Curtis was appointed as
referee.

15 Both parties filed dispositive notions. The referee
denied Attorney Crandall's notion to dismss the conplaint
agai nst him He granted the OLR s notion for summary judgnment
in part, concluding that the OLR was entitled to summary
j udgment on Counts 4 and 7 involving Attorney Crandall's failure
to respond to the OLR s investigations, but also ruling that
there were questions of material fact that precluded sumrary
judgnment with respect to Count 5, which involved certifications
Attorney Crandall had signed regarding his client trust account.

16 The referee held an evidentiary hearing at which both
sides were given an opportunity to present evidence. The OLR

2
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filed a post-hearing brief, but Attorney Crandall did not do so.
The referee then issued his report and recomendation. He
concluded that the OLR had net its burden of proving m sconduct
by clear, satisfactory, and convincing evidence with respect to
Counts 1, 2, 4, 6, and 7, but had failed to neets its burden
with respect to Counts 3 and 5. As noted above, the referee
recommended a five-nonth |icense suspension and the assessnent
of the full costs of this disciplinary proceeding, which were
$9, 118. 21 as of May 27, 2010.

17 The first issue we nust address is the nature of our
revi ew. Attorney Crandall filed a tinely notice of appeal from
the referee's recomendation. He has not, however, filed a
brief in this court, despite being granted multiple extensions
of time to do so.

18 Attorney Crandall's opening appeal brief was initially
due on July 6, 2010. He did not file a brief or file a notion
for an extension of tinme by that date.

19 On August 9, 2010, Attorney Crandall filed a notion
seeking an extension of tinme until Septenber 24, 2010, to file
his opening brief. The Chief Justice, on behalf of the court,
issued an order granting him an extension of tinme until
Septenber 1, 2010, and stating that no further extensions of
time would be granted. Attorney Crandall did not file a brief
or a further extension notion by the extended due date.

10 On Septenber 7, 2010, Attorney Crandall filed a second
extension notion, again asking for an extension of tinme until
Septenber 24, 2010, to file his opening brief. Like his initial

3
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extension notion, his second notion alleged that he needed
additional tinme due to the press of other business, especially
given his status as a solo practitioner. He acknow edged t hat
the court had granted only a part of the extension he had
originally requested, but he asserted that he sinply needed al
the time identified in his initial notion in order to conplete
and file his brief.

11 The court, through the Chief Justice, granted this
second extension notion, but the order explicitly stated that
this was the "final extension" to be granted to Attorney
Crandal | . This second extension order further expressly
informed Attorney Crandall that the failure to file a brief by
the new deadline could be grounds for the dismssal of his

appeal :

Respondent - appel l ant's opening brief shall be served
and filed on or before Septenber 24, 2010. This is
the final briefing extension in this matter. No
further extensions of tinme shall be granted. | f
respondent - appel l ant's opening brief is not served and
filed by Septenber 24, 2010, such repeated failure to
conply with the court's orders may be considered by
the court as grounds for (1) the dismissal of
respondent - appel l ant' s appeal and (2) consideration of
the report and recommendation of the referee under
SCR 22.17(2).

112 Despite t he cl ear war ni ng of t he pot enti al
consequences of not filing a tinely brief, Attorney Crandall has
never filed a brief in this matter. His failure to file a brief
rai ses the question of whether there should be a sanction, such
as the dismssal of his appeal, for his disobedience of the

court's orders.
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13 Appeals in attorney disciplinary proceedings are
governed by the rules of appellate procedure that apply to civil
appeals to this court. SCR 22.17(3). Pursuant to Ws. Stat.
8 (Rule) 809.83(2), the failure of a person to conply with an
appellate court's order or a requirenent of the rules of
appel l ate procedure "is grounds for dismssal of the appeal,
summary reversal, striking of a paper, inposition of a penalty
or costs on a party or counsel, or other action as the court
considers appropriate.” This court has construed this statute,
however, not to authorize dismssal or summary reversal for all
failures to conply wth an appellate rule or order. Rat her ,
noting that dism ssal of an appeal with prejudice is a drastic
sanction, we have held that "[f]or a court to dism ss an appeal
under 8 (Rule) 809.83(2), there nmust be a showing that the party
or the party's attorney has denonstrated bad faith or egregious
conduct, or there nust be a common sense finding that the appeal

has been abandoned.” State v. Snythe, 225 Ws. 2d 456, 468-69,

592 N.W2d 628 (1999); see also Raz v. Brown, 2003 W 29, 118,

260 Ws. 2d 614, 660 N W2d 647 (applying Snythe standard to
case where court of appeals summarily reversed portion of
circuit court ruling because party failed to file a response
brief to a cross-appeal).

14 We conclude that Attorney Crandall's conduct in this
court warrants the dismssal of his appeal in this matter. He
was given three separate deadlines to file his brief, and he
i gnored each of them Although neither of his extension notions
was filed prior to the expiration of the then-existing deadline,

5
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this court granted himextensions of time to file his brief. |In
both of those extension orders, Attorney Crandall was given a
specific deadline and was told that no further extensions would
be given. Indeed, in his second extension notion Attorney
Crandall stated that he sinply needed all of the tinme he had
originally requested so that he could file his brief. Al though
he was ultimately granted the full extension that he sought, he
never filed any brief, leading to the inference that the
extensi on requests were nere ploys for del ay. We concl ude that
his repeated disobedience of this <court's briefing orders
constitutes egregious conduct that warrants the dism ssal of his
appeal . Alternatively, his wunexplained failure to file any
brief after repeatedly asking for and being granted nore tinme to
do so constitutes an abandonnment of his appeal.

15 WMoreover, although the dismssal of an appeal is
rightly considered a drastic renmedy, we note that the inpact of
a dismssal in an attorney disciplinary proceeding is nmuch |ess
than in an ordinary civil appeal. Wiile a dismssal in an
ordinary appeal termnates the case and |eaves the judgnent
against the appellant intact, in attorney disciplinary cases
this court still reviews the referee's report, although we do it
as if no appeal had been tinmely filed under SCR 22.17(2). e
still review the referee's report and recommendati on because it
is this court that ultimtely determ nes whether an attorney has
commtted professional m sconduct and, if so, what t he

appropriate discipline should be.
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116 Indeed, we apply the sane standard of review to the
referee's report whether or not an appeal has been filed.
Specifically, we affirma referee's findings of fact unless they
are found to be clearly erroneous, but we review the referee's

conclusions of law on a de novo basis. In re Disciplinary

Proceedi ngs Against Inglino, 2007 W 126, 495, 305 Ws. 2d 71,

740 N. W 2d 125. W determne the appropriate |evel of
di scipline given the particular facts of each case, independent

of the referee's recomendation, but benefiting fromit. In re

Disciplinary Proceedings Against Wdule, 2003 W 34, 9144, 261

Ws. 2d 45, 660 N.W2d 686.

117 W now turn to the referee's findings of fact wth
respect to Attorney Crandall and the alleged m sconduct at issue
in this proceeding. Attorney Crandall was admtted to the
practice of law in this state in Septenber 1991. He currently
mai ntains a |l aw practice in New R chnond.

18 Attorney Crandall has been the subject of professional
di scipline on three previous occasions. In February 2006 this
court suspended Attorney Crandall's license for three nonths as
discipline reciprocal to that inposed by the M nnesota Suprene

Court. In re Disciplinary Proceedi ngs Agai nst Crandall, 2006 W

6, 287 Ws. 2d 102, 708 N W2d 690. H s m sconduct involved
neglect of client matters, failure to comunicate with clients,
failure to appear at court hearings, failure to conply wth
di scovery rules, and failure to cooperate with the disciplinary

i nvesti gati on.
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119 In March 2008 this court publicly reprinmanded Attorney
Crandall for knowi ngly advancing a claim or defense that was
unwarranted under existing |law, know ngly advancing a factual
position wthout a basis to do so, failing to file a client's
affidavit or a brief in opposition to a summary judgnent notion,
failing to keep his clients reasonably inforned about the status
of their matter, failing to return his clients' file in a tinely
manner, and failing to cooperate with the OLR s grievance

investigation. In re Disciplinary Proceedi ngs Agai nst Crandall,

2008 W 14, 307 Ws. 2d 536, 745 N.W2d 679.

20 Finally, as noted above, Attorney Crandall's Wsconsin
|icense was suspended for 30 days as reciprocal discipline. The
m sconduct that led to that discipline included failing to act
with diligence and pronptness, failing to communicate with his
clients, engagi ng in conduct i nvol vi ng di shonesty or
m srepresentation, and failing to cooperate with the M nnesota

disciplinary authorities. In re D sciplinary Proceedings

Agai nst Crandal |, 2008 W 112, 314 Ws. 2d 33, 754 N. W2d 501.

121 Counts 1 through 4 of the OLR s current conplaint
relate to Attorney Crandall's representation of <client T.H
T.H retained Attorney Crandall in August 2005 to defend himin
a nortgage foreclosure action and to pursue potenti al
counterclains against the |ender. The witten fee agreenent
provided that T.H would make an advance paynent of $3,000 to
Attorney Crandall, that Attorney Crandall's fee would be $300
per hour, and that Attorney Crandall would receive 25 percent of
any recovery T.H. received fromthe | ender.

8
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22 Attorney Crandall placed the $3,000 advance paynent he
received from T.H into his business account rather than his
client trust account. The referee found that as of August 2005
Attorney Crandall was not aware of the requirenent that advance
paynments be placed into a trust account. According to the
referee, Attorney Crandall now understands his obligation to
deposit advance paynents into his client trust account and has
changed his practices to conply with the applicable rules.

123 In Novenber 2005 Attorney Crandall was able to obtain
an order dismssing T.H fromthe action, wthout prejudice, due
to the insufficiency of service of process. On January 20,
2006, this court issued its decision suspending Attorney
Crandall's Ilicense to practice law in Wsconsin effective
February 20, 2006. 287 Ws. 2d at 105. On or about February 4,
2006, T.H received his entire case file from Attorney Crandall
along wth a letter stating that Att or ney Crandal | 's
representation was concluded because T.H had been dism ssed as
a party fromthe forecl osure action.

124 At the tinme he declared the representation term nated
and returned the file to the client, Attorney Crandall had never
provided an itemzation of his fees or an explanation of the
application of the $3,000 advance paynent. In a subsequent
t el ephone conversation that occurred within the next several
days, Attorney Crandall agreed to return $2,000 of the advance
paynment. There was no specific agreenent as to when that anount
woul d be refunded to T.H., but Attorney Crandall stated that he
woul d return those funds "as soon as [he] was able."

9
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125 The suspension of Attorney Crandall's I|icense caused
his cash flow to decrease, and because he had not placed the
advance paynent into a trust account, he therefore did not have
$2,000 to pay T.H until the fall of 2006. By July 27, 2006,
T.H had contacted the OLR and had submtted a letter inquiring
about the failure of Attorney Crandall to repay the noney.

126 On Septenber 28, 2006, the OLR requested that Attorney
Crandall submt a witten response to T.H's grievance by
Cct ober 23, 2006. On Cctober 19, 2006, Attorney Crandall
refunded the $2,000 to T.H.

127 Apparently because it had not received a response to
the grievance, the OLR sent a second letter to Attorney Crandall
on COctober 30, 2006, asking for a witten response by
Novenmber 9, 2006. On Novenber 9 T.H faxed a letter to the CLR
that stated, "After further review and discussions with M.
Eric L. Crandall | wish to withdraw ny conplaint.” The sanme day
Attorney Crandall faxed a letter to the OLR stating that he
understood that T.H had wthdrawn his grievance, that he now
considered the matter closed, and that he did not believe that
any further subm ssion to the OLR was necessary.

128 The OLR responded to both T.H and Attorney Crandall
by a letter dated Novenber 13, 2006. In that letter, the OLR
explained that it had a duty to investigate despite T.H's
purported "withdrawal” of his grievance. The letter notified
Attorney Crandall that his response to the OLR s request for
informati on was overdue and stated that his response needed to
be postmarked by Novenber 24, 2006. When Attorney Crandall did

10
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not submt a witten response, the OLR personally served another
letter on himon Decenber 8, 2006.

129 On Decenber 12, 2006, Attorney Crandall faxed a letter
to the OLR repeating that he considered the matter closed and
that he did not believe that the OLR had standing to proceed
with a disciplinary investigation. The OLR then filed a notion
for an order to show cause why Attorney Crandall's |I|icense
should not be tenporarily suspended, which order was issued by
this court on January 11, 2007. On February 12, 2007, Attorney
Crandall finally faxed a response to the OLR, which then
w thdrew its tenporary suspension notion.

130 When Attorney Crandall was subsequently interviewed by
the District Comnmttee, he refused to provide a copy of his fee
agreenent with T.H or any other docunents from his file. He
|ater faxed a copy of the fee agreenent to the OR s
i nvesti gator, but refused to submt any other non-public
docunents from the client's file on the ground that the client
had directed hi mnot to disclose attorney-client matters.

131 Based on these findings of fact, the referee concl uded
t hat Attorney Crandall had commtted three counts of
prof essional m sconduct with respect to the T.H representation
and subsequent investigation. First, he concluded that Attorney
Crandall's deposit of the $3,000 advance paynment into his

busi ness account rather than his <client trust account had

11
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violated former SCR 20:1.15(b)(4).1 Second, the referee
det er m ned t hat At t or ney Cr andal | had vi ol at ed for mer
SCR 20:1.16(d)? by failing to refund the unearned fees of $2,000
for eight nonths after he had agreed to do so. Third, the
referee found that Attorney Crandall had wllfully failed to
cooperate with the OLR s grievance investigation, in violation

of SCRs 22.03(2) and (6),% and 20:8.4(f).*

! Former SCR 20:1.15(b)(4) applied to msconduct committed
between July 1, 2004, and June 30, 2007. It provided: "Unearned
fees and advanced paynents of fees shall be held in trust unti
earned by the lawer, and w thdrawn pursuant to SCR 20:1.15(9).
Funds advanced by a client or 3rd party for paynment of costs
shall be held in trust until the costs are incurred."”

2 Former SCR 20:1.16(d) applied to msconduct conmitted
prior to July 1, 2007. It provided as foll ows:

Upon termnation of representation, a |awer
shall take steps to the extent reasonably practicable
to protect a client's interests, such as giving
reasonable notice to the client, allowing time for
enpl oynment of other counsel, surrendering papers and
property to which the client is entitled and refunding
any advance paynent of fee that has not been earned or
incurred. The |l awer nay retain papers relating to the
client to the extent permtted by other |aw

3 SCRs 22.03(2) and (6) state:

(2) Upon commenci ng an i nvesti gation, t he
director shall notify the respondent of the matter
being investigated wunless in the opinion of the
director the investigation of the matter requires
ot herw se. The respondent shall fully and fairly
di sclose all facts and circunstances pertaining to the
all eged m sconduct wthin 20 days after being served
by ordinary mail a request for a witten response.
The director nmay allow additional tinme to respond.
Following receipt of the response, the director may
conduct further investigation and may conpel the
respondent to answer questions, furnish docunents, and

12
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132 The referee further concluded, however, that the OLR
had failed to prove by clear, satisfactory, and convincing
evi dence that Attorney Crandall's refund of the $2,000 after the
COLR had requested a witten response to the T.H grievance had
constituted a failure to ~cooperate wth or an inproper
interference with an OLR investigation, in violation of
SCRs 21.15(4),° 22.03(6), and 20:8.4(f).

133 Count 5 of the <conplaint alleged that Attorney

Crandall had submtted false certifications for fiscal years

present any information deenmed relevant to the
i nvesti gati on.

(6) In the course of the investigation, the
respondent's wlful failure to provide relevant
information, to answer questions fully, or to furnish
docunents and the respondent's nisrepresentation in a
di scl osure are m sconduct, regardless of the nerits of
the matters asserted in the grievance.

4 SCR 20:8.4(f) provides that it is professional m sconduct
for a lawer to "violate a statute, suprene court rule, suprenme
court order or suprenme court decision regulating the conduct of

| awyers;
° SCR 21.15(4) states:

Every attorney shall cooperate with the office of
| awyer regulation in the investigation, prosecution
and disposition of grievances, conplaints filed with
or by the director, and petitions for reinstatenent.
An attorney's wlful failure to cooperate with the
office of |lawer regulation constitutes violation of
the rul es of professional conduct for attorneys.

13
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2005 through 2008° regarding having filed with the OLR a trust
account overdraft notification agreenment wth the financial
institution where his client trust account was maintai ned.

134 Sone background is necessary to provide context for
the referee's factual findings and conclusions of law on this
t opi c. Effective January 1, 1999, this court <created
SCR 20:1.15(i) to require attorneys to maintain trust accounts
in only financial institutions that had agreed to provide
overdraft reports to the Board of Attorneys Professional
Responsibility (BAPR) or later the OLR S. C. Oder 97-05, 218
Ws. 2d xiii (1998) (issued June 4, 1998; eff. Jan. 1, 1999).
The court also created SCR 20:1.15(j), which set forth the
requirenents that a financial institution was required to follow
for overdraft notifications. Suprene court rule 20:1.15 also
continued to require each lawer to certify on his/her annua
bar dues statenent that the | awer had conplied with each of the
recor d- keepi ng requi renents set forth in t he rel evant

subsection(s) of the rule.’

® The fiscal year of the State Bar of Wsconsin begins on
July 1 of the preceding year. Thus, for exanple, the 2005
fiscal year covered the period from July 1, 2004, through
June 30, 2005.

"Prior to July 1, 2004, the record-keeping requirenents
were contained in subsection (e) of SCR 20:1.15. After July 1,
2004, those requirenents were set forth in subsections (f) and

(j)(5). Also, in addition to signing the certification, the
| awer was required to state the account nunber of any trust or
fiduciary account and the nanme of the financial institution

where the trust account was nmi ntai ned.

14
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135 Effective July 1, 2004, SCR 20:1.15 was repealed and
recreat ed. S . Oder 02-06, 2004 W 49, 269 Ws. 2d xiil
(i ssued Apr. 30, 2004; eff. July 1, 2004). The requirenent to
mai ntain demand trust accounts only in financial institutions
that agreed to notify the OLR of overdrafts was noved to
subsection (h)(1). The certification requirenment was noved to
subsection (i). Just as the prior version of the rule required
the lawer to certify that he/she had conplied with the record-
keeping requirenents in what was then subsection (e), the
recreated rule required the lawer to "explicitly certify on the
state bar certificate described in sub. (i)(1) that the nenber
has conplied with each of the record-keeping requirenments set
forth in subs. (f) and (j)(5)." SCR 20:1.15(i)(2).8 I n
addition, the recreated rule now provided that a |awer's
failure to file this certification was grounds for the autonmatic
suspension of the lawer's |license, and the filing of a false
certificate constituted unprofessional conduct and grounds for
di sciplinary action. SCR 20:1.15(i)(4).

136 The referee found that followng the 1999 anendnents,
BAPR had taken the position that the rule required each nenber
of the bar not only to have in place an overdraft agreenment with
the financial institution that adm nistered the trust account,
but also to file the overdraft agreenent with BAPR  The OLR has

followed that sane position since its inception. The

8 The lawyer was also still required to state the account
nunber of the trust account and the nanme of the financial
institution.
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certification contained on the annual dues statenment for fisca
years 2005 through 2008 followed this position and said that the
| awer was certifying that he/she had an overdraft agreenent on
file with the OLR

137 The certification signed by Attorney Crandall on his
annual bar dues statenents for fiscal years 2005 and 2006

provi ded as foll ows:

| hereby certify that | have trust and/or fiduciary
accounts, have conplied wth each of the record-
keeping requirements set forth in SCR 20:1.15(e) and
have a trust account overdraft agreenent on file with
OLR for each demand-type "Cdient Account"™ and/or
"Trust Account” into which | deposit client or third-
party funds held in connection with a representation
or in a fiduciary capacity that directly arises in the
course of or as a result of a lawer-client
rel ati onship.®

138 The certification that Attorney Crandall signed on his
annual bar dues statenents for fiscal years 2007 and 2008 was
simlar, but phrased slightly differently due to the repeal and

recreati on of SCR 20:1.15:

| hereby certify that | have trust and/or fiduciary
account(s) and that those accounts are identified
above and/or attached to this certification in a
separate |ist. | also certify that | have conplied
wi th each of the record-keeping requirenents set forth
in SCR 20:1.15(f) and/or (j)(5). | further certify
that | have a trust account overdraft agreenent on
file with OLR for each demand-type trust account into
which | deposit client funds or 3rd party funds, and
that, wth respect to each demand-type fiduciary

°In his report, the referee quoted a slightly different
version of the certification from an earlier year. The
certifications quoted here are taken from the dues statenents
for fiscal years 2005 through 2008 that were admtted wthout
obj ection as exhibits at the disciplinary hearing.

16
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account, | have an overdraft agreenent on file wth
OLR or | am conplying with the alternative protection
procedures of SCR 20:1.15(j)(9)b. and/or (9)c.

139 The referee found that Attorney Crandall, who was al so
licensed in Mnnesota, had maintained his client trust account
at US Bank in Wite Bear Lake, M nnesota. He opened the
account in 1992. The referee found that at the tinme of the
opening of the account Attorney Crandall had signed nunerous
formns. He also found that Attorney Crandall had relied on the
bank to submt the necessary fornms to the Mnnesota and
W sconsin authorities.

140 M nnesota also has an overdraft reporting requirenent.
Mnn. R Prof. Conduct 1.15(k)-(l). The Mnnesota rule requires
that attorneys licensed in Mnnesota nmay only maintain trust
accounts in financial institutions that have been approved by
the Mnnesota Ofice of Lawers Professional Responsibility
(MOLPR) because those institutions have filed an agreenent wth
the MOLPR that they w Il report overdrafts to the MLPR | t
appears from the referee's report that he concluded that U S.
Bank, where Attorney Crandall maintained his trust account, was
an approved financial institution in M nnesota. The referee
al so appears to have credited Attorney Crandall's testinony that
at sonme point there were one or two trust account checks issued
when there were insufficient funds in the account, and U S. Bank
did indeed notify the |awer regulatory authorities in both
M nnesota and W sconsi n.

41 The referee found, however, that Attorney Crandall did

not have a trust account overdraft agreenment on file with the

17
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OLR prior to 2008. In 2007 the OLR asked Attorney Crandall to
send it a <copy of his overdraft notification agreenent.
Attorney Crandall responded that he had asked his bank for
copies of the trust account docunents that had been created when
the account had been opened in 1992 and that he would forward
t hose docunents to the OLR when he had received them The OLR
nonet hel ess sent a blank form overdraft agreement to Attorney
Crandal | . On January 3, 2008, Attorney Crandall faxed such an
overdraft agreement to the OLR, but it was inconplete and had
not been signed by a representative of U S. Bank. At sone point
shortly thereafter, Attorney Crandall opened a new trust account
with the US. Bank branch office in Hudson, Wsconsin. On
July 28, 2008, Attorney Crandall faxed to the OLR a conpleted
overdraft notification agreenent that had been signed by both
Attorney Crandall and a U'S. Bank representative on July 18,
2008.

142 The referee concl uded:

There is insufficient evidence to the standard of
cl ear, satisfactory and convincing evidence to
conclude that [Attorney] Crandall violated forner
SCR 20:1.15(i)(4) when he certified on his annual
State Bar dues statenents for fiscal years 2005
through 2008 that he had a trust account overdraft
agreenent on file with the OLR for his client trust
account, when he did not.

The referee believed that Attorney Crandall should not be found
liable on this count because he concluded that the applicable
rules did not require a lawer to certify that he/she had an

overdraft agreenent on file wth the OLR, even though BAPR and

18
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the OLR had taken that position. The referee stated that the
applicable rule during the relevant years had only required the
attorney to have in place an overdraft agreenent in which the
financial institution agreed to notify the OLR of an overdraft.
The rule did not require that such an agreenment be filed wth
the OLR. The referee pointed to the fact that SCR 20:1.15(h)(8)
was anended effective January 1, 2010, to specifically require
that an overdraft notification agreenent be filed with the OLR
S. . Oder 08-03, 2009 W 62 (issued July 1, 2009; eff.
Jan. 1, 2010). The addition of this requirenent in 2010 led the
referee to the conclusion that the filing of such an agreenent
with BAPR or the OLR was not nandated before 2010.

143 In addition, the referee noted that the portion of
former SCR 20:1.15 that mandated the annual certification after
the 2004 repeal and recreation, subsection (i)(1), required the
attorney to certify that he/she had conplied with each of the
record-keeping requirenents in subsections (f) and (j)(5). The
overdraft notification agreement requirenent, however, was not
set forth in either subsection (f) or (j)(5); it was found in
subsection (h).!® Thus, the referee concluded that there was no
obligation under the applicable rule to sign any certification

regardi ng overdraft notification agreenents.

0 Sinilarly, prior to July 1, 2004, the applicable version
of the rule required only that the attorney certify that he/she
had conplied with the record-keeping requirenments of subsection
(e). Subsection (e), however, did not contain the overdraft
notification requirenent. That requirement was set forth in
subsection (i).
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44 Al though the referee acknow edged that the charge in
the OLR s conplaint was that the certification signed by
Attorney Crandall was false and the certification indeed was not
accurate regarding the filing of an overdraft agreenment with the
CLR, he concluded that Attorney Crandall should not be
disciplined for falsely certifying sonething that he was not
obligated to certify under the applicable rules and that should
therefore not have been included in the certification. He
further stated that even if one would find that Attorney
Crandall's certifications had been false, this would have been
"a highly technical and theoretical violation of the rules" for
whi ch "no disciplinary action is warranted."

145 The referee further specifically noted that Attorney
Crandall was not charged with failing to have an overdraft
notification agreenent in place. Even if he had been, the
referee stated that the evidence was unclear whether the trust
account that Attorney Crandall maintained in Mnnesota prior to
2008 conplied with the applicable Wsconsin rules. G ven the
requi renents of the M nnesota Rules of Professional Conduct, the
account may al so have been conpliant with Wsconsin's overdraft
notification requirenents.

146 Counts 6 and 7 of the OLR s conplaint relate to
Attorney Crandall's representation of client D.P. in a breach of
contract action. During the course of the representation, which
began on Septenber 3, 2003, D.P. paid a total of $4,000 to

Attorney Crandall plus an additional $625 for medi ation fees.
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47 On Novenber 19, 2004, Attorney Crandall sent a letter

to D.P. enclosing sone file docunents and stating that the

representati on has been conpl eted. As of that date, Attorney
Crandal | had never provided D.P. with a billing statement or any
itemzation of the work Attorney Crandall had perforned on

D.P.'s behal f.

148 D.P. nmade several telephone calls and |eft nessages
requesting an itemzation of Attorney Crandall's fees, but his
calls were not returned. At sone point, D.P. wote an undated
letter stating that he had asked for a detailed billing
statenment but had never received one and requesting that
Attorney Crandall provide one within two weeks.

149 On June 5, 2006, which was after the date D.P. sent
Attorney Crandall the undated letter, Attorney Crandall sent a
letter to D.P. stating that D.P. had paid a total of $4,000 in
fees to Attorney Crandall plus an additional $625 to the
medi at or . Attorney Crandall did not provide an item zation of
his fees nor did he state that D.P. owed him additional fees.

150 D.P. filed a grievance with the OLR in July 2006. On
August 7, 2006, the OLR sent a letter to Attorney Crandall
notifying him of the grievance and requesting a witten
response.

51 On August 26, 2006, Attorney Crandall sent a letter to
D.P. but he did not also send a copy to the COLR The referee
found that by that date Attorney Crandall had prepared an
item zed billing statenent, which was probably enclosed wth the
August 26, 2006, letter. The text of the letter stated for the
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first time that Attorney Crandall's total fees for representing
D.P. were $8,045 and requested that D.P. pay the balance of
$4,045 by Septenber 11, 2006. The letter also contained the

foll ow ng statenent:

Finally, given these facts & docunentation, | find
your recently filed ethics conplaint to be wholly
wi thout nerit. | demand that you to [sic] withdraw it

and any others you may have filed imrediately, and I
further demand that you refrain from filing any other
such nerit less [sic] conplaints wth any other
adm nistrative or regulatory body. (Emphasis in
original.)

52 On that sane date Attorney Crandall also sent a
separate letter to the COLR That letter stated that Attorney
Crandall was submtting a short response to D.P.'s grievance,
"as | believe that [D.P.] wll soon be wthdrawing his
i nquiry/grievance."

153 D.P. forwarded the letter he received from Attorney

Crandall to the OLRwith the foll owi ng comments:
M. Crandall is creating bills now

First he calls ne [and] tries to intimdate nme so that
| withdraw my conplaint and now he all of a sudden
after he closed his file out nearly two years ago he
finds out that I owe himnmnore [than] | paid.

154 On Novenber 8, 2006, the OLR requested that Attorney
Crandal|l provide his witten response to the D.P. grievance by
Decenber 1, 2006. Attorney Crandall did not respond. After a
subsequent letter fromthe OLR was personally served on Attorney
Crandall, he finally submtted a witten response. The
response, however, provided only partial information and all eged

that the Wsconsin regulatory authorities |acked jurisdiction
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because the work Attorney Crandall had perforned for D.P. had
occurred in M nnesot a.

155 The OLR responded with a letter that contained four
requests for additional information and gave Attorney Crandall a
deadl i ne of January 11, 2007, to respond. On February 14, 2007,
Attorney Crandall submtted a letter that responded to only two
of the four requests. The OLR then sent another letter asking
for a response to the two other requests by February 23, 2007.
Wen Attorney Crandall failed to respond, the OLR filed a notion
for an order to show cause why a tenporary suspension should not
be i nposed. On that same date, Attorney Crandall finally
responded in full to the D.P. grievance, which led the OR to
wi thdraw its notion.

56 Based on these findings, the referee concluded that
Attorney Crandall had failed to cooperate with a grievance
investigation, in violation of SCRs 21.15(4), 22.03(6), and
20:8.4(f), by coupling a new and unsupported request for the
paynent of $4,045 in additional fees with a demand that D.P.
i mredi ately withdraw his grievance. In connection with this
count, the referee specifically found not <credible Attorney
Crandall's testinony that D.P. had specifically asked himnot to
send an item zed billing because he was prone to stress and had
medi cal issues. The referee also enphasized that Attorney
Crandall had not nentioned that D.P. had owed any additional
fees in his previous letter of June 2006, when he had first
responded to D.P.'s request for an itemzation with a letter
that nmerely set forth the anmounts that D.P. had paid.
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157 On the final count of the conplaint, the referee also
concluded that Attorney Crandall's failure to provide a witten
response to the D.P. grievance and his failure to provide
conplete responses to the OLR s supplenental request for
information, necessitating the filing of a nmotion for a
tenporary suspension, had violated SCRs 22.03(2) and (6).

158 Wth respect to the appropriate |evel of sanction, the
referee was nost troubled by Attorney Crandall's subm ssion of a
new $4,045 bill to D.P. in conjunction with a demand that D.P.
wi thdraw his grievance. Gven Attorney Crandall's erroneous
belief that the withdrawal of a grievance would termnate the
i nvestigation, the referee viewed the August 26, 2006, letter as
"notivated by a purpose to interfere wth the grievance
i nvestigation, and to strong-arm or coerce [D.P.] into
w thdrawing the grievance" and as "an obvious and serious
interference with the [OLR s] investigation." The referee was
also disturbed by Attorney Crandall's consistent failure to
cooperate—both with the OLR s investigation and wth the
ensui ng di sciplinary proceedi ng.

159 The referee also indicated that the cases cited to him
by the OLR could support a six-nmonth suspension of Attorney
Crandall's license to practice law in Wsconsin. He found the

case of In re Disciplinary Proceedings Against Arrieh, 174

Ws. 2d 331, 496 N. W2d 601 (1993) (1 nmposi ng Si x-nont h
suspension) to be the nobst anal ogous because Attorney Arrieh,
like Attorney Crandall, had inproperly attenpted to pressure a
client into withdrawi ng a grievance.
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160 Despite the fact that he believed a six-nonth
suspension could be a reasonable level of discipline here, the
referee recommended that the court inpose a five-nonth
suspension in this proceeding. He acknow edged that this was a
"close call,” but felt that a six-nonth suspension would work
too harsh of a result because it would require Attorney Crandall
to conplete the formal reinstatenent process, which would
| engthen the amount of time that Attorney Crandall would be
prohibited from practicing law in Wsconsin. Mor eover, the
referee believed that the inposition of a suspension of six
months or nore and the acconpanying formal reinstatenent
procedure have been reserved for situations where the m sconduct
has been particularly egregious or there was a need for the
court to take a closer look at the attorney and assure itself
that the attorney has the necessary noral character to be
granted the privilege of practicing law in this state. The
referee did not believe that this case fell into either
cat egory. Al t hough he stated that under the court's policy of
progressive discipline the suspension should be |onger than the
three-nmonth suspension previously inposed on Attorney Crandall,
the referee did not believe that the suspension should extend to
si X nont hs. He therefore recomended that the court inpose a
five-nonth suspension.

161 We turn first to the referee's findings of fact and
conclusions of |aw Since Attorney Crandall did not file a
brief and since the OLR did not appeal from the referee's
report, there are no challenges to any of the referee's findings
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of fact. W also do not find that any of the findings of fact
are clearly erroneous, and we therefore adopt them

162 W also agree with the referee's conclusions of |aw

with respect to whether Attorney Crandall engaged in
prof essional m sconduct as alleged in the conplaint. There is
no question that Attorney Crandall inproperly deposited an

advance paynent into a business account instead of a client
trust account, that he unreasonably delayed the repaynent of an
unearned fee after the termnation of a representation, and that
he on multiple occasions failed to respond in a tinely and
conpl ete manner to t he OLR s i nquiries during its
i nvesti gations.

163 We further agree wth the referee that Attorney
Crandall's interactions with D.P. after the termnation of the
representation and after the COLR had notified Attorney Crandall
of D.P.'s grievance constituted an inproper interference wth
the OLR s investigation, in wviolation of SCRs 21.15(4),
22.03(6), and 20:8.4(f). Attorney Crandall never sent a bill or
requested the paynent of additional funds when he term nated the
representation in 2004 or when he sent D.P. a letter in 2006 in
response to D.P.'s request for an itemzation of the work
per f or med. Only after Attorney Crandall |earned that he was
being investigated did he notify D.P. that D.P. owed him an
addi tional $4,045, which was nore than D.P. had previously paid
hi m Moreover, Attorney Crandall coupled that demand for the
paynment of a substantial sum of additional noney with a denmand
that D.P. withdraw his grievance. G ven Attorney Crandall's
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belief at the tine that the withdrawal of a grievance would
termnate an OLR investigation, it is clear that Attorney
Crandal | 's August 26, 2006, letter was an inproper attenpt to
interfere with the OLR s investigation.

164 As the referee concluded, there was not the sane type
of evidence linking Attorney Crandall's refund of noney to T.H.
with T.H's wthdrawal of his grievance against Attorney
Crandal | . Al though Attorney Crandall refunded $2,000 to T.H.
only after he learned that T.H had filed a grievance against
himand T.H then submtted a letter purporting to withdraw his
grievance, there is no direct evidence that Attorney Crandall
put pressure on or offered an incentive to T.H in an attenpt to
persuade T.H to withdraw the grievance. Wen T.H was deposed,
he repeatedly stated that he could not recall the substance of
any conversations with Attorney Crandall regarding the refund of
the unearned fee paynent. Thus, there sinply is not enough
evidence here to neet the standard of clear, satisfactory, and
convincing evidence of a violation. See SCR 22.16(5) ("The
office of lawer regulation has the burden of denonstrating by
clear, satisfactory and convincing evidence that the respondent
has engaged in msconduct.") Accordingly, we uphold the
referee's determnation that the OLR did not neet its burden of
proof with respect to Count 3.

165 Wth respect to the certification regarding having a
trust account overdraft agreenment on file with the OLR we
conclude that Attorney Crandall should not be disciplined on
this count. The referee is correct that this court's rules did
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not require an attorney to certify that he/she had a trust
account overdraft agreenment on file with the COLR during the
rel evant years. The applicable versions of the rule required an
attorney to list the nane of the financial institution and the
account nunber of the client trust account and to certify that
the attorney had conplied wth the record-keeping requirenments
of ei t her SCR 20:1.15(e) (prior to July 1, 2004) or
SCR 20:1.15(f) and (j)(5) (after July 1, 2004). None of these
subsections made any nention about a trust account overdraft
notification agreenment or the need to file such an agreenent
wth the OLR Thus, we conclude that it would not be
appropriate to sanction an attorney for signing a technically
i naccurate certificate when the inaccurate information was not
required to be contained within the certificate.!

66 Turning to the question of the appropriate |evel of
discipline, we conclude that a five-nonth suspension is proper
in this case. Like the referee, we are nost troubled by
Attorney Crandall's letter to D.P. demanding paynent of an
additional $4,045 and the withdrawal of D.P.'s grievance. Wile
the letter does not explicitly state that Attorney Crandall
woul d forego the $4,045 in fees in exchange for the w thdrawal

of the grievance, given the fact that Attorney Crandall had

1 To avoid any misunderstanding about the rules currently
in effect, we note that SCR 20:1.15(h)(8) now requires attorneys
to file with the OLR "an overdraft notification agreenent for
each |1OLTA account, each draft-type trust account and each
draft-type fiduciary account that 1is not subject to an
alternative protection under sub. (j)(9)."
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never before alleged that D.P. owed him additional noney, it is
clear that the claim for an additional $4,045 in fees was
retaliation for D.P.'s grievance and an incentive for D.P. to
wi t hdraw that grievance. Al though the investigation would have
continued even if D.P. had "wi thdrawn" the grievance, the letter
is a serious violation of Attorney Crandall's obligation to
cooperate with the OLR s investigation. '?

167 Although we agree with the referee that the situation
in Arrieh is the nost anal ogous to the present case because both
involved attenpts by attorneys to convince clients to w thdraw
gri evances, we conclude that the Arrieh decision and its six-
nmont h suspension are partially distinguishable. In that case,
Attorney Arrieh was found to have <conmtted additional
m sconduct that is nore serious than the other m sconduct
commtted by Attorney Crandall. Most inportantly, Attorney
Arrieh twce made a false statenent to BAPR that the client had
agreed to withdraw the client's grievance, when the client had
never agreed. In addition, Attorney Arrieh failed to notify his
client for years that Attorney Arrieh had received over $1,500

from the client's insurance conpany in settlenment of a claim

12 Once the OLR comes into possession of information that
suggests that an attorney may have commtted professional
m sconduct, it has an obligation to investigate the nmatter,
regardl ess of the grievant's subsequent desires. See SCR 21.12
(OLR does not represent the conplaining person, but rather the
interests of the suprene court and the public in the integrity
of the |awyer regulation system. Thus, a grievant may not
"W thdraw' his/her grievance in the sense of termnating an
i nvestigation.
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that he had cashed the insurance conpany's check, and that,
after deducting his fees and other expenses, he had allegedly
applied the proceeds to the upkeep of the client's rea
property. Attorney Arrieh also failed on multiple occasions to
provi de accountings to the client regarding Attorney Arrieh's
fees and his handling of the client's noney and property.

168 Moreover, in addition to the nore serious nature of
Attorney Arrieh's m sconduct, we also note that at the tine that
we inposed the six-nonth suspension on Attorney Arrieh, he was
al ready serving a one-year suspension. Thus, al though Attorney
Crandall has been the subject of professional discipline on
sever al previ ous occasions, Attorney Arrieh's disciplinary
hi story involved a much stronger sanction than has previously
been i nposed on Attorney Crandall.

169 It is inportant to note that none of the five counts
of msconduct found in this matter involves Attorney Crandall's
deficient representation of any client. In addition, there is
no finding that either of the two clients involved in this
matter suffered financial harm because of Attorney Crandall's
conduct and that he should be required to pay restitution. The
OLR also did not <charge Attorney Crandall wth dishonest
conduct, even with respect to the additional $4,045 in fees that
Attorney Crandall belatedly sought to <collect from D.P.
Finally, although Attorney Crandall's failure to provide tinely
and adequate responses to the OLR s inquiries is a significant

violation of the rules that cannot be condoned, we do note that
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Attorney Crandall did ultimately provide responses that allowed
the OLR to continue its investigations.

170 W wish to point out that our decision on discipline
is not determned by the fact that a six-nonth suspension would
necessarily entail a longer period of suspension while Attorney
Crandall would go through the formal reinstatenment procedure.
"When the facts have warranted a six-nonth suspension, we have
i nposed that discipline, regardless of the acconpanying need for

a formal rei nstatenent proceeding." In re Disciplinary

Proceedi ngs Against Lister, 2007 W 55, {77, 300 Ws. 2d 326,

731 NW2d 254. W nerely conclude that a six-nmonth suspension
and a formal reinstatenment proceeding are not appropriate for
the msconduct found in this mtter and are not necessary to
acconplish the goals of |lawer discipline in this case.

171 A five-nonth suspension is a significant sanction for
Attorney Crandall to suffer for his serious professional
m sconduct . It conports wth our policy of I mposi ng
progressively harsher sanctions when an attorney continues to
engage in simlar msconduct. Mreover, it should be abundantly
clear to Attorney Crandall that his conduct has not been
acceptable and that any further m sconduct could result in the
loss of his license to practice in this state for an extended
period of tinme and the possibility that he will have to prove
his fitness to regain the privilege of practicing law in a
formal reinstatement proceeding. H's efforts should be directed

toward understanding and conplying with his ethical obligations
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rather than attenpting to mnimze the consequences after he
fails to conply.

172 Finally, we determne that Attorney Crandall should be
required to pay the full costs of this disciplinary proceeding.
W note that Attorney Crandall did not object to the statenent
of costs filed by the COLR W find no reason to deviate from
our general practice of inposing the full costs of a
di sci plinary pr oceedi ng on t he attorney whose conduct
necessitated the proceeding.

173 1T IS ORDERED that the license of Eric L. Crandall to
practice law in Wsconsin is suspended for a period of five
nont hs, effective May 31, 2011.

174 1T IS FURTHER ORDERED that within 60 days of the date
of this order, Eric L. Crandall shall pay to the Ofice of
Lawer Regulation the costs of this proceeding. |f the costs
are not paid within the time specified and absent a showing to
this court of his inability to pay those costs within that tine,
the license of Eric L. Crandall to practice law in Wsconsin
shall remain suspended until further order of this court.

175 1T IS FURTHER CORDERED that Eric L. Crandall shal
conply with the requirenents of SCR 22.26 pertaining to the
duties of a person whose license to practice law in Wsconsin

has been suspended.
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176 SH RLEY S. ABRAHAMSON, C. J. (dissenting in part).
This is the fourth disciplinary proceeding against Attorney

Crandall and the third tinme that his license to practice law in

W sconsin has been suspended. Consistent with this court's
policy of inposing progressive discipline against repeat
violators of the Rules of Professional Conduct, see, e.g., Inre

Di sciplinary Proceedi ngs Agai nst Nussberger, 2006 W 111, 927,

296 Ws. 2d 47, 719 NWw2d 501, | would suspend Attorney
Crandall's license for a period of six nonths, as the Ofice of
Lawyer Regul ation requested. A six-nmonth suspension would
require  Attorney Cr andal | to conmply W th t he forma
rei nstatenent procedure set forth in SCRs 22.29-22.33 and to
denonstr at e, anong other things, that he has a proper
under st andi ng and appreci ation of the ethical standards that are
required of Wsconsin |lawers and will act in conformty wth
t hose standards. Because the mmjority opinion does not inpose a
sufficient suspension to require a fornal rei nst at enent
proceeding, | respectfully dissent in part as to the appropriate
| evel of discipline.

177 | am authorized to state that Justice ANN WALSH
BRADLEY j oi ns this opinion.
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