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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s,  and 

APPEAL f r om an or der  of  t he Ci r cui t  Cour t  f or  Waukesha 

Count y,  Kat hr yn W.  Fost er ,  Judge.   Rever sed and cause r emanded 

back t o t he c i r cui t  cour t  wi t h i nst r uct i ons .  

 

¶1 ANNETTE KI NGSLAND ZI EGLER,  J.    Thi s case compr i ses 

t wo separ at e appeal s.   A br i ef  summar y of  t he f act s and 
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pr ocedur al  hi st or y i s necessar y t o expl ai n t he post ur e of  our  

r evi ew.  

¶2 Ei ght y- f our - year - ol d Evel yn Wer ner  ( Wer ner )  was 

physi cal l y at t acked i n her  home and had her  saf e st ol en by t hr ee 

assai l ant s,  one of  whom was Kennet h Hendr ee ( Hendr ee) .   Hendr ee 

had pr evi ousl y v i s i t ed Wer ner ' s home sever al  t i mes whi l e 

empl oyed as an i nsur ance exami ner  by t he Of f i ce of  t he 

Commi ssi oner  of  I nsur ance ( OCI ) .   Wer ner  f i l ed sui t  agai nst  bot h 

Hendr ee and Mi chael  Honeck ( Honeck) ,  Hendr ee' s super vi sor .  

¶3 The Waukesha Count y Ci r cui t  Cour t ,  Judge Kat hr yn W.  

Fost er  pr esi di ng,  di smi ssed Wer ner ' s compl ai nt  agai nst  Honeck on 

t he gr ounds of  gover nment al  i mmuni t y.   At  a subsequent  hear i ng,  

t he c i r cui t  cour t  r ul ed t hat  Hendr ee was i nel i gi bl e f or  

i ndemni f i cat i on f r om t he St at e under  Wi s.  St at .  § 895. 46 ( 2007-

08) . 1  For  pur poses of  combi ni ng t he mat t er s f or  l at er  appeal ,  

Wer ner ' s counsel  r equest ed t hat  t he c i r cui t  cour t  not  s i gn and 

f i l e t he above t wo or der s unt i l  a t r i al  was hel d and j udgment  

was ent er ed as t o Hendr ee' s l i abi l i t y  and damages.   The At t or ney 

Gener al ,  counsel  f or  Honeck,  di d not  voi ce an obj ect i on.   

Accor di ngl y,  on t he r ecor d,  mul t i pl e t i mes,  t he c i r cui t  cour t  

assur ed counsel  t hat  i t  woul d not  s i gn and f i l e t he or der  

di smi ssi ng Honeck and t he or der  r ul i ng t hat  Hendr ee was 

i nel i gi bl e f or  i ndemni f i cat i on unt i l  t he case was ent i r el y 

r esol ved as t o Hendr ee.   However ,  cont r ar y t o t hose assur ances 

                                                 
1 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2007- 08 ver si on unl ess ot her wi se i ndi cat ed.  
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and unbeknownst  t o t he par t i es,  t he c i r cui t  cour t  pr emat ur el y 

s i gned t he t wo or der s on December  3,  2007,  sever al  mont hs bef or e 

t he t r i al  was conduct ed and j udgment  was ent er ed agai nst  

Hendr ee.   Once t he or der s wer e s i gned,  t he c l er k of  t he c i r cui t  

cour t  was t hen obl i gat ed t o f i l e t he or der s.   See Wi s.  St at .  

§ 806. 06( 2) .  

¶4 I n f act ,  i t  was on June 24,  2008,  t hat  t he c i r cui t  

cour t  hel d a bench t r i al  and det er mi ned Hendr ee' s l i abi l i t y  and 

Wer ner ' s damages.   On Jul y 11,  2008,  t he c i r cui t  cour t  s i gned 

t he j udgment  agai nst  Hendr ee.   Wer ner  f i l ed her  not i ce of  appeal  

on August  18,  2008.   Wer ner  appeal ed f r om t he f ol l owi ng:  ( 1)  t he 

or der  di smi ssi ng Honeck on t he gr ounds of  gover nment al  i mmuni t y,  

( 2)  t he or der  r ul i ng t hat  Hendr ee was i nel i gi bl e f or  

i ndemni f i cat i on,  and ( 3)  t he Jul y 11,  2008,  j udgment  agai nst  

Hendr ee.    

¶5 Wer ner  t i mel y appeal ed f r om t he Jul y 11,  2008,  f i nal  

j udgment  ent er ed af t er  t r i al .   However ,  because t he ci r cui t  

cour t  di d not  adher e t o i t s assur ances t o hol d t he ear l i er  

or der s f or  s i gnat ur e and f i l i ng unt i l  af t er  t r i al ,  Wer ner ' s 

not i ce of  appeal  was f i l ed mor e t han 90 days af t er  t he dat e on 

whi ch t he or der  di smi ssi ng Honeck and t he or der  r ul i ng t hat  

Hendr ee was i nel i gi bl e f or  i ndemni f i cat i on wer e f i l ed.   

Accor di ngl y,  as t o t hose or der s,  t he cour t  of  appeal s di smi ssed 

Wer ner ' s appeal  f or  l ack of  j ur i sdi ct i on.   See Wi s.  St at .  

§ 808. 04( 1) .  

¶6 Wer ner  pet i t i oned t hi s cour t  f or  r evi ew of  t he cour t  

of  appeal s '  publ i shed per  cur i am deci s i on,  Wer ner  v.  Hendr ee,  
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2009 WI  App 103,  320 Wi s.  2d 592,  770 N. W. 2d 782,  whi ch 

di smi ssed as unt i mel y her  appeal  of  ( 1)  t he or der  di smi ssi ng 

Honeck and ( 2)  t he or der  r ul i ng t hat  Hendr ee was i nel i gi bl e f or  

i ndemni f i cat i on.   We gr ant ed Wer ner ' s pet i t i on f or  r evi ew,  and 

t he par t i es pr esent ed or al  ar gument s.  

¶7 Subsequent  t o t he cour t  of  appeal s deci s i on,  Wer ner  

moved t he ci r cui t  cour t  t o vacat e and r eent er  t hose t wo or der s 

pur suant  t o Wi s.  St at .  § 806. 07( 1) ( a) .   The ci r cui t  cour t  deni ed 

Wer ner ' s mot i on.   Wer ner  t hen appeal ed t he ci r cui t  cour t ' s  

deni al  of  her  mot i on t o vacat e and r eent er  t he or der s t o t he 

cour t  of  appeal s at  t he t i me t hat  Wer ner ' s f i r st  appeal  was 

pendi ng bef or e t hi s cour t .   Consequent l y,  t he cour t  of  appeal s 

st ayed Wer ner ' s second appeal  pendi ng our  deci s i on i n t he f i r st  

appeal .    

¶8 Pur suant  t o Wi s.  St at .  § ( Rul e)  809. 612 and Ar t i c l e 

VI I ,  Sect i on 3,  subsect i on 3 of  t he Wi sconsi n Const i t ut i on, 3 upon 

t he cour t ' s  own mot i on,  we r emoved Wer ner ' s second appeal  f r om 

t he cour t  of  appeal s i n t he i nt er est s of  j udi c i al  economy.   

Thus,  we ar e al so r evi ewi ng t he ci r cui t  cour t ' s or der  denyi ng 

Wer ner ' s mot i on t o vacat e and r eent er  t he or der  di smi ssi ng 

                                                 
2 Wi sconsi n St at .  § ( Rul e)  809. 61 pr ovi des t hat  t he supr eme 

cour t  may t ake j ur i sdi ct i on of  an appeal  i n t he cour t  of  appeal s  
" upon t he supr eme cour t ' s  own mot i on. "  

3 Ar t i c l e VI I ,  Sect i on 3,  subsect i on 3 of  t he Wi sconsi n 
Const i t ut i on st at es:  " The supr eme cour t  may r evi ew j udgment s and 
or der s of  t he cour t  of  appeal s,  may r emove cases f r om t he cour t  
of  appeal s and may accept  cases on cer t i f i cat i on by t he cour t  of  
appeal s. "  
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Honeck and t he or der  r ul i ng t hat  Hendr ee was i nel i gi bl e f or  

i ndemni f i cat i on.    

¶9 Our  hol di ng t oday r esol ves bot h appeal s.  

¶10 Concer ni ng t he or der  r ul i ng t hat  Hendr ee was 

i nel i gi bl e f or  i ndemni f i cat i on,  we concl ude t hat  Wer ner ' s appeal  

sur vi ves on t wo al t er nat i ve gr ounds:  Wer ner  t i mel y appeal ed f r om 

t he or der  i n t he f i r st  i nst ance because t he or der  was not  f i nal ,  

and al t er nat i vel y,  t he c i r cui t  cour t  er r oneousl y exer ci sed i t s 

di scr et i on when i t  deni ed Wer ner ' s mot i on t o vacat e and r eent er  

t he or der .   Concer ni ng t he or der  di smi ssi ng Honeck,  we concl ude 

t hat  Wer ner ' s appeal  sur vi ves on t he second basi s;  t hat  i s ,  t he 

c i r cui t  cour t  er r oneousl y exer ci sed i t s di scr et i on when i t  

deni ed Wer ner ' s mot i on t o vacat e and r eent er  t he or der .   Our  

anal ysi s i s br oken down i nt o t wo par t s.  

¶11 Fi r st ,  we hol d t hat  t he cour t  of  appeal s i mpr oper l y 

di smi ssed as unt i mel y Wer ner ' s appeal  of  t he or der  r ul i ng t hat  

Hendr ee was i nel i gi bl e f or  i ndemni f i cat i on,  i r r espect i ve of  t he 

dat e on whi ch t he or der  was f i l ed.   Thi s i s so because t he or der  

was not  f i nal  under  Wi s.  St at .  § 808. 03( 1) .   The or der  di d not  

di spose of  t he ent i r e mat t er  i n l i t i gat i on as t o ei t her  Wer ner  

or  Hendr ee, 4 and accor di ngl y,  was not  appeal abl e unt i l  Jul y 11,  

2008,  when t he ci r cui t  cour t  ent er ed j udgment  on Hendr ee' s  

l i abi l i t y  and Wer ner ' s damages.  

                                                 
4 By t hat  poi nt  i n l i t i gat i on,  Honeck had been di smi ssed on 

t he gr ounds of  gover nment al  i mmuni t y.   Fur t her mor e,  t he St at e 
was not  a named par t y and chose not  t o become a par t y t hr ough 
i nt er vent i on or  ot her wi se.  
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¶12 Second,  we hol d t hat  t he c i r cui t  cour t  er r oneousl y 

exer ci sed i t s di scr et i on when i t  deni ed Wer ner ' s mot i on t o 

vacat e and r eent er  ( 1)  t he or der  di smi ssi ng Honeck and ( 2)  t he 

ot her  or der  r ul i ng t hat  Hendr ee was i nel i gi bl e f or  

i ndemni f i cat i on.   The ci r cui t  cour t  er r oneousl y concl uded t hat  

i t  was wi t hout  t he power  t o vacat e and r eent er  t he or der s gi ven 

Wer ner ' s f ai l ur e t o br i ng t he mot i on wi t hi n one year  af t er  t he 

or der s wer e f i l ed.    

¶13 Accor di ngl y,  we r ever se bot h t he cour t  of  appeal s 

deci s i on di smi ssi ng Wer ner ' s f i r st  appeal  and t he ci r cui t  

cour t ' s  or der  denyi ng Wer ner ' s mot i on t o vacat e and r eent er  t he 

or der s.   We r emand t o t he c i r cui t  cour t  wi t h i nst r uct i ons t o 

vacat e and r eent er  t he or der  di smi ssi ng Honeck and t he or der  

r ul i ng t hat  Hendr ee was i nel i gi bl e f or  i ndemni f i cat i on.  

I .  FACTUAL BACKGROUND 

¶14 We der i ve t he f act s of  t hi s case f r om Wer ner ' s 

compl ai nt  and her  t est i mony bef or e t he c i r cui t  cour t . 5  As t hey 

have been r el ayed by Wer ner ,  t he f act s of  t hi s case ar e qui t e 

unset t l i ng.  

                                                 
5 Hendr ee never  answer ed Wer ner ' s  compl ai nt  and has yet  t o 

appear  i n t hi s act i on.   Accor di ngl y,  we accept  as t r ue Wer ner ' s 
al l egat i ons agai nst  Hendr ee.   See Wi s.  St at .  § 802. 02( 4) ;  Est at e 
of  Ot t o v.  Physi c i ans I ns.  Co.  of  Wi s. ,  2008 WI  78,  ¶42,  311 
Wi s.  2d 84 ( " The or di nar y r ul e i s t hat  t he al l egat i ons i n a 
compl ai nt  ' ar e admi t t ed when not  deni ed'  i n t he answer  of  a 
def endant  agai nst  whom t he al l egat i ons ar e made.   Fur t her mor e,  
when a def endant  i s det er mi ned t o be i n def aul t ,  t he f act ual  
al l egat i ons agai nst  t he def endant ,  except  t hose r el at i ng t o t he 
amount  of  damages,  or di nar i l y  ar e deemed t r ue. "  ( I nt er nal  
f oot not es omi t t ed. ) ) .  
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¶15 I n August  2005,  Wer ner ,  t hen 84- year s- ol d and 

wheel chai r - r i dden, 6 f i l ed a compl ai nt  wi t h OCI  r egar di ng her  

annui t i es.   Begi nni ng i n Sept ember  2005 and cont i nui ng t hr ough 

Oct ober  2006,  Hendr ee,  t hen empl oyed by OCI  as an i nsur ance 

exami ner ,  v i s i t ed Wer ner  i n her  home.   Hendr ee i nf or med Wer ner  

t hat  he had been assi gned by OCI  t o gat her  i nf or mat i on about  her  

c l ai m.  

¶16 Hendr ee' s v i s i t s t o Wer ner ' s home wer e numer ous,  

unannounced,  and of t en t ook pl ace i n t he eveni ngs and on t he 

weekends.   Hendr ee st ayed f or  hour s each vi s i t  and asked Wer ner  

det ai l ed quest i ons about  her  f i nances.   Tr ust i ng of  hi s posi t i on 

wi t h OCI ,  Wer ner  al ways l et  Hendr ee i nt o her  home and answer ed 

hi s quest i ons.  

¶17 Thr oughout  t hi s t i me per i od,  Wer ner  made sever al  

t el ephone cal l s t o OCI  t o compl ai n about  Hendr ee' s f r equent  and 

st r ange vi s i t s.   Accor di ng t o Wer ner ,  she spoke wi t h Honeck,  

Hendr ee' s super vi sor ,  but  not hi ng was done.   Wer ner  aver r ed t hat  

no one at  OCI  ever  t ol d her  t hat  Hendr ee was not  aut hor i zed t o 

v i s i t  her  af t er - hour s or  so f r equent l y.  

¶18 Hendr ee' s f i nal  v i s i t  t o Wer ner ' s home t ook pl ace on 

Sunday,  Oct ober  29,  2006,  and l ast ed f or  about  t hr ee hour s.   The 

next  day,  Wer ner  agai n t el ephoned OCI  and compl ai ned t o Honeck.  

                                                 
6 Wer ner  passed away i n June 2010 subsequent  t o t hi s cour t ' s 

deci s i on t o gr ant  her  pet i t i on f or  r evi ew.  
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¶19 On November  1,  2006,  Hendr ee r esi gned f r om hi s  

posi t i on at  OCI .   At  t he t i me,  Wer ner  was unawar e of  Hendr ee' s 

r esi gnat i on.  

¶20 On t he eveni ng of  December  13,  2006,  t wo men and one 

woman car r y i ng a gun br oke i nt o Wer ner ' s home,  physi cal l y 

at t acked her ,  and st ol e her  saf e.   The f emal e at t acker  hi t  

Wer ner  on t he head wi t h t he gun,  and one of  t he ot her  at t acker s 

hel d a pi l l ow over  Wer ner ' s f ace.   Wer ner  never  saw t he 

at t acker s '  f aces,  but  she r ecogni zed one of  t hei r  voi ces as 

bel ongi ng t o Hendr ee.  

¶21 Ar ound t he same t i me,  Vi ct or i a Col l et t i  ( Col l et t i ) ,  

Wer ner ' s ni ght shi f t  car egi ver ,  ar r i ved at  Wer ner ' s home and 

not i ced t wo peopl e get t i ng i nt o a car  par ked i nsi de Wer ner ' s 

gar age.   Col l et t i  cal l ed out  t o t hem,  but  t hey di d not  r espond.   

A t hi r d per son t hen came r unni ng out  of  t he house,  poi nt i ng a 

gun at  Col l et t i .   Col l et t i  got  back i nt o her  car ,  backed out  of  

t he dr i veway,  and cal l ed 911 on her  cel l ul ar  phone.   The ot her  

car  f ol l owed Col l et t i ' s  unt i l  she ar r i ved at  a gas st at i on t o 

meet  up wi t h a pol i ce of f i cer .  

¶22 Wer ner  was t r anspor t ed by ambul ance t o a hospi t al ,  

wher e she was t r eat ed f or  head i nj ur i es.    

¶23 To our  knowl edge,  no one has been cr i mi nal l y char ged 

i n connect i on wi t h Wer ner ' s at t ack.   However ,  dur i ng t he t i me-

span of  Hendr ee' s v i s i t s t o Wer ner ' s home and unbeknownst  t o 

Wer ner ,  Hendr ee had pendi ng cr i mi nal  char ges f or  st al k i ng and 
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second- degr ee sexual  assaul t . 7  Those cr i mi nal  char ges wer e f i l ed 

on Jul y 21,  2005.  

¶24 On December  28,  2006,  t he Di r ect or  of  t he Bur eau of  

Mar ket  Regul at i on f or  OCI  sent  a l et t er  t o Wer ner .   The l et t er  

pr ovi ded,  i n r el evant  par t :   

As I  t ol d you i n our  t el ephone conver sat i on on 
December  27,  2006,  Mr .  Hendr ee r esi gned hi s posi t i on 
ef f ect i ve November  1,  2006 and i s no l onger  a st at e 
empl oyee.    

I  have asked Mi ke Honeck t o cont act  you r egar di ng 
your  quest i ons about  your  compl ai nt  f i l e.   Mr .  Honeck 
was Ken Hendr ee' s super vi sor  and i s ver y f ami l i ar  wi t h 
your  compl ai nt  f i l e.  

I I .  PROCEDURAL POSTURE 

¶25 On Febr uar y 2,  2007,  Wer ner  ser ved a not i ce of  c l ai m 

on t he At t or ney Gener al  pur suant  t o Wi s.  St at .  § 893. 82. 8  The 

not i ce of  c l ai m speci f i cal l y named OCI  as t he agency i nvol ved 

                                                 
7 Accor di ng t o cour t  r ecor ds,  t hat  cr i mi nal  case has si nce 

been r esol ved.   I t  i s  ent i r el y unr el at ed t o t he case now bef or e 
t hi s cour t .  

8 Wi sconsi n St at .  § 893. 82( 3)  pr ovi des,  i n r el evant  par t :   

[ N] o c i v i l  act i on or  c i v i l  pr oceedi ng may be br ought  
agai nst  any st at e of f i cer ,  empl oyee or  agent  f or  or  on 
account  of  any act  gr owi ng out  of  or  commi t t ed i n t he 
cour se of  t he di schar ge of  t he of f i cer ' s,  empl oyee' s 
or  agent ' s dut i es,  .  .  .  unl ess wi t hi n 120 days of  t he 
event  causi ng t he i nj ur y,  damage or  deat h gi v i ng r i se 
t o t he c i v i l  act i on or  c i v i l  pr oceedi ng,  t he c l ai mant  
i n t he act i on or  pr oceedi ng ser ves upon t he at t or ney 
gener al  wr i t t en not i ce of  a c l ai m st at i ng t he t i me,  
dat e,  l ocat i on and t he ci r cumst ances of  t he event  
gi v i ng r i se t o t he c l ai m f or  t he i nj ur y,  damage or  
deat h and t he names of  per sons i nvol ved,  i ncl udi ng t he 
name of  t he st at e of f i cer ,  empl oyee or  agent  
i nvol ved.  .  .  .   
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and Hendr ee as t he agent  i nvol ved.   I n her  not i ce of  c l ai m,  

Wer ner  al l eged t hat  Hendr ee' s Oct ober  29,  2006,  v i s i t  t o her  

home gave r i se t o a cause of  act i on f or  negl i gent  hi r i ng,  

r et ent i on,  t r ai ni ng,  or  super vi s i on.   I n par t i cul ar ,  Wer ner  

c l ai med t hat  OCI  shoul d have suspended Hendr ee dur i ng t he t i me 

of  hi s pendi ng cr i mi nal  char ges,  and had i t  done so,  Hendr ee 

never  woul d have come i nt o cont act  wi t h Wer ner  or  t ar get ed her  

home f or  r obber y.  

¶26 On Apr i l  30,  2007,  Wer ner  f i l ed a compl ai nt  agai nst  

Hendr ee and Honeck.   The St at e was not  named as a def endant ,  and 

t he St at e chose not  t o i nt er vene i n t he l awsui t .   Wer ner  al l eged 

sever al  causes of  act i on agai nst  Hendr ee,  i nc l udi ng t r espass,  

ai di ng and abet t i ng assaul t  and bat t er y,  t hef t ,  and i nt ent i onal  

i nf l i c t i on of  emot i onal  di st r ess.   As t o Honeck,  Wer ner  al l eged 

negl i gent  super vi s i on of  an empl oyee.  

¶27 Hendr ee never  f i l ed an answer  and never  appear ed i n 

t hi s act i on.   Nonet hel ess,  as wi l l  be di scussed l at er ,  t he 

c i r cui t  cour t  hel d a bench t r i al  on Hendr ee' s l i abi l i t y  and 

ul t i mat el y ent er ed j udgment  agai nst  hi m.  

¶28 The At t or ney Gener al  appear ed on behal f  of  Honeck and 

f i l ed an answer .   Honeck asser t ed sever al  af f i r mat i ve def enses,  

i ncl udi ng,  i nt er  al i a,  t hat  t he compl ai nt  f ai l ed t o st at e a 

c l ai m upon whi ch r el i ef  can be gr ant ed,  Wer ner  f ai l ed t o compl y 

wi t h Wi s.  St at .  § 893. 82,  and Honeck i s ent i t l ed t o 

di scr et i onar y i mmuni t y.  

¶29 On June 21,  2007,  Honeck f i l ed a mot i on t o di smi ss t he 

compl ai nt  agai nst  hi m.   Honeck ar gued t hat  Wer ner  f ai l ed t o 
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st r i ct l y compl y wi t h Wi s.  St at .  § 893. 82,  namel y because t he 

not i ce of  c l ai m di d not  name Honeck as t he agent  i nvol ved and 

di d not  al l ege any act  by Honeck t hat  caused i nj ur y t o Wer ner .   

I n addi t i on,  Honeck ar gued t hat  Wer ner  f ai l ed t o pl ead,  and 

f ur t her ,  cannot  est abl i sh,  any except i on t o t he gener al  r ul e of  

publ i c of f i cer  i mmuni t y.   

¶30 I n her  br i ef  i n opposi t i on t o Honeck' s mot i on t o 

di smi ss,  Wer ner  ar gued t hat  her  not i ce of  c l ai m was mor e t han 

suf f i c i ent  t o gi ve t he St at e meani ngf ul  not i ce and i nf or mat i on 

t o i nvest i gat e her  c l ai m.   I n addi t i on,  Wer ner  cont ended t hat  

Honeck was not  i mmune f r om her  negl i gent  super vi s i on c l ai m 

because Honeck knew t hat  Wer ner  was i n a danger ous si t uat i on and 

had no di scr et i on not  t o act  t o pr ot ect  her . 9 

¶31 On Sept ember  10,  2007,  t he c i r cui t  cour t  hel d a 

hear i ng on Honeck' s mot i on t o di smi ss.   At  t he out set  of  i t s  

deci s i on,  t he c i r cui t  cour t  acknowl edged Hendr ee' s f ai l ur e t o 

appear  and consequent l y expr essed " no di f f i cul t y  on [ i t s]  par t  

i n accept i ng t he aver ment  or  t he cont ent s of  t he compl ai nt ,  bot h 

t he or i gi nal  and t he amended[ , ]  t hat  [ Wer ner ]  was t he vi ct i m of  

                                                 
9 On August  1,  2007,  Wer ner  f i l ed an amended compl ai nt  and 

speci f i cal l y pl ed t he " known danger "  except i on t o gover nment al  
i mmuni t y.   See Ki er st yn v.  Raci ne Uni f i ed Sch.  Di st . ,  228 
Wi s.  2d 81,  96,  596 N. W. 2d 417 ( 1999)  ( " [ T] he known danger  
except i on i s ef f ect i ve onl y i n t hose cases wher e t he ' nat ur e of  
t he danger  i s compel l i ng and known t o t he of f i cer  and i s of  such 
f or ce t hat  t he publ i c of f i cer  has no di scr et i on not  t o act . ' "  
( quot i ng C. L.  v .  Ol son,  143 Wi s.  2d 701,  715,  422 N. W. 2d 614 
( 1988) ) ) .   On August  29,  2007,  Honeck moved t he cour t  t o di smi ss  
t he amended compl ai nt  agai nst  hi m,  r el y i ng on t he same ar gument s 
made i n hi s or i gi nal  mot i on t o di smi ss.  
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[ an]  egr egi ous cr i me. "   The cour t  f ound t hat  Hendr ee was " at  

l east  i ni t i al l y  .  .  .  obvi ousl y wi t hi n t he scope of  hi s 

empl oyment "  when he began vi s i t i ng Wer ner ' s home. 10 

¶32 On t hat  same dat e,  t he c i r cui t  cour t  gr ant ed Honeck' s 

mot i on t o di smi ss but  st at ed on t he r ecor d t hat  i t  woul d not  

s i gn t he or der  unt i l  t he case was r esol ved as t o Hendr ee.   The 

ci r cui t  cour t  gr ant ed Honeck' s mot i on t o di smi ss on t he gr ounds 

t hat  Honeck was pr ot ect ed f r om l i abi l i t y  by gover nment al  

i mmuni t y.   The cour t  r easoned t hat  even assumi ng Honeck had been 

awar e of  Hendr ee' s pendi ng cr i mi nal  char ges,  t he c i r cumst ances 

di d not  i mpose on Honeck a nondi scr et i onar y dut y t o act ;  r at her ,  

Honeck had t he di scr et i on t o choose bet ween al t er nat i ve cour ses 

of  act i on.   Mor eover ,  t he c i r cui t  cour t  concl uded t hat  Wer ner ' s 

not i ce of  c l ai m di d not  st r i ct l y ,  or  even subst ant i al l y ,  compl y 

wi t h Wi s.  St at .  § 893. 82 i n r egar ds t o Honeck.   The cour t  f ound 

t hat  t he not i ce of  c l ai m r ef er r ed t o Honeck onl y i n passi ng and 

di d not  af f or d t he St at e an adequat e oppor t uni t y t o i nvest i gat e 

Honeck' s pot ent i al  r esponsi bi l i t y  f or  Wer ner ' s i nj ur y.  

¶33 At  t he c l ose of  t he hear i ng,  Wer ner ' s counsel  

r equest ed t hat  f or  pur poses of  appeal ,  t he c i r cui t  cour t  not  

                                                 
10 Lat er  i n t he hear i ng,  t he At t or ney Gener al  i nt er j ect ed t o 

pur por t edl y cont est  t he i ssue of  whet her  Hendr ee was act i ng 
wi t hi n t he scope of  hi s empl oyment :   

Your  Honor ,  may I  i nt er j ect  somet hi ng wi t h 
r espect  t o Mr .  Hendr ee?  We have i n our  Answer  deni ed 
t hat  he was wi t hi n t he scope of  hi s empl oyment  [ wi t h]  
what  he was doi ng and under  t he st at ut e,  893 or  895. 46 
[ t he]  At t or ney Gener al  does have a r i ght  t o 
par t i c i pat e t o cont est  t hat  i ssue.  
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s i gn i t s or der  di smi ssi ng Honeck unt i l  Hendr ee' s l i abi l i t y  i s  

r esol ved.   Af t er  hear i ng no obj ect i on f r om t he At t or ney Gener al ,  

t he c i r cui t  cour t  st at ed on t he r ecor d:  " The cour t  wi l l  r ef r ai n 

f r om f i l i ng any or der s of  t oday' s pr oceedi ng unt i l  we r esol ve 

t he i ssue wi t h t he mat t er  whi ch per t ai ns t o Mr .  Hendr ee. "  

¶34 On Oct ober  10,  2007,  because Hendr ee f ai l ed t o answer ,  

Wer ner  moved t he cour t  t o gr ant  her  a def aul t  j udgment  agai nst  

Hendr ee and r equest ed t hat  a j ur y det er mi ne t he amount  of  her  

damages. 11 

¶35 On Oct ober  12,  2007,  t he At t or ney Gener al  moved t he 

cour t  f or  a r ul i ng t hat  Hendr ee had r ef used t o cooper at e i n t he 

def ense of  t hi s  l i t i gat i on,  and consequent l y,  pur suant  t o Wi s.  

St at .  § 895. 46( 1) , 12 Hendr ee was i nel i gi bl e f or  i ndemni f i cat i on 

                                                 
11 Wer ner  subsequent l y wai ved her  r i ght  t o a j ur y t r i al  and 

agr eed t o a bench t r i al  on t he i ssue of  damages.  

12 Wi sconsi n St at .  § 895. 46( 1) ( a)  pr ovi des:   

I f  t he def endant  i n any act i on or  speci al  
pr oceedi ng i s a publ i c of f i cer  or  empl oyee and i s 
pr oceeded agai nst  i n an of f i c i al  capaci t y or  i s 
pr oceeded agai nst  as an i ndi v i dual  because of  act s 
commi t t ed whi l e car r y i ng out  dut i es as an of f i cer  or  
empl oyee and t he j ur y or  t he cour t  f i nds t hat  t he 
def endant  was act i ng wi t hi n t he scope of  empl oyment ,  
t he j udgment  as t o damages and cost s ent er ed agai nst  
t he of f i cer  or  empl oyee i n excess of  any i nsur ance 
appl i cabl e t o t he of f i cer  or  empl oyee shal l  be pai d by 
t he st at e or  pol i t i cal  subdi v i s i on of  whi ch t he 
def endant  i s an of f i cer  or  empl oyee.   Agent s of  any 
depar t ment  of  t he st at e shal l  be cover ed by t hi s 
sect i on whi l e act i ng wi t hi n t he scope of  t hei r  agency.   
Regar dl ess of  t he r esul t s of  t he l i t i gat i on t he 
gover nment al  uni t ,  i f  i t  does not  pr ovi de l egal  
counsel  t o t he def endant  of f i cer  or  empl oyee,  shal l  
pay r easonabl e at t or ney f ees and cost s of  def endi ng 
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f r om t he St at e.   The At t or ney Gener al  deni ed t hat  Hendr ee was 

act i ng wi t hi n t he scope of  hi s empl oyment .   Never t hel ess,  

assumi ng t hat  he was,  t he At t or ney Gener al  asser t ed t hat  Hendr ee 

woul d st i l l  be i nel i gi bl e f or  i ndemni f i cat i on based on hi s  

f ai l ur e t o cooper at e i n t he def ense.  

¶36 Wer ner  opposed t he At t or ney Gener al ' s  mot i on.   Ci t i ng 

Wi s.  St at .  § 895. 46( 1) ( a) ,  Wer ner  ar gued t hat  t he At t or ney 

Gener al  wai ved t he i ssue of  whet her  Hendr ee was act i ng wi t hi n 

t he scope of  hi s  empl oyment  because t he At t or ney Gener al  f ai l ed 

                                                                                                                                                             
t he act i on,  unl ess i t  i s  f ound by t he cour t  or  j ur y 
t hat  t he def endant  of f i cer  or  empl oyee di d not  act  
wi t hi n t he scope of  empl oyment .   The dut y of  a 
gover nment al  uni t  t o pr ovi de or  pay f or  t he pr ovi s i on 
of  l egal  r epr esent at i on does not  appl y t o t he ext ent  
t hat  appl i cabl e i nsur ance pr ovi des t hat  
r epr esent at i on.   I f  t he empl oyi ng st at e agency or  t he 
at t or ney gener al  deni es t hat  t he st at e of f i cer ,  
empl oyee or  agent  was doi ng any act  gr owi ng out  of  or  
commi t t ed i n t he cour se of  t he di schar ge of  hi s or  her  
dut i es,  t he at t or ney gener al  may appear  on behal f  of  
t he st at e t o cont est  t hat  i ssue wi t hout  wai v i ng t he 
st at e' s sover ei gn i mmuni t y t o sui t .   Fai l ur e by t he 
of f i cer  or  empl oyee t o gi ve not i ce t o hi s or  her  
depar t ment  head of  an act i on or  speci al  pr oceedi ng 
commenced agai nst  t he def endant  of f i cer  or  empl oyee as 
soon as r easonabl y possi bl e i s a bar  t o r ecover y by 
t he of f i cer  or  empl oyee f r om t he st at e or  pol i t i cal  
subdi v i s i on of  r easonabl e at t or ney f ees and cost s of  
def endi ng t he act i on.   The at t or ney f ees and expenses 
shal l  not  be r ecover abl e i f  t he st at e or  pol i t i cal  
subdi v i s i on of f er s t he of f i cer  or  empl oyee l egal  
counsel  and t he of f er  i s  r ef used by t he def endant  
of f i cer  or  empl oyee.   I f  t he of f i cer ,  empl oyee or  
agent  of  t he st at e r ef uses t o cooper at e i n t he def ense 
of  t he l i t i gat i on,  t he of f i cer ,  empl oyee or  agent  i s 
not  el i gi bl e f or  any i ndemni f i cat i on or  f or  t he 
pr ovi s i on of  l egal  counsel  by t he gover nment al  uni t  
under  t hi s sect i on.  
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t o appear  on behal f  of  t he St at e t o cont est  t he i ssue.   

Mor eover ,  assumi ng ar guendo t hat  Hendr ee was i nel i gi bl e f or  

i ndemni f i cat i on f r om t he St at e,  Wer ner  cont ended t hat  

§ 895. 46( 1) ( a)  st i l l  r ender ed Hendr ee el i gi bl e f or  i nsur ance 

cover age.  

¶37 On November  28,  2007,  t he c i r cui t  cour t  hel d a hear i ng 

on t he At t or ney Gener al ' s  mot i on and det er mi ned t hat  Hendr ee was 

i nel i gi bl e f or  i ndemni f i cat i on under  Wi s.  St at .  § 895. 46.   The 

ci r cui t  cour t  f ound t hat  Hendr ee cl ear l y f ai l ed t o cooper at e i n 

t he def ense of  t hi s l i t i gat i on.   Mor eover ,  accor di ng t o t he 

c i r cui t  cour t ,  t her e was not hi ng i n t he r ecor d t o suppor t  a 

f i ndi ng t hat  Hendr ee commi t t ed a t r espass of  Wer ner ' s home 

dur i ng t he cour se of  hi s empl oyment  wi t h OCI . 13 

¶38 At  t he end of  t he hear i ng,  Wer ner ' s counsel  agai n 

r equest ed t hat  t he c i r cui t  cour t  hol d t he or der  pendi ng j udgment  

on Hendr ee' s l i abi l i t y .   The c i r cui t  cour t  agai n assur ed t he 

                                                 
13 At  t he c l ose of  t he hear i ng,  t he At t or ney Gener al  

at t empt ed t o c l ar i f y t he cour t ' s  f i ndi ng:  

Assi st ant  At t or ney Gener al  Gl i nski  [ counsel  f or  
Honeck] :  .  .  .  I s [ t he]  cour t  al so maki ng a f i ndi ng 
t hen t hat  Mr .  Hendr ee——not hi ng has been al l eged t hat  
woul d have been wi t hi n t he scope of  empl oyment .  

The Cour t :  Cor r ect .  

Assi st ant  At t or ney Gener al  Gl i nski :  Pr i or  t o Mr .  
Hendr ee——pr i or  t o hi s l eavi ng t he empl oyment  of  hi s 
i nsur ance Commi ssi oner .  

The Cour t :  Cor r ect  .  .  .  .  
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par t i es t hat  i t  woul d not  s i gn t he or der  unt i l  t he case was 

r esol ved as t o Hendr ee:   

I  can do t hat ,  so i f  you can submi t  an or der  i n 
ef f ect  at  your  l ei sur e [ Assi st ant  At t or ney Gener al ]  
Gl i nski ,  I  wi l l  hol d i t  beyond f i ve days t hen pendi ng 
r esol ut i on of  t he or der  f or  j udgment  on l i abi l i t y .   I  
can cer t ai nl y accommodat e what  we di d wi t h t he l ast  
hear i ng.   So I  wi l l  hol d t hat .  

¶39 To conf i r m t hat  t he c i r cui t  cour t  was t o hol d t he t wo 

or der s,  Wer ner ' s  counsel  sent  a l et t er  t o t he cour t ' s  c l er k.   

The l et t er  was dat ed December  3,  2007,  but  not  f i l ed unt i l  

December  5,  2007.   The l et t er  pr ovi ded,  i n r el evant  par t :   

Pur suant  t o t oday' s conver sat i on,  I  want  t o make 
sur e t hat  t he t r i al  dat e i s set  f or  Apr i l  22,  2008.   
Al so,  t he t wo or der s ar e not  t o be ent er ed unt i l  t he 
case i s done.   Thi s agr eement  was appr oved by t he 
cour t  on t he r ecor d.   I f  you have any quest i ons,  
pl ease cont act  t he opposi ng counsel  John Gl i nski .   He 
wi l l  conf i r m t hi s agr eement .   I  want ed t o pr ot ect  t he 
r ecor d f or  t he appeal ,  especi al l y on any t i me i ssues.  

¶40 The ci r cui t  cour t  subsequent l y i ni t i al ed a not at i on on 

t he l et t er ,  st at i ng t hat  " [ t ] hi s i s al l  cor r ect . "  

¶41 Never t hel ess,  f or  r easons unknown and i n er r or ,  on 

December  3,  2007,  t he c i r cui t  cour t  pr emat ur el y s i gned t he or der  

di smi ssi ng Wer ner ' s compl ai nt  agai nst  Honeck and t he or der  

r ul i ng t hat  Hendr ee was i nel i gi bl e f or  i ndemni f i cat i on under  

Wi s.  St at .  § 895. 46.   Once t he or der s wer e s i gned,  t he c l er k of  

t he c i r cui t  cour t  was t hen obl i gat ed t o f i l e t he or der s.   See 

Wi s.  St at .  § 806. 06( 2)  ( " The j udge or  t he c l er k upon t he wr i t t en 

or der  of  t he j udge may si gn t he j udgment .   The j udgment  shal l  be 

ent er ed by t he c l er k upon r endi t i on. " ) .   Each or der  was st amped 

by t he c l er k of  t he c i r cui t  cour t  as " f i l ed"  on December  3,  
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2007,  and agai n on Apr i l  2,  2008.   Wi t hout  expl anat i on,  t he 

cour t ' s  docket  r ef l ect s t hat  bot h or der s wer e f i l ed onl y on 

Apr i l  2,  2008.   As of  t hat  dat e,  t he c i r cui t  cour t  had not  yet  

hel d a t r i al  on Hendr ee' s l i abi l i t y  and had not  yet  ent er ed 

j udgment  on Hendr ee.   Never t hel ess,  bot h t he or der  di smi ssi ng 

Honeck and t he or der  r ul i ng t hat  Hendr ee was i nel i gi bl e f or  

i ndemni f i cat i on cont ai n t he f ol l owi ng pr ovi s i on:  " Thi s i s a 

f i nal  or der  f or  t he pur pose of  f i l i ng an appeal . "  

¶42 On June 24,  2008,  t he c i r cui t  cour t  hel d a bench t r i al  

on Hendr ee' s l i abi l i t y  and Wer ner ' s damages.   Af t er  hear i ng t he 

t est i mony of  Wer ner ,  Col l et t i ,  and Wer ner ' s physi c i an,  t he 

c i r cui t  cour t  awar ded Wer ner  a $3, 175, 420. 77 ver di ct  agai nst  

Hendr ee,  $3 mi l l i on of  whi ch was puni t i ve.  

¶43 On Jul y 11,  2008,  t he c i r cui t  cour t  ent er ed j udgment  

agai nst  Hendr ee pur suant  t o t he t r i al  ver di ct . 14 

¶44 Wer ner  f i l ed her  not i ce of  appeal  on August  18,  2008.   

Her  not i ce pr ovi ded t hat  she was appeal i ng t he c i r cui t  cour t ' s  

j udgment  agai nst  Hendr ee,  t he or der  di smi ssi ng Honeck,  and t he 

or der  r ul i ng t hat  Hendr ee was i nel i gi bl e f or  i ndemni f i cat i on 

under  Wi s.  St at .  § 895. 46.  

¶45 Accor di ng t o Wer ner ' s counsel ,  i n Febr uar y 2009,  upon 

r eadi ng Honeck' s r esponse br i ef  t o t he cour t  of  appeal s,  Wer ner  

l ear ned f or  t he f i r st  t i me t hat  t he or der  di smi ssi ng Honeck and 

                                                 
14 Because Hendr ee f ai l ed t o answer ,  t he j udgment  agai nst  

hi m was t echni cal l y a def aul t  j udgment .  
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t he or der  r ul i ng t hat  Hendr ee was i nel i gi bl e f or  i ndemni f i cat i on 

wer e mi st akenl y f i l ed on Apr i l  2,  2008.  

¶46 On June 17,  2009,  i n a per  cur i am deci s i on,  t he cour t  

of  appeal s di smi ssed Wer ner ' s appeal .   Wer ner ,  320 Wi s.  2d 592.   

The cour t  of  appeal s concl uded t hat  i t  l acked appel l at e 

j ur i sdi ct i on because Wer ner  f i l ed her  not i ce of  appeal  mor e t han 

90 days af t er  Apr i l  2,  2008,  t he dat e on whi ch t he t wo f i nal  

or der s wer e f i l ed.   I d. ,  ¶1. 15  The cour t  of  appeal s acknowl edged 

t he ci r cui t  cour t ' s  agr eement  t o hol d ent r y of  t he f i nal  or der s 

but  r ul ed t hat  " [ t he cour t  of  appeal s ' ]  j ur i sdi ct i on i s based on 

what  act ual l y occur r ed and not  what  was i nt ended by t he 

par t i es. "   I d. ,  ¶7.   The cour t  of  appeal s decl i ned t o " pr et end 

t hat  t he or der s wer e not  ent er ed mor e t han ni net y days bef or e 

t he f i l i ng of  t he not i ce of  appeal . "   I d.  

¶47 I n addi t i on,  t he cour t  of  appeal s r ej ect ed Wer ner ' s 

ar gument  t hat  t he or der  r ul i ng t hat  Hendr ee was i nel i gi bl e f or  

i ndemni f i cat i on was ot her wi se not  f i nal .   See i d. ,  ¶9.   

Accor di ng t o t he cour t  of  appeal s,  t he At t or ney Gener al ' s  mot i on 

f or  a r ul i ng on Hendr ee' s r ef usal  t o cooper at e i n t he def ense 

" had t he ef f ect  of  commenci ng a speci al  pr oceedi ng f or  

decl ar at or y j udgment . "   I d.   Ci t i ng Wi s.  St at .  § 808. 03( 1) ,  t he 

                                                 
15 See Wi s.  St at .  § 808. 04( 1)  ( " An appeal  t o t he cour t  of  

appeal s must  be i ni t i at ed wi t hi n 45 days of  ent r y of  a f i nal  
j udgment  or  or der  appeal ed f r om i f  wr i t t en not i ce of  t he ent r y 
of  a f i nal  j udgment  or  or der  i s gi ven wi t hi n 21 days of  t he 
f i nal  j udgment  or  or der  as pr ovi ded i n s.  806. 06( 5) ,  or  wi t hi n 
90 days of  ent r y i f  not i ce i s not  gi ven,  except  as pr ovi ded i n 
t hi s sect i on or  ot her wi se expr essl y pr ovi ded by l aw.  .  .  .  " ) .  
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cour t  of  appeal s concl uded t hat  t he or der  r ul i ng t hat  Hendr ee 

was i nel i gi bl e f or  i ndemni f i cat i on was f i nal  because i t  " had t he 

ef f ect  of  t er mi nat i ng t he speci al  pr oceedi ng and t he at t or ney 

gener al ' s  appear ance i n t he act i on. "   I d.  

¶48 Fi nal l y,  t he cour t  of  appeal s  not ed and t hen di smi ssed 

Wer ner ' s suggest i on t hat  she woul d r et ur n t o t he c i r cui t  cour t  

and move f or  t he f i nal  or der s t o be vacat ed and r eent er ed.   I d. ,  

¶10.   The cour t  of  appeal s not ed t hi s cour t ' s  deci s i on i n Edl and 

v.  Wi sconsi n Physi c i ans Ser vi ce I nsur ance Cor p. ,  210 

Wi s.  2d 638,  563 N. W. 2d 519 ( 1997) ,  but  " quest i on[ ed]  whet her  

t he j ur i sdi ct i onal  i nf i r mi t y can be cur ed i n t hat  f ashi on. "   

Wer ner ,  320 Wi s.  2d 592,  ¶10.   The cour t  of  appeal s concl uded 

t hat  t he c i r cui t  cour t  " i s not  aut hor i zed t o vacat e a f i nal  

j udgment  or  or der  f or  t he sol e pur pose of  ext endi ng t he t i me f or  

appeal . "   I d.  ( c i t i ng Edl and,  210 Wi s.  2d at  647) .  

¶49 Wer ner  pet i t i oned t hi s cour t  f or  r evi ew of  t he cour t  

of  appeal s deci s i on,  whi ch we gr ant ed on Mar ch 16,  2010.   The 

par t i es pr esent ed or al  ar gument s on Oct ober  7,  2010.  

¶50 However ,  on Jul y 8,  2009,  af t er  t he cour t  of  appeal s 

i ssued i t s deci s i on,  Wer ner  f i l ed a mot i on r equest i ng t he 

c i r cui t  cour t  t o vacat e and r eent er  t he or der  di smi ssi ng Honeck 

and t he or der  r ul i ng t hat  Hendr ee was i nel i gi bl e f or  

i ndemni f i cat i on,  pur suant  t o Wi s.  St at .  § 806. 07( 1) ( a)  and 

Edl and.   Wer ner  c i t ed t he c i r cui t  cour t ' s  mul t i pl e 

r epr esent at i ons t hat  t he or der s woul d not  be f i l ed unt i l  af t er  

t he case was r esol ved as t o Hendr ee.   Wer ner  ar gued t hat  her  
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r el i ance on t he ci r cui t  cour t ' s  r epr esent at i ons shoul d not  

r esul t  i n Wer ner  bei ng depr i ved of  her  r i ght  t o appeal .  

¶51 Honeck opposed Wer ner ' s mot i on t o vacat e and r eent er  

t he or der s,  ar gui ng t hat  t he mot i on was unt i mel y under  Wi s.  

St at .  § 806. 07( 2) .  

¶52 On August  14,  2009,  t he c i r cui t  cour t  deni ed Wer ner ' s 

mot i on t o vacat e and r eent er  t he t wo or der s.   At  t he hear i ng on 

t he mot i on,  t he c i r cui t  cour t  " acknowl edge[ d]  r i ght  of f  t he bat  

t hat ,  yes,  a mi st ake was made"  by t he cour t  and t hat  t he or der s 

shoul d not  have been f i l ed unt i l  j udgment  was ent er ed agai nst  

Hendr ee.   Accor di ng t o t he c i r cui t  cour t ,  i t s  cal endar  c l er k 

mi st akenl y ent er ed t he or der s on Apr i l  2,  2008,  when handl i ng 

t he f i l e wi t h r espect  t o anot her  mat t er :  " [ The cl er k]  saw an 

undocket ed or der ,  di dn' t  see t he l et t er  sayi ng i t  was supposed 

t o be hel d unt i l  t he end,  and went  ahead and docket ed i t .  .  .  

wi t h no not i ce t o anyone and wi t hout  speci f i c  di r ect i on of  t he 

cour t . "   The ci r cui t  cour t  di d not  hesi t at e t o accept  f ul l  

r esponsi bi l i t y  f or  t he c l er k ' s mi st ake.   Fur t her mor e,  t he 

c i r cui t  cour t  acknowl edged t hat  Wi s.  St at .  § 806. 07 coul d have 

pr ovi ded Wer ner  a r emedy:  " The r eal i t y i s t hat  i t  i s  a mi st ake 

t hat  coul d have been cor r ect ed wi t hi n t he conf i nes of  t he 

st at ut e t hat  r ecogni zes t hat  er r or s ar e made on a dai l y basi s by 

wel l - i nt endi ng i ndi v i dual s .  .  .  . "  

¶53 Never t hel ess,  t he c i r cui t  cour t  decl i ned t o vacat e and 

r eent er  t he t wo or der s pur suant  t o Wi s.  St at .  § 806. 07.   The 

ci r cui t  cour t  admoni shed Wer ner  f or  not  br i ngi ng t he mi st ake t o 

t he c i r cui t  cour t ' s  at t ent i on wi t hi n t he one- year  t i me l i mi t  
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pr escr i bed by § 806. 07( 2) . 16  Accor di ng t o t he c i r cui t  cour t ,  

Wer ner  was t wi ce put  on not i ce t hat  t he or der s wer e pr emat ur el y 

f i l ed:  f i r st  on Oct ober  27,  2008,  when t he ci r cui t  cour t  

pr ovi ded Wer ner  wi t h a copy of  t he appeal  i ndex and a second 

t i me i n Febr uar y 2009 when Wer ner  r ecei ved Honeck' s r esponse 

br i ef  t o t he cour t  of  appeal s.   The ci r cui t  cour t  mai nt ai ned 

t hat  i f  Wer ner  had made a mot i on t o vacat e and r eent er  t he 

or der s once Wer ner  was put  on not i ce of  t he cour t ' s  er r or ,  t hen 

t he mot i on woul d have been successf ul .  

¶54 Fi nal l y,  t he c i r cui t  cour t  poi nt ed t o t he cour t  of  

appeal s deci s i on,  see Wer ner ,  320 Wi s.  2d 592,  ¶10,  and r egar ded 

i t  as dr oppi ng a " huge hi nt "  t hat  t he c i r cui t  cour t  cannot  

vacat e t he or der s f or  t he sol e pur pose of  ext endi ng Wer ner ' s 

t i me f or  appeal .  

¶55 Wer ner  appeal ed t he ci r cui t  cour t ' s  deni al  of  her  

mot i on t o vacat e and r eent er  t he or der  di smi ssi ng Honeck and t he 

or der  r ul i ng t hat  Hendr ee was i nel i gi bl e f or  i ndemni f i cat i on.   

The cour t  of  appeal s st ayed br i ef i ng on t hat  appeal  pendi ng t hi s 

cour t ' s  r evi ew of  t he cour t  of  appeal s deci s i on i n Wer ner ,  320 

Wi s.  2d 592.  

                                                 
16 Wi sconsi n St at .  § 806. 07( 2)  pr ovi des t hat  i f  a mot i on t o 

vacat e i s based on subsect i on ( 1) ( a)  ( " Mi st ake,  i nadver t ence,  
sur pr i se,  or  excusabl e negl ect " )  or  subsect i on ( 1) ( c)  ( " Fr aud,  
mi sr epr esent at i on,  or  ot her  mi sconduct  of  an adver se par t y" ) ,  
t hen t he mot i on must  be made " not  mor e t han one year  af t er  t he 
j udgment  was ent er ed or  t he or der  or  st i pul at i on was made. "   I n 
t hi s case,  t he or der  di smi ssi ng Honeck and t he or der  r ul i ng t hat  
Hendr ee was i nel i gi bl e f or  i ndemni f i cat i on wer e bot h ent er ed on 
Apr i l  2,  2008.    
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¶56 On Oct ober  28,  2010,  upon t hi s cour t ' s  own mot i on,  we 

r emoved f r om t he cour t  of  appeal s Wer ner ' s appeal  of  t he c i r cui t  

cour t ' s  deni al  of  her  mot i on t o vacat e and r eent er  t he or der s.   

See Wi s.  St at .  § ( Rul e)  809. 61;  Wi s.  Const .  ar t .  VI I ,  § 3( 3) .  

¶57 We now r ever se bot h t he cour t  of  appeal s deci s i on 

di smi ssi ng Wer ner ' s f i r st  appeal  and t he ci r cui t  cour t ' s  or der  

denyi ng Wer ner ' s mot i on t o vacat e and r eent er  t he or der s.   We 

r emand t o t he c i r cui t  cour t  wi t h i nst r uct i ons t o vacat e and 

r eent er  t he or der  di smi ssi ng Honeck and t he or der  r ul i ng t hat  

Hendr ee was i nel i gi bl e f or  i ndemni f i cat i on.   

I I I .  STANDARD OF REVI EW 

¶58 Whet her  an or der  i s f i nal  f or  pur poses of  appeal ,  and 

i n t ur n,  whet her  a par t y t i mel y  appeal ed f r om a f i nal  or der ,  ar e 

quest i ons of  l aw t hat  t hi s cour t  r evi ews i ndependent l y.   Sander s 

v.  Est at e of  Sander s,  2008 WI  63,  ¶21,  310 Wi s.  2d 175,  750 

N. W. 2d 806;  Tyl er  v.  Ri ver bank,  2007 WI  33,  ¶12,  299 

Wi s.  2d 751,  728 N. W. 2d 686.  

¶59 I n addi t i on,  t he c i r cui t  cour t ' s deni al  of  a mot i on t o 

vacat e under  Wi s.  St at .  § 806. 07 i s a di scr et i onar y 

det er mi nat i on t hat  we wi l l  not  r ever se absent  an er r oneous 

exer ci se of  di scr et i on.   See Mi l l er  v.  Hanover  I ns.  Co. ,  2010 WI  

75,  ¶29,  326 Wi s.  2d 640,  785 N. W. 2d 493;  Mul l en v.  Cool ong,  153 

Wi s.  2d 401,  406,  451 N. W. 2d 412 ( 1990) ;  St at e ex r el .  M. L. B.  v.  

D. G. H. ,  122 Wi s.  2d 536,  541,  363 N. W. 2d 419 ( 1985) ;  Edl and,  210 

Wi s.  2d at  643.   The ci r cui t  cour t  er r oneousl y exer ci ses i t s 

di scr et i on when i t  appl i es t he wr ong l egal  st andar d or  i f  t he 

f act s of  r ecor d f ai l  t o suppor t  t he c i r cui t  cour t ' s  deci s i on.   
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See Bank Mut .  v.  S. J.  Boyer  Const r . ,  I nc. ,  2010 WI  74,  ¶20,  326 

Wi s.  2d 521,  785 N. W. 2d 462.   Fur t her mor e,  t he c i r cui t  cour t  

er r oneousl y exer ci ses i t s di scr et i on when i t  r ef uses t o exer ci se 

i t s di scr et i onar y power  on t he er r oneous gr ound t hat  t he power  

does not  exi st .   Far mer s & Mer chs.  Bank v.  Reedsbur g Bank,  12 

Wi s.  2d 212,  228,  107 N. W. 2d 169 ( 1961) .  

I V.  ANALYSI S 

¶60 Concer ni ng t he or der  r ul i ng t hat  Hendr ee was 

i nel i gi bl e f or  i ndemni f i cat i on,  we concl ude t hat  Wer ner ' s appeal  

sur vi ves on t wo al t er nat i ve gr ounds:  Wer ner  t i mel y appeal ed f r om 

t he or der  i n t he f i r st  i nst ance because t he or der  was not  f i nal ,  

and al t er nat i vel y,  t he c i r cui t  cour t  er r oneousl y exer ci sed i t s 

di scr et i on when i t  deni ed Wer ner ' s mot i on t o vacat e and r eent er  

t he or der .   Concer ni ng t he or der  di smi ssi ng Honeck,  we concl ude 

t hat  Wer ner ' s appeal  sur vi ves on t he second basi s;  t hat  i s ,  t he 

c i r cui t  cour t  er r oneousl y exer ci sed i t s di scr et i on when i t  

deni ed Wer ner ' s mot i on t o vacat e and r eent er  t he or der .    

¶61 Our  anal ysi s i s br oken down i nt o t wo par t s.   Fi r st ,  we 

concl ude t hat  t he cour t  of  appeal s i mpr oper l y  di smi ssed as 

unt i mel y Wer ner ' s appeal  of  t he or der  r ul i ng t hat  Hendr ee was 

i nel i gi bl e f or  i ndemni f i cat i on,  i r r espect i ve of  t he dat e on 

whi ch t he or der  was f i l ed.   Second,  we concl ude t hat  t he c i r cui t  

cour t  er r oneousl y exer ci sed i t s di scr et i on when i t  deni ed 

Wer ner ' s mot i on t o vacat e and r eent er  ( 1)  t he or der  di smi ssi ng 

Honeck and ( 2)  t he ot her  or der  r ul i ng t hat  Hendr ee was 

i nel i gi bl e f or  i ndemni f i cat i on.  
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A.  The cour t  of  appeal s i mpr oper l y di smi ssed as unt i mel y 
Wer ner ' s appeal  of  t he or der  r ul i ng t hat  Hendr ee was 
i nel i gi bl e f or  i ndemni f i cat i on.  

¶62 An appeal  may be t aken as a mat t er  of  r i ght  onl y f r om 

a f i nal  j udgment  or  a f i nal  or der .   Wi s.  St at .  § 808. 03( 1) .   " A 

f i nal  j udgment  or  f i nal  or der  i s a j udgment ,  or der  or  

di sposi t i on t hat  di sposes of  t he ent i r e mat t er  i n l i t i gat i on as 

t o one or  mor e of  t he par t i es,  whet her  r ender ed i n an act i on or  

speci al  pr oceedi ng .  .  .  . "   I d.   Thi s cour t  has pr evi ousl y hel d 

t hat  a document  must  meet  t hr ee condi t i ons i n or der  t o be 

consi der ed a f i nal  j udgment  or  or der  f or  pur poses of  appeal :  t he 

document  must  ( 1)  be ent er ed by t he c i r cui t  cour t ,  ( 2)  di spose 

of  t he ent i r e mat t er  i n l i t i gat i on as t o one or  mor e par t i es,  

and ( 3)  st at e on i t s f ace t hat  i t  i s  t he f i nal  document  f or  

pur poses of  appeal .   Tyl er ,  299 Wi s.  2d 751,  ¶26.  

¶63 I n t hi s case,  t he or der  r ul i ng t hat  Hendr ee was 

i nel i gi bl e f or  i ndemni f i cat i on met  onl y t wo of  t hose t hr ee 

condi t i ons and t hus coul d not  be consi der ed f i nal .   Whi l e t he 

or der  was ent er ed by t he c i r cui t  cour t  on Apr i l  2,  2008,  and 

st at ed on i t s f ace t hat  i t  was " a f i nal  or der  f or  t he pur pose of  

f i l i ng an appeal , "  t he or der  di d not  di spose of  t he ent i r e 
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mat t er  i n l i t i gat i on as t o ei t her  Wer ner  or  Hendr ee. 17  By t hat  

poi nt  i n l i t i gat i on,  Honeck had been di smi ssed on t he gr ounds of  

gover nment al  i mmuni t y.   Mor eover ,  t he St at e was not  a named 

par t y and chose not  t o i nt er vene i n t he l awsui t .   The or der  

r ul i ng t hat  Hendr ee was i nel i gi bl e f or  i ndemni f i cat i on di d not  

di spose of  t he ent i r e mat t er  i n l i t i gat i on as t o ei t her  Wer ner  

or  Hendr ee because t he ci r cui t  cour t  had not  yet  r esol ved any 

i ssue as t o Hendr ee' s l i abi l i t y  or  Wer ner ' s damages.   See 

Kenosha Pr of ' l  Fi r ef i ght er s v.  Ci t y of  Kenosha,  2009 WI  52,  ¶38,  

317 Wi s.  2d 628,  766 N. W. 2d 577 ( concl udi ng t hat  a per empt or y 

wr i t  of  mandamus di d not  const i t ut e a f i nal  or der  under  Wi s.  

St at .  § 808. 03( 1)  because i t  l ef t  at  l east  one mat t er  i n 

l i t i gat i on unr esol ved) .   I n t hi s case,  t he r el evant  f i nal  

document  was t he def aul t  j udgment  agai nst  Hendr ee ent er ed on 

Jul y 11,  2008,  because onl y t hat  document  di sposed of  t he ent i r e 

                                                 
17 The cour t  of  appeal s concl uded t hat  t he or der  r ul i ng t hat  

Hendr ee was i nel i gi bl e f or  i ndemni f i cat i on under  Wi s.  St at .  
§ 895. 46 const i t ut ed a f i nal  or der  because i t  was r ender ed i n a 
speci al  pr oceedi ng and had t he ef f ect  of  t er mi nat i ng t he St at e' s 
i nt er est  t her ei n.   Wer ner  v.  Hendr ee,  2009 WI  App 103,  ¶9,  320 
Wi s.  2d 592,  770 N. W. 2d 782.   We decl i ne t o adopt  t he cour t  of  
appeal s '  concl usi on.   A f i nal  or der  i n a speci al  pr oceedi ng i s 
one whi ch,  so l ong as i t  st ands,  pr ecl udes any f ur t her  st eps 
t her ei n.   Sander s v.  Est at e of  Sander s,  2008 WI  63,  ¶26,  310 
Wi s.  2d 175,  750 N. W. 2d 806.   I n t hi s case,  t he St at e' s i nt er est  
i s  at t ached t o Hendr ee' s l i abi l i t y .   See Wi s.  St at .  
§§ 893. 82( 3) ,  895. 46( 1) .   The or der  r ul i ng t hat  Hendr ee was 
i nel i gi bl e f or  i ndemni f i cat i on was ent er ed bef or e Hendr ee' s 
l i abi l i t y  had even been r esol ved.  

Agai n,  i n t hi s case,  t he St at e was not  a named par t y,  and 
f or  what ever  r eason,  t he St at e chose not  t o i nt er vene i n t he 
l awsui t .  
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mat t er  i n l i t i gat i on bet ween Wer ner  and Hendr ee.   See Sander s,  

310 Wi s.  2d 175,  ¶40.  

¶64 Once j udgment  was ent er ed agai nst  Hendr ee,  Wer ner  

t i mel y appeal ed f r om bot h t he Jul y 11,  2008,  f i nal  j udgment  and 

t he or der  r ul i ng t hat  Hendr ee was i nel i gi bl e f or  

i ndemni f i cat i on.  

¶65 Ther ef or e,  we concl ude t hat  t he cour t  of  appeal s 

i mpr oper l y di smi ssed as unt i mel y Wer ner ' s appeal  of  t he or der  

r ul i ng t hat  Hendr ee was i nel i gi bl e f or  i ndemni f i cat i on,  

i r r espect i ve of  t he dat e on whi ch t he or der  was f i l ed.   On t hat  

basi s,  we r ever se t he cour t  of  appeal s deci s i on.  

B.  The ci r cui t  cour t  er r oneousl y exer ci sed i t s di scr et i on when 
i t  deni ed Wer ner ' s mot i on t o vacat e and r eent er  ( 1)  t he 
or der  di smi ssi ng Honeck and ( 2)  t he or der  r ul i ng t hat  
Hendr ee was i nel i gi bl e f or  i ndemni f i cat i on.  

¶66 Wi sconsi n St at .  § 806. 07 pr escr i bes t he ci r cumst ances 

under  whi ch t he ci r cui t  cour t  may r el i eve a par t y f r om a 

j udgment ,  or der ,  or  st i pul at i on. 18  M. L. B. ,  122 Wi s.  2d at  539.   
                                                 

18 I n i t s ent i r et y,  Wi s.  St at .  § 806. 07,  " Rel i ef  f r om 
j udgment  or  or der , "  pr ovi des:   

( 1)  On mot i on and upon such t er ms as ar e j ust ,  
t he cour t ,  subj ect  t o subs.  ( 2)  and ( 3) ,  may r el i eve a 
par t y or  l egal  r epr esent at i ve f r om a j udgment ,  or der  
or  st i pul at i on f or  t he f ol l owi ng r easons:   

( a)  Mi st ake,  i nadver t ence,  sur pr i se,  or  excusabl e 
negl ect ;   

( b)  Newl y- di scover ed evi dence whi ch ent i t l es a 
par t y t o a new t r i al  under  s.  805. 15( 3) ;   

( c)  Fr aud,  mi sr epr esent at i on,  or  ot her  mi sconduct  
of  an adver se par t y;   

( d)  The j udgment  i s voi d;   
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Subsect i ons 806. 07( 1) ( a)  t hr ough ( g)  enumer at e t he speci f i c  

c i r cumst ances under  whi ch a par t y may be ent i t l ed t o r el i ef .   

Subsect i on ( 1) ( h)  ext ends t he gr ounds f or  r el i ef  beyond t he 

ci r cumst ances pr ovi ded i n subsect i ons ( 1) ( a)  t hr ough ( g) ,  

gr ant i ng t he cour t  br oad di scr et i onar y aut hor i t y t o r el i eve a 

par t y f r om a j udgment ,  or der ,  or  st i pul at i on f or  " [ a] ny ot her  

r easons j ust i f y i ng r el i ef  f r om t he oper at i on of  t he j udgment . "   

§ 806. 07( 1) ( h) .    

                                                                                                                                                             
( e)  The j udgment  has been sat i sf i ed,  r el eased or  

di schar ged;   

( f )  A pr i or  j udgment  upon whi ch t he j udgment  i s 
based has been r ever sed or  ot her wi se vacat ed;   

( g)  I t  i s  no l onger  equi t abl e t hat  t he j udgment  
shoul d have pr ospect i ve appl i cat i on;  or   

( h)  Any ot her  r easons j ust i f y i ng r el i ef  f r om t he 
oper at i on of  t he j udgment .    

( 2)  The mot i on shal l  be made wi t hi n a r easonabl e 
t i me,  and,  i f  based on sub.  ( 1) ( a)  or  ( c) ,  not  mor e 
t han one year  af t er  t he j udgment  was ent er ed or  t he 
or der  or  st i pul at i on was made.   A mot i on based on 
sub.  ( 1) ( b)  shal l  be made wi t hi n t he t i me pr ovi ded i n 
s.  805. 16.   A mot i on under  t hi s sect i on does not  
af f ect  t he f i nal i t y of  a j udgment  or  suspend i t s 
oper at i on.   Thi s sect i on does not  l i mi t  t he power  of  a 
cour t  t o ent er t ai n an i ndependent  act i on t o r el i eve a 
par t y f r om j udgment ,  or der ,  or  pr oceedi ng,  or  t o set  
asi de a j udgment  f or  f r aud on t he cour t .    

( 3)  A mot i on under  t hi s sect i on may not  be made 
by an adopt i ve par ent  t o r el i eve t he adopt i ve par ent  
f r om a j udgment  or  or der  under  s.  48. 91( 3)  gr ant i ng 
adopt i on of  a chi l d.   A pet i t i on f or  t er mi nat i on of  
par ent al  r i ght s under  s.  48. 42 and an appeal  t o t he 
cour t  of  appeal s  shal l  be t he excl usi ve r emedi es f or  
an adopt i ve par ent  who wi shes t o end hi s or  her  
par ent al  r el at i onshi p wi t h hi s or  her  adopt i ve chi l d.  
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¶67 I n t hi s case,  af t er  t he cour t  of  appeal s di smi ssed 

Wer ner ' s appeal  as unt i mel y,  Wer ner  moved t he ci r cui t  cour t  t o 

vacat e and r eent er  ( 1)  t he or der  di smi ssi ng Honeck and ( 2)  t he 

or der  r ul i ng t hat  Hendr ee was i nel i gi bl e f or  i ndemni f i cat i on,  

pur suant  t o Wi s.  St at .  § 806. 07( 1) ( a) .   Subsect i on ( 1) ( a)  

per mi t s t he c i r cui t  cour t  t o r el i eve a par t y f r om a j udgment ,  

or der ,  or  st i pul at i on on t he gr ounds of  " [ m] i st ake,  

i nadver t ence,  sur pr i se,  or  excusabl e negl ect . "   § 806. 07( 1) ( a) .    

¶68 The ci r cui t  cour t  i mmedi at el y acknowl edged t hat  i t  

made a mi st ake and t hat  t he or der  di smi ssi ng Honeck and t he 

or der  r ul i ng t hat  Hendr ee was i nel i gi bl e f or  i ndemni f i cat i on 

shoul d not  have been f i l ed unt i l  j udgment  was ent er ed agai nst  

Hendr ee.   Fur t her mor e,  t he c i r cui t  cour t  r ecogni zed t hat  i t s  

mi st ake " coul d have been cor r ect ed"  wi t hi n t he conf i nes of  Wi s.  

St at .  § 806. 07.   Never t hel ess,  t he c i r cui t  cour t  deni ed Wer ner ' s  

mot i on t o vacat e and r eent er  t he or der s.   The ci r cui t  cour t  

concl uded t hat  i t  was wi t hout  t he power  t o vacat e and r eent er  

t he or der s gi ven Wer ner ' s f ai l ur e t o br i ng t he mot i on wi t hi n one 

year  af t er  t he or der s wer e f i l ed.   That  concl usi on was i n er r or .    

¶69 Gener al l y,  a mot i on f or  r el i ef  under  Wi s.  St at .  

§ 806. 07 must  be br ought  " wi t hi n a r easonabl e t i me. "   

§ 806. 07( 2) .   However ,  a mot i on based speci f i cal l y on 

§ 806. 07( 1) ( a)  shal l  be made " not  mor e t han one year  af t er  t he 

j udgment  was ent er ed or  t he or der  or  st i pul at i on was made. " 19  

                                                 
19 The one- year  t i me l i mi t  i s  al so appl i cabl e t o mot i ons 

made under  subsect i ons ( 1) ( b)  and ( c) .   See Wi s.  St at .  
§§ 806. 07( 2) ,  805. 16( 4) .  
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§ 806. 07( 2) .   I n t hi s case,  t he or der  di smi ssi ng Honeck and t he 

or der  r ul i ng t hat  Hendr ee was i nel i gi bl e f or  i ndemni f i cat i on 

wer e bot h ent er ed on Apr i l  2,  2008.   Wer ner  di d not  f i l e her  

mot i on t o vacat e and r eent er  t he or der s unt i l  Jul y 8,  2009.   

Lar gel y because Wer ner  f ai l ed t o br i ng t he mot i on wi t hi n one 

year  af t er  t he or der s wer e f i l ed,  t he c i r cui t  cour t  concl uded 

t hat  i t  was wi t hout  t he power  t o vacat e and r eent er  t he or der s.   

I n f act ,  t he c i r cui t  cour t  mai nt ai ned t hat  i f  Wer ner  had made 

her  mot i on wi t hi n one year  af t er  t he or der s wer e f i l ed,  t hen t he 

mot i on woul d have been successf ul .  

¶70 However ,  cont r ar y t o t he c i r cui t  cour t ' s  concl usi on,  

t he c i r cui t  cour t  had t he power  under  Wi s.  St at .  § 806. 07 t o 

vacat e and r eent er  t he or der s,  even t hough Wer ner  di d not  f i l e 

her  mot i on wi t hi n t he one- year  t i me l i mi t  pr escr i bed i n 

§ 806. 07( 2) .   Thi s cour t  has expr essl y hel d t hat  even i f  t he 

movant ' s c l ai m sounds i n § 806. 07( 1) ( a)  and i s br ought  out si de 

of  t he one- year  t i me l i mi t ,  t he mot i on can st i l l  be gr ant ed 
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under  t he br oader  subsect i on ( 1) ( h) .   M. L. B. ,  122 Wi s.  2d at  

552- 53. 20   

¶71 Wi sconsi n St at .  § 806. 07( 1) ( h)  gr ant s t he c i r cui t  

cour t  br oad di scr et i onar y aut hor i t y t o r el i eve a par t y f r om a 

j udgment ,  or der ,  or  st i pul at i on f or  " [ a] ny [ ]  r eason[ ]  

j ust i f y i ng r el i ef  f r om t he oper at i on of  t he j udgment . "   I n 

keepi ng wi t h t hat  br oad aut hor i t y,  t hi s cour t  has r ecogni zed 

t hat  § 806. 07( 1) ( h)  must  be " ' l i ber al l y const r ued t o pr ovi de 

r el i ef  f r om a j udgment  whenever  appr opr i at e t o accompl i sh 

j ust i ce. ' "   Mi l l er ,  326 Wi s.  2d 640,  ¶33 ( quot i ng Shanee Y.  v.  

Ronni e J. ,  2004 WI  App 58,  ¶11,  271 Wi s.  2d 242,  677 

N. W. 2d 684) ;  see al so Conr ad v.  Conr ad,  92 Wi s.  2d 407,  418,  284 

                                                 
20 Wer ner  f i l ed her  mot i on t o vacat e and r eent er  t he or der s 

15 mont hs af t er  t he or der s wer e mi st akenl y ent er ed.   The di ssent  
r egar ds t he 15- mont h t i me per i od as ut t er l y unr easonabl e,  
l ament i ng t hat  our  hol di ng subj ect s f i nal  j udgment s " t o at t ack 
f or  an unl i mi t ed number  of  year s, "  di ssent ,  ¶90,  and 
" i ndef i ni t el y ext ends t he t i mef r ame f or  br i ngi ng a mot i on"  under  
Wi s.  St at .  § 806. 07( 1) ( h) ,  i d. ,  ¶115.   The di ssent ' s posi t i on 
def i es our  hol di ng i n St at e ex r el .  M. L. B.  v.  D. G. H. ,  122 
Wi s.  2d 536,  553,  363 N. W. 2d 419 ( 1985) ,  i n whi ch we expl i c i t l y  
r ecogni zed t hat  a mot i on can st i l l  be gr ant ed under  
§ 806. 07( 1) ( h)  even when t he cl ai m sounds i n § 806. 07( 1) ( a)  and,  
mor e i mpor t ant ,  even when t he mot i on i s br ought  out si de of  t he 
one- year  t i me l i mi t .   Hence,  i n M. L. B. ,  " [ t ] he semi nal  case 
addr essi ng t he i nt er pr et at i on and appl i cat i on of  subsect i on 
( h) , "  see Mi l l er  v.  Hanover  I ns.  Co. ,  2010 WI  75,  ¶67,  326 
Wi s.  2d 640,  785 N. W. 2d 493 ( Br adl ey,  J. ,  concur r i ng) ,  t hi s 
cour t  expr essl y ant i c i pat ed t he r easonabl eness of  br i ngi ng a 
§ 806. 07 mot i on beyond 12 mont hs af t er  t he j udgment  or  or der  was 
ent er ed.   Cont r ar y t o t he di ssent ' s per cept i on,  our  concl usi on 
i n t hi s par t i cul ar  case t hat  Wer ner  r easonabl y f i l ed her  
§ 806. 07 mot i on t hr ee mont hs beyond t he one- year  t i me l i mi t  does 
not  t r ansl at e i nt o condoni ng a l i mi t l ess t i mef r ame under  
§ 806. 07( 1) ( h) .  
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N. W. 2d 674 ( 1979) .   At  t he same t i me,  when appl y i ng 

§ 806. 07( 1) ( h) ,  t he c i r cui t  cour t  must  be mi ndf ul  of  t he 

compet i ng pol i cy f avor i ng t he f i nal i t y of  j udgment s.   See Lar r y  

v.  Har r i s,  2008 WI  81,  ¶18,  311 Wi s.  2d 326,  752 N. W. 2d 279;  

Edl and,  210 Wi s.  2d at  644;  M. L. B. ,  122 Wi s.  2d at  550.   Thus,  

§ 806. 07( 1) ( h)  shoul d be appl i ed onl y i n t hose cases i n whi ch 

" t he sanct i t y of  t he f i nal  j udgment  i s out wei ghed by ' t he 

i ncessant  command of  t he cour t ' s consci ence t hat  j ust i ce be done 

i n l i ght  of  al l  t he f act s. ' "   M. L. B. ,  122 Wi s.  2d at  550 

( quot i ng Banker s Mor t g.  Co.  v.  Uni t ed St at es,  423 F. 2d 73,  77 

( 5t h Ci r .  1970) ) .   I n such " ext r aor di nar y c i r cumst ances, "  r el i ef  

i s  j ust i f i ed.   I d.  at  552.  

¶72 Accor di ngl y,  t he pr oper  t est  under  Wi s.  St at .  

§ 806. 07( 1) ( h)  f or  a mot i on t hat  i n par t  sounds i n subsect i on 

( 1) ( a)  but  i s br ought  out si de t he one- year  t i me l i mi t  i s  

" whet her  t her e ar e ext r aor di nar y c i r cumst ances j ust i f y i ng r el i ef  

i n t he i nt er est  of  j ust i ce. "   I d.  at  553.  

¶73 I n t hi s case,  ext r aor di nar y c i r cumst ances j ust i f y 

r el i ef  under  Wi s.  St at .  § 806. 07( 1) ( h) .   Speci f i cal l y,  despi t e 

t he c i r cui t  cour t  bot h or al l y and i n wr i t i ng st at i ng t hat  i t  

woul d hol d t he or der s so t hat  one appeal  coul d l at er  be t aken 

af t er  t r i al ,  i t  di d not  so hol d t he or der s.   Her e,  Wer ner ' s 

counsel ' s r el i ance on t he cour t ' s  r epr esent at i on t o hol d t he 

or der s pr ovi des a basi s f or  ext endi ng Wer ner ' s t i me t o appeal  

under  § 806. 07.   Wer ner ' s counsel  had no r eason t o be on guar d 

t hat  t he cour t  woul d s i gn and f i l e t he or der s bef or e t r i al .  
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¶74 I ndeed,  t he c i r cui t  cour t  i s  wi t hout  aut hor i t y t o 

vacat e and r eent er  an or der  or  j udgment  " when i t s sol e basi s f or  

doi ng so i s t he unador ned desi r e t o al l ow an appeal . "   Edl and,  

210 Wi s.  2d at  647.   However ,  i n Edl and,  we hel d t hat  a c i r cui t  

cour t ' s  acknowl edged mi st ake i n f ai l i ng t o send not i ce of  an 

or der  t o t he par t i es was suf f i c i ent l y compel l i ng under  Wi s.  

St at .  § 806. 07( 1) ( a)  t o out wei gh t he goal  of  f i nal i t y and 

pr ovi de a basi s f or  ext endi ng t he t i me t o appeal .   I d.  at  648.   

I n t hat  case,  t he c i r cui t  cour t  di d not  mai l  a copy of  i t s  or der  

t o t he par t i es,  despi t e t he cour t ' s  cont r ar y i nt ent i on as 

evi denced by t he or der ' s car bon copy si gnal  nami ng t he par t i es '  

at t or neys.   I d.  at  641.   The par t i es di d not  become awar e of  t he 

or der ' s ent r y unt i l  af t er  t he expi r at i on of  t he 90- day t i me 

l i mi t  f or  appeal .   I d.  ( c i t i ng Wi s.  St at .  § 808. 04( 1) ) .   The 

pl ai nt i f f s moved t he ci r cui t  cour t  t o vacat e and r eent er  t he 

or der  pur suant  t o Wi s.  St at .  § 806. 07( 1) ( a) .   I d.  at  642.   The 

ci r cui t  cour t  acknowl edged i t s mi st ake and gr ant ed t he mot i on.   

I d.   The cour t  of  appeal s t hen cer t i f i ed t he case t o t hi s cour t ,  

aski ng us t o det er mi ne whet her  t he pl ai nt i f f s '  f ai l ur e t o t i mel y 

appeal  t he or i gi nal  or der  depr i ved t he cour t  of  appeal s of  

j ur i sdi ct i on.   I d.   I n Edl and,  however ,  t he cour t  di d not  assur e 

t he par t i es or al l y and i n wr i t i ng t hat  i t  woul d mai l  t o t hem a 

copy of  t he or der .  

¶75 Nonet hel ess,  on r evi ew,  we hel d t hat  t he c i r cui t  cour t  

appr opr i at el y exer ci sed i t s di scr et i on by gr ant i ng t he mot i on t o 

vacat e and r eent er  t he or der  under  Wi s.  St at .  § 806. 07( 1) ( a) .   

I d.  at  648.   Our  hol di ng was based on t he f act  t hat  t he r ecor d 
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r ef l ect ed t he ci r cui t  cour t ' s  i nt ent i on t o send not i ce of  t he 

or der  t o t he par t i es,  t he cour t  f ai l ed t o send such not i ce 

t hr ough no f aul t  of  t he par t i es,  and t he cour t  acknowl edged 

commi t t i ng t he mi st ake.   I d.   Unl i ke i n Edl and,  i n whi ch t he 

par t i es had no r eason t o bel i eve t hat  t he c i r cui t  cour t  woul d 

mai l  t o t hem a copy of  t he or der ,  t he par t i es i n t he case now 

bef or e t hi s cour t  had ever y r eason t o bel i eve t hat  t he cour t  

woul d f ol l ow i t s commi t ment  t o hol d t he or der s.  

¶76 Si mi l ar l y,  t hi s cour t  r ecent l y hel d i n Mi l l er  t hat  t he 

c i r cui t  cour t  er r oneousl y exer ci sed i t s di scr et i on i n denyi ng 

t he def endant ' s mot i on t o vacat e a $2 mi l l i on def aul t  j udgment  

under  Wi s.  St at .  § 806. 07( 1) ( h) ,  i n par t  because t he ci r cui t  

cour t ' s  er r or  cont r i but ed t o t he def endant ' s f ai l ur e t o t i mel y  

answer  t he amended compl ai nt .   See 326 Wi s.  2d 640,  ¶48.   I n 

par t i cul ar ,  t he c i r cui t  cour t ' s  per sonnel  f ai l ed t o l i s t  t he 

def endant s '  at t or ney as counsel  of  r ecor d on t he Wi sconsi n 

Ci r cui t  Cour t  Access syst em.   I d. ,  ¶22 & n. 7.   As a r esul t  of  

t hat  er r or ,  sever al  cor r espondences and pl eadi ngs wer e not  

ser ved on t he def endant  or  i t s at t or ney.   I d. ,  ¶22.   We 

concl uded t hat  t he c i r cui t  cour t ' s  er r or  cont r i but ed t o t he 

ext r aor di nar y c i r cumst ances t hat  j ust i f i ed r el i ef  under  

§ 806. 07( 1) ( h) .   I d. ,  ¶58.  

¶77 I n t hi s case,  t he c i r cui t  cour t  f ai l ed t o consi der  

whet her  ext r aor di nar y c i r cumst ances br ought  Wer ner ' s mot i on t o 

vacat e and r eent er  t he or der s wi t hi n Wi s.  St at .  § 806. 07( 1) ( h) .   

I nst ead,  t he c i r cui t  cour t  er r oneousl y concl uded t hat  i t  was 

wi t hout  t he power  t o vacat e and r eent er  t he or der s gi ven 
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Wer ner ' s f ai l ur e t o br i ng t he mot i on wi t hi n one year  af t er  t he 

or der s wer e f i l ed.   

¶78 Pur suant  t o t he c i r cui t  cour t ' s  ver bal  and wr i t t en 

assur ances t hat  i t  woul d not  s i gn t he or der s unt i l  t he case was 

r esol ved as t o Hendr ee,  ( 1)  t he or der  di smi ssi ng Honeck and ( 2)  

t he or der  r ul i ng t hat  Hendr ee was i nel i gi bl e f or  i ndemni f i cat i on 

shoul d not  have been si gned and f i l ed unt i l  j udgment  was ent er ed 

agai nst  Hendr ee.   The r ecor d l eaves no doubt  t hat  t he c i r cui t  

cour t  was t o hol d t he or der s and t hat  nei t her  or der  woul d be 

f i l ed unt i l  t he case was r esol ved as t o Hendr ee.   Speci f i cal l y,  

at  t he c l ose of  bot h t he hear i ng on Honeck' s mot i on and t he 

hear i ng on t he At t or ney Gener al ' s  mot i on,  t he c i r cui t  cour t  

expr essl y st at ed on t he r ecor d t hat  i t  woul d r ef r ai n f r om 

si gni ng t he or der s unt i l  t he case was r esol ved as t o Hendr ee.   

I ndeed,  when Wer ner  sent  a l et t er  t o t he c i r cui t  cour t  seeki ng 

t o ensur e t hat  t he or der s wer e hel d,  t he cour t  i ni t i al ed i t s 

conf i r mat i on on t he l et t er .   Ther e i s s i mpl y no quest i on t hat  

t he c i r cui t  cour t  was t o hol d t he or der s unt i l  t he case was 

r esol ved as t o Hendr ee.  

¶79 However ,  cont r ar y t o t hat  unmi st akabl e under st andi ng 

and unbeknownst  t o t he par t i es,  t he c i r cui t  cour t  s i gned and 

f i l ed t he or der s mont hs bef or e j udgment  was ent er ed agai nst  

Hendr ee.   We do not  know t he ci r cui t  cour t ' s  r easons f or  

pr emat ur el y s i gni ng t he or der s,  but  i t  i s  c l ear  f r om t he ci r cui t  

cour t ' s  expl anat i on t hat  t he cour t  never  i nt ended f or  i t s c l er k  

t o t hen f i l e t he or der s bef or e j udgment  was ent er ed agai nst  

Hendr ee.   Never t hel ess,  Wer ner  r el i ed on t he ci r cui t  cour t ' s  
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pr evi ous assur ances and di d not  appeal  f r om t he or der s unt i l  

af t er  j udgment  was ent er ed agai nst  Hendr ee.   Wer ner ' s r el i ance 

on t he ci r cui t  cour t ' s  assur ances ef f ect i vel y depr i ved her  of  

t he r i ght  t o appeal .   Just i ce r i ngs hol l ow i f  Wer ner  i s 

penal i zed f or  t he c i r cui t  cour t ' s  f ai l ur e t o act  accor di ng t o 

i t s c l ear  i nt ent i on as st at ed bot h or al l y and i n wr i t i ng on t he 

r ecor d.  

¶80 At  i t s cor e,  Edl and r ecogni zes t hat  when t he c i r cui t  

cour t ' s  c l ear  and acknowl edged mi st ake depr i ves a par t y of  i t s  

r i ght  t o appeal ,  Wi s.  St at .  § 806. 07 may pr ovi de a basi s f or  

vacat i ng and r eent er i ng t he or der  or  j udgment .   See 210 

Wi s.  2d at  648.   I n t hi s case,  r at her  t han vacat i ng and 

r eent er i ng t he or der s i n accor dance wi t h Edl and,  t he c i r cui t  

cour t  admoni shed Wer ner ' s counsel  f or  not  br i ngi ng t he mot i on 

wi t hi n t he one- year  t i me l i mi t  pr escr i bed i n § 806. 07( 2) . 21  The 

ci r cui t  cour t  acknowl edged i t s  mi st ake but  t hen r ef used t o 

r emedy i t  wi t hi n t he conf i nes of  § 806. 07,  ef f ect i vel y 

penal i z i ng Wer ner ' s counsel  f or  not  di scover i ng t he mi st ake soon 

enough.   I n so r ul i ng,  t he c i r cui t  cour t  mi ssed t he mar k.   When 

                                                 
21 I t  i s  t r ue t hat  i n Edl and,  t her e was no i ssue as t o t he 

t i mel i ness of  t he pl ai nt i f f s '  mot i on t o vacat e and r eent er  t he 
or der .   See Edl and v.  Wi s.  Physi c i ans Ser v.  I ns.  Cor p. ,  210 
Wi s.  2d 638,  642,  563 N. W. 2d 519 ( 1997) .   However ,  i t  i s  al so 
t r ue t hat  i n Edl and,  t he pl ai nt i f f s wer e not  r el y i ng on any 
assur ance by t he c i r cui t  cour t  made on t he r ecor d.   I ndeed,  t he 
pl ai nt i f f s di d not  even know of  t he c i r cui t  cour t ' s  i nt ent i on t o 
send not i ce of  t he or der .   That  i s,  t he onl y i ndi cat i on of  t he 
c i r cui t  cour t ' s  i nt ent i on t o send not i ce of  t he or der  appear ed 
on t he f ace of  t he or der  i t sel f  ( v i a a car bon copy si gnal ) ,  
whi ch of  cour se was never  mai l ed t o t he pl ai nt i f f s.   See i d.  at  
641.    
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t he c i r cui t  cour t  made mul t i pl e assur ances on t he r ecor d t hat  i t  

woul d not  s i gn and f i l e t he or der s unt i l  t he case was r esol ved 

as t o Hendr ee,  Wer ner ' s counsel  was ent i t l ed t o r el y on t hose 

assur ances.   A concl usi on ot her wi se pl aces t he onus on par t i es 

t o const ant l y conf i r m t hat  t he c i r cui t  cour t  has l i ved up t o i t s  

st at ement s on t he r ecor d or  second- guess t he cour t .   The ci r cui t  

cour t  shoul d exer ci se i t s aut hor i t y t o r i ght  i t s  own wr ong 

par t i cul ar l y when i t  depr i ves a par t y of  t he oppor t uni t y t o 

appeal .  

¶81 The ci r cui t  cour t  er r ed when i t  concl uded t hat  i t  was 

wi t hout  t he power  t o vacat e and r eent er  t he or der s gi ven 

Wer ner ' s f ai l ur e t o br i ng t he mot i on wi t hi n one year  af t er  t he 

or der s wer e f i l ed.   Accor di ngl y,  t he c i r cui t  cour t  er r oneousl y  

exer ci sed i t s di scr et i on.   See Far mer s & Mer chs.  Bank,  12 

Wi s.  2d at  228.  

¶82 We t her ef or e r ever se t he ci r cui t  cour t ' s  or der  denyi ng 

Wer ner ' s mot i on t o vacat e and r eent er  t he or der s.   We r emand t o 

t he c i r cui t  cour t  wi t h i nst r uct i ons t o vacat e and r eent er  t he 

or der  di smi ssi ng Honeck and t he or der  r ul i ng t hat  Hendr ee was 

i nel i gi bl e f or  i ndemni f i cat i on.   See i d.  ( When a t r i al  cour t  

f ai l s  t o exer ci se a di scr et i onar y power  wi t h whi ch i t  i s  vest ed 

on t he er r oneous gr ound t hat  t he power  does not  exi st ,  " t he 

usual  pr act i ce i s f or  t he appel l at e cour t  t o r ever se and r emand 

i n or der  t hat  t he t r i al  cour t  may exer ci se t he di scr et i on i t  

pr evi ousl y r ef used t o exer ci se.   Such pr ocedur e i s unnecessar y 

i n t he i nst ant  appeal  i nasmuch as t he [ t r i al ]  cour t  has st at ed 

i n i t s memor andum deci s i on t hat  i t  woul d exer ci se i t s di scr et i on 
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t o gr ant  t he r el i ef  r equest ed i f  i t  possessed t he power  t o do 

so. " ) .  

V.  CONCLUSI ON 

¶83 Fi r st ,  we hol d t hat  t he cour t  of  appeal s i mpr oper l y 

di smi ssed as unt i mel y Wer ner ' s appeal  of  t he or der  r ul i ng t hat  

Hendr ee was i nel i gi bl e f or  i ndemni f i cat i on,  i r r espect i ve of  t he 

dat e on whi ch t he or der  was f i l ed.   Thi s i s so because t he or der  

was not  f i nal  under  Wi s.  St at .  § 808. 03( 1) .   The or der  di d not  

di spose of  t he ent i r e mat t er  i n l i t i gat i on as t o ei t her  Wer ner  

or  Hendr ee, 22 and accor di ngl y,  was not  appeal abl e unt i l  Jul y 11,  

2008,  when t he ci r cui t  cour t  ent er ed j udgment  on Hendr ee' s  

l i abi l i t y  and Wer ner ' s damages.  

¶84 Second,  we hol d t hat  t he c i r cui t  cour t  er r oneousl y 

exer ci sed i t s di scr et i on when i t  deni ed Wer ner ' s mot i on t o 

vacat e and r eent er  ( 1)  t he or der  di smi ssi ng Honeck and ( 2)  t he 

ot her  or der  r ul i ng t hat  Hendr ee was i nel i gi bl e f or  

i ndemni f i cat i on.   The ci r cui t  cour t  er r oneousl y concl uded t hat  

i t  was wi t hout  t he power  t o vacat e and r eent er  t he or der s gi ven 

Wer ner ' s f ai l ur e t o br i ng t he mot i on wi t hi n one year  af t er  t he 

or der s wer e f i l ed.  

¶85 Accor di ngl y,  we r ever se bot h t he cour t  of  appeal s 

deci s i on di smi ssi ng Wer ner ' s f i r st  appeal  and t he ci r cui t  

cour t ' s  or der  denyi ng Wer ner ' s mot i on t o vacat e and r eent er  t he 

                                                 
22 By t hat  poi nt  i n l i t i gat i on,  Honeck had been di smi ssed on 

t he gr ounds of  gover nment al  i mmuni t y.   Fur t her mor e,  t he St at e 
was not  a named par t y and chose not  t o become a par t y t hr ough 
i nt er vent i on or  ot her wi se.  
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or der s.   We r emand t o t he c i r cui t  cour t  wi t h i nst r uct i ons t o 

vacat e and r eent er  t he or der  di smi ssi ng Honeck and t he or der  

r ul i ng t hat  Hendr ee was i nel i gi bl e f or  i ndemni f i cat i on.  

By t he Cour t . —The deci s i on of  t he cour t  of  appeal s and t he 

or der  of  t he c i r cui t  cour t  i s  r ever sed,  and t he cause i s 

r emanded t o t he c i r cui t  cour t  wi t h i nst r uct i ons.  
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¶86 ANN WALSH BRADLEY,  J.    ( di ssent i ng i n par t ) .  " Equi t y 

has a wel l - known maxi m t hat  equi t abl e r el i ef  wi l l  be deni ed t o a 

compl ai nant  who has sl ept  on hi s  r i ght s. "   Vi sser  v.  Koender s,  6 

Wi s.  2d 535,  538,  95 N. W. 2d 363 ( 1959) ;  see al so St at e ex r el .  

Col eman v.  McCaught r y,  2006 WI  49,  25,  290 Wi s.  2d 352,  714 

N. W. 2d 900 ( " equi t abl e r emedi es ar e not  avai l abl e t o one whose 

own i nact i on r esul t s i n t he har m" ) .      

¶87 I n consi der i ng t he equi t i es,  t he c i r cui t  cour t  made a 

f i ndi ng of  f act  t hat  Wer ner ' s at t or ney had const r uct i ve not i ce 

wi t hi n seven mont hs of  t he ent r y of  t he or der s.   I t  expl ai ned 

t hat  i f  Wer ner  had br ought  a mot i on t o vacat e at  t hat  t i me,  t he 

mot i on woul d have been successf ul .   Addi t i onal l y,  t he c i r cui t  

cour t  f ound t hat  Wer ner ' s at t or ney had act ual  not i ce wi t hi n 11 

mont hs of  t he or der s '  ent r y.   Al t hough t he ci r cui t  cour t  di d not  

say whet her  i t  woul d have gr ant ed Wer ner ' s mot i on f or  r el i ef  had 

i t  been made at  t hat  t i me,  i t  f ound t hat  Wer ner ' s at t or ney had 

no excuse f or  f ai l i ng t o br i ng a mot i on once he had act ual  

not i ce of  t he mi st ake.    

¶88 Gi ven t he f act  t hat  Wer ner  squander ed t wo ear l i er  

oppor t uni t i es t o " br i ng t hi s mi st ake t o t he cour t ' s  at t ent i on, "  

t he c i r cui t  cour t  concl uded t hat  Wer ner ' s mot i on was not  br ought  

wi t hi n a r easonabl e t i me.   I t  t her ef or e exer ci sed i t s di scr et i on 

t o deny equi t abl e r el i ef .   

¶89 The maj or i t y r esponds by subst i t ut i ng i t s di scr et i on 

f or  t hat  of  t he c i r cui t  cour t .   I n doi ng so,  i t  i gnor es t he 

wel l - known maxi m and di sr egar ds,  wi t hout  expl anat i on,  t he r ul e 

of  l aw t hat  a c i r cui t  cour t ' s  f i ndi ngs wi l l  be uphel d unl ess 
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t hey ar e c l ear l y  er r oneous.   Even t hough Wer ner  never  r equest ed 

r el i ef  under  Wi s.  St at .  § 806. 07( 1) ( h) ,  t he maj or i t y concl udes 

t hat  t he c i r cui t  cour t  er r oneousl y exer ci sed i t s  di scr et i on i n 

f ai l i ng t o gr ant  t hi s unr equest ed r el i ef .  

¶90 I n di r ect i ng t hat  upon r emand t he ci r cui t  cour t  must  

vacat e and r eent er  t he or der s under  Wi s.  St at .  § 806. 07( 1) ( h)  

and Edl and, 1 t he maj or i t y compr omi ses t he goal  of  f i nal i t y of  

j udgment s.   Al t hough Wer ner ' s mot i on sought  r el i ef  f r om j udgment  

due t o mi st ake under  t he st at ut e t hat  al l ows f or  a one- year  

wi ndow of  oppor t uni t y,  t he maj or i t y has bequeat hed an unl i mi t ed 

number  of  year s under  Wi s.  St at .  § 806. 07( 1) ( h) .   At  t he same 

t i me,  t he maj or i t y now has t r ansf or med t he " nar r ow"  equi t abl e 

except i on set  f or t h i n Edl and i nt o an except i on t hat  may pr ovi de 

r el i ef  t o t hose who have sl ept  on t hei r  r i ght s.   As a r esul t ,  

f i nal  j udgment s ar e subj ect  t o at t ack f or  an unl i mi t ed number  of  

year s whi l e at  t he same t i me t he ci r cumst ances under  whi ch an 

at t ack can be made now has been br oadened.     

¶91 I  par t  ways wi t h my col l eagues i n t he maj or i t y because 

I  woul d uphol d bot h t he t i me- honor ed maxi m and t he ci r cui t  

cour t ' s  f i ndi ngs of  f act .   Unl i ke t he maj or i t y,  I  cannot  

concl ude t hat  t he c i r cui t  cour t  er r oneousl y exer ci sed i t s 

di scr et i on by f ai l i ng t o consi der  an ar gument  f or  r el i ef  t hat  

was never  made.   Because t he maj or i t y subst i t ut es i t s di scr et i on 

f or  t hat  of  t he c i r cui t  cour t  and because i t  f ur t her  under mi nes 

t he f i nal i t y of  j udgment s by subj ect i ng t hem t o br oader  at t ack,  

                                                 
1 Edl and v.  Wi sconsi n Phys.  Ser v.  I ns.  Co. ,  210 Wi s.  2d 638,  

563 N. W. 2d 519 ( 1997) .  
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I  r espect f ul l y di ssent  f r om t he par t  of  t he maj or i t y opi ni on 

t hat  addr esses r el i ef  f r om j udgment . 2  

I  

¶92 The maj or i t y acknowl edges t hat  Wer ner  had const r uct i ve 

knowl edge t hat  t he or der s had been ent er ed wi t hi n seven mont hs 

of  ent r y and act ual  knowl edge wi t hi n 11 mont hs of  ent r y.   See 

maj or i t y op. ,  ¶53.   I t  acknowl edges t hat  even t hough Wer ner  

act ual l y knew about  t he mi st aken ent r y bef or e t he one- year  t i me 

per i od f or  cor r ect i ng mi st akes under  Wi s.  St at .  § 806. 07( 1) ( a)  

had el apsed,  Wer ner  wai t ed mor e t han 15 mont hs t o seek r edr ess.   

See i d.   Never t hel ess,  t he maj or i t y concl udes t hat  t he c i r cui t  

cour t  er r oneousl y exer ci sed i t s di scr et i on i n denyi ng t he mot i on 

t o vacat e and r eent er  t he or der s.   I d.  at  ¶60.  

¶93 Accor di ng t o t he maj or i t y,  t he c i r cui t  cour t  made a 

mi st ake of  l aw by f ocusi ng on t he one- year  t i me per i od under  

sub.  ( 1) ( a)  and concl udi ng t hat  i t  had no aut hor i t y t o vacat e 

and r eent er  t he or der s.   I d. ,  ¶¶68- 69,  77.   Al t hough Wer ner  di d 

not  make a mot i on under  sub.  ( 1) ( h) ,  t he maj or i t y admoni shes t he 

ci r cui t  cour t  f or  f ai l i ng t o consi der  " whet her  ext r aor di nar y 

                                                 
2 Thi s case i nvol ves t wo or der s,  bot h ent er ed Apr i l  2,  2008.  

Thi s opi ni on addr esses t he maj or i t y ' s concl usi on t hat  t he or der s 
shoul d be vacat ed and r emanded under  Wi s.  St at .  § 806. 07( 1) ( h)  
and Edl and.   I  agr ee wi t h t he maj or i t y t hat  t he or der  pr ovi di ng 
t hat  Hendr ee was not  el i gi bl e f or  i ndemni f i cat i on was not  a 
f i nal  or der ,  and t hat  t he cour t  of  appeal s has j ur i sdi ct i on t o 
r evi ew t hat  or der  on t he mer i t s.   See maj or i t y op. ,  ¶¶62- 65.  



Nos.  2008AP2045 & 2009AP2322. awb 

 

 
 

4 

ci r cumst ances br ought  Wer ner ' s mot i on t o vacat e and r eent er  t he 

or der s wi t hi n Wi s.  St at .  § 806. 07( 1) ( h) . "   I d. ,  ¶77. 3   

¶94 Havi ng det er mi ned t hat  t he c i r cui t  cour t  shoul d have 

consi der ed whet her  r el i ef  was appr opr i at e under  sub.  ( 1) ( h) ,  t he 

maj or i t y abandons our  usual  pr act i ce of  r emandi ng t o t he c i r cui t  

cour t  f or  i t s  exer ci se of  di scr et i on.   I nst ead,  t he maj or i t y 

exer ci ses i t s own di scr et i on.   I t  concl udes t hat  ext r aor di nar y 

c i r cumst ances ar e pr esent ,  and i t  i nst r uct s t he c i r cui t  cour t  t o 

vacat e and r eent er  t he or der s.   I d. ,  ¶73,  80- 82.  

I I  

¶95 To det er mi ne whet her  t he c i r cui t  cour t  pr oper l y 

exer ci sed i t s di scr et i on,  I  t ur n t o a r evi ew of  t he hear i ng 

t r anscr i pt .   Cont r ar y t o t he maj or i t y ' s asser t i on,  a r evi ew 

demonst r at es t hat  t he c i r cui t  cour t  di d not  concl ude t hat  i t  

l acked aut hor i t y t o vacat e and r e- ent er  t he or der s gi ven 

Wer ner ' s f ai l ur e t o br i ng t he mot i on wi t hi n one year  af t er  t he 

or der  was f i l ed.   Rat her ,  t he c i r cui t  cour t  consi der ed t he 

                                                 
3 Wi sconsi n St at .  806. 07( 1) ( a)  pr ovi des t hat  " upon such 

t er ms as ar e j ust , "  t he c i r cui t  cour t  may r el i eve a par t y f r om 
an or der  f or  r eason of  " mi st ake,  i nadver t ence,  sur pr i se,  or  
excusabl e negl ect . "   A mot i on under  sub.  ( 1) ( a)  must  be made 
" not  mor e t han one year  af t er "  t he or der  was ent er ed.   Wi s.  
St at .  § 806. 07( 2) .    

Addi t i onal l y and agai n " upon such t er ms as ar e j ust , "  
Wi s.  St at .  § 806. 07( 1) ( h)  per mi t s a c i r cui t  cour t  t o r el i eve a 
par t y f r om an or der  f or  " any ot her  r easons j ust i f y i ng r el i ef " ——
i ncl udi ng a mi st ake——i f  " ext r aor di nar y c i r cumst ances"  ar e 
pr esent .   Wi s.  St at .  § 806. 07( 1) ( h) ;  St at e ex r el .  M. L. B.  v.  
D. G. H. ,  122 Wi s.  2d 536,  550,  363 N. W. 2d 419 ( 1985) .   A mot i on 
under  sub.  ( 1) ( h)  must  be made " wi t hi n a r easonabl e t i me, "  but  
i t  i s  not  const r ai ned by t he r i gi d one- year  t i me l i mi t  speci f i ed 
f or  sub.  ( 1) ( a) .  
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appl i cabl e f act s,  appl i ed t he appl i cabl e l aw,  and r eached a 

deci s i on t hat  a r easonabl e cour t  coul d r each.   Kocken v.  

Wi sconsi n Counci l  40,  AFSCME,  AFL- CI O,  2007 WI  72,  ¶25,  301 

Wi s.  2d 266,  732 N. W. 2d 828.   

¶96 As an i ni t i al  mat t er ,  i t  i s  di f f i cul t  t o make t he case 

t hat  t he c i r cui t  cour t  er r oneousl y exer ci sed i t s di scr et i on 

under  Wi s.  St at .  § 806. 07( 1) ( h)  gi ven t hat  Wer ner  di d not  br i ng 

a mot i on under  sub.  ( 1) ( h) .   Rat her ,  Wer ner ' s mot i on was based 

on sub.  ( 1) ( a) ,  and t he ci r cui t  cour t  cor r ect l y det er mi ned t hat  

mot i ons under  t hat  subsect i on must  be f i l ed wi t hi n one year  of  

t he ent r y of  t he or der s.   I n ef f ect ,  t he maj or i t y pr et ends t hat  

Wer ner  br ought  a mot i on under  sub.  ( 1) ( h) ,  and t hen i t  

admoni shes t he ci r cui t  cour t  f or  not  consi der i ng whet her  t he 

t est  under  t he i magi nar y mot i on f or  r el i ef  under  sub.  ( 1) ( h)  was 

met .    

¶97 Even t hough Wer ner  di d not  f i l e a mot i on under  sub.  

( 1) ( h) ,  a r evi ew of  t he hear i ng t r anscr i pt  r eveal s t hat  t he 

c i r cui t  cour t  i mpl i c i t l y  det er mi ned t hat  t he r equi r ement s of  

sub.  ( 1) ( h)  wer e not  met . 4  The ci r cui t  cour t  appear s t o have 

concl uded t hat  t he mot i on was not  made wi t hi n a r easonabl e t i me.    

¶98 Dur i ng t he mot i on hear i ng,  t he c i r cui t  cour t  

acknowl edged t hat  a mi st ake was made.   However ,  i t  det er mi ned,  

" [ t ] her e i s mor e t han a l i t t l e bl ame t o go ar ound her e. "  

¶99 The ci r cui t  cour t  i ndi cat ed t hat  Wer ner ' s at t or ney 

shoul d have——but  f ai l ed t o——make t he mot i on t o vacat e t he or der s 

                                                 
4 The r el evant  por t i on of  t he t r anscr i pt  i s  at t ached t o t hi s 

opi ni on as an exhi bi t .   
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once i t  had not i ce t hat  t he or der s had been ent er ed.   I t  f ound 

t hat  Wer ner ' s at t or ney squander ed at  l east  t wo oppor t uni t i es t o 

ask t he cour t  t o cor r ect  t he mi st ake:  " Ther e wer e,  i n my 

est i mat i on,  at  l east  t wo oppor t uni t i es f or  pl ai nt i f f ' s  counsel  

t o br i ng t hi s mi st ake t o t he cour t ' s  at t ent i on and t o r ect i f y 

easi l y wi t hi n t he 1 year  t i me per i od and t o have t he Cour t  of  

Appeal s deci de whet her  t hat  er r or  was appr opr i at el y cor r ect ed 

under  Edl and .  .  .  .  But  t hat  di dn' t  happen. "  

¶100 The cour t  made a f i ndi ng of  f act  t hat  Wer ner ' s 

at t or ney shoul d have known about  t he mi st ake wi t hi n seven mont hs 

of  ent r y,  at  t he t i me t hat  he r ecei ved t he appeal  i ndex.   The 

cour t  expl ai ned t hat  t he appeal  i ndex,  whi ch showed t hat  t he 

or der s had been f i l ed on Apr i l  2,  2008,  was sent  t o Wer ner ' s 

at t or ney on Oct ober  27,  2008. 5  Had he exer c i sed r easonabl e 

di l i gence i n uncover i ng t he mi st ake i n Oct ober  and made a mot i on 

" at  t hat  t i me, "  t he c i r cui t  cour t  i mpl i ed,  i t  woul d have gr ant ed 

t he mot i on:  " [ I ] f  t he cour t  had been conf r ont ed wi t h a mot i on at  

t hat  t i me,  I  hazar d a guess i t  woul d have been successf ul  t o 

cor r ect  t hat  er r or . "   ( Emphasi s added. )    

                                                 
5 Wer ner ' s at t or ney acknowl edged t hat  he r ecei ved t he i ndex,  

but  he pr ot est ed t hat  he di d not  di scover  t he er r or  because 
" [ t ] he j ur i sdi ct i on i ssue was not  a concer n f or  me at  t hat  
t i me" :   

I  f i l ed my not i ce of  appeal  f i r st  and I  or der ed a 
t r anscr i pt  of  what  had t aken pl ace.   Then I  l ooked at  
t he document s but  I  di dn' t  put  t oget her  t hey wer e 
ent er ed on t he Apr i l .   I  was f ocusi ng mor e on t he 
j udgment  t hat  was t aki ng pl ace on Jul y 11 of  ' 08.   
What  I  am sayi ng i s I  am r egul ar  on ever yt hi ng.   The 
j ur i sdi ct i on i ssue was not  a concer n f or  me at  t hat  
t i me,  your  Honor .     
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¶101 The ci r cui t  cour t  cal l ed Wer ner ' s at t or ney' s f ai l ur e 

t o uncover  t he er r or  i n Oct ober  of  2008 " di st r essi ng"  and 

expl ai ned t hat  t hi s f act  di st i ngui shed t hi s case f r om Edl and:   

" I n Edl and t her e was never  any not i ce gi ven,  appar ent l y,  of  t he 

ent r y of  t hat  j udgment  t hat  was i nt ended.   Ther e i s not i ce gi ven 

her e. "    

¶102 Fur t her ,  t he c i r cui t  cour t  made a f i ndi ng of  f act  t hat  

Wer ner ' s at t or ney had act ual  knowl edge of  t he mi st aken ent r y i n 

Febr uar y of  2009,  wi t hi n 11 mont hs of  t he ent r y  of  t he or der s.   

Agai n,  Wer ner ' s at t or ney f ai l ed t o br i ng a mot i on t o cor r ect  t he 

mi st ake.   Thi s second squander ed oppor t uni t y occur r ed when 

Wer ner ' s at t or ney r ecei ved opposi ng counsel ' s cour t  of  appeal s 

br i ef .   I t  not ed t hat  t he or der s wer e " ent er ed on Apr i l  2,  2008"  

and ar gued t hat  t he cour t  of  appeal s " does not  have j ur i sdi ct i on 

over  an appeal "  f r om t he or der s.   Wer ner ' s at t or ney acknowl edged 

t hat  he r ead t he br i ef  and l ear ned about  t he er r or  at  t hat  t i me,  

but  despi t e hi s  act ual  knowl edge,  he decl i ned t o move t he 

ci r cui t  cour t  t o vacat e t he or der s.  

¶103 The ci r cui t  cour t  di d not  say whet her  i t  woul d have 

gr ant ed a mot i on f or  r el i ef  had Wer ner  br ought  t he mot i on t o t he 

cour t ' s  at t ent i on i n Febr uar y of  2009.   However ,  i t  di d f i nd 

t hat  t her e was no excuse f or  Wer ner ' s f ai l ur e t o br i ng a mot i on 

once Wer ner ' s at t or ney had act ual  not i ce of  t he mi st ake:   

Now we have t he second event  [ when t he St at e f i l ed i t s 
appel l at e br i ef  i n Febr uar y of  2009] .   Was t her e a 
mot i on br ought  i n t hi s cour t  at  t hat  t i me?  No.   I  
f r ankl y do not  under st and t he expl anat i on or  l ack of  
expl anat i on her e.   I t  depr i ved t hi s cour t  of  maki ng a 
r ecor d at  t hat  t i me,  whet her  I  gr ant ed t he mot i on t hen 
or  deni ed i t [ . ] "    



Nos.  2008AP2045 & 2009AP2322. awb 

 

 
 

8 

( Emphasi s added. )  

¶104 I n i t s or al  r ul i ng denyi ng Wer ner ' s mot i on,  t he cour t  

i n essence concl uded t hat  t he mot i on was not  made wi t hi n a 

r easonabl e t i me and t hat ,  gi ven Wer ner ' s del ay i n br i ngi ng t he 

mot i on,  ext r aor di nar y c i r cumst ances wer e not  pr esent :  " The 

r eal i t y i s t hat  [ t he mi st ake]  i s a mi st ake t hat  coul d have been 

cor r ect ed wi t hi n t he conf i nes of  t he st at ut e t hat  r ecogni zes 

t hat  er r or s ar e made on a dai l y basi s by wel l - i nt endi ng 

i ndi v i dual s,  whet her  t hey be t he j udge,  t he c l er ks,  .  .  .  or  by 

t he at t or neys i nvol ved i n t he case. "      

¶105 A ci r cui t  cour t ' s  f i ndi ngs of  f act  wi l l  be uphel d 

unl ess c l ear l y er r oneous.   St at e v.  Car t er ,  2010 WI  40,  ¶19,  324 

Wi s.  2d 640,  782 N. W. 2d 695.   Ther e i s no ar gument  advanced t hat  

t he cour t ' s  f i ndi ngs of  f act  ar e c l ear l y er r oneous.   Thus,  t her e 

i s no i ndi cat i on t hat  t he c i r cui t  cour t ' s  exer ci se of  di scr et i on 

was based on a mi st ake of  f act .    

¶106 Fur t her ,  t her e i s no i ndi cat i on t hat  t he c i r cui t  cour t  

made an er r or  of  l aw.   Rat her ,  i t  i s  t he maj or i t y her e t hat  er r s 

by conf l at i ng t he c i r cui t  cour t ' s  comment s r egar di ng t he Oct ober  

2008 const r uct i ve not i ce wi t h t he c i r cui t  cour t ' s  comment s 

r egar di ng t he Febr uar y 2009 act ual  not i ce.     

¶107 I n i t s comment s r egar di ng Febr uar y of  2009,  t he 

c i r cui t  cour t  i mpl i c i t l y  concl uded t hat  because Wer ner  " s l ept  on 

her  r i ght s" 6 f or  a per i od of  mont hs,  she was not  ent i t l ed t o 

r el i ef  under  Wi s.  St at .  § 806. 07 and t hat  t he compel l i ng 

                                                 
6 Vi sser  v.  Koender s,  6 Wi s.  2d 535,  539,  95 N. W. 2d 363 

( 1959) .  
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equi t abl e consi der at i ons pr esent  i n Edl and ar e not  pr esent  her e.   

Appl y i ng t he f act s and t he l aw,  t he c i r cui t  cour t  r eached a 

deci s i on t hat  a r easonabl e cour t  coul d r each.   See Kocken,  301 

Wi s.  2d 266,  ¶25.    

I I I  

¶108 By subst i t ut i ng i t s j udgment  f or  t hat  of  t he c i r cui t  

cour t ,  t he maj or i t y compr omi ses t he goal  of  f i nal i t y of  

j udgment s.   Fi nal  j udgment s now ar e subj ect  not  onl y t o at t ack 

f or  an unl i mi t ed number  of  year s,  but  al so t he c i r cumst ances 

under  whi ch an at t ack can be made have been br oadened.   

Appar ent l y l i t i gant s can now sl eep on t hei r  r i ght s and st i l l  

obt ai n equi t abl e r el i ef .     

¶109 A r evi ew of  t hi s cour t ' s  deci s i on i n Edl and v.  

Wi sconsi n Phys.  Ser v.  I ns.  Co. ,  210 Wi s.  2d 638,  563 N. W. 2d 519 

( 1997) ,  pr ovi des a t ouchst one f or  my anal ysi s.   I n Edl and,  we 

wer e asked t o det er mi ne whet her  a c i r cui t  cour t  was ever  

per mi t t ed t o vacat e and r eent er  a j udgment  t o ef f ect i vel y ext end 

t he t i me f or  appeal .   We r ecogni zed t hat  Wi s.  St at .  § 806. 07 

" at t empt s t o achi eve a bal ance bet ween f ai r ness i n t he 

r esol ut i on of  di sput es and t he pol i cy f avor i ng t he f i nal i t y of  

j udgment s. "   I d.  at  644.   

¶110 The equi t abl e c i r cumst ances pr esent ed i n Edl and wer e 

compel l i ng.   When t he ci r cui t  cour t  ent er ed j udgment ,  i t  had 

expr essed i n wr i t i ng i t s i nt ent i on t o not i f y t he par t i es by 

car bon copy,  but  i t  mi st akenl y negl ect ed t o do so.   Accor di ngl y,  

" none of  t he par t i es had not i ce of  t he or der  unt i l  af t er  t he 

appeal  per i od expi r ed"  and " t he pl ai nt i f f s '  f ai l ur e t o f i l e a 
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t i mel y not i ce of  appeal  was t he r esul t  of  t he cour t ' s  er r or  

al one. "   I d.  at  647.    

¶111 Once t he cour t ' s  f ai l ur e t o not i f y t he par t i es was 

di scover ed,  t he appel l ant s moved qui ckl y t o br i ng t he 

c i r cumst ance t o t he cour t ' s  at t ent i on by f i l i ng a mot i on under  

Wi s.  St at .  § 806. 07( 1) ( a) .   I d.  at  642.   The mot i on was f i l ed 

l ess t han si x mont hs af t er  j udgment  was ent er ed and l ess t han 

t wo mont hs af t er  t he par t i es di scover ed t he cour t ' s  mi st ake. 7  

Exer ci s i ng i t s di scr et i on under  sub.  ( 1) ( a) ,  t he c i r cui t  cour t  

vacat ed and r ei nst at ed t he j udgment ,  whi ch per mi t t ed t he 

appel l ant s mor e t i me t o appeal .  

¶112 I n our  di scussi on of  whet her  t he cour t  er r oneousl y 

exer ci sed i t s di scr et i on by vacat i ng t he j udgment ,  we r ei t er at ed 

t he gener al  r ul e:  " Consi der at i ons of  f i nal i t y mi l i t at e st r ongl y  

agai nst  r esusci t at i ng a case af t er  t he t i me f or  appeal  has 

expi r ed, "  and t he " unador ned desi r e t o al l ow an appeal "  wi l l  not  

j ust i f y a cour t  vacat i ng and r ei nst at i ng a f i nal  j udgment .   

Edl and,  210 Wi s.  2d at  647.    

¶113 Never t hel ess,  we concl uded t hat  a bl anket  r ul e woul d 

under mi ne t he ai m of  Wi s.  St at .  § 806. 07 t o pr ovi de " a bal ance 

bet ween f ai r ness i n t he r esol ut i on of  di sput es and t he pol i cy 

                                                 
7 Accor di ng t o t he br i ef s f i l ed i n t hat  case,  j udgment  was 

ent er ed on Oct ober  9,  1995,  but  i t  was not  mai l ed t o t he 
par t i es.   I t  was not  unt i l  Januar y 24,  1996,  t hat  ei t her  par t y  
l ear ned t hat  j udgment  had been ent er ed.   Memor andum of  
Appel l ant s at  1- 2,  Edl and v.  Wi sconsi n Phys.  Ser v.  I ns.  Co. ,  210 
Wi s.  2d 638 ( 1997)  ( on f i l e at  t he Wi sconsi n Law Li br ar y) .   The 
appel l ant s moved t he ci r cui t  cour t  t o vacat e and r eent er  t he 
or der  shor t l y t her eaf t er  on Mar ch 19.   Edl and v.  Wi sconsi n Phys.  
Ser v.  I ns.  Co. ,  No.  96- 1883,  unpubl i shed sl i p.  op.  at  2 ( Wi s.  
Ct .  App. ,  Jul y 31,  1996) .    



Nos.  2008AP2045 & 2009AP2322. awb 

 

 
 

11 

f avor i ng t he f i nal i t y of  j udgment s. "   I d.  at  644.   We concl uded 

t hat  under  cer t ai n c i r cumst ances,  a c i r cui t  cour t  may det er mi ne 

t hat  t he " compel l i ng equi t abl e consi der at i on[ s]  .  .  .  out wei gh[ ]  

t he goal  of  f i nal i t y and pr ovi de[ ]  a basi s f or  ef f ect i vel y 

ext endi ng t he t i me t o appeal . "   I d.  at  648.    

¶114 I n Edl and,  we caut i oned t hat  our  hol di ng was " nar r ow, "  

and we ci t ed wi t h appr oval  t he cour t  of  appeal s '  deci s i on i n Eau 

Cl ai r e Count y v.  Empl oyer s I nsur ance of  Wausau.   I d.  at  648,  

645- 47.   I n Eau Cl ai r e Count y,  t he cour t  of  appeal s expl ai ned 

t hat  an at t or ney ' s " i nact i on and assumpt i ons"  di d not  " j ust i f y  

t he cour t  st eppi ng i n t o mi t i gat e t he s i t uat i on. "   Eau Cl ai r e 

Cnt y.  v.  Empl ' r s I ns.  of  Wausau,  146 Wi s.  2d 101,  111,  430 

N. W. 2d 579 ( Ct .  App.  1988) .   " [ I ] nsuf f i c i ent  cause i s of f er ed i n 

t he pr esent  case t o j ust i f y an except i on t o t he st r ong pol i cy 

behi nd t he f i nal i t y of  j udgment s. "   I d.     

¶115 I n Edl and,  r el i ef  was gr ant ed under  Wi s.  St at .  

§ 806. 07( 1) ( a) ,  whi ch cont ai ns a one- year  t i me l i mi t .   By 

mandat i ng r el i ef  under  sub.  ( 1) ( h)  ( even t hough Wer ner  di d not  

r equest  r el i ef  under  sub.  ( 1) ( h) ) ,  t he maj or i t y i ndef i ni t el y 

ext ends t he t i mef r ame f or  br i ngi ng a mot i on wi t h t he pur pose of  

" ef f ect i vel y ext endi ng t he t i me t o appeal . "   See Edl and,  210 

Wi s.  2d at  648.     

¶116 We have r ecogni zed t hat  a br oad appl i cat i on of  sub.  

( 1) ( h)  coul d under mi ne t he goal  of  f i nal i t y because t hat  st at ut e 

i s unmoor ed f r om any speci f i c  t i me l i mi t  ot her  t han what  i s 

" r easonabl e. "   Accor di ngl y,  we have st at ed t hat  r el i ef  under  
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sub.  ( 1) ( h)  shoul d be gr ant ed " spar i ngl y. "   St at e ex r el .  M. L. B.  

v.  D. G. H. ,  122 Wi s.  2d at  550.         

¶117 At  t he same t i me t hat  t he maj or i t y bequeat hs an 

unl i mi t ed number  of  year s f or  ext endi ng t he t i me f or  appeal ,  i t  

now al so expands t he ci r cumst ances under  whi ch r el i ef  i s  

avai l abl e.   By r ever si ng t he ci r cui t  cour t ' s  exer ci se of  

di scr et i on when t he par t y squander ed i t s oppor t uni t y t o f i l e a 

mot i on wi t hi n a r easonabl e t i me,  t he maj or i t y l ower s t he bur den 

on l i t i gant s t o saf eguar d t hei r  appel l at e r i ght s.      

¶118 Edl and r ecogni zed t hat  under  nar r ow ci r cumst ances,  

" compel l i ng equi t abl e consi der at i on[ s]  .  .  .  out wei gh[ ]  t he goal  

of  f i nal i t y. "   210 Wi s.  2d at  648.   But  her e,  t he maj or i t y f ai l s  

t o f ul l y  consi der  t he equi t i es——i t  f ai l s  t o f act or  Wer ner ' s 

i nexcusabl e del ay i nt o i t s eval uat i on of  al l  t he " equi t abl e 

consi der at i ons. "   I t  appear s t hat  t he maj or i t y t aci t l y  

under st ands t hat  i t s anal ysi s of  Edl and i s t enuous and does not  

suppor t  i t s  posi t i on.   At  t he same t i me t hat  i t  r el i es on 

Edl and,  t he maj or i t y at t empt s t o di st i ngui sh i t . 8   

¶119 The maj or i t y ' s anal ysi s upends t he r easoni ng i n Eau 

Cl ai r e Count y,  whi ch expl ai ned t hat  f ai l ur e t o appeal  t i mel y due 

t o an at t or ney' s  " i nact i on and assumpt i ons"  woul d not  " j ust i f y  

t he cour t  st eppi ng i n t o mi t i gat e t he s i t uat i on. "   I t  i gnor es 

t he t i me- honor ed maxi m t hat  " equi t abl e r el i ef  wi l l  be deni ed t o 

a compl ai nant  who has sl ept  on hi s r i ght s. "   Vi sser ,  6 

Wi s.  2d at  538.   I nst ead,  i t  now br oadens t he scope of  at t ack.   

                                                 
8 See maj or i t y op. ,  ¶¶75,  80 n. 21.  
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Even t hose who have sl ept  on t hei r  r i ght s ( as t he c i r cui t  cour t  

f ound her e)  ar e ent i t l ed t o equi t abl e r el i ef .      

¶120 The maj or i t y compounds i t s expansi on of  at t ack on t he 

f i nal i t y of  j udgment  by f ai l i ng t o f ol l ow t he usual  pr act i ce of  

appel l at e cour t s.   Accor di ng t o t he maj or i t y,  t he c i r cui t  cour t  

er r oneousl y concl uded t hat  i t  had no aut hor i t y  t o vacat e t he 

or der s once one year  had passed.   Maj or i t y op. ,  ¶¶68- 69,  77.   

Even i f  t he c i r cui t  cour t  had er r oneousl y concl uded t hat  i t  had 

no aut hor i t y t o vacat e t he or der s,  however ,  such a r esul t  woul d 

not  j ust i f y t he maj or i t y i mposi ng i t s own exer ci se of  

di scr et i on.    

¶121 When a c i r cui t  cour t  f ai l s  t o exer ci se i t s 

di scr et i onar y power  on t he er r oneous gr ound t hat  t he aut hor i t y  

does not  exi st ,  i t  i s  t he " usual  pr act i ce"  f or  an appel l at e 

cour t  t o r ever se and r emand so t hat  t he c i r cui t  cour t  i s  

per mi t t ed t o exer ci se t he di scr et i on i t  pr evi ousl y f ai l ed t o 

exer ci se.   Far mer s & Mer chs.  Bank v.  Reedsbur g Bank,  12 

Wi s.  2d 212,  228,  107 N. W. 2d 169 ( 1961)  ( " I n such a s i t uat i on 

t he usual  pr act i ce i s f or  t he appel l at e cour t  t o r ever se and 

r emand i n or der  t hat  t he t r i al  cour t  may exer ci se t he di scr et i on 

i t  pr evi ousl y r ef used t o exer c i se. " ) ;  see al so Paschong v.  

Hol l enbeck,  13 Wi s.  2d 415,  425,  108 N. W. 2d 668 ( 1961) .    

¶122 I n sum,  I  concl ude t hat  t he c i r cui t  cour t  di d not  

er r oneousl y exer ci se i t s di scr et i on by f ai l i ng t o consi der  an 

ar gument  f or  r el i ef  t hat  was never  advanced.   Because t he 

maj or i t y subst i t ut es i t s di scr et i on f or  t hat  of  t he c i r cui t  

cour t  and because i t  f ur t her  under mi nes t he f i nal i t y of  
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j udgment s by subj ect i ng t hem t o br oader  at t ack,  I  r espect f ul l y  

di ssent  i n par t .  

¶123 I  am aut hor i zed t o st at e t hat  Chi ef  Just i ce SHI RLEY S.  

ABRAHAMSON,  C. J.  j oi ns t hi s opi ni on.   
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