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STATE OF W SCONSI N ) I N SUPREME COURT

In the Matter of Disciplinary Proceedi ngs
Against WlliamJ. G ogan, Attorney at Law

FI LED

O fice of Lawer Regul ation,

Conpl ai nant - Respondent , FEB 4, 2011

A. John Voel ker

V. Acting O erk of Suprene
Court
WlliamJ. G ogan,
Respondent - Appel | ant .
ATTORNEY disciplinary proceeding. Attorney's |license

suspended.

11 PER CURI AM W review the referee's recomrendation
that Attorney WIlliam J. Gogan's license to practice law in
W sconsin be suspended for 60 days for professional m sconduct.
The referee also recommends conditions for reinstatenent. The
Ofice of Lawer Regulation (OLR) filed a conplaint alleging
five counts of msconduct for failing to conply wth trust
account regulations and a sixth count for failing to provide
information regarding trust account records and nanagenent.

Ri chard P. Mbzinski was appointed referee. The referee accepted
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Attorney Gogan's stipulation that the allegations of the
conpl ai nt were established by clear, sati sfactory, and
convi nci ng evi dence.

12 No appeal has been filed. We approve and adopt the
stipulated facts and conclusions of |aw W agree the
seriousness of Attorney Gogan's msconduct warrants a 60-day
suspension of his license to practice |law, and we approve the
recommended reinstatenent conditions. W inpose costs of
$6, 425. 53.

13 Attorney Gogan was admtted to practice law in
Wsconsin in 1978. He has practiced in Appleton. In 2007
Attorney Gogan was reprimanded for failing to file tinely
income and wthholding tax returns, and failing to provide
information in a tinmely fashion during an OLR investigation.
See Public Reprimand of WIlliamJ. G ogan, 2007-06.

14 In the instant proceeding, the referee found facts as
fol |l ows. Attorney Grogan filed a bankruptcy petition in 2005
The creditors included the IRS, which had seized $4,000 in 2005,
and the Wsconsin Departnent of Revenue, which had seized $2, 000
in 2004. The bankruptcy was dism ssed with Attorney G ogan's
consent on March 14, 2006.

15 During the pendency of his bankruptcy, Attorney G ogan
opened a client trust account on Mirch 10, 2006. At t or ney
Gogan made a series of deposits into the trust account,
including unidentified cash deposits. He also disbursed a

nunber of checks for per sonal purposes and rmade cash
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wi thdrawal s. The bank reported 16 overdrafts totaling $9, 016.72
during July 2008.

16 Attorney G ogan admitted he had used his trust account
as a business and personal account. He said he had a business
account, but it had been closed due to overdrafts before he had
opened the trust account. He did not maintain a personal
account .

17 Beginning in May 2007, OLR sent nultiple requests for
trust account information to Attorney G ogan. Attorney G ogan
did not fully respond to the requests until June 12, 2008. The
OLR requested additional information and trust account records
from Attorney Grogan on July 18, 2008, and again on July 25,
2008.

18 On July 28, 2008, the bank informed Attorney G ogan
his trust account would be closed for "NSF" and unusual account
activity. Attorney Gogan advised the OLR that no client
matters were involved with the overdrafts, and within a few days
he woul d provide the records the OLR requested on July 18, 2008.
However, as of Novenber 10, 2008, he had failed to produce the
records or his response. The records were not produced unti
after this court ordered Attorney G ogan to show cause why his
Iicense should not be suspended for willful failure to cooperate
with an OLR investigation.

19 The referee concluded Grogan engaged in six counts of
pr of essi onal m sconduct:

e Count 1. By placing personal and business funds into his
client trust account, thereby depositing and retaining funds

3
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belonging to hinself in his client trust account, Attorney
Grogan viol ated former SCR 20:1.15(b)(3).*

e Count 2. By failing to nmintain a business account,
Attorney Grogan violated SCR 20:1.15(e)(8).?

e Count 3. By making 46 cash withdrawals from the trust
account totaling $5,880.20, and by disbursing two checks
totaling $720 payable to ~cash, Attorney Guogan violated
SCR 20:1.15(e)(4)a.?

e Count 4. By failing to maintain client |edgers, Attorney

Grogan viol ated SCR 20:1.15(f)(1)b.*

! Effective July 1, 2007, substantial changes were nade to
the Wsconsin Suprene Court Rules of Professional Conduct for
Attorneys, SCR Chapter 20. See S. Q. Oder 04-07, 2007 W 4,
293 Ws. 2d xv, 726 NW2d C.R45 (eff. July 1, 2007); and
S. C. O der 06- 04, 2007 W 48, 297 Ws. 2d xv, 730
NW2d C.R -29 (eff. July 1, 2007). The conduct alleged in al
but Count 6 arose prior to July 1, 2007. Unl ess ot herw se
indicated, all references to the Wsconsin Suprene Court Rules
will be to those in effect from July 1, 2004, through June 30,
2007.

Former SCR 20:1.15(b)(3) provided, "No funds belonging to
the lawer or law firm except funds reasonably sufficient to
pay nonthly account service charges, mnmay be deposited or
retained in a trust account."

2 Former SCR 20:1.15(e)(8) stated that "[e]ach |awer who
receives trust funds shall maintain at |east one demand account,
other than the trust account, for funds received and disbursed
other than in the lawer's trust capacity, which shall be
entitled 'Business Account,’ "OFfice Account,’ " Operating
Account,' or words of simlar inport.”

3 For mer SCR 20: 1. 15(e) (4)a. provi ded t hat "[n]o
di sbursenent of cash shall be made from a trust account or from
a deposit to a trust account, and no check shall be nade payabl e
to 'Cash.""

4 Former SCR 20:1.15(f)(1)b. stated as foll ows:

4
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e Count 5. By failing to identify the client or matter
relating to each deposit on his deposit slips, particularly the
72 cash deposits totaling $19,470, Attorney G ogan violated
SCR 20:1.15(f)(1)d.>

e Count 6. By failing to respond to the OLRs multiple
witten requests for trust account records and by failing to

answer questions regarding the managenent of his trust account,

| ndi vi dual client |edgers. A subsidiary |edger
shall be maintained for each client or matter for
which the |awer receives trust funds, and the |awer
shall record each receipt and disbursenment of that
client's funds and the Bbalance following each
transacti on. A lawer shall not disburse funds from

the trust account that would create a negative bal ance
Wi th respect to any individual client or matter.

® Former SCR 20:1.15(f)(1)d. provided, in pertinent part, as
foll ows: "Deposit records. Deposit slips shall identify the
name of the lawer or law firm and the name of the account
The deposit slip shall identify the amount of each deposit item
the client or matter associated wth each deposit item and the
date of the deposit.”
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Attorney Grogan violated former SCR 20:1.15(e)(7)® and current
SCRs 22.03(2) and 22.03(6),’ via SCR 20:8.4(h).?8

® Former SCR 20:1.15(e)(7) stated:

Production of records. Al trust account records
have public aspects related to a lawer's fitness to
practice. Upon request of the office of |awer
regul ation, or upon direction of the suprene court,
the records shall be submitted to the office of |awer

regulation for its inspection, audi t, use, and
evi dence under any conditions to protect the privilege
of clients that the court may provide. The records,

or an audit of the records, shall be produced at any
di sciplinary proceeding involving the |awer, whenever

mat eri al . Failure to produce the records constitutes
unprof essi onal conduct and grounds for disciplinary
action.

" SCRs 22.03(2) and (6) (effective as of July 1, 2007)
provi de as foll ows:

(2) Upon comenci ng an i nvestigation, t he
director shall notify the respondent of the matter
being investigated wunless in the opinion of the
director the investigation of the matter requires
ot herw se. The respondent shall fully and fairly
di sclose all facts and circunstances pertaining to the
al l eged msconduct within 20 days after being served
by ordinary mail a request for a witten response.
The director nmay allow additional tinme to respond.
Following receipt of the response, the director may
conduct further investigation and nmay conpel the
respondent to answer questions, furnish docunents, and
pr esent any information deened relevant to the
i nvesti gati on.

(6) In the course of the investigation, the
respondent's wlful failure to provide relevant
information, to answer questions fully, or to furnish
docunents and the respondent's m srepresentation in a
di scl osure are m sconduct, regardless of the nerits of
the matters asserted in the grievance.
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110 Although Attorney Gogan did not dispute the six
counts of m sconduct, he requested an evidentiary hearing on the
i ssue of sanction. The sanction hearing was held May 26, 2010.

11 At the hearing, Attorney Gogan offered a nunber of
explanations in an attenpt to mtigate the sanction. The
referee found those explanations fell generally into two
categories: (1) the offenses, although commtted, did not rise
to the level of causing actual client harm and (2) the offenses
were related to various personal, business, physical health and
enoti onal probl ens.

112 The referee determned the first category of Attorney
Grogan' s expl anations was not persuasive. The referee concl uded
clients were not harned because the bank had covered nost of the
overdrafts, but this did not mtigate Attorney Gogan's
m sconduct .

13 The referee found the second category of explanations
more difficult to assess. The referee said Attorney G ogan's
testimony was sonewhat conpelling as to his catastrophic life
struggles and he had dealt with a nunber of I|ife challenges
during the tinme of the rule violations. The referee observed
Attorney Gogan's testinony was professional and appropriate,
and he did not contend he should be relieved of the consequences

of his professional m sconduct. The referee noted Attorney

8 SCR 20:8.4(h) (effective as of July 1, 2007) states it is
prof essional m sconduct for a lawer to "fail to cooperate in
the investigation of a grievance filed with the office of |awer
regulation as required by SCR 21.15(4), SCR 22.001(9)(b),
SCR 22.03(2), SCR 22.03(6), or SCR 22.04(1); "
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Grogan's personal circunstances may have called for a creative
response for the inposition of discipline; Attorney G ogan,
however, failed to file a post-hearing brief, although invited
and required to do so. The referee found Attorney G ogan's
failure to acknowl edge conmunications after the hearing
denonstrates he is not yet willing to do what is necessary to
meet his professional responsibilities. The referee stated that
al t hough he was synpathetic to Attorney Gogan's daunting life
ci rcunst ances, the record did not support a |esser sanction than
called for by the facts of the m sconduct.
114 The referee found that Attorney G ogan:

e did not supervise his staff, failed to provide
oversight, and did not nonitor trust, tax, and other
financial records and filings;

e did not provide a mninmm degree of oversight
regarding financial matters, including billing, t rust
account recordkeeping, and tax paynent responsibility;

e comm ngled his personal funds/financial matters into
his trust account, including, anong other matters, grocery,
office rent, personal pre-paid cash card purchases, and
child education paynents;

* had difficulty with accounts receivabl e;

« did not mai nt ai n conpet ent pr of essi onal
bookkeepi ng/ account ant advi ce;

» placed inappropriate blame upon his clients,

secretari al staff, bookkeeper and ot hers for hi s
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nonconpl i ance with the Suprene Court Rules, especially the
trust account rul es;

 advised at the My 26, 2010, sanction hearing that
he continued providing legal representation to clients from
April 2007 until the date of the hearing, even though his
trust account was closed in August 2008;

» denponstrated at the sanction hearing that he does
not have the appropriate frame of reference or Dbasic
understanding of conpliance responsibilities related to
mai ntaining a trust account with all necessary | edgers,
regi sters, and books;

e testified on My 26, 2010, that wthout a trust
account he continues to have ten to twelve open client
matters;

e did not mintain client trust account |edgers,
registers, or nonthly reconciliations prior to and during
the instant disciplinary proceedi ngs;

« failed to offer any exhibits or present any
W t nesses at the May 26, 2010, hearing as evidentiary proof
of mtigation of the admtted disciplinary rule violations;

e admtted that not all of his msconduct was rel ated
to nedical issues;

« acknow edged that he had approxinmately 80 conpleted
cases for legal work that had not yet been billed to the
Public Defender's Ofice as of the May 26, 2010, hearing;

e did not have at the tinme of the My 26, 2010,
hearing a separate business account and did not nmaintain

9
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such an account at tinmes when the msconduct clainmed in

this case occurred.

115 The referee concluded a 60-day |icense suspension was
consistent with ABA Standards for |nposing Lawer Sanctions 3.0
(amended February 1992) and Wsconsin case |aw.?® The referee
determined no restitution was indicated and deferred the issue
of costs to the court.

116 Additionally, the referee recommended the follow ng
conditions on the reinstatenent of Attorney Grogan's |icense:

1. Attorney Gogan nust attend an OCLR trust account
managenent sem nar within one year and successfully conplete an
exam foll owi ng that sem nar

2. Attorney Gogan mnust establish a new trust or
fiduciary account prior to accepting client or third party funds
in connection with client representation or in a fiduciary
capacity; and

3. Upon establishing the new trust or fiduciary account,
Attorney Gogan nust provide the OLR with the followng: (a) a
fully executed agreenent to report overdrafts on the new trust

or fiduciary account; (b) docunentation establishing that

® ABA Standard 3.0 states that the court shoul d consider (a)
the duty violated; (b) the lawer's nental state; (c) the
potential or actual injury caused by the m sconduct; and (d) the
exi stence of aggravating or mtigating factors.

See In re Disciplinary Proceedi ngs Agai nst Thi bodeau, 2007
W 118, 305 Ws. 2d 21, 738 N W2d 558, and In re D sciplinary
Proceedi ngs Agai nst Springfield-Wodard, 200 Ws. 2d 537, 547
N. W2d 190 (1996).

10
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Attorney Gogan has a business account; and (c) quarterly
reports regarding his trust and/or fiduciary account for a
period of one year after establishing such an account, including
any and all trust, fiduciary, and/or business account records
requested by the OLR

117 Because no appeal is filed, we review the referee's
report pursuant to SCR 22.17(2).'° W approve and adopt the
referee's findings of fact and conclusions of |law as to Attorney
Grogan's professional m sconduct. In inposing discipline, we
i ndependently review the seriousness of the m sconduct as well
as the need to protect the public, the courts, and the |ega
system from repetition of msconduct, to inpress upon the
attorney the seriousness of the msconduct, and to deter other

attorneys from committing simlar msconduct. See In re

Di sciplinary Proceedings Against Wods, 2008 W 79, {22, 311

Ws. 2d 213, 751 N. W 2d 840.

118 We are satisfied the record supports the inposition of
a 60-day license suspension, together wth the recomended
condi ti ons. W approve the OLR s request for costs of

$6, 425. 53. Attorney Grogan has filed no objection to costs and

10 SCR 22.17(2) provides in part:

If no appeal is filed tinely, the supreme court
shall review the referee's report; adopt, reject or
nodify the referee's findings and conclusions or
remand the matter to the referee for additional
findi ngs; and determne and inpose appropriate
di sci pli ne.

11
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the record discloses no extraordinary circunstances to reduce
costs.

19 IT IS ORDERED that the license of WlliamJ. Gogan to
practice law in Wsconsin is suspended for 60 days, effective
March 7, 2011

20 IT IS FURTHER ORDERED that, as a condition of the
reinstatenent of his license to practice law, WIlliam J. G ogan
shall conply with the conditions set forth in this opinion

21 IT IS FURTHER ORDERED that within 60 days of the date
of this order, WIlliam J. Gogan pay to the Ofice of Lawer
Regul ation the costs of the proceeding. If costs are not paid
within the time specified and absent a showing to this court of
his inability to pay the costs within that time, WIIliam J.
Grogan's license to practice law in Wsconsin shall remain
suspended until further order of the court.

122 IT IS FURTHER ORDERED that WIlliam J. Gogan shall
conmply wth SCR 22.26 regarding the duties of a person whose
license to practice law in Wsconsin has been revoked.

123 DAVID T. PROSSER, J., did not participate.

12
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