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No. 2008AP919
(L.C. No. 2007CV1146)

STATE OF W SCONSI N ) I N SUPREME COURT

Janmes Zarder, G ory Zarder and Zachary Zarder
by Robert C. Menard, CGuardian ad Litem

Pl ai ntiffs-Respondents,

v. FI LED

Humana | nsurance Conpany, MVAY 14. 2010

Def endant , David R Schanker

] Clerk of Supreme Court
Acuity, A Miutual Insurance Conpany,

Def endant - Appel | ant - Petiti oner.

REVI EW of a decision of the Court of Appeals. Affirned and

cause renmanded.

11 ANN WALSH BRADLEY, J. Acuity, A Mitual Insurance
Conpany, seeks review of a published court of appeals decision
affirmng the circuit court's denial of Acuity's notion for

decl aratory judgment.?! Acuity sought a declaration that the

! See zarder v. Acuity, A Miut. Ins. Co., 2009 W App 34, 316
Ws. 2d 573, 765 N.W2d 839, affirmng an order of the Crcuit
Court for Waukesha County, Kathryn W Foster, Judge.
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accident here was not a hit-and-run accident under the terns of
the uninsured notorist (UM policy issued to Janes and dory
Zarder. The circuit court and court of appeals determ ned that
Acuity was not entitled to a declaratory judgnent even though
the occupants of the vehicle that allegedly struck thirteen-
year-ol d Zachary Zarder stopped to check on his well being before
departing.

2 Acuity asserts that both the circuit court and the court
of appeals erred. It contends that, under the facts of this
case, the vehicle involved in the accident was not a "hit-and-
run" vehicle because the unidentified driver stopped to check on
Zarder's wellbeing before leaving the scene of the accident.
Further, Acuity argues that this court's discussion of the term

"hit-and-run" in Hayne v. Progressive Northern Insurance Co.?

controls the outcome of this case.

13 We conclude that Acuity's focus on the unidentified
driver's intention when I|eaving the accident scene is not
relevant to our determ nation of whether there is coverage under
the terns of the insurance policy. Further, we conclude that
Hayne does not control the outcone of this case. W, therefore,
apply the standard rules of construction to the Zarders' UM
policy.

14 G ven that the phrase "hit-and-run" in the Zarders' UM
policy is susceptible to nore than one reasonable construction

we determne that it is anbiguous. We therefore construe the

2115 Ws. 2d 68, 73-74, 339 N.W2d 588 (1983).
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phrase "hit-and-run" in favor of coverage. Havi ng concl uded
that there is coverage for this type of accident under the
policy, we need not examne the requirenments of Ws. Stat.
§ 632.32(4) (2007-08).°3 Accordingly, we affirm the court of
appeals, but we nodify the rationale and remand to the circuit
court for further proceedings.

I

15 For the purposes of this interlocutory appeal, the
facts are undi sputed. Thirteen-year-old Zachary Zarder was
riding his bicycle on a New Berlin nmunicipal street on a snowy
evening in Decenber 2005 when his bicycle was struck by an
unidentified notorist. The car stopped approximately 100 feet
from Zarder. Three occupants got out of the car and approached
Zarder, who remmi ned at the accident scene.

16 Sandra and Edward Mller were walking in the
nei ghbor hood when the accident occurred. Sandra Mller said
that she heard a young nale voice say, "A car is conmng."
Sandra saw a car and heard a crash of netal.

M7 Wthin seconds, the MIllers arrived at the accident
scene. They saw Zarder sitting in the snowbank beside his
bi cycl e. They saw three young nen exit a car, approach Zarder,

and ask if he was okay. Sandra overheard Zarder assure the

3 All subsequent references to the Wsconsin Statutes are to
t he 2007-08 version unless ot herw se indicat ed.
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occupants that he was okay.* The occupants then returned to
their car and drove away. Sandra later signed an affidavit
stating: "It did not appear that the subject car was fleeing the
acci dent scene."

18 The MIllers also asked Zarder if he was injured, and
he said that he was not. Later, however, it becane apparent
that he was in fact injured. The Zarders contacted the New
Berlin Police Departnment and reported the accident the sane
eveni ng.

19 Oficer Jeffrey Kuehl investigated the accident. He
| ocated car parts in the roadway of the accident scene and
interviewed w tnesses, but he was unable to identify the vehicle
or its driver. Kuehl later stated in an affidavit: "[T]he
Decenber 9, 2005 accident was not investigated as a hit-and-run
acci dent because the unidentified vehicle stopped at the scene
and inquired as to Zachary Zarder's health and well-being[.]"

110 As a result of the accident, Zarder's leg and arm were
fractured, requiring two surgeries. H's health insurance
policy, issued by Humana, was insufficient to cover his nedica
bills. The Zarders therefore sought coverage wunder their

aut onobi | e i nsurance policy.

“ According to a New Berlin police report, Zarder "advised
that after [the occupants] had checked on his wellbeing, he had
assured them that he was all right and they were released from
the scene. Zachary advises that he did not feel that the
vehicle was driving recklessly or speeding at the tinme of the
accident, however, he did advise that the vehicle appeared to
have taken the corner too short thereby crossing into his |ane
and striking him"
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11 As required by Ws. Stat. 8§ 632.32(4), the Zarders'
policy included uninsured notorist (UM coverage. The policy

provi ded:

W will pay damages for bodily injury which an insured
person is legally entitled to recover from the owner
or operator of an uninsured notor vehicle. Bodi ly
injury nust be sustained by an insured person and nust
be caused by accident and result from the ownership,
mai nt enance or use of the uninsured notor vehicle.

The policy defined "uninsured notor vehicle" in part as "a |and
nmotor vehicle or trailer which is . . . [a&a] hit-and-run vehicle
whose operator or owner is unknown and which strikes [an
i nsured]."

112 After Acuity rejected the Zarders' claim they filed
suit, clainmng UM coverage.® Acuity answered, denying coverage.
It asserted "that wunder the circunstances of this case the
policy in question [does not] provide[] uninsured notorist
i nsurance coverage benefits since the vehicle that allegedly
struck the Plaintiff, Zachary Zarder, did not constitute a 'hit
and run' vehicle under the law.]" It also asserted
contributory negligence as an affirmative defense.

113 Acuity filed a notion for declaratory judgnent in
circuit court, seeking a no coverage declaration in connection
with the Zarders' clains. It did not specifically interpret the
terms of the UM policy. Rather, it argued that the policy "does

not expressly define what qualifies as a 'hit-and-run' vehicle.

> Zarder's nedical insurer, Humana |nsurance Conpany, was
also listed as a defendant because it nmy have subrogation
rights against Acuity.
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Consequently, Wsconsin courts' [statutory] construction of the
phrase 'hit-and-run' in an insurance coverage context is
instructive, given the absence of a definition of the same in
either the policy or [Ws. Stat. 8§ 632.32,] the omibus
statute.”

114 Acuity cited Hayne v. Progressive Northern |nsurance

Co., a decision by this court, which held that the statutory
term "hit-and-run" unanbiguously requires physical striking.
115 Ws. 2d 68, 339 N.W2d 588 (1983). Hayne concluded: "[T]he
pl ain neaning of 'hit-and-run' consists of two elenents: a 'hit'
or striking, and a 'run,' or fleeing from the scene of an
accident."” |Id. at 73-74. Acuity argued that under Hayne, the
uni dentified vehicle was not a 'hit-and-run' vehicle because the
driver stopped to check on Zarder rather than "fleeing from the
scene of [the] accident."”

15 After briefs and oral argunents, the circuit court
denied Acuity's notion for declaratory judgnent. Al t hough the
court did not specifically interpret the terns of the policy, it
determ ned that Zarder was "hit" within the nmeaning of the term

"hit-and-run."®

It concluded: "I amvery satisfied there isn't a
hint of fraud here.” The court explained: "Unlike many of the
cases this court has reviewed, there is no phantom car or
phantom driver. There is no issue of contact." Furt her,
"there's no real claim of fraud because this young man has

very . . . oObjective injuries.”

® The court comented that the MIlers heard the inpact and
that the hit resulted in property damage to the bike.

6
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16 Although the court concluded that the wunidentified
vehicle was not a "hit-and-run" vehicle within the neaning of
Hayne, it determned that there was coverage under Acuity's
policy. The court explained its reasoning in ternms of "public
policy" and the purpose underlying the omibus statute, which
mandates a mninmum level of UM coverage in all liability
pol i ci es.

117 The court of appeals accepted Acuity's interlocutory
appeal . It determned that Hayne's definition of "run" was
di ctum because the Wsconsin supreme court in Hayne "did not
intentionally take up and decide the 'run' part of 'hit-and-
run'"; the definition of run was not "gernmane to the outcone of
Hayne"; and it was an "off-the-cuff statement[], made without

any careful thought or analysis[.]" Zarder v. Acuity, A Mit.

Ins. Co., 2009 W App 34, 912, 316 Ws. 2d 573, 765 N W2d 839.
The court continued: "Wthout Hayne as the anchor, we are back
to square one with regard to defining 'run" in '"hit-and-run.'
W will hereafter analyze the case the way the | aw says we nust
interpret insurance policy |anguage." 1d., 15.

118 The court discussed two reasonable definitions of
"run" in the context of a hit-and-run vehicle: "the operator
flees or drives on wthout stopping," or "the operator stops but
drives on without providing identification or conplying with his
or her other legal duties." 1d., 922. The court adopted the

interpretation favorable to the insured and concluded that a

hit-and-run occurs when a driver |eaves the scene of the
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accident w thout providing identifying information, even though
the driver stopped to see if there was injury. 1d., 123.

119 As an alternative rationale for affirmng the circuit
court, the court of appeals concluded that Ws. St at .
8 632.32(4)(a)2.b. conpels coverage. 1d., 924. It consulted
the legislative history of the statute and found little
gui dance. Id., 129. However, it found the crimnal hit-and-run
statute, Ws. Stat. § 346.67, to be helpful.” 1d., 930. That
statute provides that drivers involved in sone accidents nust,
anong other obligations, provide their name, address, and

vehicle registration nunber before leaving the scene of the

" Ws. Stat. § 346.67, titled "Duty upon striking person or
attended or occupi ed vehicle," provides:

(1) The operator of any vehicle involved in an
accident resulting in injury to or death of any person
or in damage to a vehicle which is driven or attended
by any person shall imediately stop such vehicle at
the scene of the accident or as close thereto as
possible but shall then forthwith return to and in
every event shall remain at the scene of the accident
unti | the operator has fulfilled the followng
requirenents:

(a) The operator shall give his or her nane, address
and the registration nunber of the vehicle he or she
is driving to the person struck or to the operator or
occupant of or person attending any vehicle collided

wi th; and
(b) The operator shall, upon request and if avail abl e,
exhibit his or her operators license . . . ; and

(c) The operator shall render to any person injured in
such acci dent reasonabl e assi stance . .



No. 2008AP919

accident. Ws. Stat. 8§ 346.67. The court "presune[d] that the
| egislature had full know edge of the requirenents in the "hit-
and-run' statute when it r epeat ed t hat phr ase in
§ 632.32(4)(a)2.b." Zarder, 316 Ws. 2d 573, 130.

20 The court of appeals also determned that defining
"run" as |eaving an accident scene w thout providing identifying
information conported with the |egislative purpose of protecting
insureds against situations where there is no tortfeasor
insurance available to pay for their injuries. Id., 935.
Accordingly, it affirmed the circuit court's denial of Acuity's
notion for declaratory judgnent.

[

121 The granting or denying of declaratory judgnent is a

matter within the discretion of the circuit court. Theis .

M dwest Security Ins. Co., 2000 W 15, 98, 232 Ws. 2d 749, 606

N.W2d 162. An appellate court will reverse the decision of the
circuit court if it erroneously exercised its discretion. 1d.
The circuit court has erroneously exercised its discretion if it
bases its decision on an error of l|law or an error of fact.

State v. Ford, 2007 W 138, 928, 306 Ws. 2d 1, 742 N.W2d 61.

22 In this case, we are required to interpret the terns
of an insurance policy to determ ne whether it covers the type
of accident presented here. Interpretation of a policy presents
a question of Jlaw, which we review independently of the
determ nations rendered by the circuit court and the court of

appeal s. Li ebovich v. Mnn. Ins. Co., 2008 W 75, ¢17, 310

Ws. 2d 751, 751 N.W2d 764.
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123 We begin our discussion by setting forth the guiding
principles for interpreting a provision in an insurance policy.
Next, we address two argunents advanced by Acuity. The first
focuses on the intent of the unidentified driver here, and the
second is based on our prior decision in Hayne, 115 Ws. 2d 68.
Finally, we apply the standard principles of construction to the
Zarders' UM policy.

24 Wsconsin Stat. 8§ 632.32 is Wsconsin's omi bus notor
vehi cl e coverage statute. It provides that every notor vehicle
insurance policy issued in Wsconsin nust contain certain

mandat ory provisions.?® Progressive N Ins. Co. v. Romanshek,

2005 W 67, 910, 281 Ws. 2d 300, 697 N wW2d 417. One of these
requirenents is set forth in Ws. Stat. 8§ 632.32(4), which
mandates uninsured notorist (UM coverage. It includes

"unidentified notor vehicle[s] involved in [] hit-and-run

8 Ws. Stat. § 632.32 is entitled "Provisions of notor
vehicle insurance policies." Section 632.32(1) sets forth:
"Except as otherwise provided, this section applies to every
policy of insurance issued or delivered in this state against
the insured's liability for loss or damage resulting from
acci dent caused by any notor vehicle, whether the |oss or damage
is to property or to a person.”

"[Aln insurance policy may expand but not reduce the
coverage required by the uninsured notorist statute.” Fletcher
v. Aetna Cas. & Sur. Co., 165 Ws. 2d 350, 357, 477 N.W2d 90
(Ct. App. 1991). Coverage omtted from an insurance policy wll
neverthel ess be "conpelled and enforced” as a part of the policy
when the inclusion of such coverage is nmandated by statute.
Progressive N Ins. Co. v. Romanshek, 2005 W 67, {13, 281
Ws. 2d 300, 697 N.W2d 417.

10
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accident[s]" within the definition of "uninsured notor vehicle."®
Ws. Stat. 8 632.32(4)(a)2.b.

125 When determ ning whether an insured nmay recover under
the ternms of his uninsured notorist policy, a court generally
begins by examning the |anguage of the policy, which is a
contract for insurance.' If the court examnes the policy and
concludes that it provides coverage, there nay be no need to
construe Ws. Stat. 8§ 632.32(4)(a)2.b. to determne whether
coverage i s mandated by |aw

26 The court's goal in construing an insurance policy is
to determne and carry out the intentions of the parties. Mau

v. N D Ins. Reserve Fund, 2001 W 134, 913, 248 Ws. 2d 1031,

637 N W 2d 45. We interpret undefined words and phrases in an
i nsurance policy as they would be understood by a reasonable

insured, giving words and phrases their comon and ordinary

® Ws. Stat. § 632.32 was anmended by 2009 Ws. Act 28. That
act expanded the statutory requirenents. The anmendnents do not
affect this case because they apply to policies issued after
Novenber 1, 2009.

10 See, e.g., Folkman v. Quamre, 2003 W 116, 264
Ws. 2d 617, 665 N.W2d 857; Mau v. N.D. Ins. Reserve Fund, 2001
W 134, 248 Ws. 2d 1031, 637 N.W2d 45; Fischer v. Mdwest Sec.
Ins. Co., 2003 W App 246, 268 Ws. 2d 519, 673 N W2d 297;
Meyer v. City of Anery, 185 Ws. 2d 537, 518 N W2d 296 (Ct.

App. 1994).

1 See, e.g., Hull v. State Farm Mit. Auto. Ins. Co., 222
Ws. 2d 627, 120 n.7, 586 N.W2d 863 (1998) ("W recognize that

we need not determine whether Hull is entitled to UM coverage
under Ws. Stat. 8 632.32(4), since we have already decided that
Hull is entitled to UM coverage under the terns of her two

i nsurance policies."); Fischer, 268 Ws. 2d 519, {27.

11



No. 2008AP919

meani ng. Acuity v. Bagadia, 2008 W 62, 113, 310 Ws. 2d 197

750 N.w2d 817; Folkman v. Quamme, 2003 W 116, 117, 264

Ws. 2d 617, 665 N W2d 857. If words or phrases in a policy
are susceptible to nore than one reasonable construction, they

are anbi guous. Li sowski v. Hastings Mut. Ins. Co., 2009 W 11,

19, 315 Ws. 2d 388, 759 N.W2d 754.
27 |If an insurance policy is anbiguous as to coverage, we
will construe the policy in favor of the insured. Froedtert

Mem | Lutheran Hosp. v. Nat'l States Ins., 2009 W 33, 941, 317

Ws. 2d 54, 765 N W2d 251. "[Bl]ecause the insurer is in a
position to wite 1its insurance contracts wth the exact
| anguage it chooses—so long as the |I|anguage conforns to
statutory and adm nistrative |aw—anbiguity in that |anguage is
construed in favor of an insured seeking coverage." 1d., 143.

28 The Zarders' policy defines "uninsured notor vehicle"
in part as "a land notor vehicle or trailer which is . . . [4&]
hit-and-run vehicle whose operator or owner is unknown and which
strikes [an insured]." Al though the term "hit-and-run" is not
defined in the policy, Acuity asserts that the neaning of "run"
is not "lacking in clarity.” It asserts that the term neans to
"flee wi thout stopping.”

129 Acuity advances two argunents in support of this
concl usi on. The first is tied to the particular facts of this
case and focuses on the intent of the unidentified driver. The
second is based on our prior decision in Hayne, 115 Ws. 2d 68.

We address each argunent in turn.

12
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130 At oral argunent, Acuity's counsel explained: "Wen
you |look at the facts of this case, we clearly do not have a
"flee' from a common sense standpoint because the facts show
that the occupants of the vehicle checked on the wellbeing of
Zachary Zarder. There was no attenpt by them to shield their

identity. There was no attenpt by themto run fromthe scene of

the accident."” Under these facts, Acuity asserts, there is no
cover age.
131 From this explanation, it appears that Acuity's

definition hinges upon the intent of the unidentified driver and
whet her that driver attenpted to evade responsibility by |eaving
the scene of the accident.'® However, we note that a definition
that focuses on the unidentified driver's intentions in |eaving
the scene of an accident is antithetical to the purpose of UM
cover age. As applied here, the purpose is to conpensate an
injured person who is the victim of an unidentified notorist's
negligence, subject to the terms of the policy. See Theis, 232
Ws. 2d 749, 9128-29.

132 The intention of the unidentified driver—while

central in the context of a crimnal hit-and-run charge under

Ws. Stat. 8§ 346.67—+s not relevant here. In construing an

12 Considered in isolation, this definition of "run" is
r easonabl e. It is consistent with sonme dictionary definitions
of the term "hit-and-run." The Random House Unabri dged

Dictionary, for exanple, defines "hit-and-run" as "guilty of
fleeing the scene of an accident or injury one has caused, esp

a vehicular accident, thereby attenpting to evade being
identified and held responsible: a hit-and-run driver." Random
House Unabridged Dictionary 907 (2d ed. 1993).

13
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i nsurance policy, our focus is not on what the wunidentified
driver intended. Rat her, our focus is on what the parties to
the contract intended. One of the circunstances that nay arise
under the policy is when the victim sustains injury or danmages,
but the tortfeasor is unknown.

133 Although the court of appeals l|looked to Ws. Stat.
8 346.67 in defining the term hit-and-run, we do not find the
scope and application of that statute to be helpful to the
interpretation of this insurance policy. | nsurance coverage for
a hit-and-run accident involving an unidentified vehicle is not
coextensive with the crimnal culpability of the driver of that
vehicle under Ws. Stat. 8§ 346.67

134 Whatever the unidentified driver's notivation for
| eavi ng the acci dent scene—good, bad, or indifferent—t has no
effect on the insured's inability to recover from that
unidentified driver's liability policy. The question here is
whet her the parties contracted for coverage for this accident
under the ternms of the insurance policy.

135 Acuity also relies on the fact that Zarder "infornied]
[the driver] that he was fine" and "indicate[ed] that they
[coul d] | eave the scene of the accident.” Wen the unidentified
driver has been "dism ssed from the scene, when the person that
has been struck says look I'm fine, you guys nay take off,"
Acuity contends that there has not been a hit-and-run. Acuity
attenpts to place an affirmative responsibility on the insured
to collect identifying information from the driver if possible
before permtting that driver to | eave.

14
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36 This contention, however, is not borne out by the
provisions in the Zarders' insurance policy. There is no
contractual requirement that an insured attenpt to obtain this
type of information.*® Rather, the policy merely sets forth two
duties of the insured: (1) the insured nust cooperate!® with
Acuity; and (2) "A person claimng Uninsured Mtorists coverage
must notify the police within 24 hours of the accident if a hit-
and-run driver is involved. "

137 Having concluded that the intent of the unidentified
driver in leaving the scene of the accident is not relevant
here, we turn next to Acuity's assertion that Hayne controls the
outcone of this case. It contends that we need not apply the
rules of construing an insurance policy here, given that Hayne
has already examned the term "hit-and-run" in the context of
the requirenments of the omibus statute, Ws. Stat. 8§ 632.32(4).

138 Acuity acknow edges that wth respect to what
constitutes a run, dictionary definitions of "hit-and-run" are
"l ess than identical" and that they "do not mrror one another."

Nevertheless, it points to the conclusion in Hayne that the

13 Presumably, an insurer could wite in such a requirement
and it woul d be upheld unless contrary to statute.

4 This includes providing information about the accident,
submtting to nedical exam nations, permtting Acuity to inspect
the damaged property before it is repaired, and other simlar
obl i gati ons.

1> This requirement likely exists to reduce the |ikelihood

of fraudul ent clains. In this case, the Zarders notified the
New Berlin Police Departnent on the evening of the accident.

15
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statutory term "hit-and-run" is "unanbi guous” and "clear on its
face." 115 Ws. 2d at 76. "Because this Court has ruled the
term ' hit-and-run' is unanbiguous,” Acuity contends that finding
controls "irrespective of whether the discussion concerns the
Acuity policy or, alternatively, the Omibus statute.™

139 In Hayne, the insured swerved to avoid an oncom ng
car, lost <control of his wvehicle, and was injured. 115
Ws. 2d at 69. There was no contact between Hayne's vehicle and
the oncoming car, which was never identified. 1d. Hayne filed
suit against his insurer, asserting a claimunder his UM policy.
Id. at 69-70. This court interpreted Ws. Stat. 8§ 632.32(4) and
determned that it did not mandate UM coverage for an accident
involving an wunidentified notor vehicle when there was no
physi cal contact between the insured and the unidentified
vehicle. 1d. at 69.

40 In reaching this determnation, the court consulted
sever al di ctionari es, reasoni ng that "[t]hese definitions
clearly indicate that the plain neaning of 'hit-and-run'
consists of tw elenents: a '"hit' or striking, and a 'run', or
fleeing from the scene of an accident." Id. at 73-74. The
court concl uded: "The clear statutory |anguage of sec.

632.32(4)(a)2.b. reflects a legislative intent that the statute

16
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apply only to accidents in which there has been physical
contact."* 1d. at 74.

141 We find Acuity's argunment that Hayne controls the
outcone here unpersuasive for the followng three reasons.
First, although Hayne determned that the term "run" in the
statutory phrase "hit-and-run" neans "fleeing from the scene of
an accident," this definition |eaves unanswered the question
presented in this case. The ~court of appeals correctly
recogni zed that the Hayne definition of hit-and-run "begged the
guestion" because "while the court seemngly equated 'run' wth
‘flee,” it did not define or discuss the circunstances that
determ ne when a 'flee' has occurred." Zarder, 316 Ws. 2d 573,
1712, 14. Al t hough Acuity asserts that "run" nmeans "fleeing the
scene w thout stopping," the phrase "w thout stopping" does not
appear in Hayne's definition of "hit-and-run."

142 Second, even though Hayne pronounced the physical
contact requirenent unanbi guous, other aspects of the definition
of "hit-and-run" may not be unanbi guous. A word or phrase may
be unanbiguous in one situation, and yet be anbiguous in

anot her. Seider v. O Connell, 2000 W 76, 943, 236 Ws. 2d 211

1 W later explained the public policy rationale behind the

holding in Hayne: "One public policy concern is of primry
relevance to our analysis, that of preventing fraud. The
physi cal contact elenment unanbiguously included in the term
"hit-and-run’ in W s. St at . 8 632.32(4)(a)2.b. prevents
fraudul ent clains from being brought by an insured driver who is
involved in an accident of his or her own naking." Smth v.

Gen. Cas. Ins. Co., 2000 W 127, 925, 239 Ws. 2d 646, 619
N. W 2d 882.

17
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612 N W2d 659. "Permtting the facts of a case to gauge
anbiguity sinply acknowl edges that reasonable mnds can differ
about a statute's application when the text is a constant but
t he ci rcunst ances to whi ch t he t ext may apply are
kal ei doscopic.” |d.

M43 In DeHart . W sconsin Mt ual | nsurance Co., we

di scussed the applicability of the Hayne decision to new factua
situations. 2007 W 91, 915, 302 Ws. 2d 564, 734 N W2d 394
(citing Smth v. Gen. Cas. Ins. Co., 2000 W 127, 913, 239

Ws. 2d 646, 619 N W2d 882 (discussing Hayne)). W cited the
Legi slative Council Note to Ws. Stat. 8 632.32(4)(a)2.b., which
provides: "A precise definition of hit-and-run is not necessary
for in the rare case where a question arises the court can draw
the line." |d. (citing Legislative Council Note, ch. 102, Laws
of 1979). "Although we have established that the term'hit-and-
run' unanbi guously includes an elenent of physical contact, we
recogni ze that [the statute] does not specifically define "hit-
and-run.'" Id. "Accordingly," we concluded, "the term 'hit-
and-run' has been construed on a case-by-case basis,"” and
"[p]rior decisions explaining and interpreting the physical
contact requirenent are instructive to our determnation in this
case." Id.

44 Third, the <court in Hayne was interpreting the

| anguage of a statute. Here, however, we interpret the |anguage
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in an insurance policy.' This distinction is relevant because
the court applies different rules when construing a statute than
it does when construing an insurance contract.

145 Most inportantly, when there is anbiguity in an
i nsurance policy, it is construed in favor of coverage. By
contrast, when there is anbiguity in a statute, the court | ooks
to the legislature's intent in enacting it. "[ T] he reasonabl e
expectation of the insured regarding the |anguage of the policy
IS not rel evant to [ an] anal ysi s of Ws. Stat.
§ 632.32(4)(a)2.b." Smith, 239 Ws. 2d 646, 127. W concl ude
t hat Hayne does not control the outcone of this case.

146 Accordingly, we turn to the |anguage of the Zarders'
policy and apply the standard rules of construction. The policy
provi des UM coverage for bodily injury which an insured person
is legally entitled to recover from the owner or operator of
"[a] hit-and-run vehicle whose operator or owner is unknown and
which strikes [an insured]." The policy term "hit-and-run" is
undef i ned.

147 A reasonable insured could conclude that a hit-and-run
vehicle is a vehicle which strikes an insured and then flees the

scene of the accident w thout stopping. However, a reasonable

7 Here, we note, the terns of the policy and the terns of
the statute differ slightly. The statute nmandates coverage when
an "unidentified nmotor vehicle [is] involved in a hit-and-run
acci dent . " Ws. Stat. 8 632.32(4)(a)2.b. The Zarders' policy
provi des coverage when an insured is injured by "[a] hit-and-run
vehi cl e whose operator or owner is unknown and which strikes
[the insured]."”

19



No. 2008AP919

insured mght also conclude that a hit-and-run vehicle is one
that strikes an insured and then |eaves the scene of the
acci dent without the driver providing identifying information.?®

148 G ven that the phrase "hit-and-run" in the Zarders'
policy is susceptible to nore than one reasonable construction,
we conclude that it is anbiguous. W therefore construe the
phrase hit-and-run in favor of coverage. Anbi guous terns in an
i nsurance contract are construed in favor of coverage for the

i nsur ed. Plastics Eng'g Co. v. Liberty Mut. Ins. Co., 2009 W

13, 931, 315 Ws. 2d 556, 759 N.W2d 613; Estate of Sustache v.

Am Fam Mit. Ins. Co., 2008 W 87, 921, 311 Ws. 2d 548, 751

N. W 2d 845; Bagadia, 310 Ws. 2d 197, 9Y42; Sumrers v. Touchpoi nt

Health Pl an, | nc., 2008 W 45, 131, 309 Ws. 2d 78, 749

N. W2d 182.

149 Because we conclude that the policy provides for
coverage for this type of accident, we need not exam ne the
requirenents of Ws. Stat. 8§ 632.32(4). We conclude that the
court of appeals did not err in affirmng the circuit court's

decision to deny Acuity's notion for declaratory judgment.

8 This definition is consistent with the termis common and
ordinary neaning, as found in sone dictionary definitions. For
i nstance, the Anerican Heritage Dictionary defines "hit-and-run"
as "[bleing or involving the driver of a notor vehicle who
| eaves the scene of an accident, especially one in which a
pedestrian or another vehicle has been struck."” Aneri can
Heritage Dictionary of the English Language 858 (3d ed. 1992).
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|V

150 Likew se, having concluded that anbiguity in the
policy results in coverage here, we need not address the issue
of whether the court of appeals can dismss as dictum a
statenment from an opinion by this court. Because it is a
recurring issue and fundanental to the nmeaning and precedentia
value of our decisions, we nevertheless address it here to
provi de needed guidance to the courts and litigants of this
state.

51 Acuity contends that by |abeling a statenment in Hayne
dictum the court of appeals effectively withdrew that | anguage,
exceeding its authority. It is the suprene court's primary
function to develop the law, and "[t]he suprene court is the
only state court with the power to overrule, nodify or wthdraw

| anguage from a previous suprene court case." Cook v. Cook, 208

Ws. 2d 166, 189, 560 N.W2d 246 (1997).
152 We recognize that previous decisions witten by this
court have provided inconsistent guidance on the definition and

effect of dicta in Wsconsin cases.'® Gven this court's prior

19 There are two disparate |ines of Wsconsin cases defining
di ct a. Under one line of cases, this court's discussion of a
gquestion "germane to . . . the controversy"” is not dictum even
if that discussion is not "decisive of[] the controversy":

It is deenmed the doctrine of the cases is that when an
appellate court of last resort intentionally takes up,
di scusses, and decides a question germane to, though
not necessarily decisive of, the controversy, such
decision is not a dictumbut is a judicial act of the
court which it will thereafter recognize as a binding
deci si on.
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inconsistency in defining dicta, it is not surprising that the
court of appeals would be unclear about whether the statenent
from Hayne was in fact dictum

153 Nevertheless, resolution of the question of what
constitutes dicta would not resolve the specific question
presented in this appeal. The question here is not the
definition of dicta. Rat her, the question presented is
regardless of how it is defined, can the court of appeals
dism ss a statenment from an opinion by this court by concluding
that it is dictum

154 In Cook, this court explained that the court of
appeals may not overrule, nodify, or wthdraw | anguage from a
prior suprenme court or court of appeals opinion—even if the
court of appeals believes that the prior precedent is erroneous.
208 Ws. 2d at 189-90. Rather, we concluded that this court has
the exclusive power to overrule, nodify, or wthdraw |anguage
from prior Wsconsin cases. Id. at 189. The Cook court

explained that this result upheld principles of predictability,

State v. Pi cott e, 2003 W 42, 61, 261 Ws. 2d 249, 661
N. W 2d 381.

However, a conpeting line of cases, exenplified by State v.
Sartin, 200 Ws. 2d 47, 546 N.W2d 449 (1996), defines dictum as
"a statenent or |anguage expressed in a court's opinion which
extends beyond the facts in the case and is broader than
necessary and not essential to the determ nation of the issues
before it." I1d. at 60 n.7.
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certainty, and finality relied upon by litigants, attorneys, and
courts alike. [Id. at 189.

155 As observed in Cook, however, the court of appeals is
not powerless if it concludes that a prior decision of the
supreme court is erroneous. |Id. at 190. Rather, the court of

appeal s has two options:

It may signal its disfavor to litigants, |awers and
this court by certifying the appeal to this court,
explaining that it believes a prior case was wongly

deci ded. Alternatively, the court of appeals my
decide the appeal, adhering to a prior case but
stating its belief that the prior case was wongly
deci ded.

156 Since Cook, the court of appeals has declined to
wi t hdraw | anguage from prior cases decided by this court.?® For

instance, in State v. Gunke, the court of appeals "recognize[d]

that the suprene court's statenents as to the purpose of [a
statute] are not 'ascertainable from the text' of the statute
itself." 2007 W App 198, 918 n.3, 305 Ws. 2d 312, 738
N.w2d 137, reversed by 2008 W 82, 311 Ws. 2d 439, 752

N. W 2d 769. Nevert hel ess, the court said it was "not free to

di sregard | anguage of the suprene court.” 1d. Additionally, in

Monroe Co. DHS v. Luis R, the court of appeals stated that the

suprene court had construed the statutory term "custody" in a

20 But see Weting Funeral Home of Chilton v. Meridian Mit.
Ins. Co., 2004 W App 218, 914, 277 Ws. 2d 274, 690 N W2d 442
(concluding that it was not bound by the holding of a prior
suprene court case when that case did not address the entirely
new and potentially dispositive issue of the effect of a statute
on the outcone of the case).
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way that was difficult to apply. 2009 W App 109, 123, 320
Ws. 2d 652, 770 N.W2d 795. However, the court explained that
it could not "nodify the suprene court's analysis on this point
by altering the neaning of 'custody,'" and that such an argunent
"must be addressed to the supreme court."?

157 By concluding that a statenent in a suprene court
opinion is dictum the court of appeals necessarily w thdraws or
nmodi fies |anguage from that opinion, contrary to our directive

in Cook. For exanple, by concluding that the definition of

"run" was dictum—rather than inapplicable as precedent for
interpreting an insurance policy—the court of appeals inplied
that the Hayne definition would never be binding authority, even
for a court interpreting the omibus statute.

158 |If the court of appeals could dismss a statenent in a

prior case from this court as dictum the limtation in Cook

agai nst overruling, nodifying, or wthdraw ng |anguage would be
seriously underm ned. W therefore conclude that to uphold the

principles of predictability, certainty, and finality, the court

2L But see State v. Jahnke, 2009 W App 4, 124, 316
Ws. 2d 324, 762 N.W2d 696 (2008) (Dykman, J., dissenting) ("I
do not join in the majority's opinion because it is an attenpt

to avoid the requirement of Cook v. Cook[.] The majority
acknowl edges that . . . it ~cannot wuse the words 'overrule,
nodi fy or wthdraw ' Instead, the majority wuses the word

"inconplete’ to avoid the neaning we previously gave to the
statute."); Steiner v. Steiner, 2004 W App 169, 9120, 276
Ws. 2d 290, 687 N W2d 740 (Dykman, J., dissenting) ("Faced
with [the] inability to nodify its published opinions, panels
sonetimes distinguished a problematic case on exceedingly fine
poi nts, or on assuned facts.").
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of appeals may not dismss a statenent from an opinion by this
court by concluding that it is dictum
\

159 In sum we conclude that Acuity's focus on the
unidentified driver's intention when |eaving the accident scene
is not relevant to our determnation of whether there is
coverage under the ternms of the insurance policy. Further, we
conclude that Hayne does not control the outcome of this case.
We, therefore, apply the standard rules of construction to the
Zarders' UM policy.

160 G ven that the phrase "hit-and-run" in the Zarders' UM
policy is susceptible to nore than one reasonable construction
we determne that it is anbiguous. We therefore construe the
phrase "hit-and-run" in favor of coverage. Havi ng concl uded
that there is coverage for this type of accident under the
policy, we need not examne the requirenents of Ws. Stat.
8§ 632.32(4). Accordingly, we affirm the court of appeals, but
we nodify the rationale and remand to the circuit court for
further proceedings.

By the Court.—Fhe decision of the court of appeals is
nodi fied and affirmed and, as nodified, the cause is remanded to

the circuit court.
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