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Bef or e Pat i ence Dr ake Roggensack,  J.  

 

¶1 Di mi t r i  Henl ey ( Henl ey)  has moved me t o 

di squal i f y/ r ecuse mysel f  f r om cont i nued par t i c i pat i on i n t he 

above- capt i oned act i on,  pur suant  t o Wi s.  St at .  § 757. 19( 2) ( e)  

and ( g)  ( 2007–08) 1 and SCR 60. 04( 4) .   I n r egar d t o al l  t hr ee 

bases f or  di squal i f i cat i on/ r ecusal ,  Henl ey c l ai ms t hat  because I  

par t i c i pat ed i n t he cour t  of  appeal s panel  t hat  deci ded St at e v.  

Adams,  No.  2002- 0039- CR,  unpubl i shed sl i p op.  ( Wi s.  Ct .  App.  

                                                 
1 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2007- 08 ver si on unl ess ot her wi se i ndi cat ed.  
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Nov.  7,  2002) , 2 even t hough I  di d not  par t i c i pat e i n Henl ey' s 

appeal ,  St at e v.  Henl ey,  No.  2001- 2768- CR,  unpubl i shed sl i p op.  

( Wi s.  Ct .  App.  Oct .  10,  2002) , 3 I  am di squal i f i ed by l aw f r om 

par t i c i pat i ng i n t he pendi ng pr oceedi ng i nvol v i ng Henl ey. 4   

¶2 Henl ey cont ends t hat  because he and Adams wer e co-

def endant s dur i ng t he t r i al  of  t he under l y i ng act i on,  even 

t hough t he appeal s of  t hei r  conv i ct i ons pr oceeded separ at el y and 

wer e deci ded by t wo di f f er ent  appel l at e j udge panel s,  my 

par t i c i pat i on i n Adams'  appeal  causes t he pendi ng pr oceedi ng t o 

come wi t hi n t he di r ect i ve of  Wi s.  St at .  § 757. 19( 2) ( e)  t hat  

pr ohi bi t s an appel l at e j udge f r om subsequent  par t i c i pat i on i f  

he/ she " handl ed t he act i on or  pr oceedi ng"  whi l e a j udge of  an 

" i nf er i or  cour t . "   He al so cont ends t hat ,  based on t he same set  

of  f act s,  I  shoul d concl ude t hat  my r ecusal  i s  r equi r ed by Wi s.  

St at .  § 757. 19( 2) ( g)  and SCR 60. 04( 4)  due t o t he appear ance of  

par t i al i t y  t hat  he c l ai ms my par t i c i pat i on i n t he appeal  i n 

St at e v.  Adams pr oduces.   And f i nal l y,  Henl ey asser t s t hat  he 

was unawar e of  my par t i c i pat i on i n t he cour t  of  appeal s deci s i on 

i n St at e v.  Adams unt i l  r ecent l y,  and t hat  as soon as he l ear ned 

of  i t ,  he br ought  t he pr esent  mot i on.   Ther ef or e,  he cont ends 

                                                 
2 St at e v.  Adams,  No.  2002- 0039- CR,  unpubl i shed sl i p op.  

( Wi s.  Ct .  App.  Nov.  7,  2002) ,  was deci ded by a panel  consi st i ng 
of  Judges Dykman,  Ver ger ont  and Roggensack.  

3 St at e v.  Henl ey,  No.  2001- 2768- CR,  unpubl i shed sl i p op.  
( Wi s.  Ct .  App.  Oct .  10,  2002) ,  was deci ded by a panel  consi st i ng 
of  Judges Dykman,  Ver ger ont  and Dei ni nger .  

4 I  ser ved as a j udge on Di st r i ct  I V of  t he Wi sconsi n Cour t  
of  Appeal s f r om August  1,  1996 unt i l  Jul y 31,  2003.  
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t hat  he has not  wai ved hi s obj ect i on t o my cont i nued 

par t i c i pat i on i n t hi s pr oceedi ng.  

¶3 I  agr ee wi t h Henl ey t hat  no wai ver  of  obj ect i on 

occur r ed her e.   I  was as unawar e as he t hat  I  had par t i c i pat ed 

i n St at e v.  Adams whi l e a cour t  of  appeal s j udge. 5  I  appr eci at e 

hi s br i ngi ng t hi s i nt er est i ng quest i on t o my at t ent i on.   

Fur t her ,  based upon my r esear ch i nt o t he meani ng of  Wi s.  St at .  

§ 757. 19( 2) ( e)  and ( g)  and SCR 60. 04( 4) ,  and t he appl i cat i on of  

t hose pr ovi s i ons t o t he f act s t hat  gi ve r i se t o Henl ey' s mot i on,  

I  concl ude t hat  I  am not  pr ecl uded by l aw f r om par t i c i pat i on i n 

t he above- capt i oned mat t er .   Accor di ngl y,  I  deny Henl ey' s mot i on 

f or  my di squal i f i cat i on/ r ecusal  i n t he pendi ng r evi ew.    

I .  BACKGROUND 

¶4 Henl ey,  Adams and anot her  man wer e char ged wi t h 

numer ous count s of  sexual  assaul t  f or  event s t hat  wer e al l eged 

t o have occur r ed wi t h a s i ngl e v i ct i m i n her  col l ege dor mi t or y 

r oom.   Thei r  f i r st  t r i al  ended when t he ci r cui t  cour t  gr ant ed a 

mi st r i al .   At  t he second t r i al ,  onl y Henl ey and Adams wer e 

def endant s and bot h wer e convi ct ed of  t he commi ssi on or  

conspi r acy t o commi t  f i ve count s of  second- degr ee sexual  

assaul t ,  by use of  f or ce or  v i ol ence,  pur suant  t o Wi s.  St at .  

§ 940. 225( 2) ( a) .   Each was sent enced t o s i gni f i cant  t i me i n 

pr i son.    

                                                 
5 Dur i ng t he seven year s i n whi ch I  ser ved as a Wi sconsi n 

Cour t  of  Appeal s j udge f or  Di st r i ct  I V,  mor e t han 2, 100 cases 
wer e deci ded by var i ous panel s of  Di st r i ct  I V j udges.  
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¶5 Al t hough Henl ey and Adams wer e t r i ed t oget her ,  t hey 

f i l ed separ at e appeal s,  and t hey pr oceeded separ at el y 

t her eaf t er .   Henl ey and Adams wer e r epr esent ed by separ at e 

counsel  dur i ng t he cour se of  t hei r  appeal s.   Henl ey' s convi ct i on 

was af f i r med on appeal , 6 as was Adams' . 7   

¶6 Henl ey t hen f i l ed a pet i t i on f or  wr i t  of  habeas cor pus 

i n t he Uni t ed St at es Di st r i ct  Cour t  f or  t he West er n Di st r i ct  of  

Wi sconsi n.   Hi s pet i t i on f or  wr i t  was deni ed,  and Henl ey di d not  

appeal  t hat  deci s i on.    

¶7 Adams f i l ed a pet i t i on f or  wr i t  of  habeas cor pus i n 

t he Uni t ed St at es Di st r i ct  Cour t  f or  t he East er n Di st r i ct  of  

Wi sconsi n.   Hi s  pet i t i on al so was deni ed.   However ,  Adams 

appeal ed t he deni al  of  hi s habeas pet i t i on t o t he Uni t ed St at es 

Cour t  of  Appeal s f or  t he Sevent h Ci r cui t .   The Sevent h Ci r cui t  

concl uded as f ol l ows:   t he evi dence est abl i shed use of  f or ce and 

t hr eat  of  f or ce;  t he evi dence est abl i shed l ack of  consent ;  

def ense counsel ' s f ai l ur e t o seek a j ur y i nst r uct i on f or  a 

l esser  i ncl uded of f ense was r easonabl e;  def ense counsel ' s 

f ai l ur e t o mor e vi gor ousl y cr oss- exami ne t he vi ct i m was 

r easonabl e,  but  def ense counsel  was def i c i ent  " by not  l ocat i ng 

and t al k i ng t o [ Shawn]  Demai n,  who coul d have concei vabl y ser ved 

as a wi t ness on Adams' s behal f . "   Adams v.  Ber t r and,  453 

F. 3d 428,  433–35 ( 7t h Ci r .  2006) .   The Sevent h Ci r cui t  al so 

                                                 
6 St at e v.  Adams,  No.  2002- 0039- CR,  unpubl i shed sl i p op.  

( Wi s.  Ct .  App.  Nov.  7,  2002) .  

7 St at e v.  Henl ey,  No.  2001- 2768- CR,  unpubl i shed sl i p op.  
( Wi s.  Ct .  App.  Oct .  10,  2002) .  
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concl uded t hat  pr ej udi ce exi st ed because Adams'  counsel  di d not  

" i nvest i gat e [ or ]  cal l  Demai n. "   I d.  at  438.   Based on i t s  

concl usi on t hat  i nef f ect i ve assi st ance of  counsel  had pr ej udi ced 

Adams,  t he Sevent h Ci r cui t  r ever sed Adams'  convi ct i on and 

r emanded t he mat t er  t o st at e cour t .   I d.   The Jef f er son Count y 

Di st r i ct  At t or ney chose not  t o r e- t r y Adams.    

¶8 Henl ey t hen moved t he Jef f er son Count y Ci r cui t  Cour t  

f or  a new t r i al  i n t he i nt er est s of  j ust i ce,  based on t he 

Sevent h Ci r cui t ' s  deci s i on i n Adams'  habeas appeal .   The 

Jef f er son Count y Ci r cui t  Cour t  gr ant ed Henl ey ' s mot i on,  t he 

St at e appeal ed,  and t he cour t  of  appeal s cer t i f i ed t he case.   We 

accept ed cer t i f i cat i on and hear d or al  ar gument  on t he St at e' s 

appeal  on Oct ober  20,  2009.  

I I .  DI SCUSSI ON 

A.  Gener al  Pr i nci pl es 

¶9 A deci s i on on Henl ey' s di squal i f i cat i on/ r ecusal  mot i on 

r equi r es me t o i nt er pr et  and t o appl y Wi s.  St at .  § 757. 19( 2) ( e)  

and ( g)  and SCR 60. 04( 4) .   Quest i ons of  st at ut or y i nt er pr et at i on 

and appl i cat i on ar e quest i ons of  l aw.   Wat t on v.  Heger t y,  2008 

WI  74,  ¶14,  311 Wi s.  2d 52,  751 N. W. 2d 369.   The i nt er pr et at i on 

and appl i cat i on of  Supr eme Cour t  Rul es al so ar e quest i ons of  

l aw.   Fi l ppul a- McAr t hur  v.  Hal l oi n,  2001 WI  8,  ¶32,  241 Wi s.  2d 

110,  622 N. W. 2d 436.    

¶10 St at ut or y i nt er pr et at i on begi ns wi t h t he wor ds chosen 

by t he l egi s l at ur e i n or der  t o det er mi ne t he meani ng of  t he 

st at ut e.   St at e ex r el .  Kal al  v.  Ci r cui t  Cour t  f or  Dane Count y,  

2004 WI  58,  ¶45,  271 Wi s.  2d 633,  681 N. W. 2d 110.   I n addi t i on,  
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t he meani ng of  a st at ut e may be ascer t ai ned f r om t he cont ext  i n 

whi ch t hose wor ds ar e used.   I d. ,  ¶46.   I f  t he wor ds chosen by 

t he l egi s l at ur e demonst r at e a " pl ai n,  c l ear  st at ut or y meani ng, "  

wi t hout  ambi gui t y,  t he st at ut e i s appl i ed accor di ng t o t hat  

pl ai n meani ng.   I d.   However ,  i f  a st at ut e i s " capabl e of  bei ng 

under st ood by r easonabl y wel l - i nf or med per sons i n t wo or  mor e 

senses[ , ] "  t hen t he st at ut e i s ambi guous.   I d. ,  ¶47.   When a 

st at ut e i s ambi guous,  we may consul t  ext r i nsi c  sour ces i n an 

at t empt  t o di scer n i t s meani ng.   I d. ,  ¶¶48,  50.   Al t hough 

ext r i nsi c sour ces ar e usual l y not  consul t ed i f  t he st at ut or y 

l anguage cl ear l y set s f or t h t he meani ng of  t he st at ut e,  we may 

never t hel ess exami ne ext r i nsi c sour ces " t o conf i r m or  ver i f y a 

pl ai n- meani ng i nt er pr et at i on. "   I d. ,  ¶51.  

¶11 We i nt er pr et  Supr eme Cour t  r ul es i n a s i mi l ar  f ashi on,  

begi nni ng wi t h t he wor ds chosen f or  t he r ul e.   See I n r e 

Di sci pl i nar y Pr oceedi ngs Agai nst  Tr ewi n,  2004 WI  116,  ¶38,  275 

Wi s.  2d 116,  684 N. W. 2d 121;  I n r e Di sci pl i nar y Pr oceedi ngs 

Agai nst  Mar cus,  107 Wi s.  2d 560,  576,  320 N. W. 2d 806 ( 1982) .    

B.  Wi sconsi n St at .  § 757. 19( 2) ( e)  

¶12 Henl ey' s mot i on asser t s t hat  because I  par t i c i pat ed i n 

t he cour t  of  appeal s panel  t hat  deci ded t he appeal  i n St at e v.  

Adams t hat  I  am di squal i f i ed by l aw f r om f ur t her  par t i c i pat i on 

i n St at e v.  Henl ey,  accor di ng t o t he pr ovi s i ons of  Wi s.  St at .  

§ 757. 19( 2) ( e) .   Sect i on 757. 19 pr ovi des i n r el evant  par t :    

( 2)  Any j udge shal l  di squal i f y hi msel f  or  her sel f  
f r om any ci v i l  or  cr i mi nal  act i on or  pr oceedi ng when 
one of  t he f ol l owi ng si t uat i ons occur s:  
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.  .  .  

 ( e)  When a j udge of  an appel l at e cour t  pr evi ousl y 
handl ed t he act i on or  pr oceedi ng whi l e j udge of  an 
i nf er i or  cour t .  

¶13 As a cour t  of  appeal s j udge,  I  di d not  par t i c i pat e i n 

Henl ey' s appeal . 8  However ,  t he quest i on Henl ey now r ai ses i s 

whet her  I  " pr evi ousl y handl ed t he act i on or  pr oceedi ng, "  as t hat  

phr ase i s used i n Wi s.  St at .  § 757. 19( 2) ( e) ,  because I  

par t i c i pat ed i n St at e v.  Adams.   Henl ey asser t s t hat  I  f al l  

wi t hi n t he pr oscr i pt i on of  t he st at ut e because Henl ey' s and 

Adams'  appeal s ar ose out  of  a t r i al  i n whi ch t hey wer e co-

def endant s and t hei r  appeal s cont ai ned si mi l ar  i ssues.   Henl ey' s  

asser t i on pr esent s an i ssue of  f i r st  i mpr essi on i n r egar d t o t he 

meani ng of  § 757. 19( 2) ( e) .    

¶14 I n or der  t o answer  t he quest i on Henl ey poses,  I  begi n 

by exami ni ng t he st at ut or y t er m,  " act i on or  pr oceedi ng, "  i n t he 

cont ext  i n whi ch i t  i s  used.   See Kal al ,  271 Wi s.  2d 633,  ¶46.   

The t er m " act i on or  pr oceedi ng"  i s used i n mor e t han one pl ace 

i n Wi s.  St at .  § 757. 19.   For  exampl e,  t he pr ef at or y l anguage of  

subsect i on ( 2)  st at es i n r el evant  par t ,  " shal l  di squal i f y 

hi msel f  or  her sel f  f r om any ci v i l  or  cr i mi nal  act i on or  

pr oceedi ng when one of  t he f ol l owi ng si t uat i ons occur s. "  

( Emphasi s added. )   The l i s t  of  c i r cumst ances t hat  f ol l ows t hat  

pr ef at or y l anguage uses " act i on or  pr oceedi ng"  i n t wo pl aces:   

par agr aphs ( 2) ( c)  and ( 2) ( e) .   

                                                 
8 I d.   
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¶15 The meani ng of  " act i on or  pr oceedi ng"  i n t he pr ef at or y 

l anguage condi t i ons al l  of  t he par agr aphs of  subsect i on ( 2)  t hat  

f ol l ow.   The pr ef at or y l anguage must  r ef er  t o t he mat t er  t hen 

pendi ng bef or e t he cour t ,  ot her wi se t her e woul d be no occasi on 

t o appl y t he di r ect i ves of  Wi s.  St at .  § 757. 19.   For  exampl e,  i f  

i t  wer e not  t he t hen pendi ng mat t er  t o whi ch " act i on or  

pr oceedi ng"  r ef er r ed,  subsect i on ( 2)  and t he subsequent  

pr ovi s i on on wai ver  i n subsect i on ( 3) ,  woul d have no 

appl i cat i on.   St at ed ot her wi se,  i f  " act i on or  pr oceedi ng"  i n t he 

pr ef at or y l anguage of  subsect i on ( 2)  di d not  r ef er  t o t he act i on 

cur r ent l y pendi ng bef or e a cour t ,  t her e woul d be no need t o 

addr ess a pot ent i al  wai ver  i n or der  t o enabl e an ot her wi se 

di squal i f i ed j udge t o par t i c i pat e i n t hat  act i on or  pr oceedi ng.   

¶16 I n par agr aph ( 2) ( c) ,  t he t er m " act i on or  pr oceedi ng"  

i s al so empl oyed as a di r ect i ve f or  t he di squal i f i cat i on of  a 

j udge.   Par agr aph ( 2) ( c)  pr ovi des:   " When a j udge pr evi ousl y 

act ed as counsel  t o any par t y  i n t he same act i on or  pr oceedi ng. "   

Al t hough par agr aph ( 2) ( c)  has not  been i nt er pr et ed,  i t s 

pr edecessor  st at ut e,  Wi s.  St at .  § 256. 19 ( 1969) , 9 has been 

i nt er pr et ed.   St ur devant  v.  St at e,  49 Wi s.  2d 142,  181 N. W. 2d 

523 ( 1970) .   I n St ur devant ,  we i nt er pr et ed " act i on, "  t he t er m 

                                                 
9 Wi sconsi n St at .  § 256. 19 ( 1969)  pr ovi ded i n r el evant  par t :  

I n case any j udge of  any cour t  of  r ecor d .  .  .  shal l  
have act ed as at t or ney or  counsel  f or  ei t her  of  t he 
par t i es t her et o such j udge shal l  not  have power  t o 
hear  and det er mi ne such act i on or  pr oceedi ng or  t o 
make any or der  t her ei n,  except  wi t h t he consent  of  t he 
par t i es t her et o.  
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t hen used i n § 256. 19,  and concl uded t hat  par t i c i pat i on of  a 

j udge was pr ecl uded onl y i f  t he j udge had act ed as counsel  " f or  

ei t her  of  t he par t i es t o t he act i on or  pr oceedi ng i n t he mat t er  

so t o be hear d or  det er mi ned. "   I d.  at  145 ( quot i ng St at e ex 

r el .  Rowel l  v.  Di ck,  125 Wi s.  51,  58,  103 N. W.  229 ( 1905) ) .   

Henl ey has pr ovi ded no r eason t o i nt er pr et  t he t er m " act i on or  

pr oceedi ng"  i n par agr aph ( 2) ( c)  di f f er ent l y t han " act i on"  was 

i nt er pr et ed i n St ur devant ,  and I  have f ound none.  

¶17 I n Wi s.  St at .  § 757. 19( 2) ( e) ,  r ai sed by Henl ey,  t he 

r el evant  phr ase i s " pr evi ous l y handl ed t he act i on or  

pr oceedi ng. "   The pl ai n meani ng of  t he r el evant  t er m encompasses 

onl y t he case of  St at e v.  Henl ey because a j udge coul d not  have 

pr evi ousl y handl ed St at e v.  Henl ey unl ess he had par t i c i pat ed i n 

i t  dur i ng an ear l i er  st age of  t he l i t i gat i on.   Fur t her ,  my 

r eadi ng of  par agr aph ( 2) ( e)  i s consi st ent  wi t h t he meani ng of  

" act i on or  pr oceedi ng"  i n ot her  par t s of  § 757. 19,  whi ch i s t he 

cont ext  i n whi ch t he t er m i s f ound.   See Kal al ,  271 Wi s.  2d 633,  

¶46.  

¶18 My concl usi on t hat  " act i on or  pr oceedi ng"  r ef er s onl y  

t o t he case bef or e t he cour t  as t hat  case pr oceeded t hr ough t he 

j udi c i al  syst em i s al so consi st ent  wi t h t he use of  t he t er m 

" act i on or  pr oceedi ng"  i n ot her  st at ut es.   For  exampl e,  Wi s.  

St at .  § 809. 15,  whi ch addr esses t he r ecor d on appeal ,  pr ovi des 

i n r el evant  par t :    

( 1)  Composi t i on of  r ecor d.   ( a)  The r ecor d on appeal  
consi st s of  t he f ol l owi ng unl ess t he par t i es st i pul at e 
t o t he cont r ar y:  
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1.  The paper  by whi ch t he act i on or  pr oceedi ng 
was commenced.  

( Emphasi s added. )   I t  woul d cont r avene common sense t o concl ude 

t hat  t he " act i on or  pr oceedi ng"  r ef er r ed t o i n subdi v i s i on 

( 1) ( a) 1.  of  § 809. 15 r ef er s t o an act i on or  pr oceedi ng ot her  

t han t he one t hen pendi ng on appeal . 10   

¶19 One coul d ar gue t hat  because t he t er m,  " same"  pr ecedes 

" act i on or  pr oceedi ng"  i n par agr aph ( 2) ( c)  and t he wor d " t he"  

pr ecedes " act i on or  pr oceedi ng"  i n par agr aph ( 2) ( e)  t hat  

par agr aph ( 2) ( e)  r ef er s t o a br oader  cat egor y of  mat t er s t han 

does par agr aph ( 2) ( c) .   However ,  I  concl ude t hat  t he t er m " same"  

i n par agr aph ( 2) ( c)  i s  a codi f i cat i on of  t he l i mi t at i on set  out  

i n St ur devant .   What  i s mor e per suasi ve,  however ,  i s  t hat  

because " act i on or  pr oceedi ng"  i n ( 2) ( e)  i s pr eceded by t he 

phr ase,  " pr evi ousl y handl ed t he, "  t he st at ut or y di r ect i ve 

i ncl udes onl y t hose occasi ons wher e t he appel l at e j udge 

pr evi ousl y par t i c i pat ed i n t he act i on or  pr oceedi ng t hen pendi ng 

bef or e t he cour t  when di squal i f i cat i on/ r ecusal  i s  sought .    

¶20 Even t hough I  have i nt er pr et ed Wi s.  St at .  § 757. 19( 2)  

t hr ough a pl ai n meani ng anal ysi s,  my i nt er pr et at i on al so i s 

suppor t ed by t he l egi s l at i ve hi st or y under l y i ng § 757. 19.   

Wi sconsi n St at .  § 256. 19 ( 1977)  was t he i mmedi at e pr edecessor  of  

§ 757. 19;  i t  cont ai ned al l  of  t he subst ant i ve pr ovi s i ons on 

j udi c i al  di squal i f i cat i on t hat  ar e f ound i n § 757. 19( 2) .    

                                                 
10 See al so t he use of  " act i on or  pr oceedi ng"  i n Wi s.  St at .  

§ 801. 58( 4)  addr essi ng " Subst i t ut i on of  j udge"  i n c i v i l  act i ons;  
Wi s.  St at .  § 799. 205( 1)  addr essi ng " Subst i t ut i on of  j udge"  i n 
smal l  c l ai ms act i ons.  
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¶21 Wi sconsi n St at .  § 256. 19 ( 1977)  was cr eat ed by t he 

l aws of  1977,  wi t h t he assi st ance of  t he Judi c i al  Counci l .   

Mi nut es of  Judi c i al  Counci l ,  Dec.  19,  1975.   The Judi c i al  

Counci l  Commi t t ee on Judge Subst i t ut i on and Cour t  Commi ssi oner s 

r evi ewed t he st at ut es of  al l  s t at es t hen havi ng a j udi c i al  sel f -

di squal i f i cat i on st at ut e and i t s sur vey i dent i f i ed t en 

" s i gni f i cant  cr i t er i a f or  di squal i f i cat i on. "   Ri char d R.  

Mal mgr en memor andum,  Sept .  19,  1975.   

¶22 Par agr aph ( 2) ( e)  of  Wi s.  St at .  § 757. 19 began as t he 

t ent h cr i t er i on i dent i f i ed by t he Judi c i al  Counci l  Commi t t ee.   

As i ni t i al l y  phr ased by Mr .  Mal mgr en,  t he t ent h di squal i f i cat i on 

cr i t er i on r ead:   " A member  of  a st at e appel l at e cour t  cannot  

del i ber at e upon a case i n whi ch he was pr evi ousl y t he t r i al  

j udge. "   I d.  at  2.   The Commi t t ee t hen r evi sed t hi s cr i t er i on t o 

t he l anguage pr esent l y appear i ng i n Wi s.  St at .  § 757. 19( 2) ( e) .   

Mi nut es of  Judi c i al  Counci l ,  Dec.  19,  1975.  

¶23 The l egi s l at i ve hi st or y shows t hat  t he l i mi t at i on t hat  

was pr ovi ded t hr ough t he l anguage " pr evi ousl y handl ed t he act i on 

or  pr oceedi ng, "  empl oyed i n par agr aph ( 2) ( e)  i s di r ect ed at  t he 

act i on or  pr oceedi ng i n whi ch t he j udge pr evi ous l y par t i c i pat ed.   

Accor di ngl y,  I  concl ude t hat  di squal i f i cat i on/ r ecusal  i s  

di r ect ed under  Wi s.  St at .  § 757. 19( 2) ( e)  onl y when t he same 

def endant  i n t he act i on or  pr oceedi ng on whi ch an appel l at e 

j udge has al r eady par t i c i pat ed as a j udge i s  once agai n bef or e a 

cour t  on whi ch t he same j udge i s ser vi ng.  
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C.  Wi sconsi n St at .  § 757. 19( 2) ( g)  

¶24 Henl ey al so asser t s t hat  even i f  I  am not  r equi r ed t o 

di squal i f y/ r ecuse mysel f  under  Wi s.  St at .  § 757. 19( 2) ( e) ,  I  

shoul d never t hel ess do so under  Wi s.  St at .  § 757. 19( 2) ( g) .   

Par agr aph ( 2) ( g)  pr ovi des i n r el evant  par t :    

( 2)  Any j udge shal l  di squal i f y hi msel f  or  her sel f  
f r om any ci v i l  or  cr i mi nal  act i on or  pr oceedi ng when 
one of  t he f ol l owi ng si t uat i ons occur s:  

.  .  .  

 ( g)  When a j udge det er mi nes t hat ,  f or  any r eason,  
he or  she cannot ,  or  i t  appear s he or  she cannot ,  act  
i n an i mpar t i al  manner .  

The f ocus of  par agr aph ( 2) ( g) ,  when appl i ed t o an appel l at e 

j udge,  i s t hat  t he j udge shoul d det er mi ne whet her  some 

ci r cumst ance causes t he j udge t o concl ude t hat  he or  she cannot ,  

or  t hat  i t  appear s t o t he j udge t hat  he or  she cannot ,  act  i n an 

i mpar t i al  manner  i n an appeal .   Donohoo v.  Act i on Wi s. ,  I nc. ,  

2008 WI  110,  ¶24,  314 Wi s.  2d 510,  754 N. W. 2d 480 ( c i t i ng St at e 

v.  Am.  TV & Appl i ance of  Madi son,  I nc. ,  151 Wi s.  2d 175,  182- 83,  

443 N. W. 2d 662 ( 1989) ) .    

¶25 I  have never  par t i c i pat ed i n any act i on or  pr oceedi ng 

i nvol v i ng Henl ey.   That  I  may have consi der ed i ssues si mi l ar  t o 

t hose i nvol ved i n Henl ey' s appeal  bef or e t he Wi sconsi n Cour t  of  

Appeal s i s t oo br oad a cat egor y t o cause me t o concl ude t hat  I  

wi l l  not  addr ess t he i ssues i n t he St at e' s appeal  t hat  i s  now 

bef or e us i n a f ai r  and i mpar t i al  manner .   I  have consi der ed 

t housands of  i ssues si nce I  became an appel l at e j udge i n 1996.   

Some i ssues I  pr obabl y have consi der ed many t i mes.   Such i s t he 
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nat ur e of  appel l at e j udgi ng,  but  t hat  i s  no bas i s f r om whi ch I  

can concl ude t hat  I  am di squal i f i ed by l aw f r om par t i c i pat i on i n 

t he cer t i f i cat i on of  t he St at e' s appeal .   

D.  Supr eme Cour t  Rul e 60. 04( 4)  

¶26 Henl ey al so asser t s t hat  I  am di squal i f i ed f r om 

f ur t her  par t i c i pat i on under  Supr eme Cour t  Rul e 60. 04( 4) .   He 

ci t es onl y t he pr eambl e and not  any of  t he par t i cul ar  par agr aphs 

of  SCR 60. 04( 4) .   Mot i on f or  Di squal i f i cat i on and or  Recusal  of  

Just i ce Roggensack on St at ut or y Gr ounds,  ¶4.   The par t  of  t he 

SCR Henl ey r el i es on pr ovi des:  

Except  as pr ovi ded i n sub.  ( 6)  f or  wai ver ,  a 
j udge shal l  r ecuse hi msel f  or  her sel f  i n a pr oceedi ng 
when t he f act s and ci r cumst ances t he j udge knows or  
r easonabl y shoul d know est abl i sh one of  t he f ol l owi ng 
or  when r easonabl e,  wel l - i nf or med per sons 
knowl edgeabl e about  j udi c i al  et hi cs st andar ds and t he 
j ust i ce syst em and awar e of  t he f act s and 
ci r cumst ances t he j udge knows or  r easonabl y shoul d 
know woul d r easonabl y quest i on t he j udge' s abi l i t y  t o 
be i mpar t i al [ . ]   

¶27 Thi s par t  of  SCR 60. 04( 4)  i s s i mi l ar  t o Wi s.  St at .  

§ 757. 19( 2) ( g) ,  except  t hat  i t  coul d be r ead t o i ncl ude bot h a 

subj ect i ve and an obj ect i ve t est  f or  t he j udge t o appl y,  i . e. ,  

when " t he j udge knows or  r easonabl y shoul d know"  and when 

" r easonabl e,  wel l - i nf or med per sons .  .  .  woul d r easonabl y 

quest i on t he j udge' s abi l i t y  t o be i mpar t i al . "   However ,  i t  i s  

not  necessar y t hat  I  deci de whi ch t est  t o appl y because,  as I  

have al r eady expl ai ned i n my di scussi on of  § 757. 19( 2) ( e) ,  my 

par t i c i pat i on i n St at e v.  Adams does not  f al l  wi t hi n t he meani ng 

of  " pr evi ousl y handl ed t he act i on or  pr oceedi ng, "  whi ch phr ase 
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descr i bes t he conduct  pr ohi bi t ed by par agr aph ( 2) ( e) .   My 

par t i c i pat i on i n St at e v.  Adams i s t he onl y conduct  on whi ch 

Henl ey bases hi s mot i on.    

¶28 Fur t her mor e,  even t hough I  f ound no case addr essi ng 

Wi s.  St at .  § 757. 19( 2)  or  SCR 60. 04( 4)  t hat  i s  bot t omed on 

Henl ey' s asser t i ons,  sever al  cases show t he t hi nness of  hi s 

posi t i on.   For  exampl e,  i n St at e v.  O' Nei l l ,  2003 WI  App 73,  261 

Wi s.  2d 534,  663 N. W. 2d 292,  t he cour t  of  appeal s consi der ed 

whet her  t he c i r cui t  cour t ' s  appl y i ng a t r i al  pr ocedur e t o a 

t r i al  i n whi ch O' Nei l l  was i nvol ved vi ol at ed O' Nei l l ' s  r i ght  t o 

due pr ocess of  l aw because t he cour t  of  appeal s had hel d t hat  

same t r i al  pr ocedur e coul d not  be appl i ed i n an ear l i er  t r i al  i n 

whi ch O' Nei l l  had been a par t y.   I d. ,  ¶16.   The cour t  of  appeal s 

concl uded t hat  t he c i r cui t  cour t ' s  pr ocedur e di d not  v i ol at e 

O' Nei l l ' s  r i ght s wher e t hat  same pr ocedur e as had been empl oyed 

i n t he f i r st  t r i al  was used agai n.   I d. ,  ¶20.     

¶29 I n Voi gt  v.  St at e,  61 Wi s.  2d 17,  211 N. W. 2d 445 

( 1973) ,  we concl uded t hat  Voi gt ' s r i ght  t o due pr ocess was not  

i mpai r ed when a t r i al  j udge t ook t he gui l t y pl ea of  a co-

def endant  and l at er  act ed as t he t r i al  j udge i n Voi gt ' s t r i al  

wher e t he f or mer  co- def endant  t est i f i ed f or  t he St at e.   I d.  at  

23.   And,  i n Mi l bur n v.  St at e,  50 Wi s.  2d 53,  183 N. W. 2d 70 

( 1971) ,  we concl uded t hat  i nf or mat i on concer ni ng t he def endant  

whi ch was r ecei ved by t he t r i al  cour t  i n anot her  pr oceedi ng di d 

not  af f ect  t he t r i al  j udge' s i mpar t i al i t y  by " negat [ i ng]  t he 

pr esumpt i on t hat  t he t r i al  j udge,  i n f i del i t y t o hi s oat h of  

of f i ce,  wi l l  t r y each case on i t s mer i t s. "   I d.  at  62.   
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¶30 Accor di ngl y,  I  concl ude t hat  t her e i s no basi s on 

whi ch SCR 60. 04( 4)  r equi r es my r ecusal .  

E.  Di squal i f i cat i on/ Recusal  Pol i cy Concer ns 

¶31 Mot i ons t o di squal i f y a j ust i ce of  t hi s cour t  f r om 

par t i c i pat i on i n pendi ng cases have become mot i ons de j our .   

Cur r ent l y,  ni ne such mot i ons ar e pendi ng bef or e t he cour t ,  

di r ect ed at  var i ous j ust i ces.   Whi l e t he at t or neys pr act i c i ng 

bef or e t he cour t  assi st  us i n t he devel opment  of  t he l aw when 

t hey br i ng i nt er est i ng l egal  i ssues t o us f or  r evi ew,  car e must  

be t aken by at t or neys t o t hor oughl y r esear ch t he l aw t hat  

under l i es any mot i on.   Thi s i s no l ess t r ue when i t  i s  a mot i on 

f or  di squal i f i cat i on/ r ecusal  of  a j ust i ce.   Such mot i ons r ai se 

ser i ous concer ns f or  t he j ust i ce and i nst i t ut i onal  concer ns f or  

t he cour t .    

¶32 Concer ns s i mi l ar  t o mi ne i n r egar d t o 

di squal i f i cat i on/ r ecusal  mot i ons have been expr essed by var i ous 

member s of  t he Uni t ed St at es Supr eme Cour t  when addr essi ng 

mot i ons f or  sel f - di squal i f i cat i on under  28 U. S. C.  § 455,  whi ch 

appl i es t o f eder al  appel l at e j udges.   Whi l e t he wor di ng of  § 455 

di f f er s consi der abl y f r om Wi s.  St at .  § 757. 19,  § 455,  as 

i nt er pr et ed by sever al  j ust i ces of  t he Uni t ed St at es Supr eme 

Cour t  i n r egar d t o mot i ons di r ect ed at  t hei r  own par t i c i pat i on,  

of f er s some gui dance on t he concept  of  j udi c i al  sel f -

di squal i f i cat i on f or  appel l at e j udges and t he t ensi ons t hat  can 

ar i se under  st at ut es such as Wi s.  St at .  § 757. 19( 2) .   See,  e. g. ,  

Lai r d v.  Tat um,  409 U. S.  824 ( 1972) .   
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¶33 I n Lai r d,  Just i ce Rehnqui st  i nt er pr et ed t he pr ovi s i ons 

of  28 U. S. C.  § 455,  as i t  t hen appear ed,  i n r egar d t o a mot i on 

t hat  he di squal i f y hi msel f  f r om f ur t her  par t i c i pat i on i n t he 

Cour t ' s  r evi ew of  Lai r d.   He di d so upon t he al l egat i on t hat :  

because of  t est i mony whi ch [ he]  gave on behal f  of  t he 
Depar t ment  of  Just i ce bef or e t he Subcommi t t ee on 
Const i t ut i onal  Ri ght s of  t he Judi c i ar y Commi t t ee of  
t he Uni t ed St at es Senat e at  i t s  hear i ngs on " Feder al  
Dat a Banks,  Comput er s and t he Bi l l  of  Ri ght s, "  and 
because of  ot her  st at ement s [ he]  made i n speeches 
r el at ed t o t hi s gener al  subj ect .   

I d.  at  824- 25.   Just i ce Rehnqui st  acknowl edged t hat  t her e was 

one r ef er ence i n Lai r d t o hi s pr epar ed st at ement  t o t he Uni t ed 

St at es Senat e Subcommi t t ee and one ot her  gener al  comment  of  hi s 

as wel l .   I d.  at  826- 27.    

¶34 However ,  what  i s  most  i nst r uct i ve about  Lai r d i s not  

Just i ce Rehnqui s t ' s  deci s i on r ef usi ng t o di squal i f y hi msel f ,  i d.  

at  836,  but  r at her ,  hi s ext ensi ve di scussi on of  t he t ensi on 

bet ween t he " dut y t o s i t "  wher e not  di squal i f i ed and t he " dut y 

t o not  s i t "  wher e di squal i f i ed,  i d.  at  837.   Just i ce Rehnqui st  

was par t i cul ar l y  concer ned wi t h di squal i f i cat i on of  a j ust i ce of  

t he Uni t ed St at es Supr eme Cour t  because of  t he uni que nat ur e of  

t he Cour t .   He expl ai ned,  " [ t ] her e i s no way of  subst i t ut i ng 

Just i ces on t hi s Cour t  as one j udge may be subst i t ut ed f or  

anot her  i n t he di st r i ct  cour t s. "   I d.   He was t r oubl ed by t he 

di squal i f i cat i on of  a j ust i ce t hat  coul d r esul t  i n an equal l y 

di v i ded Supr eme Cour t ,  wher e " [ t ] her e i s no hi gher  cour t  of  

appeal  whi ch may r evi ew an equal l y di v i ded deci s i on of  t hi s 

Cour t  and t her eby est abl i sh t he l aw f or  our  j ur i sdi ct i on. "   I d.   
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Just i ce Rehnqui st  not ed t hat  one of  t he st at ed r easons f or  t he 

Cour t ' s  gr ant i ng cer t i or ar i  " i s  t o r esol ve a conf l i c t  among 

ot her  f eder al  cour t s or  st at e cour t s. "   I d.  at  838.   An equal l y 

di v i ded cour t  cr eat ed by sel f - di squal i f i cat i on of  one j ust i ce 

woul d pr ecl ude such conf l i c t  r esol ut i on and coul d r esul t  i n " one 

r ul e i n At hens,  and anot her  r ul e i n Rome. "   I d.    

¶35 The same pol i cy  concer ns as t hose Just i ce Rehnqui st  

di scussed must  be consi der ed when a j ust i ce of  t hi s cour t  i s  

asked t o di squal i f y hi msel f  or  her sel f .   As wi t h t he Uni t ed 

St at es Supr eme Cour t ,  no ot her  j udge can r epl ace a j ust i ce on 

t he Wi sconsi n Supr eme Cour t .   Ther ef or e,  di squal i f i cat i on of  one 

j ust i ce coul d r esul t  i n an evenl y di v i ded supr eme cour t ,  t her eby 

l eavi ng t he St at e of  Wi sconsi n wi t h no hi gher  cour t  t o r esol ve 

t he l egal  i ssue t he case pr esent s.   Fur t her mor e,  as wi t h t he 

Uni t ed St at es Supr eme Cour t ,  one of  our  cr i t er i a f or  gr ant i ng 

r evi ew i s t he need t o har moni ze conf l i c t s i n t he l aw among t he 

br anches of  t he cour t  of  appeal s.   Wi s.  St at .  § 809. 62( 1r ) ( c) .   

An equal l y di v i ded cour t  cr eat ed by sel f - di squal i f i cat i on of  one 

j ust i ce coul d r esul t  i n one r ul e of  l aw i n Mi l waukee and anot her  

i n Madi son.    

¶36 I t  i s  a f ar - r eachi ng dut y t hat  we under t ake when we 

t ake t he oat h of  of f i ce t o ser ve as a j ust i ce of  t he Wi sconsi n 

Supr eme Cour t .   We assume a sol emn dut y t o act  i n accor d wi t h 

our  l aw- decl ar i ng f unct i on,  unl ess our  di squal i f i cat i on i s 

r equi r ed by l aw.   Ther ef or e,  no j ust i ce of  t he Wi sconsi n Supr eme 

Cour t  shoul d di squal i f y hi msel f  or  her sel f  unl ess 

di squal i f i cat i on i s r equi r ed.   Ther e cer t ai nl y ar e t i mes when i t  
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woul d be easi er  and l ess hassl e f or  t he j ust i ce t o gr ant  t he 

mot i on f or  di squal i f i cat i on/ r ecusal ,  and at  t hi s t i me i n 

hi st or y,  s i mpl y  gr ant i ng t he mot i on may be t he pol i t i cal l y 

cor r ect  choi ce.   However ,  t he oat h of  of f i ce r equi r es much mor e 

of  each j ust i ce at  whom such a mot i on i s di r ect ed.    

I I I .  CONCLUSI ON 

¶37 I n concl usi on,  I  agr ee wi t h Henl ey t hat  no wai ver  of  

obj ect i on occur r ed her e.   I  was as unawar e as he t hat  I  had 

par t i c i pat ed i n St at e v.  Adams whi l e a cour t  of  appeal s j udge.   

I  appr eci at e hi s br i ngi ng t hi s i nt er est i ng quest i on t o my 

at t ent i on.   Fur t her ,  based upon my r esear ch i nt o t he meani ng of  

Wi s.  St at .  § 757. 19( 2) ( e)  and ( g)  and SCR 60. 04( 4) ,  and t he 

appl i cat i on of  t hose pr ovi s i ons t o t he f act s t hat  gi ve r i se t o 

Henl ey' s mot i on,  I  concl ude t hat  I  am not  pr ecl uded by l aw f r om 

par t i c i pat i on i n t he above- capt i oned mat t er .   Accor di ngl y,  I  

deny Henl ey' s mot i on f or  my di squal i f i cat i on/ r ecusal  i n t he 

pendi ng r evi ew.    
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