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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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ATTORNEY di sci pl i nar y pr oceedi ng.    At t or ney' s l i cense 

suspended.   

 

¶1 PER CURI AM.    We r evi ew a r epor t  and r ecommendat i on 

f i l ed by t he r ef er ee,  St anl ey F.  Hack,  r ecommendi ng t hi s cour t  

suspend At t or ney Nei l  R.  McKl oskey' s l i cense t o pr act i ce l aw f or  

60 days and i mpose t he cost s of  t hi s di sci pl i nar y pr oceedi ng on 

hi m.   No appeal  has been f i l ed,  so t he cour t  consi der s t hi s 

mat t er  pur suant  t o SCR 22. 17( 2) . 1 

                                                 
1 SCR 22. 17( 2)  st at es:    
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¶2 We adopt  t he r ef er ee' s f i ndi ngs of  f act  and 

concl usi ons of  l aw.   We agr ee t hat  At t or ney McKl oskey' s 

mi sconduct  war r ant s t he suspensi on of  hi s l i cense t o pr act i ce 

l aw i n Wi sconsi n f or  a per i od of  60 days.   We al so i mpose t he 

cost s of  t hi s pr oceedi ng on At t or ney McKl oskey.   

¶3 At t or ney McKl oskey was admi t t ed t o pr act i ce l aw i n 

Wi sconsi n i n 1976.   He r ecei ved a pr i vat e r epr i mand i n 2003 f or  

a v i ol at i on of  SCR 20: 8. 4( f )  as i l l ust r at ed i n I n r e 

Di sci pl i nar y Pr oceedi ngs Agai nst  Gi bson,  124 Wi s.  2d 466,  369 

N. W. 2d 695 ( 1985) .    

¶4 On Sept ember  14,  2007,  t he Of f i ce of  Lawyer  Regul at i on 

( OLR)  f i l ed a compl ai nt  agai nst  At t or ney McKl oskey al l egi ng 11 

count s of  pr of essi onal  mi sconduct .   Ei ght  count s per t ai ned t o 

al l eged t r ust  account  v i ol at i ons.   Thr ee count s der i ved f r om 

At t or ney McKl oskey' s handl i ng of  a compl i cat ed wi nd- up of  

sever al  mat t er s i nvol v i ng D. C.  and T. C.  and t hei r  now def unct  

company,  TJC.   

¶5 At t or ney McKl oskey and OLR st i pul at ed t o t he t r ust  

account  anomal i es.   Br i ef l y st at ed,  t hese mat t er s had t o do wi t h 

f ai l ur e t o mai nt ai n accur at e t r ust  account s t hat  compor t ed wi t h 

SCR 20: 1. 15,  t he " t r ust  account  r ul e. "   The r ef er ee expl i c i t l y  

                                                                                                                                                             
I f  no appeal  i s  f i l ed t i mel y,  t he supr eme cour t  

shal l  r evi ew t he r ef er ee' s r epor t ;  adopt ,  r ej ect  or  
modi f y t he r ef er ee' s f i ndi ngs and concl usi ons or  
r emand t he mat t er  t o t he r ef er ee f or  addi t i onal  
f i ndi ngs;  and det er mi ne and i mpose appr opr i at e 
di sci pl i ne.   The cour t ,  on i t s own mot i on,  may or der  
t he par t i es t o f i l e br i ef s i n t he mat t er .  
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not ed t hat  t her e was mi ni mal  l oss t o c l i ent s as a r esul t  of  

t hese vi ol at i ons and t hat  At t or ney McKl oskey had i ni t i at ed 

" cor r ect i ve act i on"  on t hese t r ust  account  i ssues bef or e bei ng 

not i f i ed of  t he OLR i nvest i gat i on.  

¶6 Accor di ngl y,  consi st ent  wi t h t he par t i es '  st i pul at i on,  

t he r ef er ee f ound t hat :  

• Bet ween 2001 and 2005 At t or ney McKl oskey deposi t ed 

c l i ent  f unds t o an account  t hat  was t i t l ed onl y wi t h 

t he name of  At t or ney McKl oskey' s f i r m and not  

desi gnat ed as a t r ust  account ,  and i n doi ng so,  

At t or ney McKl oskey vi ol at ed f or mer  SCR 20: 1. 15( a) 2 and 

SCR 20: 1. 15( b) ( 2) . 3  

                                                 
2 Ef f ect i ve Jul y 1,  2007,  subst ant i al  changes wer e made t o 

t he Wi sconsi n Supr eme Cour t  Rul es of  Pr of essi onal  Conduct  f or  
At t or neys,  SCR Chapt er  20.   See S.  Ct .  Or der  04- 07,  2007 WI  4,  
293 Wi s.  2d xv,  726 N. W. 2d Ct . R- 45 ( ef f .  Jul y 1,  2007) ;  and 
S.  Ct .  Or der  06- 04,  2007 WI  48,  297 Wi s.  2d xv,  730 
N. W. 2d Ct . R. - 29 ( ef f .  Jul y 1,  2007) .   Because t he conduct  
under l y i ng t hi s case ar ose pr i or  t o Jul y 1,  2007,  unl ess 
ot her wi se i ndi cat ed,  al l  r ef er ences t o t he Wi sconsi n Supr eme 
Cour t  Rul es wi l l  be t o t hose i n ef f ect  at  t he t i me of  t he 
mi sconduct .  

For mer  SCR 20: 1. 15( a)  appl i es t o mi sconduct  commi t t ed pr i or  
t o Jul y 1,  2004.   I t  pr ovi ded:  

 A l awyer  shal l  hol d i n t r ust ,  separ at e f r om t he 
l awyer ' s own pr oper t y,  t hat  pr oper t y of  c l i ent s and 
t hi r d per sons t hat  i s i n t he l awyer ' s possessi on i n 
connect i on wi t h a r epr esent at i on or  when act i ng i n a 
f i duci ar y capaci t y.   Funds hel d i n connect i on wi t h a 
r epr esent at i on or  i n a f i duci ar y capaci t y i ncl ude 
f unds hel d as t r ust ee,  agent ,  guar di an,  per sonal  
r epr esent at i ve of  an est at e,  or  ot her wi se.   Al l  f unds 
of  c l i ent s and t hi r d per sons pai d t o a l awyer  or  l aw 
f i r m shal l  be deposi t ed i n one or  mor e i dent i f i abl e 
t r ust  account s as pr ovi ded i n par agr aph ( c) .   The 



No.  2007AP2135- D   

 

4 
 

• Bet ween 2001 and 2005 At t or ney McKl oskey mai nt ai ned an 

account  used f or  deposi t i ng c l i ent  f unds t hat  was not  

an i nt er est - bear i ng account  wi t h i nt er est  bei ng pai d 

t o t he Wi sconsi n Tr ust  Account  Foundat i on,  I nc. ,  and 

                                                                                                                                                             
t r ust  account  shal l  be mai nt ai ned i n a bank,  savi ngs 
bank,  t r ust  company,  cr edi t  uni on,  savi ngs and l oan 
associ at i on or  ot her  i nvest ment  i nst i t ut i on aut hor i zed 
t o do busi ness and l ocat ed i n Wi sconsi n.   The t r ust  
account  shal l  be c l ear l y desi gnat ed as " Cl i ent ' s 
Account "  or  " Tr ust  Account "  or  wor ds of  si mi l ar  
i mpor t .   No f unds bel ongi ng t o t he l awyer  or  l aw f i r m,  
except  f unds r easonabl y suf f i c i ent  t o pay or  avoi d 
i mposi t i on of  account  ser vi ce char ges,  may be 
deposi t ed i n such an account .   Unl ess t he c l i ent  
ot her wi se di r ect s i n wr i t i ng,  secur i t i es i n bear er  
f or m shal l  be kept  by t he at t or ney i n a saf e deposi t  
box i n a bank,  savi ngs bank,  t r ust  company,  cr edi t  
uni on,  savi ngs and l oan associ at i on or  ot her  
i nvest ment  i nst i t ut i on aut hor i zed t o do busi ness and 
l ocat ed i n Wi sconsi n.   The saf e deposi t  box shal l  be 
c l ear l y desi gnat ed as " Cl i ent ' s Account "  or  " Tr ust  
Account "  or  wor ds of  s i mi l ar  i mpor t .   Ot her  pr oper t y 
of  a c l i ent  or  t hi r d per son shal l  be i dent i f i ed as 
such and appr opr i at el y saf eguar ded.   I f  a l awyer  al so 
l i censed i n anot her  st at e i s  ent r ust ed wi t h f unds or  
pr oper t y i n connect i on wi t h an out - of - st at e 
r epr esent at i on t hi s pr ovi s i on shal l  not  super sede t he 
t r ust  account  r ul es of  such ot her  st at e.  

3 SCR 20: 1. 15( b) ( 2)  appl i es t o mi sconduct  commi t t ed af t er  
Jul y 1,  2004.   I t  pr ovi des as f ol l ows:   I dent i f i cat i on of  
account .  

Each t r ust  account  shal l  be c l ear l y desi gnat ed as 
a " Cl i ent  Account , "  a " Tr ust  Account , "  or  wor ds of  
s i mi l ar  i mpor t .   The account  shal l  be i dent i f i ed as 
such on al l  account  r ecor ds,  i ncl udi ng si gnat ur e 
car ds,  mont hl y st at ement s,  checks,  and deposi t  s l i ps.   
An acr onym,  such as " I OLTA, "  " I OTA, "  or  " LTAB, "  
wi t hout  f ur t her  el abor at i on,  does not  c l ear l y 
desi gnat e t he account  as a c l i ent  account  or  t r ust  
account .  
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i n doi ng so,  At t or ney McKl oskey vi ol at ed f or mer  SCR 

20: 1. 15( c) ( 1) b. 4  and SCR 20: 1. 15( c) ( 1m) . 5    

• At t or ney McKl oskey f ai l ed t o obt ai n an agr eement  wi t h 

a bank bet ween 1999 ( when t he over dr af t  r ul e went  i nt o 

ef f ect )  and Apr i l  24,  2006,  t o r epor t  over dr af t s  i n a 

t r ust  account ,  and f ai l ed t o pr ovi de t he OLR wi t h a 

copy of  such an agr eement  unt i l  Apr i l  25,  2006,  and i n 

doi ng so,  At t or ney McKl oskey vi ol at ed f or mer  SCR 

20: 1. 15( j ) , 6 f or mer  SCR 20: 1. 15( n) , 7 f or mer  SCR 

20: 1. 15( h) ( 1) , 8 and f or mer  SCR 20: 1. 15( h) ( 8) . 9  

                                                 
4 For mer  SCR 20: 1. 15( c) ( 1) b.  appl i es t o mi sconduct  commi t t ed 

pr i or  t o Jul y 1,  2004.   I t  pr ovi ded:  

The i nt er est  accr ui ng on t hi s  account ,  net  of  any 
t r ansact i on cost s,  shal l  be pai d t o t he Wi sconsi n 
Tr ust  Account  Foundat i on,  I nc. ,  whi ch shal l  be deemed 
t he benef i c i al  owner  t her eof .   A l awyer  may not i f y t he 
c l i ent  of  t he i nt ended use of  t hese f unds.  

5 SCR 20: 1. 15( c) ( 1m)  appl i es t o mi sconduct  commi t t ed af t er  
Jul y 1,  2004.   I t  pr ovi des as f ol l ows:  

The i nt er est  accr ui ng on an account  under  par .  
( 1) ,  l ess any t r ansact i on cost s,  shal l  be pai d t o t he 
Wi sconsi n Tr ust  Account  Foundat i on,  I nc. ,  whi ch shal l  
be consi der ed t he benef i c i al  owner  of  t he accr ued 
i nt er est ,  pur suant  t o SCR Chapt er  13,  I nt er est  on 
Tr ust  Account s Pr ogr am.   A l awyer  may not i f y  t he 
c l i ent  of  t he i nt ended use of  t hese f unds.  

6 For mer  SCR 20: 1. 15( j )  appl i es t o mi sconduct  commi t t ed 
pr i or  t o Jul y 1,  2004.   I t  st at ed:   

I n t he event  any pr oper l y payabl e i nst r ument  i s 
pr esent ed agai nst  a l awyer  t r ust  account  cont ai ni ng 
i nsuf f i c i ent  f unds,  whet her  or  not  t he i nst r ument  i s 
honor ed,  t he f i nanci al  i nst i t ut i on or  i nvest ment  
i nst i t ut i on shal l ,  s i mul t aneousl y wi t h t he cust omar y 
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• At t or ney McKl oskey f ai l ed t o cr eat e and mai nt ai n a 

compl et e set  of  r equi r ed t r ust  account  r ecor ds f or  a 

per i od of  s i x year s af t er  concl usi on of  

r epr esent at i on,  and i n doi ng so,  At t or ney McKl oskey 

vi ol at ed f or mer  SCR 20: 1. 15( e) 10 and f or mer  SCR 

20: 1. 15( f ) . 11  

                                                                                                                                                             
over dr af t  not i ce t o t he deposi t or  or  i nvest or ,  r epor t  
t he over dr af t  t o t he of f i ce of  l awyer  r egul at i on.  

7 For mer  SCR 20: 1. 15( n)  appl i es t o mi sconduct  commi t t ed 
pr i or  t o Jul y 1,  2004.  I t  st at ed,  " Ever y l awyer  pr act i c i ng or  
admi t t ed t o pr act i ce i n t hi s st at e shal l  compl y wi t h t he 
r epor t i ng and pr oduct i on r equi r ement s of  t hi s r ul e. "  

8 For mer  SCR 20: 1. 15( h) ( 1)  appl i es t o mi sconduct  commi t t ed 
bet ween Jul y 1,  2004,  and June 30,  2007.   I t  pr ovi ded t hat  " [ a]  
l awyer  shal l  mai nt ai n demand t r ust  account s onl y  i n a f i nanci al  
i nst i t ut i on t hat  has agr eed t o pr ovi de an over dr af t  r epor t  t o 
t he of f i ce of  l awyer  r egul at i on under  SCR 20: 1. 15( h) ( 3) . "  

9 For mer  SCR 20: 1. 15( h) ( 8)  appl i es t o mi sconduct  commi t t ed 
bet ween Jul y 1,  2004,  and June 30,  2007.   I t  st at ed,  " Ever y 
l awyer  pr act i c i ng or  admi t t ed t o pr act i ce i n Wi sconsi n shal l  
compl y wi t h t he r epor t i ng and pr oduct i on r equi r ement s of  SCR 
20: 1. 15( h) . "  

10 For mer  SCR 20: 1. 15( e)  appl i es t o mi sconduct  commi t t ed 
pr i or  t o Jul y 1,  2004.   I t  pr ovi ded as f ol l ows:  

Compl et e r ecor ds of  t r ust  account  f unds and ot her  
t r ust  pr oper t y shal l  be kept  by t he l awyer  and shal l  
be pr eser ved f or  a per i od of  at  l east  s i x year s af t er  
t er mi nat i on of  t he r epr esent at i on.   Compl et e r ecor ds 
shal l  i ncl ude:  ( i )  a cash r ecei pt s j our nal ,  l i s t i ng 
t he sour ces and dat e of  each r ecei pt ,  ( i i )  a 
di sbur sement s j our nal ,  l i s t i ng t he dat e and payee of  
each di sbur sement ,  wi t h al l  di sbur sement s bei ng pai d 
by check,  ( i i i )  a subsi di ar y l edger  cont ai ni ng a 
separ at e page f or  each per son or  company f or  whom 
f unds have been r ecei ved i n t r ust ,  showi ng t he dat e 
and amount  of  each r ecei pt ,  t he dat e and amount  of  
each di sbur sement ,  and any unexpended bal ance,  ( i v)  a 
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mont hl y schedul e of  t he subsi di ar y l edger ,  i ndi cat i ng 
t he bal ance of  each cl i ent ' s account  at  t he end of  
each mont h,  ( v)  a det er mi nat i on of  t he cash bal ance 
( checkbook bal ance)  at  t he end of  each mont h,  t aken 
f r om t he cash r ecei pt s and cash di sbur sement  j our nal s  
and a r econci l i at i on of  t he cash bal ance ( checkbook 
bal ance)  wi t h t he bal ance i ndi cat ed i n t he bank 
st at ement ,  and ( v i )  mont hl y st at ement s,  i ncl udi ng 
cancel ed checks,  voucher s or  shar e dr af t s,  and 
dupl i cat e deposi t  s l i ps.   A r ecor d of  al l  pr oper t y 
ot her  t han cash whi ch i s hel d i n t r ust  f or  c l i ent s or  
t hi r d per sons,  as r equi r ed by par agr aph ( a)  her eof ,  
shal l  al so be mai nt ai ned.   Al l  t r ust  account  r ecor ds 
shal l  be deemed t o have publ i c aspect s as r el at ed t o 
t he l awyer ' s f i t ness t o pr act i ce.  

11 For mer  SCR 20: 1. 15( f )  appl i es t o mi sconduct  commi t t ed 
bet ween Jul y 1,  2004,  and June 30,  2007.   I t  st at ed:   Recor d-
keepi ng r equi r ement s f or  t r ust  account s.  

( 1)  Demand account s.   Compl et e r ecor ds of  a 
t r ust  account  t hat  i s  a demand account  shal l  i ncl ude a 
t r ansact i on r egi st er ;  i ndi v i dual  c l i ent  l edger s;  a 
l edger  f or  account  f ees and char ges,  i f  l aw f i r m f unds 
ar e hel d i n t he account  pur suant  t o sub.  ( b) ( 3) ;  
deposi t  r ecor ds;  di sbur sement  r ecor ds;  mont hl y 
st at ement s;  and r econci l i at i on r epor t s,  subj ect  t o al l  
of  t he f ol l owi ng:  

 a.  Tr ansact i on r egi st er .   The t r ansact i on 
r egi st er  shal l  cont ai n a chr onol ogi cal  r ecor d of  al l  
account  t r ansact i ons,  and shal l  i ncl ude al l  of  t he 
f ol l owi ng:  

 1.  t he dat e,  sour ce,  and amount  of  al l  
deposi t s;  

 2.  t he dat e,  check or  t r ansact i on number ,  payee 
and amount  of  al l  di sbur sement s,  whet her  by check,  
wi r e t r ansf er ,  or  ot her  means;  

 3.  t he dat e and amount  of  ever y ot her  deposi t  
or  deduct i on of  what ever  nat ur e;  

 4.  t he i dent i t y of  t he c l i ent  f or  whom f unds 
wer e deposi t ed or  di sbur sed;  and 
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 5.  t he bal ance i n t he account  af t er  each 
t r ansact i on.  

 b.  I ndi v i dual  c l i ent  l edger s.   A subsi di ar y 
l edger  shal l  be mai nt ai ned f or  each cl i ent  or  mat t er  
f or  whi ch t he l awyer  r ecei ves t r ust  f unds,  and t he 
l awyer  shal l  r ecor d each r ecei pt  and di sbur sement  of  
t hat  c l i ent ' s f unds and t he bal ance f ol l owi ng each 
t r ansact i on.   A l awyer  shal l  not  di sbur se f unds f r om 
t he t r ust  account  t hat  woul d cr eat e a negat i ve bal ance 
wi t h r espect  t o any i ndi v i dual  c l i ent  or  mat t er .  

 c.  Ledger  f or  account  f ees and char ges.   A 
subsi di ar y l edger  shal l  be mai nt ai ned f or  f unds of  t he 
l awyer  deposi t ed i n t he t r ust  account  t o accommodat e 
mont hl y ser vi ce char ges.   Each deposi t  and expendi t ur e 
of  t he l awyer ' s f unds i n t he account  and t he bal ance 
f ol l owi ng each t r ansact i on shal l  be i dent i f i ed i n t he 
l edger .  

 d.  Deposi t  r ecor ds.   Deposi t  s l i ps shal l  
i dent i f y t he name of  t he l awyer  or  l aw f i r m,  and t he 
name of  t he account .   The deposi t  s l i p shal l  i dent i f y 
t he amount  of  each deposi t  i t em,  t he c l i ent  or  mat t er  
associ at ed wi t h each deposi t  i t em,  and t he dat e of  t he 
deposi t .   The l awyer  shal l  mai nt ai n a copy or  
dupl i cat e of  each deposi t  s l i p.   Al l  deposi t s shal l  be 
made i nt act .   No cash,  or  ot her  f or m of  di sbur sement ,  
shal l  be deduct ed f r om a deposi t .   Deposi t s of  wi r ed 
f unds shal l  be document ed i n t he account ' s mont hl y 
st at ement .  

 e.  Di sbur sement  r ecor ds.  

 1.  Checks.   Checks shal l  be pr e- pr i nt ed and 
pr e- number ed.   The name and addr ess of  t he l awyer  or  
l aw f i r m,  and t he name of  t he account  shal l  be pr i nt ed 
i n t he upper  l ef t  cor ner  of  t he check.   Tr ust  account  
checks shal l  i ncl ude t he wor ds " Cl i ent  Account , "  or  
" Tr ust  Account , "  or  wor ds of  s i mi l ar  i mpor t  i n t he 
account  name.   Each check di sbur sed f r om t he t r ust  
account  shal l  i dent i f y t he c l i ent  mat t er  and t he 
r eason f or  t he di sbur sement  on t he memo l i ne.  

 2.  Cancel ed checks.   Cancel ed checks shal l  be 
obt ai ned f r om t he f i nanci al  i nst i t ut i on.   I maged 
checks may be subst i t ut ed f or  cancel ed checks.  
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 3.  I maged checks.   I maged checks shal l  be 
accept abl e i f  t hey pr ovi de bot h t he f r ont  and r ever se 
of  t he check and compl y wi t h t he r equi r ement s of  t hi s 
par agr aph.   The i nf or mat i on cont ai ned on t he r ever se 
si de of  t he i maged checks shal l  i ncl ude any 
endor sement  s i gnat ur es or  st amps,  account  number s,  and 
t r ansact i on dat es t hat  appear  on t he or i gi nal .   I maged 
checks shal l  be of  suf f i c i ent  s i ze t o be r eadabl e 
wi t hout  magni f i cat i on and as c l ose as possi bl e t o t he 
s i ze of  t he or i gi nal  check.  

 4.  Wi r e t r ansf er s.   Wi r e t r ansf er s shal l  be 
document ed by a wr i t t en wi t hdr awal  aut hor i zat i on or  
ot her  document at i on,  such as a mont hl y st at ement  of  
t he account  t hat  i ndi cat es t he dat e of  t he t r ansf er ,  
t he payee,  and t he amount .  

 f .  Mont hl y st at ement .   The mont hl y st at ement  
pr ovi ded t o t he l awyer  or  l aw f i r m by t he f i nanci al  
i nst i t ut i on shal l  i dent i f y t he name and addr ess of  t he 
l awyer  or  l aw f i r m and t he name of  t he account .  

 g.  Reconci l i at i on r epor t s.   For  each t r ust  
account ,  t he l awyer  shal l  pr epar e and r et ai n a pr i nt ed 
r econci l i at i on r epor t  on a r egul ar  and per i odi c basi s  
not  l ess f r equent l y t han ever y 30 days.   Each 
r econci l i at i on r epor t  shal l  show al l  of  t he f ol l owi ng 
bal ances and ver i f y t hat  t hey ar e i dent i cal :  

 1.  t he bal ance t hat  appear s i n t he t r ansact i on 
r egi st er  as of  t he r epor t i ng dat e;  

 2.  t he t ot al  of  al l  subsi di ar y l edger  bal ances 
f or  I OLTA account s and ot her  pool ed account s,  
det er mi ned by l i s t i ng and t ot al i ng t he bal ances i n t he 
i ndi v i dual  c l i ent  l edger s and t he l edger  f or  account  
f ees and char ges,  as of  t he r epor t i ng dat e;  and 

 3.  t he adj ust ed bal ance,  det er mi ned by addi ng 
out st andi ng deposi t s and ot her  cr edi t s t o t he bal ance 
i n t he f i nanci al  i nst i t ut i on' s mont hl y st at ement  and 
subt r act i ng out st andi ng checks and ot her  deduct i ons 
f r om t he bal ance i n t he mont hl y st at ement .  

( 2)  Non- demand account s.   Compl et e r ecor ds of  a 
t r ust  account  t hat  i s  a non- demand account  shal l  
i ncl ude al l  of  t he f ol l owi ng:  
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 a.  al l  mont hl y or  ot her  per i odi c st at ement s 
pr ovi ded by t he f i nanci al  i nst i t ut i on t o t he l awyer  or  
l aw f i r m;  and 

 b.  al l  t r ansact i on r ecor ds,  i ncl udi ng 
passbooks,  r ecor ds of  el ect r oni c f und t r ansact i ons,  
dupl i cat es of  any i nst r ument  i ssued by t he f i nanci al  
i nst i t ut i on f r om f unds hel d i n t he account ,  dupl i cat e 
deposi t  s l i ps i dent i f y i ng t he sour ce of  any deposi t ,  
and dupl i cat e wi t hdr awal  s l i ps i dent i f y i ng t he pur pose 
of  any wi t hdr awal .  

( 3)  Tr ust  pr oper t y ot her  t han f unds.   

 a.  Pr oper t y l edger .   A l awyer  who r ecei ves 
t r ust  pr oper t y ot her  t han f unds shal l  mai nt ai n a 
pr oper t y l edger  t hat  i dent i f i es t he pr oper t y,  dat e of  
r ecei pt ,  owner ,  c l i ent  or  mat t er ,  and l ocat i on of  t he 
pr oper t y.   The l edger  shal l  al so i dent i f y t he 
di sposi t i on of  al l  of  t he t r ust  pr oper t y r ecei ved by 
t he l awyer .  

 b.  Recei pt  upon t aki ng cust ody.   Upon t aki ng 
cust ody of  any t r ust  pr oper t y descr i bed i n sub.  
( f ) ( 3) a. ,  t he l awyer  shal l  pr ovi de t o t he pr evi ous 
cust odi an a s i gned r ecei pt ,  wi t h a descr i pt i on of  t he 
pr oper t y and t he dat e of  r ecei pt .  

 c.  Di sposi t i onal  r ecei pt .   Upon di sposi t i on of  
any t r ust  pr oper t y descr i bed i n sub.  ( f ) ( 3) a. ,  t he 
l awyer  shal l  obt ai n a s i gned r ecei pt ,  wi t h a 
descr i pt i on of  t he pr oper t y and t he dat e of  
di sposi t i on,  f r om t he r eci pi ent .  

( 4)  El ect r oni c r ecor d r et ent i on.   

 a.  Back- up of  r ecor ds.   A l awyer  who mai nt ai ns 
t r ust  account  r ecor ds by comput er  shal l  mai nt ai n t he 
t r ansact i on r egi st er ,  c l i ent  l edger s,  and 
r econci l i at i on r epor t s i n a f or m t hat  can be 
r epr oduced t o pr i nt ed har d copy.   El ect r oni c r ecor ds 
must  be r egul ar l y backed up by an appr opr i at e st or age 
devi ce.  

 b.  I OLTA account  r ecor ds.   I n addi t i on t o t he 
r equi r ement s of  sub.  ( f ) ( 4) a. ,  t he t r ansact i on 
r egi st er ,  t he subsi di ar y l edger ,  and t he 
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• At t or ney McKl oskey had shor t f al l s  i n an account  

desi gnat ed as a t r ust  account  such t hat  t he bal ance i n 

t he account  was l ess t han t he amount  he was supposed 

t o be hol di ng i n t r ust  f or  c l i ent s,  and i n doi ng so,  

At t or ney McKl oskey vi ol at ed f or mer  SCR 20: 1. 15( a)  

( ef f ect i ve t hr ough June 30,  2004)  and SCR 

20: 1. 15( b) ( 1) . 12  

• At t or ney McKl oskey r et ai ned f ees i n an account  used as 

a t r ust  account  af t er  t he f ees had been ear ned,  and i n 

doi ng so,  At t or ney McKl oskey vi ol at ed f or mer  SCR 

20: 1. 15( a)  ( ef f ect i ve t hr ough June 30,  2004)  and SCR 

20: 1. 15( b) ( 3) . 13  

• At t or ney McKl oskey f ai l ed t o pr ompt l y del i ver  f unds 

bel ongi ng t o Fox Val l ey,  Lt d. ,  Br uce Di x and Doubl e 

                                                                                                                                                             
r econci l i at i on r epor t  shal l  be pr i nt ed ever y 30 days 
f or  t he I OLTA account .   The pr i nt ed copy shal l  be 
r et ai ned f or  at  l east  6 year s,  as r equi r ed under  sub.  
( e) ( 6) .  

12 SCR 20: 1. 15( b) ( 1)  appl i es t o mi sconduct  commi t t ed af t er  
Jul y 1,  2004.   I t  pr ovi des:  

A l awyer  shal l  hol d i n t r ust ,  separ at e f r om t he 
l awyer ' s own pr oper t y,  t hat  pr oper t y of  c l i ent s and 
3r d par t i es t hat  i s  i n t he l awyer ' s possessi on i n 
connect i on wi t h a r epr esent at i on.   Al l  f unds of  
c l i ent s and 3r d par t i es pai d t o a l awyer  or  l aw f i r m 
i n connect i on wi t h a r epr esent at i on shal l  be deposi t ed 
i n one or  mor e i dent i f i abl e t r ust  account s.  

13 SCR 20: 1. 15( b) ( 3)  appl i es t o mi sconduct  commi t t ed af t er  
Jul y 1,  2004.   I t  st at es,  " No f unds bel ongi ng t o t he l awyer  or  
l aw f i r m,  except  f unds r easonabl y suf f i c i ent  t o pay mont hl y 
account  ser vi ce char ges,  may be deposi t ed or  r et ai ned i n a t r ust  
account . "  
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Gr and,  or  cr edi t  f ee payment s hel d i n an account  used 

as a t r ust  account  agai nst  t he c l i ent ' s out st andi ng 

bi l l i ng st at ement s,  and i n doi ng so,  At t or ney 

McKl oskey vi ol at ed f or mer  SCR 20: 1. 15( b)  14 and SCR 

20: 1. 15( d) . 15  

                                                 
14 For mer  SCR 20: 1. 15( b)  appl i es t o mi sconduct  commi t t ed 

pr i or  t o Jul y 1,  2004.   I t  pr ovi ded as f ol l ows:  

Upon r ecei v i ng f unds or  ot her  pr oper t y i n whi ch a 
c l i ent  or  t hi r d per son has an i nt er est ,  a l awyer  shal l  
pr ompt l y not i f y t he c l i ent  or  t hi r d per son i n wr i t i ng.   
Except  as st at ed i n t hi s r ul e or  ot her wi se per mi t t ed 
by l aw or  by agr eement  wi t h t he c l i ent ,  a l awyer  shal l  
pr ompt l y del i ver  t o t he c l i ent  or  t hi r d per son any 
f unds or  ot her  pr oper t y t hat  t he c l i ent  or  t hi r d 
per son i s ent i t l ed t o r ecei ve and,  upon r equest  by t he 
c l i ent  or  t hi r d per son,  shal l  r ender  a f ul l  account i ng 
r egar di ng such pr oper t y.  

15 SCR 20: 1. 15( d)  appl i es t o mi sconduct  commi t t ed af t er  Jul y  
1,  2004.   I t  st at es:  

( 1)  Not i ce and di sbur sement .   Upon r ecei v i ng 
f unds or  ot her  pr oper t y i n whi ch a c l i ent  has an 
i nt er est ,  or  i n whi ch t he l awyer  has r ecei ved not i ce 
t hat  a 3r d par t y has an i nt er est  i dent i f i ed by a l i en,  
cour t  or der ,  j udgment ,  or  cont r act ,  t he l awyer  shal l  
pr ompt l y not i f y t he c l i ent  or  3r d par t y i n wr i t i ng.   
Except  as st at ed i n t hi s r ul e or  ot her wi se per mi t t ed 
by l aw or  by agr eement  wi t h t he c l i ent ,  t he l awyer  
shal l  pr ompt l y del i ver  t o t he c l i ent  or  3r d par t y any 
f unds or  ot her  pr oper t y t hat  t he c l i ent  or  3r d par t y 
i s ent i t l ed t o r ecei ve.  

( 2)  Account i ng.   Upon f i nal  di st r i but i on of  any 
t r ust  pr oper t y or  upon r equest  by t he c l i ent  or  a 3r d 
par t y havi ng an owner shi p i nt er est  i n t he pr oper t y,  
t he l awyer  shal l  pr ompt l y r ender  a f ul l  wr i t t en 
account i ng r egar di ng t he pr oper t y.  

( 3)  Di sput es r egar di ng t r ust  pr oper t y.   When t he 
l awyer  and anot her  per son or  t he c l i ent  and anot her  
per son cl ai m owner shi p i nt er est  i n t r ust  pr oper t y 
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• At t or ney McKl oskey i naccur at el y cer t i f i ed on hi s  

St at e Bar  dues st at ement s f or  t he year s 2001 t hr ough 

2005 t hat  he compl i ed wi t h t r ust  account  r ecor dkeepi ng 

r equi r ement s,  and i n doi ng so,  At t or ney McKl oskey 

vi ol at ed f or mer  SCR 20: 1. 15( g) 16 and SCR 

20: 1. 15( i ) ( 4) . 17  

                                                                                                                                                             
i dent i f i ed by a l i en,  cour t  or der ,  j udgment ,  or  
cont r act ,  t he l awyer  shal l  hol d t hat  pr oper t y i n t r ust  
unt i l  t her e i s an account i ng and sever ance of  t he 
i nt er est s.   I f  a di sput e ar i ses r egar di ng t he di v i s i on 
of  t he pr oper t y,  t he l awyer  shal l  hol d t he di sput ed 
por t i on i n t r ust  unt i l  t he di sput e i s r esol ved.   
Di sput es bet ween t he l awyer  and a c l i ent  ar e subj ect  
t o t he pr ovi s i ons of  sub.  ( g) ( 2) .  

16 For mer  SCR 20: 1. 5( g)  appl i es t o mi sconduct  commi t t ed 
pr i or  t o Jul y 1,  2004.   I t  pr ovi ded:    

A member  of  t he St at e Bar  of  Wi sconsi n shal l  f i l e 
wi t h t he St at e Bar  annual l y,  wi t h payment  of  t he 
member ' s St at e Bar  dues or  upon such ot her  dat e as 
appr oved by t he Supr eme Cour t ,  a cer t i f i cat e st at i ng 
whet her  t he member  i s engaged i n t he pr i vat e pr act i ce 
of  l aw i n Wi sconsi n and,  i f  so,  t he name of  each bank,  
t r ust  company,  cr edi t  uni on or  savi ngs and l oan 
associ at i on i n whi ch t he member  mai nt ai ns a t r ust  
account ,  saf e deposi t  box,  or  bot h,  as r equi r ed by 
t hi s sect i on.   Each member  shal l  expl i c i t l y  cer t i f y 
t her ei n t hat  he or  she has compl i ed wi t h each of  t he 
r ecor d- keepi ng r equi r ement s set  f or t h i n par agr aph ( e)  
her eof .   A par t ner shi p or  pr of essi onal  l egal  
cor por at i on may f i l e one cer t i f i cat e on behal f  of  i t s  
par t ner s,  associ at es,  or  of f i cer s who ar e r equi r ed t o 
f i l e under  t hi s sect i on.   The f ai l ur e of  a member  t o 
f i l e t he cer t i f i cat e r equi r ed by t hi s sect i on i s 
gr ounds f or  aut omat i c suspensi on of  t he member ' s 
member shi p i n t he St at e Bar  i n t he same manner  as 
pr ovi ded i n SCR 10. 03( 6)  f or  nonpayment  of  dues.   The 
f i l i ng of  a f al se cer t i f i cat e i s unpr of essi onal  
conduct  and i s  gr ounds f or  di sc i pl i nar y act i on.   The 
St at e Bar  shal l  suppl y t o each member ,  wi t h t he annual  
dues st at ement  or  at  such ot her  t i me as di r ect ed by 



No.  2007AP2135- D   

 

14 
 

¶7 As not ed,  t he r emai ni ng t hr ee count s of  al l eged 

mi sconduct  r el at e t o At t or ney McKl oskey' s handl i ng of  a 

compl i cat ed wi nd- up of  sever al  mat t er s i nvol v i ng D. C.  and T. C.  

and t hei r  company,  TJC.   TJC was a smal l ,  c l osel y- hel d busi ness 

i nvol ved i n t he r emoval  and di sposi t i on of  oi l  cont ami nat ed 

soi l .   Fi nanci al  pr obl ems devel oped i n t he l at e 1990s when a 

pr i nci pal  cust omer ,  West er f el d Oi l  Company,  I nc.  ( " West er f el d" ) ,  

di d not  pay i t s account .    

¶8 I n Januar y 1998 D. C.  hi r ed At t or ney McKl oskey t o 

col l ect  t he West er f el d bi l l  on behal f  of  TJC.   At t or ney 

McKl oskey commenced a l awsui t  agai nst  West er f el d on Febr uar y 2,  

1998.   Over  t he next  year ,  a ser i es of  l awsui t s and col l ect i on 

act i ons wer e f i l ed agai nst  TJC.   At t or ney McKl oskey r epr esent ed 

TJC and/ or  D. C.  i n var i ous capaci t i es i n t hese act i ons. 18   

                                                                                                                                                             
t he Supr eme Cour t ,  a f or m on whi ch t he cer t i f i cat i on 
must  be made and a copy of  t hi s r ul e.  

17 SCR 20: 1. 15( i ) ( 4)  appl i es t o mi sconduct  commi t t ed af t er  
Jul y 1,  2004.   I t  st at es:  

The f ai l ur e of  a st at e bar  member  t o f i l e t he 
cer t i f i cat e i s gr ounds f or  aut omat i c suspensi on of  t he 
member ' s member shi p i n t he st at e bar  i n t he same 
manner  pr ovi ded i n SCR 10. 03( 6)  f or  nonpayment  of  
dues.   The f i l i ng of  a f al se cer t i f i cat e i s 
unpr of essi onal  conduct  and i s gr ounds f or  di sci pl i nar y 
act i on.  

18 For  exampl e,  on Mar ch 26,  1998,  E. G. ,  a suppl i er  of  TJC,  
st ar t ed a col l ect i on act i on agai nst  TJC and D. C.  and T. C.  
i ndi v i dual l y.   At t or ney McKl oskey r epr esent ed D. C. ,  T. C. ,  and 
TJC i n t hi s mat t er ,  but  t her e was no f ee agr eement .   On 
November  6,  1998,  R. H. ,  anot her  suppl i er  t o TJC,  st ar t ed a 
col l ect i on act i on agai nst  D. C.  and TJC.   At t or ney McKl oskey 
r epr esent ed D. C.  and TJC i n t hi s act i on as wel l .  
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¶9 T. C.  f i l ed f or  di vor ce i n Apr i l  1999.   At t or ney 

McKl oskey di d not  r epr esent  ei t her  par t y i n t he di vor ce 

pr oceedi ng.    

¶10 As t i me pr ogr essed,  At t or ney McKl oskey i ncr easi ngl y 

began t aki ng di r ect i on f r om T. C.  and ceased t o communi cat e wi t h 

D. C.   The r ef er ee cr eat ed a t i mel i ne of  cr i t i cal  event s t hat  

cul mi nat ed i n t he f i l i ng of  t hese di sci pl i nar y char ges agai nst  

At t or ney McKl oskey.   The r ecor d r ef l ect s t hat  i ni t i al l y  At t or ney 

McKl oskey communi cat ed wi t h D. C.  di r ect l y or  wi t h bot h D. C.  and 

T. C.   I n December  1999 t he West er f el d t r i al  commenced,  and i n 

Apr i l  2000 At t or ney McKl oskey obt ai ned a j udgment  i n f avor  of  

TJC i n t he amount  of  $283, 426. 78.   West er f el d appeal ed,  but  over  

t he next  sever al  year s,  At t or ney McKl oskey succeeded i n 

col l ect i ng var i ous sums of  money i n t he West er f el d mat t er .    

¶11 I n Apr i l  2001 At t or ney McKl oskey advi sed T. C.  t hat  he 

had r ecei ved $26, 498. 23 i n t he West er f el d mat t er ,  but  he f ai l ed 

t o advi se D. C.  t hese f unds had been obt ai ned.   By Jul y 2002 

At t or ney McKl oskey had di sbur sed subst ant i al  f unds col l ect ed i n 

t he West er f el d mat t er  t o var i ous per sons or  ent i t i es based on 

or al  i nst r uct i ons he r ecei ved f r om T. C. 19  However ,  D. C.  was not  

                                                 
19 I n addi t i on t o payment s of  t axes and ot her  debt s owed by 

TJC,  t he checks At t or ney McKl oskey' s of f i ce pr epar ed i ncl uded a 
$2, 000 check t o F. K and C. K. ,  f or mer  empl oyees of  TJC and 
f r i ends of  T. C. ' s;  an $8, 980 check payabl e t o T. C.  f or  " Taxes 
99- 01" ;  a $17, 461. 79 check payabl e t o " [ T. C. ] ,  Neal  & Bever l y 
[ M. ] "  ( T. C. ' s par ent s)  l abel ed,  " Per  [ T. C. ]  ( Legal  Exp. ) " ;  a 
$30, 405. 99 check t o t he I RS f or  " ( TJC I nc. )  Out st andi ng t axes 
due [ T. C. ] "  and gi v i ng T. C. ' s per sonal  soci al  secur i t y number ;  
and t he r emai nder ,  $27, 878. 85,  pai d t o T. C.  
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made awar e of  t hese set t l ement  pr oceeds and was not  asked t o 

appr ove t hese payout s.   I n Apr i l  2005 D. C.  r equest ed a st at us 

updat e i n t he West er f el d mat t er .   Af t er  some del ays and f ur t her  

i nqui r i es,  At t or ney McKl oskey pr ovi ded D. C.  wi t h an i ncompl et e 

set t l ement  st at ement  i n Jul y 2005.  

¶12 Event ual l y,  D. C. ,  on behal f  of  hi msel f  and TJC,  f i l ed 

a c i v i l  act i on f or  mal pr act i ce and br each of  cont r act  agai nst  

At t or ney McKl oskey and hi s i nsur er .   The act i on was di smi ssed on 

summar y j udgment  on December  20,  2006,  because t he t r i al  cour t  

concl uded t he cor por at i on was t he onl y ent i t y t hat  coul d br i ng 

such an act i on.   Thi s r ul i ng was af f i r med on appeal .  

¶13 Ul t i mat el y,  t he r ef er ee f ound t hat  At t or ney McKl oskey 

di st r i but ed j udgment  pr oceeds f r om t he West er f el d mat t er  at  

T. C. ' s or al  di r ect i on.   The r ef er ee f ound t hat  At t or ney 

McKl oskey di d not  not i f y D. C.  of  t hese t r ansact i ons and di d not  

make any payment s t o or  on behal f  of  D. C.  except  f or  a payment  

t o t he Wi sconsi n Depar t ment  of  Wor kf or ce Devel opment .   The 

r ef er ee f ound t hat  dur i ng and subsequent  t o t he di vor ce 

pr oceedi ng,  At t or ney McKl oskey never  obt ai ned wr i t t en consent  

f r om D. C.  or  T. C.  f or  hi s r epr esent at i on of  t hem or  t hei r  f ami l y  

busi ness,  TJC,  despi t e t hei r  pot ent i al l y  conf l i c t i ng i nt er est s.    

¶14 I n pr oceedi ngs bef or e t he r ef er ee,  At t or ney McKl oskey 

advanced a number  of  af f i r mat i ve def enses t o t he char ges of  

mi sconduct  r el at i ng t o hi s handl i ng of  t hese mat t er s.   He not ed 

t hat  i n t he c i v i l  mal pr act i ce act i on he was f ound t o have 

r epr esent ed t he company,  TJC,  not  D. C.   So,  i n pr oceedi ngs 

bef or e t he r ef er ee,  he ar gued t hat  i ssue pr ecl usi on shoul d 
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appl y,  and he t ook t he posi t i on t hat  he di d not  r epr esent  D. C.  

i n t he West er f el d l i t i gat i on.    

¶15 The r ef er ee was not  per suaded by t hese ar gument s.   

Wi sconsi n cour t s hol d t hat  even when t her e i s no expr ess 

at t or ney- cl i ent  r el at i onshi p,  such a r el at i onshi p may be i mpl i ed 

under  t he c i r cumst ances of  a par t i cul ar  case,  dependi ng on t he 

nat ur e of  t he wor k per f or med and t he ci r cumst ances under  whi ch 

c l i ent  conf i dences may have been di vul ged.   Bur kes v.  Hal es,  165 

Wi s.  2d 585,  592,  478 N. W. 2d 37 ( Ct .  App.  1991) .  

¶16 As t he r ef er ee not ed,  t he r ange of  di sci pl i nar y 

char ges f i l ed by t he OLR was f ar  br oader  i n scope t han t he 

mal pr act i ce c l ai m.   The r ef er ee al so not ed t hat  At t or ney 

McKl oskey had r epr esent ed D. C.  on a number  of  r el at ed mat t er s 

and had communi cat ed di r ect l y wi t h hi m r egar di ng t hese mat t er s,  

i ncl udi ng consul t i ng hi m about  a $100, 000 set t l ement  of f er  i n 

t he West er f el d mat t er .   

¶17 I n ot her  wor ds,  D. C.  r easonabl y r el i ed on At t or ney 

McKl oskey t o r epr esent  hi s i nt er est s i n t he West er f el d mat t er .   

At t or ney McKl oskey al so knew about  t he par t i es '  di vor ce and knew 

t hat  i t  was acr i moni ous.   The r ef er ee t hus f ound t hat  " [ D. C. ]  

was a c l i ent "  and not ed t hat  At t or ney McKl oskey' s t est i mony i n 

hi s own def ense " l ef t  much t o be desi r ed. "   The r ef er ee 

concl uded t hat  " [ At t or ney]  McKl oskey shoul d not  have bl i ndl y 

accept ed or al  check wr i t i ng i nst r uct i ons f r om [ T. C. ] . "    

¶18 The r ef er ee added:  

The manner  of  handl i ng t he f i nal  di sbur sement  was i n 
many ways si mi l ar  t o t he manner  i n whi ch t he t r ust  
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account  was poor l y handl ed.   Ther e wer e many t r ust  
account  er r or s t hat  t ook year s t o r esol ve.   The 
West er f el d col l ect i on was one of  onl y t wo or  t hr ee 
l ar ge cont i ngent  f ee r ecover i es t hat  [ At t or ney]  
McKl oskey had i n hi s ent i r e car eer .   I t  does not  make 
sense t o make t he l ar ge payment s t o or  f or  [ T. C. ' s]  
benef i t  wi t hout  t he knowl edge and appr oval  of  
[ D. C. ]  .  .  .  .   I t  was unr easonabl e f or  [ At t or ney]  
McKl oskey t o assume [ T. C. ]  was t el l i ng [ D. C. ]  
anyt hi ng.  

¶19 Based on t hese f i ndi ngs,  t he r ef er ee concl uded t hat  by 

under t aki ng t o r epr esent  bot h T. C.  and D. C.  r egar di ng mat t er s i n 

whi ch bot h T. C.  and D. C.  and t hei r  company,  TJC,  had an 

i nt er est ,  dur i ng and af t er  D. C.  and T. C. ' s di vor ce,  wi t hout  

consul t i ng wi t h D. C.  and T. C.  i ndi v i dual l y r egar di ng t he 

i mpl i cat i ons of  t he common r epr esent at i on and t he advant ages and 

r i sks i nvol ved,  and wi t hout  obt ai ni ng D. C. ' s and/ or  T. C. ' s 

wr i t t en consent  af t er  t hat  consul t at i on;  and by subsequent l y 

t aki ng act i ons at  t he r equest  of  T. C.  on behal f  of  her  or  TJC 

t hat  pot ent i al l y  adver sel y i mpact ed D. C. ,  At t or ney McKl oskey 

vi ol at ed f or mer  SCR 20: 1. 7( b) . 20  

                                                 
20 For mer  SCR 20: 1. 7( b)  appl i es t o mi sconduct  commi t t ed 

pr i or  t o Jul y 1,  2007.   I t  pr ovi ded as f ol l ows:  

A l awyer  shal l  not  r epr esent  a c l i ent  i f  t he 
r epr esent at i on of  t hat  c l i ent  may be mat er i al l y  
l i mi t ed by t he l awyer ' s r esponsi bi l i t i es t o anot her  
c l i ent  or  t o a t hi r d per son,  or  by t he l awyer ' s own 
i nt er est s,  unl ess:   

( 1)  t he l awyer  r easonabl y bel i eves t he 
r epr esent at i on wi l l  not  be adver sel y af f ect ed;  and  

( 2)  t he c l i ent  consent s i n wr i t i ng af t er  
consul t at i on.   When r epr esent at i on of  mul t i pl e c l i ent s 
i n a s i ngl e mat t er  i s under t aken,  t he consul t at i on 
shal l  i ncl ude expl anat i on of  t he i mpl i cat i ons of  t he 
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¶20 The r ef er ee al so concl uded t hat  by f ai l i ng t o keep 

D. C.  i nf or med r egar di ng col l ect i on ef f or t s on behal f  of  D. C. ,  

T. C. ,  and TJC;  and/ or  f ai l i ng t o i nf or m D. C.  when t he West er f el d 

j udgment  was pai d i n f ul l ;  and/ or  by f ai l i ng t o consul t  wi t h 

D. C.  r egar di ng di st r i but i on of  t he f i nal  West er f el d pr oceeds,  

At t or ney McKl oskey vi ol at ed f or mer  SCR 20: 1. 4( a) 21 and SCR 

20: 1. 4( b) . 22  

¶21 Fi nal l y,  t he r ef er ee concl uded t hat  by f ai l i ng t o gi ve 

D. C.  wr i t t en not i ce t hat  At t or ney McKl oskey had r ecei ved and 

deposi t ed over  $200, 000 of  f unds t o whi ch D. C.  asser t ed or  

act ual l y hel d a f i nanci al  i nt er est  t o an account  used as a 

c l i ent  t r ust  account ;  and/ or  f ai l ed t o pay t o D. C.  any of  t hese 

f unds;  and/ or  f ai l ed t o pr ovi de D. C.  wi t h any account i ng,  

At t or ney McKl oskey vi ol at ed f or mer  SCR 20: 1. 15( b)  ( ef f ect i ve 

t hr ough June 30,  2004) .   

¶22 We adopt  t he r ef er ee' s f i ndi ngs of  f act  and 

concl usi ons of  l aw and t ur n t o t he quest i on of  t he appr opr i at e 

sanct i on f or  At t or ney McKl oskey' s mi sconduct .    

                                                                                                                                                             
common r epr esent at i on and t he advant ages and r i sks 
i nvol ved.  

21 For mer  SCR 20: 1. 4( a)  appl i es t o mi sconduct  commi t t ed 
pr i or  t o Jul y 1,  2007.   I t  st at ed " [ a]  l awyer  shal l  keep a 
c l i ent  r easonabl y i nf or med about  t he st at us of  a mat t er  and 
pr ompt l y compl y wi t h r easonabl e r equest s f or  i nf or mat i on. "  

22 SCR 20: 1. 4( b)  pr ovi des t hat  " [ a]  l awyer  shal l  expl ai n a 
mat t er  t o t he ext ent  r easonabl y necessar y t o per mi t  t he c l i ent  
t o make i nf or med deci s i ons r egar di ng t he r epr esent at i on. "  
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¶23 The r ef er ee r ecommended we suspend At t or ney 

McKl oskey' s l i cense t o pr act i ce l aw f or  60 days and f ur t her  

r ecommended t hat  he be r esponsi bl e f or  al l  cost s i n t he mat t er .   

¶24 I n assessi ng appr opr i at e di sci pl i ne,  t hi s cour t  

consi der s t he ser i ousness of  t he conduct  as wel l  as t he need t o 

pr ot ect  t he publ i c,  t he cour t s ,  and t he l egal  syst em f r om 

r epet i t i on of  mi sconduct .   See I n r e Di sci pl i nar y Pr oceedi ngs 

Agai nst  Ar t hur ,  2005 WI  40,  ¶78,  279 Wi s.  2d 583,  694 

N. W. 2d 910.   The cour t  al so seeks t o det er  ot her  at t or neys f r om 

engagi ng i n s i mi l ar  mi sconduct .  I d.  

¶25 Each di sci pl i nar y case i s,  of  cour se,  uni que,  but  t hi s 

cour t  gener al l y consi der s suspensi on appr opr i at e f or  cases 

i nvol v i ng ext ens i ve t r ust  account  v i ol at i ons and f ai l ur e t o 

manage cl i ent  conf l i c t s appr opr i at el y.   See,  e. g. ,  I n r e 

Di sci pl i nar y Pr oceedi ngs Agai nst  McNeel y,  2008 WI  91,  313 

Wi s.  2d 283,  752 N. W. 2d 857 ( at t or ney suspended f or  60 days f or  

gi v i ng set t l ement  pr oceeds t o decedent ' s wi dow wi t hout  pr ovi di ng 

not i ce t o t he decedent ' s est at e whi ch had possi bl e c l ai ms) ;  I n 

r e Di sci pl i nar y  Pr oceedi ngs Agai nst  Smi t h,  2008 WI  17,  308 

Wi s.  2d 1,  746 N. W. 2d 213  ( at t or ney suspended f or  t wo year s f or  

17 count s of  mi sconduct  commi t t ed i n connect i on wi t h a f ai l ed 

busi ness t r ansact i on wi t h l awyer ' s assi st ant ) ;  and I n r e 

Di sci pl i nar y Pr oceedi ngs Agai nst  Mandel man,  158 Wi s.  2d 1,  460 

N. W. 2d 749 ( 1990)  ( 27 r ul e v i ol at i ons i nvol v i ng mul t i pl e c l i ent s 

war r ant ed one- year  suspensi on) .   However ,  consi der i ng t he f act s  

of  t hese cases,  we concl ude t hat  t he Smi t h mat t er  war r ant ed mor e 

sever e di sci pl i ne because t her e wer e mor e numer ous t ypes of  
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mi sconduct  i ncl udi ng char ges of  di shonest y ami d al l egat i ons t he 

t r ust  account  l edger s had been al t er ed.    

¶26 Her e,  ei ght  of  t he al l eged count s of  mi sconduct  

i nvol ved sl oppy and car el ess t r ust  account  v i ol at i ons.   Accur at e 

t r ust  account  r ecor ds ar e i mpor t ant  t o ensur e cl i ent s and t he 

publ i c have conf i dence i n an at t or ney' s management  of  c l i ent  

f unds.   We ar e mi ndf ul ,  however ,  t hat  t he r ef er ee f ound cl i ent s 

wer e not  adver sel y af f ect ed by t he t r ust  account  anomal i es t hat  

occur r ed her e.   At t or ney McKl oskey st i pul at ed t o t hi s mi sconduct  

and ar gued,  i n mi t i gat i on,  t hat  he r el i ed on an assi st ant  t o 

handl e t hese mat t er s.    

¶27 The r emai ni ng t hr ee count s of  mi sconduct  r ef l ect  

ser i ous er r or s of  j udgment ,  but  agai n,  t her e was no f i ndi ng t hat  

At t or ney McKl oskey was di shonest  or  t hat  he benef i t ed 

f i nanci al l y f r om t he mi sconduct  he commi t t ed i n connect i on wi t h 

t hese compl ex and i nt er r el at ed mat t er s.   Ther ef or e,  we agr ee 

t hat  a 60- day suspensi on i s r easonabl e i n t hi s case.   The 

r ef er ee al so r ecommended t he cour t  i mpose t he cost s of  t hi s 

l i t i gat i on on At t or ney McKl oskey,  and we accept  t hat  

r ecommendat i on as wel l . 23 

¶28 I T I S ORDERED t hat  t he l i cense of  Nei l  R.  McKl oskey t o 

pr act i ce l aw i n Wi sconsi n i s suspended f or  a per i od of  60 days 

ef f ect i ve August  17,  2009.  

                                                 
23 On December  23,  2008,  t he OLR f i l ed a st at ement  of  cost s 

i n t he amount  of  $37, 431. 08.  
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¶29 I T I S FURTHER ORDERED t hat  Nei l  R.  McKl oskey shal l  

compl y wi t h t he r equi r ement s of  SCR 22. 26 per t ai ni ng t o 

act i v i t i es f ol l owi ng suspensi on i f  he has not  al r eady done so.  

¶30 I T I S FURTHER ORDERED t hat  wi t hi n 60 days of  t he dat e 

of  t hi s or der ,  Nei l  R.  McKl oskey shal l  pay t o t he Of f i ce of  

Lawyer  Regul at i on t he cost s of  t hi s pr oceedi ng.   I f  t he cost s 

ar e not  pai d wi t hi n t he t i me speci f i ed and absent  a showi ng t o 

t hi s cour t  of  hi s i nabi l i t y  t o pay t he cost s wi t hi n t hat  t i me,  

t he l i cense of  Nei l  R.  McKl oskey t o pr act i ce l aw i n Wi sconsi n 

shal l  r emai n suspended unt i l  f ur t her  or der  of  t he cour t .  
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