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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   

No.   2007AP869- D  
  

STATE OF WI SCONSI N       :  I N SUPREME COURT 

  
In the Matter of Disciplinary Proceedings  
Against Thomas J. Molinaro, Attorney at Law: 
 
Office of Lawyer Regulation, 
 
          Complainant-Respondent-Cross- 
          Appellant, 
 
     v. 
 
Thomas J. Molinaro, 
 
          Respondent-Appellant-Cross- 
          Respondent. 
 

FILED 
 

JUL 1, 2009 
 

Davi d R.  Schanker  
Cl er k of  Supr eme Cour t  

 
 

  

 

ATTORNEY di sci pl i nar y pr oceedi ng.    At t or ney' s l i cense 

suspended.    

 

¶1 PER CURI AM.    At t or ney Thomas J.  Mol i nar o has appeal ed 

t hat  por t i on of  a r ef er ee' s r epor t  concl udi ng t hat  t he Of f i ce of  

Lawyer  Regul at i on ( OLR)  met  i t s bur den of  pr oof  as t o 8 of  t he 

13 count s of  mi sconduct  al l eged i n t he OLR' s compl ai nt .   The 

i ssues r ai sed i n At t or ney Mol i nar o' s appeal  ar e whet her  t her e i s 

a suf f i c i ent  basi s t o suppor t  t he r ef er ee' s f i ndi ngs of  f act  and 

concl usi ons of  l aw as t o t he ei ght  count s of  mi sconduct ;  
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assumi ng t hat  t hi s cour t  concl udes t hat  At t or ney Mol i nar o di d 

engage i n mi sconduct ,  what  i s t he appr opr i at e sanct i on;  and 

shoul d At t or ney Mol i nar o be r equi r ed t o pay t he f ul l  cost s of  

t he pr oceedi ng?  The OLR has f i l ed a cr oss- appeal  r ai s i ng t wo 

i ssues:  whet her  t her e i s a suf f i c i ent  basi s t o suppor t  t he 

r ef er ee' s f i ndi ngs and concl usi on t hat  t he OLR f ai l ed t o meet  

i t s bur den of  pr oof  as t o count  10 of  t he compl ai nt ,  and whet her  

At t or ney Mol i nar o shoul d be r equi r ed t o make r est i t ut i on t o hi s  

c l i ent ,  R. M. ,  i n t he amount  of  $9, 630.    

¶2 We concl ude t hat  t he r ef er ee' s  f i ndi ngs of  f act  wi t h 

r espect  t o t he t ot al  amount  of  t he set t l ement  i n R. M. ' s per sonal  

i nj ur y case,  and t he amount  of  at t or ney f ees t o whi ch At t or ney 

Mol i nar o was ent i t l ed out  of  t he R. M.  set t l ement  ar e c l ear l y 

er r oneous.   We uphol d t he r emai nder  of  t he r ef er ee' s f i ndi ngs of  

f act  and cor r espondi ng concl usi ons of  l aw,  i ncl udi ng t he 

f i ndi ngs and concl usi ons as t o count  10 of  t he compl ai nt .   We 

al so concl ude t hat  t he appr opr i at e sanct i on f or  At t or ney 

Mol i nar o' s mi sconduct  i s a 60- day suspensi on of  hi s l i cense t o 

pr act i ce l aw i n Wi sconsi n.   Fi nal l y,  we concl ude t hat  t hi s case 

pr esent s ext r aor di nar y c i r cumst ances war r ant i ng a r educt i on i n 

t he amount  of  cost s i mposed.  

¶3 At t or ney Mol i nar o was admi t t ed t o pr act i ce l aw i n 

Wi sconsi n i n 1979.   He has been a gener al  pr act i t i oner  i n t he 

Wausau ar ea t hr oughout  hi s l egal  car eer .   He has no pr evi ous 

di sci pl i nar y hi st or y.   Pr i or  t o 2001 At t or ney Mol i nar o ear ned a 

r el at i vel y modest  i ncome f r om hi s l aw pr act i ce.  
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¶4 I n 2002 At t or ney Mol i nar o r epr esent ed J. K.  i n a 

wor kpl ace i nj ur y case t hat  occur r ed i n I ndi ana.   At t or ney 

Mol i nar o r et ai ned an I ndi ana at t or ney t o act  as l ocal  counsel .  

J. K. ' s case was set t l ed f or  $1. 1 mi l l i on.   J. K.  subsequent l y 

f i l ed a gr i evance agai nst  At t or ney Mol i nar o.   I n t he cour se of  

i nvest i gat i ng J. K. ' s gr i evance,  t he OLR audi t ed At t or ney 

Mol i nar o' s t r ust  and busi ness account s.   The audi t  t ur ned up 

what  t he OLR vi ewed as i mpr opr i et i es i n At t or ney Mol i nar o' s 

handl i ng of  t he set t l ement  i n R. M. ' s case.   At t or ney Mol i nar o 

set t l ed R. M. ' s case f or  $1. 4 mi l l i on i n t he spr i ng of  2001.   

R. M.  had si gned a cont i ngent  f ee agr eement  on Sept ember  3,  1996,  

whi ch pr ovi ded,  " I n t he event  damages ar e r ecover ed by 

set t l ement  or  t r i al  and bef or e not i ce of  appeal  i s  ser ved,  

[ At t or ney Mol i nar o]  i s  t o r ecei ve 33 1/ 3 per cent  of  t he amount  

pai d. "   The OLR' s i nvest i gat i on i nt o At t or ney Mol i nar o' s  

handl i ng of  J. K. ' s and R. M. ' s cases and i t s audi t i ng of  hi s 

account s l ast ed f or  30 mont hs pr i or  t o t he mat t er  bei ng r ef er r ed 

t o t he pr el i mi nar y r evi ew commi t t ee.  

¶5 On Apr i l  18,  2007,  t he OLR f i l ed a compl ai nt  al l egi ng 

13 count s of  mi sconduct  agai nst  At t or ney Mol i nar o.   The f i r st  

f our  count s ar ose out  of  hi s r epr esent at i on of  J. K.   The 

compl ai nt  al l eged t hat  At t or ney Mol i nar o f ai l ed t o act  wi t h 

r easonabl e di l i gence and pr ompt ness i n r epr esent i ng J. K. ;  f ai l ed 

t o abi de by J. K. ' s deci s i ons concer ni ng t he obj ect i ve of  t he 

r epr esent at i on;  f ai l ed t o t ake st eps t o pr ot ect  J. K. ' s 

i nt er est s;  and r epr esent ed J. K.  al t hough t he r epr esent at i on may 
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have been mat er i al l y  l i mi t ed by At t or ney Mol i nar o' s own 

i nt er est s.    

¶6 The OLR' s compl ai nt  al so al l eged t hat  At t or ney 

Mol i nar o set t l ed R. M. ' s per sonal  i nj ur y case f or  $1. 085 mi l l i on 

pl us an addi t i onal  $215, 000 i n st r uct ur ed set t l ement  pr oceeds 

f or  R. M. ' s mi nor  chi l dr en.   The compl ai nt  al l eged t hat  pur suant  

t o t he wr i t t en f ee agr eement ,  At t or ney Mol i nar o was ent i t l ed t o 

at t or ney f ees of  $361, 666,  whi ch was one- t hi r d of  t he $1. 085 

mi l l i on set t l ement .   The compl ai nt  al so al l eged t he mi nor  

set t l ement  appr oved by t he c i r cui t  cour t  pr ov i ded t hat  t he 

def endant s i n t he case woul d pay At t or ney Mol i nar o $90, 000 f or  

hi s at t or ney f ees and cost s i n t he mi nor s '  case.   Accor di ng t o 

t he compl ai nt ,  t hi s woul d br i ng t he f ee t o whi ch At t or ney 

Mol i nar o was ent i t l ed up t o $451, 666.    

¶7 The compl ai nt  al l eged t hat  on May 17,  2001,  At t or ney 

Mol i nar o deposi t ed t wo checks t ot al i ng $1. 175 mi l l i on 

( consi st i ng of  t he $1. 085 mi l l i on set t l ement  and At t or ney 

Mol i nar o' s $90, 000 f ee f or  t he mi nor s '  set t l ement )  i nt o a new 

savi ngs account  At t or ney Mol i nar o opened t hat  day i n t he name of  

hi s l aw f i r m at  Mar at hon Savi ngs Bank ( " Mar at hon Account " ) .   The 

compl ai nt  al l eged al t hough t he checks wer e made payabl e t o 

At t or ney Mol i nar o' s t r ust  account  and t he maj or i t y of  t he f unds 

bel onged t o R. M. ,  t he account  was not  i dent i f i ed as a t r ust  

account  nor  di d R. M. ' s name appear  on t he account .   The 

compl ai nt  al l eged t he f ul l  $1. 175 mi l l i on,  i ncl udi ng R. M. ' s 

shar e of  t he money,  and At t or ney Mol i nar o' s at t or ney f ees,  

r emai ned commi ngl ed i n t he account  f r om May 17,  2001,  t hr ough 



No.  2007AP869- D   

 

5 
 

Jul y 3,  2001.   The account  ear ned i nt er est  at  a r at e var yi ng 

bet ween 2. 25 per cent  and 2. 75 per cent .   

¶8 The compl ai nt  al l eged t hat  on Jul y 3,  2001,  At t or ney 

Mol i nar o t r ansf er r ed $950, 000 of  t he R. M.  set t l ement  f unds f r om 

t he Mar at hon Account  t o hi s busi ness checki ng account  at  Fi r st ar  

Bank.   The compl ai nt  al l eged t hat  on Jul y 5,  2001,  a $470, 000 

busi ness account  check was wr i t t en t o R. M. ' s power  of  at t or ney 

f r om At t or ney Mol i nar o' s busi ness account .   On Jul y 18,  2001,  a 

busi ness account  check was wr i t t en t o an exper t  wi t ness f or  

$2, 409. 50.   These t wo di sbur sement s l ef t  a bal ance i n t he 

busi ness checki ng account  of  $477, 590. 50 f r om t he R. M.  t r ansf er .   

The compl ai nt  al l eged At t or ney Mol i nar o r et ai ned t hi s bal ance as 

payment  of  hi s at t or ney f ees and cost s,  and he di d not  pr epar e a 

set t l ement  st at ement  or  pr ovi de an account i ng t o R. M.  r ef l ect i ng 

t he amount  of  t he f ees and cost s.   

¶9 The compl ai nt  al l eged t hat  pr i or  t o t he t i me of  t he 

R. M.  set t l ement ,  At t or ney Mol i nar o had mai nt ai ned i ndi v i dual  

c l i ent  l edger s f or  R. M.  and ot her  c l i ent s t hat  r ecor ded t r ust  

account  t r ansact i ons,  i ncur r ed f ees and cost s,  and payment s 

r ecei ved f r om each cl i ent .   The compl ai nt  al l eged no ent r i es 

wer e made on R. M. ' s i ndi v i dual  c l i ent  l edger  r ef l ect i ng r ecei pt  

of  t he $1. 085 mi l l i on set t l ement ,  nor  wer e ent r i es made 

r egar di ng payment  of  At t or ney Mol i nar o' s f ees and cost s.   The 

compl ai nt  al l eged t hat  R. M. ' s l edger  showed t hat  cost s of  

$16, 738 had been i ncur r ed up t o t he t i me of  set t l ement ,  but  

t hose cost s wer e " zer oed out "  on t he l edger  wi t hout  r ef l ect i ng 

any payment .    
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¶10 The compl ai nt  al l eged t hat  on December  31,  2001,  

At t or ney Mol i nar o' s of f i ce pr epar ed t wo busi ness checks t ot al i ng 

$44, 500,  f or  t he pur pose of  t r ansf er r i ng f unds f r om t he busi ness 

checki ng account  t o t he account  i n t he Mar at hon Savi ngs Bank.   A 

$35, 000 check was deposi t ed t o t he Mar at hon Account  on 

December  31,  2001,  and a $9, 500 check was deposi t ed i n t he 

account  on Januar y 11,  2002.   The compl ai nt  al l eged t hat  on 

Febr uar y 6,  2002,  At t or ney Mol i nar o t r ansf er r ed $44, 500 f r om t he 

Mar at hon Account  back t o hi s busi ness checki ng account .   The 

compl ai nt  al l eged as a r esul t  of  t hose t r ansf er s,  At t or ney 

Mol i nar o di d not  r epor t  $44, 500 i n f ees t hat  he was or i gi nal l y 

pai d i n 2001 as i ncome on hi s 2001 i ncome t ax r et ur n.  

¶11 The compl ai nt  al l eged t hat  TI G I nsur ance Company,  

R. M. ' s wor ker ' s  compensat i on car r i er ,  was named as a co-

pl ai nt i f f  i n R. M. ' s l awsui t  and TI G hel d a l i en on t he 

set t l ement  pr oceeds.   The compl ai nt  al l eged t hat  At t or ney 

Mol i nar o f ai l ed t o not i f y TI G of  t he set t l ement  or  send any 

wr i t t en not i ce t o TI G r egar di ng hi s r ecei pt  of  f unds i n whi ch 

TI G hel d an i nt er est .   The compl ai nt  al l eged TI G l ear ned of  t he 

R. M.  set t l ement  f r om a sour ce ot her  t han At t or ney Mol i nar o,  and 

a TI G r epr esent at i ve cont act ed At t or ney Rol and Caf ar o f or  

assi st ance i n enf or ci ng TI G' s st at ut or y l i en r i ght s.  

¶12 The compl ai nt  al l eged t hat  on Oct ober  10,  2001,  

At t or ney Mol i nar o t ol d Caf ar o t hat  t he R. M.  case had been 

set t l ed f or  $1. 4 mi l l i on and t hat  TI G woul d be pai d i t s f ul l  

s t at ut or y l i en.   Caf ar o asked At t or ney Mol i nar o t o pr ovi de 

copi es of  t he set t l ement  document s and a pr oposed t hi r d par t y 
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pr oceeds di st r i but i on agr eement .   The compl ai nt  al l eged At t or ney 

Mol i nar o di d not  pr ompt l y compl y wi t h t hi s r equest .   The 

compl ai nt  al l eged t hat  i n November  2001 Caf ar o r enewed hi s 

r equest  f or  copi es of  t he set t l ement  document s and pr oposed 

t hi r d par t y di st r i but i on agr eement  and advi sed At t or ney Mol i nar o 

t hat  TI G' s st at ut or y l i en was $66, 934. 18,  and t hat  TI G expect ed 

At t or ney Mol i nar o,  as a f i duci ar y of  TI G,  t o hol d i n t r ust  al l  

f unds due TI G.   The compl ai nt  al l eged at  t hat  t i me At t or ney 

Mol i nar o was not  hol di ng TI G' s f unds i n a t r ust  account ,  but  

r at her  i n t he Mar at hon Account  he had opened i n May of  2001.    

¶13 The compl ai nt  al l eged t hat  on November  20,  2001,  

At t or ney Mol i nar o t r ansf er r ed $68, 706. 82 f r om t he Mar at hon 

Account  t o hi s busi ness checki ng account ,  and a $66, 934. 18 check 

was wr i t t en f r om t he busi ness account  t o TI G f or  payment  of  i t s 

l i en.   Thi s l ef t  $1, 772. 64 of  R. M. ' s set t l ement  f unds i n 

At t or ney Mol i nar o' s busi ness checki ng account .   The compl ai nt  

al l eged t hat  on November  21,  2001,  At t or ney Mol i nar o sent  Caf ar o 

t he $66, 934. 18 check but  di d not  encl ose a pr oposed t hi r d par t y 

pr oceeds di st r i but i on agr eement  or  any set t l ement  document s.   

Caf ar o agai n wr ot e t o At t or ney Mol i nar o r equest i ng t hose 

document s.    

¶14 The compl ai nt  al l eged t hat  on December  20,  2001,  

At t or ney Mol i nar o sent  Caf ar o a pr oposed di st r i but i on agr eement  

t hat  i ndi cat ed t he set t l ement  was $1. 175 mi l l i on i nst ead of  t he 

act ual  f i gur e of  $1. 085 mi l l i on.   The compl ai nt  al l eged At t or ney 

Mol i nar o r epor t ed hi s at t or ney f ees and cost s wer e $479, 363. 14,  

t he exact  amount  l ef t  i n At t or ney Mol i nar o' s busi ness account  
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af t er  maki ng t he di sbur sement s f or  R. M.   The compl ai nt  al l eged 

At t or ney Mol i nar o f ai l ed t o pr ovi de a set t l ement  st at ement  or  

ot her  set t l ement  document s r equest ed by Caf ar o.   The compl ai nt  

al l eged on December  26,  2001,  Caf ar o advi sed At t or ney Mol i nar o 

t hat  i f  he di d not  r ecei ve al l  set t l ement - r el at ed cour t  

document s by Januar y 18,  2002,  he woul d i ni t i at e cour t  

pr oceedi ngs t o voi d t he set t l ement .  

¶15 The compl ai nt  al l eged t hat  on Januar y 9,  2002,  

At t or ney Mol i nar o sent  Caf ar o copi es of  t he r el ease and mi nor  

set t l ement  agr eement  i n t he R. M.  case.   The compl ai nt  al so 

al l eged on Januar y 18,  2002,  Caf ar o i nf or med At t or ney Mol i nar o 

t hat  t hose document s wer e i nconsi st ent  wi t h ones At t or ney 

Mol i nar o had pr evi ousl y sent .   Caf ar o advi sed At t or ney Mol i nar o 

t hat  he woul d consi der  t he set t l ement  agr eement  nul l  and voi d 

unl ess At t or ney Mol i nar o pr ovi ded sat i sf act or y document at i on.    

¶16 The compl ai nt  al l eged t hat  on Febr uar y 22,  2002,  

At t or ney Mol i nar o pr ovi ded Caf ar o wi t h a r evi sed t hi r d par t y 

pr oceeds di st r i but i on agr eement  showi ng t he set t l ement  amount  as 

$1. 085 mi l l i on and l i s t i ng At t or ney Mol i nar o' s f ees and cost s as 

$380, 753 r at her  t han t he $479, 363. 14 t hat  At t or ney Mol i nar o had 

ear l i er  r epor t ed.   The compl ai nt  al l eged At t or ney Mol i nar o di d 

not  pr ovi de any cost  st at ement  as r equest ed by Caf ar o,  but  

r epr esent ed t he t ot al  cost s wer e appr oxi mat el y $23, 000.   

At t or ney Mol i nar o al so i ndi cat ed t hat  hi s f ee f or  t he chi l dr en' s 

set t l ement  was $100, 000,  out  of  whi ch he had pai d $10, 000 t o t he 

guar di an ad l i t em.   The compl ai nt  al l eged t he def endant s had 

pai d t he guar di an ad l i t em $10, 000 di r ect l y.    
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¶17 The compl ai nt  al l eged t hat  as of  Febr uar y 20,  2002,  

$163, 704. 40 of  R. M. ' s f unds r emai ned i n t he Mar at hon Account .   

The compl ai nt  al so al l eged At t or ney Mol i nar o c l osed t he Mar at hon 

Account  t hat  same day and t r ansf er r ed t he r emai ni ng f unds t o hi s 

c l i ent  t r ust  account .  

¶18 The compl ai nt  al l eged t hat  At t or ney Mol i nar o' s wi f e 

f i l ed a pet i t i on f or  di vor ce t he f ol l owi ng day.   I n hi s swor n 

r esponse t o i nt er r ogat or i es ser ved upon hi m i n t he di vor ce case,  

At t or ney Mol i nar o r epr esent ed t hat  t he $163, 704. 40 deposi t  

per t ai ned t o a case t hat  was set t l ed i n Januar y 2002 and t hat  

At t or ney Mol i nar o mi ght  r ecei ve an addi t i onal  $4, 601. 22 f ee i f  

not  c l ai med by a pr i or  at t or ney.   The compl ai nt  al l eged t he R. M.  

case was set t l ed i n May 2001,  not  Januar y 2002,  and i t  i nvol ved 

no pr i or  at t or ney.  

¶19 The compl ai nt  al l eged t hat  on June 18,  2003,  mor e t han 

a year  af t er  t he Mar at hon Account  was cl osed,  a $1, 482. 57 t r ust  

account  check was wr i t t en t o At t or ney Mol i nar o' s f i r m and 

at t r i but ed t o R. M. ' s t r ust  account  f unds.   The check st ub f or  

t he check r ead,  " 2001 t ax on i nt er est  ( 51%) . "   At t or ney Mol i nar o 

di d not  account  t o R. M.  f or  t hi s  payment .   The compl ai nt  al l eged 

t he bal ance of  R. M. ' s t r ust  account  f unds wer e used t o pay 

var i ous medi cal  expenses and t o make t wo ot her  di st r i but i ons t o 

an i nvest ment  account  f or  R. M. ,  af t er  whi ch R. M. ' s f unds wer e 

f ul l y di sbur sed.    

¶20 The compl ai nt  al l eged t he di st r i but i ons pai d t o 

At t or ney Mol i nar o f r om R. M. ' s set t l ement  pr oceeds i n 2001 and 

2002 t ot al ed $480, 844.   The compl ai nt  al l eged At t or ney Mol i nar o 
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was ent i t l ed t o r ecei ve no mor e t han $471, 693 f r om t he R. M.  

set t l ement ,  consi st i ng of  hi s one- t hi r d cont i ngency f ee of  

$361, 666,  hi s $90, 000 f ee f r om t he mi nor  chi l dr en' s set t l ement ,  

t he $16, 738 i n accr ued cost s r ecor ded on R. M. ' s c l i ent  l edger ,  

and an addi t i onal  $3, 289 f or  mi l eage,  meal s and of f i ce expenses 

t hat  wer e not  r ecor ded on R. M. ' s c l i ent  l edger  but  t hat  At t or ney 

Mol i nar o speci f i cal l y i dent i f i ed as per t ai ni ng t o R. M.    

¶21 The compl ai nt  al l eged t hat  because At t or ney Mol i nar o 

was owed,  at  t he most ,  $471, 693 f r om R. M. ' s set t l ement  f unds,  

but  he t ook $480, 844,  At t or ney Mol i nar o owed R. M.  r est i t ut i on i n 

t he amount  of  $9, 151 pl us i nt er est .    

¶22 The compl ai nt  al l eged f i ve count s of  mi sconduct  wi t h 

r espect  t o At t or ney Mol i nar o' s handl i ng of  R. M. ' s case:    

 ( Count  5)  By deposi t i ng over  $1 mi l l i on of  c l i ent  
f unds i nt o a non- t r ust  account ;  by subsequent l y 
t r ansf er r i ng t hose f unds t o hi s busi ness checki ng 
account  f or  di sbur sement ;  and by t empor ar i l y  
commi ngl i ng $44, 500 of  hi s own f unds wi t h c l i ent  f unds 
i n t he Mar at hon Account ,  At t or ney Mol i nar o f ai l ed t o 
deposi t  c l i ent  f unds t o an i dent i f i abl e t r ust  account  
and commi ngl ed hi s own f unds wi t h c l i ent  f unds,  i n 
v i ol at i on of  f or mer  SCR 20: 1. 15( a) . 1 

                                                 
1 Because t he conduct  under l y i ng t hi s case ar ose pr i or  t o 

Jul y 1,  2004,  unl ess ot her wi se i ndi cat ed,  al l  r ef er ences t o t he 
Wi sconsi n Supr eme Cour t  Rul es wi l l  be t o t hose i n ef f ect  pr i or  
t o Jul y 1,  2004.   

For mer  SCR 20: 1. 15( a)  pr ovi ded:  

 A l awyer  shal l  hol d i n t r ust ,  separ at e f r om t he 
l awyer ' s own pr oper t y,  t hat  pr oper t y of  c l i ent s and 
t hi r d per sons t hat  i s i n t he l awyer ' s possessi on i n 
connect i on wi t h a r epr esent at i on or  when act i ng i n a 
f i duci ar y capaci t y.   Funds hel d i n connect i on wi t h a 
r epr esent at i on or  i n a f i duci ar y capaci t y i ncl ude 
f unds hel d as t r ust ee,  agent ,  guar di an,  per sonal  
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 ( Count  6)  By f ai l i ng t o gi ve pr ompt  wr i t t en 
not i ce t o TI G r egar di ng hi s r ecei pt  of  $66, 934. 18 of  
i t s  f unds;  by f ai l i ng t o del i ver  TI G' s set t l ement  
f unds unt i l  November  21,  2001,  despi t e havi ng r ecei ved 
t he f unds on May 17,  2001;  and,  by f ai l i ng t o pr ovi de 
a f ul l  and accur at e account i ng of  t he set t l ement  
pr oceedi ngs t o TI G i n r esponse t o r equest s  f or  t he 
same,  At t or ney Mol i nar o f ai l ed t o pr ompt l y not i f y a 
c l i ent  or  t hi r d per son of  t he r ecei pt  of  any f unds i n 
whi ch t he cl i ent  or  t hi r d per son hel d an i nt er est ,  
f ai l ed t o pr ompt l y del i ver  t he f unds t he c l i ent  or  
t hi r d per son wer e ent i t l ed t o r ecei ve,  and f ai l ed,  
upon r equest ,  t o r ender  a f ul l  account i ng r egar di ng 
t he f unds,  i n v i ol at i on of  f or mer  SCR 20: 1. 15( b) .  2 

                                                                                                                                                             
r epr esent at i ve of  an est at e,  or  ot her wi se.   Al l  f unds 
of  c l i ent s and t hi r d per sons pai d t o a l awyer  or  l aw 
f i r m shal l  be deposi t ed i n one or  mor e i dent i f i abl e 
t r ust  account s as pr ovi ded i n par agr aph ( c) .   The 
t r ust  account  shal l  be mai nt ai ned i n a bank,  savi ngs 
bank,  t r ust  company,  cr edi t  uni on,  savi ngs and l oan 
associ at i on or  ot her  i nvest ment  i nst i t ut i on aut hor i zed 
t o do busi ness and l ocat ed i n Wi sconsi n.   The t r ust  
account  shal l  be c l ear l y desi gnat ed as " Cl i ent ' s 
Account "  or  " Tr ust  Account "  or  wor ds of  si mi l ar  
i mpor t .   No f unds bel ongi ng t o t he l awyer  or  l aw f i r m,  
except  f unds r easonabl y suf f i c i ent  t o pay or  avoi d 
i mposi t i on of  account  ser vi ce char ges,  may be 
deposi t ed i n such an account .   Unl ess t he c l i ent  
ot her wi se di r ect s i n wr i t i ng,  secur i t i es i n bear er  
f or m shal l  be kept  by t he at t or ney i n a saf e deposi t  
box i n a bank,  savi ngs bank,  t r ust  company,  cr edi t  
uni on,  savi ngs and l oan associ at i on or  ot her  
i nvest ment  i nst i t ut i on aut hor i zed t o do busi ness and 
l ocat ed i n Wi sconsi n.   The saf e deposi t  box shal l  be 
c l ear l y desi gnat ed as " Cl i ent ' s Account "  or  " Tr ust  
Account "  or  wor ds of  s i mi l ar  i mpor t .   Ot her  pr oper t y 
of  a c l i ent  or  t hi r d per son shal l  be i dent i f i ed as 
such and appr opr i at el y saf eguar ded.   I f  a l awyer  al so 
l i censed i n anot her  st at e i s  ent r ust ed wi t h f unds or  
pr oper t y i n connect i on wi t h an out - of - st at e 
r epr esent at i on,  t hi s pr ovi s i on shal l  not  super sede t he 
t r ust  account  r ul es of  t he ot her  st at e.  

2 For mer  SCR 20: 1. 15( b)  pr ovi ded:  
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 ( Count  7)  By t r ansf er r i ng R. M. ' s set t l ement  f unds 
f r om t he Mar at hon Account  t o hi s busi ness checki ng 
account  and keepi ng a por t i on of  t hose t r ansf er r ed 
f unds as hi s f ees and cost s wi t hout  gi v i ng R. M.  a 
set t l ement  st at ement  or  any account i ng——ei t her  i n 
advance of ,  or  af t er  t aki ng t he f unds——At t or ney 
Mol i nar o f ai l ed t o t r eat  pr oper t y i n whi ch bot h he and 
anot her  per son cl ai med i nt er est  as t r ust  pr oper t y 
unt i l  t her e was an account i ng and sever ance of  t hei r  
i nt er est s,  i n v i ol at i on of  f or mer  SCR: 1. 15( d) .  3 

 ( Count  8)  By f ai l i ng t o r ecor d on a l edger  t he 
r ecei pt  and di sbur sement  of  over  $1 mi l l i on f or  R. M. ,  
and by payi ng f ees and cost s t o hi msel f  by 
t r ansf er r i ng f unds t o hi s busi ness account ,  f r om whi ch 
he made di sbur sement s and kept  t he r emai nder ,  At t or ney 
Mol i nar o f ai l ed t o keep compl et e r ecor ds of  t r ust  
account  f unds and ot her  t r ust  pr oper t y f or  at  l east  
s i x year s af t er  t er mi nat i on of  t he r epr esent at i on i n 
v i ol at i on of  f or mer  SCR 20: 1. 15( e) . 4  

                                                                                                                                                             
 Upon r ecei v i ng f unds or  ot her  pr oper t y i n whi ch a 
c l i ent  or  t hi r d per son has an i nt er est ,  a l awyer  shal l  
pr ompt l y not i f y t he c l i ent  or  t hi r d per son i n wr i t i ng.   
Except  as st at ed i n t hi s r ul e or  ot her wi se per mi t t ed 
by l aw or  by agr eement  wi t h t he c l i ent ,  a l awyer  shal l  
pr ompt l y del i ver  t o t he c l i ent  or  t hi r d per son any 
f unds or  ot her  pr oper t y t hat  t he c l i ent  or  t hi r d 
per son i s ent i t l ed t o r ecei ve and,  upon r equest  by t he 
c l i ent  or  t hi r d per son,  shal l  r ender  a f ul l  account i ng 
r egar di ng such pr oper t y.  

3 For mer  SCR 20: 1. 15( d)  pr ovi ded:  

 When,  i n t he r epr esent at i on,  a l awyer  i s i n t he 
possessi on of  pr oper t y i n whi ch bot h t he l awyer  and 
anot her  per son cl ai m i nt er est s,  t he pr oper t y shal l  be 
t r eat ed by t he l awyer  as t r ust  pr oper t y unt i l  t her e i s 
an account i ng and sever ance of  t hei r  i nt er est s.   I f  a 
di sput e ar i ses concer ni ng t hei r  r espect i ve i nt er est s,  
t he por t i on i n di sput e shal l  cont i nue t o be t r eat ed as 
t r ust  pr oper t y unt i l  t he di sput e i s r esol ved.  

4 For mer  SCR 20: 1. 15( e)  pr ovi ded:  

 Compl et e r ecor ds of  t r ust  account  f unds and ot her  
t r ust  pr oper t y shal l  be kept  by t he l awyer  and shal l  
be pr eser ved f or  a per i od of  at  l east  s i x year s af t er  
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 ( Count  9)  By t aki ng appr oxi mat el y $9, 151 mor e of  
R. M. ' s f unds t han he was ent i t l ed t o r ecei ve as f ees 
and cost s;  by di sgui s i ng hi s r ecei pt  of  t hose f unds by 
gi v i ng no account i ng t o R. M.  and i naccur at e 
account i ngs t o Caf ar o;  by f ai l i ng t o r epor t  r ecei pt  of  
$44, 500 of  i ncome he r ecei ved i n 2001 on hi s 2001 
busi ness or  per sonal  t ax r et ur ns and usi ng t he 
Mar at hon Account  t o at t empt  t o hi de t hat  i ncome;  and 
by maki ng r epr esent at i ons on swor n answer s t o 
i nt er r ogat or i es pr opounded i n hi s di vor ce,  At t or ney 
Mol i nar o engaged i n conduct  i nvol v i ng di shonest y,  
f r aud,  decei t  or  mi sr epr esent at i on,  i n v i ol at i on of  
20: 8. 4( c) . 5  

                                                                                                                                                             
t er mi nat i on of  t he r epr esent at i on.   Compl et e r ecor ds 
shal l  i ncl ude:  ( i )  a cash r ecei pt s j our nal ,  l i s t i ng 
t he sour ces and dat e of  each r ecei pt ,  ( i i )  a 
di sbur sement s j our nal ,  l i s t i ng t he dat e and payee of  
each di sbur sement ,  wi t h al l  di sbur sement s bei ng pai d 
by check,  ( i i i )  a subsi di ar y l edger  cont ai ni ng a 
separ at e page f or  each per son or  company f or  whom 
f unds have been r ecei ved i n t r ust ,  showi ng t he dat e 
and amount  of  each r ecei pt ,  t he dat e and amount  of  
each di sbur sement ,  and any unexpended bal ance,  ( i v)  a 
mont hl y schedul e of  t he subsi di ar y l edger ,  i ndi cat i ng 
t he bal ance of  each cl i ent ' s account  at  t he end of  
each mont h,  ( v)  a det er mi nat i on of  t he cash bal ance 
( checkbook bal ance)  at  t he end of  each mont h,  t aken 
f r om t he cash r ecei pt s and cash di sbur sement s j our nal s 
and a r econci l i at i on of  t he cash bal ance ( checkbook 
bal ance)  wi t h t he bal ance i ndi cat ed i n t he bank 
st at ement ,  and ( v i )  mont hl y st at ement s,  i ncl udi ng 
cancel ed checks,  voucher s or  shar e dr af t s,  and 
dupl i cat e deposi t  s l i ps.   A r ecor d of  al l  pr oper t y 
ot her  t han cash whi ch i s hel d i n t r ust  f or  c l i ent s or  
t hi r d per sons,  as r equi r ed by par agr aph ( a)  her eof ,  
shal l  al so be mai nt ai ned.  Al l  t r ust  account  r ecor ds 
shal l  be deemed t o have publ i c aspect s as r el at ed t o 
t he l awyer ' s f i t ness t o pr act i ce.  

5 SCR 20: 8. 4( c)  s t at es i t  i s  pr of essi onal  mi sconduct  f or  a 
l awyer  t o " engage i n conduct  i nvol v i ng di shonest y,  f r aud,  decei t  
or  mi sr epr esent at i on;  .  .  .  . "  
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¶23 Count  10 of  t he OLR' s compl ai nt  al l eged:  

 By pr ovi di ng OLR wi t h a number  of  conf l i c t i ng and 
i naccur at e account i ngs r egar di ng t he di sposi t i on of  
R. M. ' s f unds;  by f ai l i ng t o pr ovi de OLR wi t h a 
compl et e account i ng t hat  accur at el y showed t he amount  
of  f unds t hat  At t or ney Mol i nar o had r ecei ved f r om 
R. M. ' s set t l ement  i ncl udi ng t he di sbur sement  of  
i nt er est ;  by mi sr epr esent i ng t hat  t he $44, 500 t r ansf er  
bet ween hi s busi ness account  and t he Mar at hon Account  
per t ai ned t o a wor ker ' s compensat i on di sput e;  and by 
mi sr epr esent i ng t he pur pose and cal cul at i on of  t he 
$1, 482. 52 t r ust  account  check t o hi s f i r m,  At t or ney 
Mol i nar o di d,  i n t he cour se of  an OLR i nvest i gat i on,  
wi l l f ul l y  f ai l  t o pr ovi de r el evant  i nf or mat i on,  answer  
quest i ons f ul l y,  or  f ur ni sh document s,  and made a 
mi sr epr esent at i on i n a di scl osur e t o OLR,  i n v i ol at i on 
of  SCR 22. 03( 6) . 6 

¶24 Fi nal l y,  t he OLR' s compl ai nt  al l eged t he f ol l owi ng 

addi t i onal  v i ol at i ons:  

 ( Count  11)  By f ai l i ng t o keep a cash r ecei pt s 
j our nal ,  a di sbur sement s j our nal ,  or  gener al  l edger  or  
t r ansact i on r egi st er  showi ng a chr onol ogi cal  hi st or y 
of  t r ansact i ons i n t he account  and t he cl i ent s t o 
whi ch t hey wer e at t r i but abl e,  and by f ai l i ng t o cr eat e 
and r et ai n a mont hl y schedul e of  subsi di ar y l edger s 
i ndi cat i ng t he bal ance of  each c l i ent ' s account  at  t he 
end of  each mont h,  At t or ney Mol i nar o f ai l ed t o keep 
compl et e and accur at e t r ust  account  r ecor ds as 
r equi r ed under  f or mer  SCR 20: 1. 15( e) .  

 ( Count  12)  By deposi t i ng 41 ear ned f ee payment s 
t ot al i ng $15, 919. 80 i nt o hi s c l i ent  t r ust  account  i n 

                                                 
6 SCR 22. 03( 6)  pr ovi des as f ol l ows:  

 I n t he cour se of  t he i nvest i gat i on,  t he 
r espondent ' s wi l f ul  f ai l ur e t o pr ovi de r el evant  
i nf or mat i on,  t o answer  quest i ons f ul l y,  or  t o f ur ni sh 
document s and t he r espondent ' s mi sr epr esent at i on i n a 
di scl osur e ar e mi sconduct ,  r egar dl ess of  t he mer i t s of  
t he mat t er s asser t ed i n t he gr i evance.  
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November  and December  2001,  At t or ney Mol i nar o 
commi ngl ed per sonal  and cl i ent  f unds i n a c l i ent  t r ust  
account ,  i n v i ol at i on of  f or mer  SCR 20: 1. 15( a) .  

 ( Count  13)  By deposi t i ng $15, 919. 80 i n ear ned 
f ees and cost s t o hi s c l i ent  t r ust  account  f or  t he 
pur pose of  hi di ng i ncome and avoi di ng t axat i on on 
t hose f ees i n t he year  i n whi ch t hey wer e r ecei ved,  
At t or ney Mol i nar o engaged i n conduct  i nvol v i ng 
di shonest y,  f r aud,  decei t  or  mi sr epr esent at i on i n 
v i ol at i on of  SCR 20: 8. 4( c) .  

¶25 At t or ney Mol i nar o f i l ed an answer  t o t he OLR' s 

compl ai nt  on June 15,  2007.   Russel l  L.  Hanson was appoi nt ed 

r ef er ee.   A t hr ee- day hear i ng was hel d i n Oct ober  2007.   At  t he 

hear i ng,  Nancy War ner ,  an OLR i nvest i gat or ,  t est i f i ed at  l engt h 

about  her  audi t  of  At t or ney Mol i nar o' s account s and her  

concl usi on t hat  he over char ged R. M.  by appr oxi mat el y $9, 600.   

At t or ney Caf ar o,  who r epr esent ed t he wor ker ' s compensat i on 

car r i er  i n t he R. M.  case,  t est i f i ed about  hi s deal i ngs wi t h 

At t or ney Mol i nar o r egar di ng t he wor ker ' s compensat i on car r i er ' s 

subr ogat ed i nt er est  i n t he R. M.  set t l ement .  

¶26 At t or ney Mol i nar o t est i f i ed at  l engt h r egar di ng t he 

cal cul at i on of  hi s f ees i n R. M. ' s case and expl ai ned t hat  he was 

ent i t l ed t o one- t hi r d of  t he t ot al  set t l ement ,  whi ch was $1. 4 

mi l l i on.   Wi t h r espect  t o t he t r ansf er  of  $44, 500 f r om hi s 

busi ness account  t o t he Mar at hon Account ,  At t or ney Mol i nar o 

t est i f i ed he was not  at t empt i ng t o hi de i ncome,  but  was 

r eser vi ng money t o cover  possi bl e f ut ur e expenses,  i ncl udi ng 

medi cal  bi l l s .   At t or ney Mol i nar o t est i f i ed t hat  af t er  R. M. ' s 

case was set t l ed,  R. M.  was hospi t al i zed and t her e wer e pot ent i al  

l ar ge bi l l s  out st andi ng,  and he di d not  know i f  t he wor ker ' s 
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compensat i on car r i er ,  Medi car e,  or  some ot her  sour ce woul d pay 

f or  t hem.   He t est i f i ed he bel i eved he was ent i t l ed not  t o c l ai m 

f ees f or  t ax pur poses unt i l  he was sat i sf i ed hi s c l i ent  was 

pr ot ect ed and t hat  was why t he $44, 500 was not  r epor t ed as 

i ncome unt i l  2002.    

¶27 The r ef er ee i ssued hi s r epor t  and r ecommendat i on on 

Januar y 21,  2008.   He concl uded t hat  t he OLR had f ai l ed t o meet  

i t s bur den of  pr oof  wi t h r espect  t o t he f i r st  f our  count s of  t he 

compl ai nt ,  i . e. ,  t hose count s i nvol v i ng J. K.   The r ef er ee al so 

f ound t hat  t he OLR f ai l ed t o meet  i t s bur den of  pr oof  as t o 

count  10 of  t he compl ai nt ,  whi ch al l eged t hat  At t or ney Mol i nar o 

f ai l ed t o cooper at e wi t h t he OLR i n t he cour se of  i t s  

i nvest i gat i on and made conf l i c t i ng and i naccur at e 

r epr esent at i ons.   The r ef er ee sai d,  " Vi r t ual l y al l  i nf or mat i on 

ent er ed at  t he hear i ng was suppl i ed by t he Respondent  and i t  

appear s he made a good f ai t h ef f or t  t o come up wi t h t he 

i nf or mat i on t he Compl ai nant  was r equest i ng. "   

¶28 The r ef er ee concl uded t hat  t he OLR di d meet  i t s bur den 

of  pr oof  on count s 5 t hr ough 9 and 11 t hr ough 13.   As t o count  

5,  t he r ef er ee sai d At t or ney Mol i nar o admi t t ed t hat  he f ai l ed t o 

deposi t  t he R. M.  set t l ement  f unds i nt o an i dent i f i abl e t r ust  

account .   As t o count s 6 and 7,  t he r ef er ee sai d At t or ney 

Mol i nar o r ecei ved t he R. M.  set t l ement  f unds on May 17,  2001.   

The r ef er ee f ound t hat  TI G was a co- pl ai nt i f f  and hel d a l i en on 

t he set t l ement  f unds,  but  At t or ney Mol i nar o f ai l ed t o not i f y TI G 

he had r ecei ved t he f unds and At t or ney Caf ar o l ear ned about  t he 

set t l ement  f r om anot her  sour ce.   The r ef er ee f ound t hat  At t or ney 
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Mol i nar o di d pay TI G t he f ul l  amount  of  i t s  l i en,  but  he di d not  

do so unt i l  November  20,  2001,  mor e t han si x mont hs af t er  he 

r ecei ved t he f unds.   The r ef er ee al so concl uded At t or ney 

Mol i nar o never  gave TI G a f ul l  account i ng.    

¶29 As t o count  8,  t he r ef er ee concl uded At t or ney Mol i nar o 

f ai l ed t o pr ovi de evi dence t hat  he gave a wr i t t en account i ng t o 

R. M. ,  and t he r ef er ee al so not ed At t or ney Mol i nar o di d not  

pr ovi de t he t est i mony of  a r epr esent at i ve of  R. M.  t o t he ef f ect  

t hat  a wr i t t en account i ng had been gi ven.   The r ef er ee concl uded 

At t or ney Mol i nar o knew how t o mai nt ai n hi s t r ust  account  r ecor ds 

s i nce he was pr oper l y r ecor di ng ent r i es i n ot her  c l i ent  mat t er s 

dur i ng t hi s same t i me per i od.  

¶30 Wi t h r espect  t o count  9,  t he r ef er ee concl uded 

At t or ney Mol i nar o t ook mor e of  R. M. ' s f unds t han he was ent i t l ed 

t o r ecei ve as f ees and cost s and hi s t aki ng and keepi ng t he 

excess f unds was di shonest . 7  The r ef er ee concl uded At t or ney 

Mol i nar o gave a f al se account i ng of  hi s f ees and cost s t o 

At t or ney Caf ar o and t hat  he gave cont r adi ct or y st at ement s about  

hi s f ees t o t he OLR.    

¶31 Wi t h r espect  t o t he al l egat i ons i n count  9 t hat  

At t or ney Mol i nar o f ai l ed t o r epor t  r ecei pt  of  $44, 500 of  i ncome 

                                                 
7 On page 28 of  hi s r epor t ,  t he r ef er ee r ef er r ed t o At t or ney 

Mol i nar o' s " t aki ng appr oxi mat el y $89, 151 mor e of  [ R. M. ' s]  f unds 
t han he was ent i t l ed t o r ecei ve .  .  .  . "   As t he OLR poi nt ed out  
i n i t s r epl y br i ef ,  t he $89, 151 f i gur e was a t ypogr aphi cal  
er r or .   The amount  of  t he over char ge al l eged i n t he OLR' s 
compl ai nt  was $9, 151.  The OLR asser t s t he act ual  amount  of  t he 
over char ge pr oven at  t he hear i ng was $9, 630.  
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he r ecei ved i n 2001 on hi s 2001 busi ness or  per sonal  t ax 

r et ur ns,  t he r ef er ee concl uded t hat  At t or ney Mol i nar o shi f t ed 

i ncome f r om 2001 t o 2002 and achi eved an unl awf ul  f eder al  t ax 

advant age of  appr oxi mat el y $6, 019.   The r ef er ee speci f i cal l y 

r ej ect ed At t or ney Mol i nar o' s asser t i on t hat  t he t r ansf er  of  t he 

$44, 500 was due t o t he di sput e wi t h TI G.   The r ef er ee sai d t hat  

At t or ney Mol i nar o det er mi ned t o move t he f unds wi t hout  i nf or mi ng 

TI G;  he moved t he f unds f r om hi s busi ness account  t he ver y l ast  

day of  t he t ax year ;  he made i nconsi st ent  st at ement s r egar di ng 

t he pur pose of  t he t r ansf er ;  and he r et ur ned t he f unds t o hi s 

busi ness account  bef or e t he di sput e wi t h TI G was r esol ved.  

¶32 The r ef er ee al so concl uded t hat  t he OLR met  i t s bur den 

of  pr oof  on count s 11,  12,  and 13 of  t he compl ai nt .  

¶33 The OLR had sought  a t wo- year  suspensi on of  At t or ney 

Mol i nar o' s l i cense.   The r ef er ee' s ent i r e di scussi on as t o t he 

appr opr i at e sanct i on i s as f ol l ows:  

 I t  appear s t hat  except  f or  t he v i ol at i ons I  have 
f ound,  Mr .  Mol i nar o has been a compet ent  and honor abl e 
member  of  hi s pr of essi on.   Never t hel ess,  hi s conduct  
i n t hi s mat t er  i s so ser i ous t hat  I  must  r ecommend 
suspensi on of  hi s l i cense t o pr act i ce l aw f or  a 30 
mont h per i od.  

¶34 At t or ney Mol i nar o has appeal ed t he r ef er ee' s f i ndi ngs 

and concl usi ons as t o count s 5 t hr ough 9 and 11 t hr ough 13 of  

t he compl ai nt .   He al so chal l enges t he r ef er ee' s r ecommendat i on 

f or  a 30- mont h suspensi on.   The OLR has appeal ed t he r ef er ee' s 

concl usi on t hat  i t  f ai l ed t o meet  i t s bur den of  pr oof  on count  

10.   The OLR has not  appeal ed t he r ef er ee' s concl usi on t hat  t he 
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OLR f ai l ed t o meet  i t s bur den of  pr oof  wi t h r espect  t o count s 1 

t hr ough 4 of  t he compl ai nt .    

¶35 At t or ney Mol i nar o chal l enges many of  t he r ef er ee' s 

f i ndi ngs of  f act  and al so chal l enges t he r ef er ee' s concl usi ons 

t hat  At t or ney Mol i nar o' s conduct  v i ol at ed any et hi cal  r ul e.   

At t or ney Mol i nar o ar gues t hat  hi s f ee f or  r epr esent i ng R. M.  was 

pr oper l y based on t he f ul l  amount  of  t he $1. 4 mi l l i on 

set t l ement .   He says t he r ef er ee' s concl usi on t hat  t he R. M.  

set t l ement  was $1. 085 mi l l i on and t he at t or ney f ees f or  t he 

mi nor  chi l dr en' s set t l ement  was $90, 000 i s i naccur at e and 

r esul t s i n a mi scal cul at i on of  t he amount  of  at t or ney f ees t o 

whi ch At t or ney Mol i nar o was ent i t l ed.   At t or ney Mol i nar o ar gues 

t hat  t hr oughout  t he negot i at i ons l eadi ng t o a f i nal  r esol ut i on 

of  t he R. M.  l i t i gat i on,  i t  was cl ear  t hat  At t or ney Mol i nar o was 

ent i t l ed t o a t ot al  f ee of  $466, 666.   He says t he f i ndi ng t hat  

he r ecei ved $9, 630 mor e t han he was ent i t l ed t o i s i naccur at e.  

¶36 At t or ney Mol i nar o asser t s t her e was some conf usi on 

about  hi s f ee because R. M.  cont r i but ed $15, 000 f r om hi s $1. 1 

mi l l i on set t l ement  t o t he chi l dr en' s por t i on of  t he set t l ement .   

He al so asser t s t hat  he and t he chi l dr en' s guar di an ad l i t em 

agr eed t her e was no r eason t o cr eat e an " unnecessar y paper  

t r ai l "  ( and possi bl y del ayi ng t he f undi ng of  t he mi nor  

set t l ement )  and f or  t hi s r eason t he mi nor  set t l ement  document s 

do not  r ef l ect  t he addi t i onal  $15, 000 t hat  R. M.  cont r i but ed t o 

t he chi l dr en' s set t l ement .   At t or ney Mol i nar o agr ees t hat  t he 

guar di an ad l i t em was pai d $10, 000 di r ect l y by t he i nsur ance 
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company but  he ar gues t hi s does not  change t he f act  t hat  he was 

ent i t l ed t o one- t hi r d of  t he t ot al  $1. 4 mi l l i on set t l ement .  

¶37 At t or ney Mol i nar o asser t s t hat  he cor r ect l y 

admi ni st er ed t he Mar at hon Account  as a t r ust  account  t hr oughout  

hi s r epr esent at i on of  R. M.   Whi l e he admi t s t he account  was not  

pr oper l y t i t l ed as a c l i ent  t r ust  account ,  he says t he 

set t l ement  pr oceeds pl aced i n t he account  wer e pr oper l y 

admi ni st er ed as c l i ent  t r ust  f unds.   He al so ar gues t hat  

al t hough he di d not  mai nt ai n r ecor ds of  t he R. M.  f unds i n a 

manner  deemed accept abl e t o t he OLR,  he compl i ed wi t h t he 

r equi r ement s of  f or mer  SCR 20: 1. 15.    

¶38 Whi l e At t or ney Mol i nar o al so acknowl edges t her e wer e 

er r or s i n t he document s he i ni t i al l y  pr ovi ded t o At t or ney 

Caf ar o,  he says t hose er r or s wer e cor r ect ed i n subsequent  

cor r espondence,  and he asser t s TI G was i n no way har med and 

r ecei ved al l  t he f unds i t  was ent i t l ed t o as a subr ogat ed payor .  

¶39 At t or ney Mol i nar o al so admi t s t hat  he di d not  pr ovi de 

R. M.  a wr i t t en f i nal  account i ng,  but  he asser t s hi s f ai l ur e does 

not  mean t hat  he i mpr oper l y admi ni st er ed t he R. M.  set t l ement  

pr oceeds.   At t or ney Mol i nar o expl ai ns t hat  he has been l ongt i me 

f r i ends wi t h R. M. ' s br ot her  and si st er - i n- l aw,  W. M.  and J. M. ,  

R. M. ' s agent s.   At t or ney Mol i nar o says he mai nt ai ned const ant  

cont act  wi t h W. M.  and J. M. ,  and r egul ar l y gave t hem i nf or mat i on 

about  t he expendi t ur e of  f unds on behal f  of  R. M.   He poi nt s out  

t her e has never  been a compl ai nt  f r om R. M.  or  hi s agent s about  

t he handl i ng of  t he set t l ement  pr oceeds.  
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¶40 Wi t h r espect  t o t he t r ansf er  of  t he $44, 500 f r om t he 

busi ness account  t o t he Mar at hon Account  and back agai n,  

At t or ney Mol i nar o i nsi st s t hat  he set  t he money asi de unt i l  such 

t i me as he was sat i sf i ed R. M.  was not  at  r i sk of  havi ng t o pay 

addi t i onal  f unds.   He ar gues t he r ef er ee' s concl usi on t hat  t he 

t r ansf er s wer e an at t empt  t o hi de money and avoi d t axes i s i n 

er r or .  

¶41 As t o t he r ef er ee' s concl usi on t hat  At t or ney Mol i nar o 

made mi sr epr esent at i ons on swor n answer s t o i nt er r ogat or i es i n 

hi s di vor ce act i on r egar di ng hi s f ees i n t he R. M.  case,  At t or ney 

Mol i nar o ar gues hi s mi sst at ement  i n t he answer  t o t he 

i nt er r ogat or y was si mpl y an er r or  and a mi sunder st andi ng on hi s  

par t  about  t he f ocus of  t he quest i on.   At t or ney Mol i nar o al so 

asser t s t hat  hi s f ai l ur e t o mai nt ai n var i ous t r ust  account  

r ecor ds,  as al l eged i n count  11 of  t he OLR' s compl ai nt ,  does not  

war r ant  t he l evel  of  di sci pl i ne r ecommended by t he r ef er ee.   He 

ar gues hi s t r ust  account  was pr oper l y bal anced each mont h and 

t her e was no f i ndi ng of  a mi sappr opr i at i on of  f unds.   Whi l e he 

admi t s t hat  separ at e j our nal s and r egi st er s wer e not  kept  on a 

r egul ar  basi s,  he asser t s t her e i s not hi ng t o show he mi shandl ed 

any f unds on behal f  of  any of  hi s c l i ent s.    

¶42 At t or ney Mol i nar o ar gues t hat  t he r ef er ee' s 

r ecommendat i on f or  a 30- mont h suspensi on of  hi s l i cense t o 

pr act i ce l aw i n Wi sconsi n i s excessi ve and not  suppor t ed by t he 

r ecor d.   He poi nt s out  t hat  at  t he t i me t he OLR f i l ed i t s 

compl ai nt ,  i t  sought  a 24- mont h suspensi on.   He al so poi nt s out  

t hat  t he r ef er ee concl uded t he OLR f ai l ed t o pr ove 5 of  t he 13 
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count s of  mi sconduct  al l eged i n t he compl ai nt .   At t or ney 

Mol i nar o ar gues t he r ef er ee pr ovi ded no r at i onal e f or  

r ecommendi ng a 30- mont h suspensi on.   He poi nt s t o hi s near l y 30-

year  unbl emi shed car eer  i n whi ch he has ser ved a myr i ad of  

c l i ent s.   He ar gues t hat ,  assumi ng t hi s cour t  wer e t o f i nd t hat  

he engaged i n any mi sconduct ,  a publ i c r epr i mand woul d be an 

appr opr i at e l evel  of  di sci pl i ne.   At t or ney Mol i nar o al so ar gues 

t hat  t he f ul l  cost s of  t he pr oceedi ng shoul d not  be assessed 

agai nst  hi m.    

¶43 The OLR ar gues t hat  t he r ef er ee pr oper l y concl uded 

t hat  At t or ney Mol i nar o v i ol at ed count s 5 t hr ough 9 and 11 

t hr ough 13 of  t he compl ai nt .   As t o count  5,  t he OLR poi nt s out  

t hat  At t or ney Mol i nar o admi t t ed t he Mar at hon Account  i nt o whi ch 

t he R. M.  set t l ement  pr oceeds wer e deposi t ed,  and t he $44, 500 was 

l at er  commi ngl ed,  was not  a t r ust  account .   The OLR al so asser t s 

At t or ney Mol i nar o' s c l ai m t hat  t he f unds i n t he account  wer e 

pr oper l y admi ni st er ed i s cont r adi ct ed by t he f act  t hat  he made 

no cl i ent  l edger  ent r i es upon deposi t i ng t he set t l ement  money,  

t r ansf er r ed f unds i nt o hi s busi ness account  t o make 

di sbur sement s,  and gave no account i ng t o hi s c l i ent .  

¶44 As t o count  6 of  t he compl ai nt ,  t he OLR al l eges t he 

r ef er ee cor r ect l y concl uded t hat  t he dut y t o not i f y TI G of  t he 

set t l ement  ar ose upon r ecei pt  of  t he f unds;  At t or ney Mol i nar o 

f ai l ed t o not i f y TI G and i t  l ear ned about  t he set t l ement  f r om 

anot her  sour ce;  and At t or ney Mol i nar o di d not  pay TI G t he money 

t o whi ch i t  was ent i t l ed f or  mor e t han si x mont hs af t er  

r ecei v i ng t he f unds and he never  gave TI G a f ul l  account i ng.  
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¶45 As t o count  7,  t he OLR not es At t or ney Mol i nar o admi t s 

he t r ansf er r ed cl i ent  set t l ement  f unds i nt o hi s busi ness 

checki ng account ,  and kept  a por t i on of  hi s f ees and cost s 

wi t hout  gi v i ng R. M.  a set t l ement  st at ement  or  account i ng.   As t o 

count  8,  t he OLR says t he r ef er ee appr opr i at el y f ound t hat  

At t or ney Mol i nar o knew how t o mai nt ai n pr oper  r ecor ds and f ai l ed 

t o suf f i c i ent l y expl ai n why he woul d not  have used hi s nor mal  

r ecor dkeepi ng pr ocedur es i n t he R. M.  case.    

¶46 As t o count  9,  t he OLR ar gues t hat  At t or ney Mol i nar o 

di shonest l y conver t ed $9, 630 of  R. M. ' s f unds.   The OLR not es t he 

r ef er ee f ound t hat  At t or ney Mol i nar o gave no account i ng t o R. M. ;  

he gave a f al se account i ng t o TI G;  he f al sel y asser t ed he had 

pai d t he guar di an ad l i t em;  and he gave cont r adi ct or y st at ement s 

r egar di ng hi s f ees t o t he OLR.   The OLR al so asser t s t he r ef er ee 

appr opr i at el y f ound t hat  At t or ney Mol i nar o f ai l ed t o r epor t  

r ecei pt  of  $44, 500 of  i ncome he r ecei ved i n 2001 on hi s 2001 

i ncome t ax r et ur ns and used t he Mar at hon Account  t o hi de t hat  

i ncome.   The OLR asser t s At t or ney Mol i nar o obt ai ned a t ax 

advant age by di ver t i ng t hat  i ncome unt i l  2002.   The OLR al so 

ar gues t he r ef er ee appr opr i at el y concl uded t hat  At t or ney 

Mol i nar o made a mi sr epr esent at i on on a swor n answer  t o an 

i nt er r ogat or y i n hi s di vor ce as t o when t he R. M.  set t l ement  

pr oceeds wer e r ecei ved,  and he al so st at ed i n t he i nt er r ogat or y 

answer  t hat  a pr i or  at t or ney mi ght  be cl ai mi ng a por t i on of  t he 

amount  as a f ee when i n f act  t her e was no pr i or  at t or ney 

i nvol ved i n t he case.    
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¶47 As t o count  11,  t he OLR ar gues t he r ef er ee pr oper l y 

f ound t hat  At t or ney Mol i nar o f ai l ed t o keep a cash r ecei pt s 

j our nal ,  a di sbur sement s j our nal ,  a gener al  l edger  or  

t r ansact i on r egi st er ,  or  a mont hl y schedul e of  subsi di ar y 

l edger s.   As t o count  12,  t he OLR ar gues t he r ef er ee 

appr opr i at el y f ound t hat  At t or ney Mol i nar o commi ngl ed 41 ear ned 

f ee payment s i nt o hi s c l i ent  t r ust  account  i n l at e 2001.   As t o 

count  13,  t he OLR ar gues t he r ef er ee appr opr i at el y f ound t hat  

At t or ney Mol i nar o deposi t ed $15, 919. 80 i n ear ned f ees and cost s 

i nt o hi s t r ust  account  f or  t he pur pose of  hi di ng i ncome and 

avoi di ng t axat i on on t hose f ees i n t he year  r ecei ved.    

¶48 The OLR has cr oss- appeal ed t he r ef er ee' s concl usi on 

t hat  t he OLR f ai l ed t o meet  i t s bur den of  pr oof  as t o count  10.   

Whi l e t he OLR does not  di sput e t he r ef er ee' s f i ndi ngs of  f act  on 

t hi s count ,  i t  ar gues t hi s cour t  shoul d r evi ew de novo t he 

r ef er ee' s concl usi on and f i nd a v i ol at i on of  SCR 22. 03( 6) .   The 

OLR asser t s t he r ef er ee f ound suf f i c i ent  f act s  t o pr ove t hat  

At t or ney Mol i nar o pr ovi ded t he OLR wi t h conf l i c t i ng and 

i naccur at e account i ngs and t hat  he mi sr epr esent ed t he pur pose 

f or  t he t r ansf er  of  t he $44, 500.   The OLR al so asser t s t he 

r ecor d suppor t s an or der  t hat  At t or ney Mol i nar o make r est i t ut i on 

of  $9, 630 pl us i nt er est  t o R. M.    

¶49 As t o t he appr opr i at e sanct i on,  t he OLR says t he 

r ef er ee' s r ecommendat i on of  a 30- mont h suspensi on i s r easonabl e 

and shoul d r ecei ve due consi der at i on.   The OLR says t hat  i t s 

i ni t i al  r equest  f or  a t wo- year  suspensi on,  wi t h an or der  f or  
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$9, 630 r est i t ut i on t o R. M. ,  i s  consi st ent  wi t h t hi s cour t ' s  past  

pr ecedent .    

¶50 Thi s cour t  wi l l  adopt  a r ef er ee' s f i ndi ngs of  f act  

unl ess t hey ar e c l ear l y er r oneous.   Concl usi ons of  l aw ar e 

r evi ewed de novo.  See I n r e Di sci pl i nar y Pr oceedi ngs Agai nst  

Ei senber g,  2004 WI  14,  ¶5,  269 Wi s.  2d 43,  675 N. W. 2d 747.   The 

cour t  may i mpose what ever  sanct i on i t  sees f i t  r egar dl ess of  t he 

r ef er ee' s r ecommendat i on.   See I n r e Di sci pl i nar y Pr oceedi ngs 

Agai nst  Wi dul e,  2003 WI  34,  ¶44,  261 Wi s.  2d 45,  660 N. W. 2d 686.    

¶51 Fr om our  i ndependent  r evi ew of  t he r ecor d,  we concl ude 

t hat  t he r ef er ee' s f i ndi ng t hat  At t or ney Mol i nar o set t l ed R. M. ' s  

per sonal  i nj ur y case f or  $1. 085 mi l l i on,  pl us an addi t i onal  

$215, 000 i n st r uct ur ed set t l ement  pr oceeds f or  R. M. ' s mi nor  

chi l dr en,  i s c l ear l y er r oneous.   We al so deem t he r ef er ee' s 

f i ndi ng t hat  At t or ney Mol i nar o col l ect ed excessi ve f ees f r om t he 

R. M.  set t l ement  t o be cl ear l y er r oneous.  

¶52 The r ecor d c l ear l y and unequi vocal l y demonst r at es t hat  

t he t ot al  amount  of  t he R. M.  set t l ement  was $1. 4 mi l l i on.   

At t or ney Mol i nar o' s cont i ngent  f ee agr eement  wi t h R. M.  c l ear l y 

and unequi vocal l y pr ovi ded t hat  At t or ney Mol i nar o was ent i t l ed 

t o r ecei ve 33 1/ 3 per cent  of  t he t ot al  set t l ement  amount ,  or  

$466, 666.   Thi s i s pr eci sel y t he amount  t hat  At t or ney Mol i nar o 

r et ai ned as f ees i n t he R. M.  case.   I n addi t i on,  he was ent i t l ed 

t o r ecover  t he cost s of  t he pr oceedi ng.   The cont i ngent  f ee 

agr eement  and set t l ement  document s ar e c l ear  and unambi guous.   

The OLR' s cont ent i on t hat  At t or ney Mol i nar o over char ged R. M.  by 

$9, 630 i s s i mpl y not  bor ne out  by t he r ecor d.  
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¶53 The OLR has devot ed a s i gni f i cant  amount  of  t i me i n 

i t s compl ai nt ,  at  t he hear i ng,  and on appeal ,  t o br eaki ng t he 

$1. 4 mi l l i on set t l ement  i nt o var i ous component  par t s,  

cal cul at i ng 33 1/ 3 per cent  of  each of  t hose par t s and t hen 

addi ng t hose sums t oget her  i n an ef f or t  t o deduce t he amount  of  

f ees t o whi ch At t or ney Mol i nar o was ent i t l ed.   We concl ude t hat  

t hi s pr ocess unnecessar i l y  compl i cat es t he i ssue and r esul t s i n 

an i ncor r ect  f ee amount .   The amount  of  f ees t o whi ch At t or ney 

Mol i nar o was ent i t l ed as t he r esul t  of  t he R. M.  set t l ement  i s 

gr eat er  t han t he sum of  t hose component  par t s.    

¶54 The t ot al  set t l ement  i n t he R. M.  case was $1. 4 

mi l l i on.   At t or ney Mol i nar o was ent i t l ed t o 33 1/ 3 per cent  of  

t hat  amount .   Af t er  t he f ee was deduct ed f r om t he $1. 4 mi l l i on,  

many ot her  amount s wer e pai d f r om t he r emai ni ng bal ance,  

i ncl udi ng t he guar di an ad l i t em f ee,  t he mi nor  set t l ement ,  and 

t he payment  t o TI G.   We concl ude t hat  t he OLR f ai l ed t o pr ove by 

c l ear ,  sat i sf act or y,  and convi nci ng evi dence t hat  At t or ney 

Mol i nar o over char ged R. M.   Consequent l y,  we concl ude t hat  t he 

OLR f ai l ed t o meet  i t s bur den of  pr oof  wi t h r espect  t o t he f i r st  

par t  of  count  9 of  t he compl ai nt ,  and we al so concl ude t hat  no 

r ei mbur sement  i s owed t o R. M.  

¶55 We uphol d t he r emai nder  of  t he r ef er ee' s f i ndi ngs of  

f act  and concl usi ons of  l aw,  i ncl udi ng t he r ef er ee' s concl usi on 

t hat  t he OLR f ai l ed t o meet  i t s bur den of  pr oof  on count  10 of  

t he compl ai nt .   At t or ney Mol i nar o admi t t ed t hat  t he Mar at hon 

Account  was not  denomi nat ed as a t r ust  account .   He al so 

admi t t ed f ai l i ng t o keep pr oper  l edger s,  and f ai l i ng t o gi ve 
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R. M.  a f ul l  account i ng.   The r ecor d al so suppor t s t he r ef er ee' s 

concl usi on t hat  At t or ney Mol i nar o f ai l ed t o gi ve TI G pr ompt  

wr i t t en not i ce of  t he R. M.  set t l ement ,  and f ai l ed t o r ender  TI G 

a f ul l  account i ng.    

¶56 At t or ney Mol i nar o c l ai med t hat  he had a l egi t i mat e 

busi ness r eason f or  t r ansf er r i ng t he $44, 500 f r om hi s busi ness 

account  t o t he Mar at hon Account  on t he l ast  day of  busi ness of  

2001 and t hen t r ansf er r i ng i t  back i n 2002,  and he asser t s t he 

t r ansf er  was not  made f or  t he pur pose of  avoi di ng t axes i n 2001.   

The r ef er ee' s f i ndi ngs of  f act  and concl usi ons of  l aw i n t hi s 

r egar d t ur n l ar gel y on cr edi bi l i t y  det er mi nat i ons.   The r ef er ee 

appar ent l y f ound At t or ney Mol i nar o' s expl anat i on about  t he 

r eason f or  t he t r ansf er  was not  cr edi bl e.   " I t  i s  t he r ef er ee' s 

f unct i on t o assess cr edi bi l i t y  of  wi t nesses. "   I n r e 

Di sci pl i nar y Pr oceedi ngs Agai nst  St ei nber g,  2007 WI  113,  ¶16,  

304 Wi s.  2d 577,  735 N. W. 2d 527.   Whi l e At t or ney Mol i nar o' s 

expl anat i on r egar di ng t he t r ansf er  i s pl ausi bl e,  based on t he 

r ecor d bef or e us,  we ar e unabl e t o decl ar e any of  t he r ef er ee' s 

f i ndi ngs on t he i ssues cl ear l y er r oneous,  and we adopt  t hem.   We 

al so agr ee wi t h t he concl usi ons of  l aw t hat  f l ow f r om t he 

r ef er ee' s f i ndi ngs of  f act  i n t hi s r egar d.    

¶57 We now t ur n t o t he appr opr i at e sanct i on t o i mpose f or  

At t or ney Mol i nar o' s mi sconduct .   I n suppor t  of  hi s ar gument  t hat  

a publ i c r epr i mand i s appr opr i at e,  At t or ney Mol i nar o c i t es 

pr evi ous di sci pl i nar y cases i n whi ch a publ i c r epr i mand was 

i ssued,  i ncl udi ng I n r e Di sci pl i nar y Pr oceedi ngs Agai nst  Boyd,  

2006 WI  28,  289 Wi s.  2d 351,  711 N. W. 2d 268,  and I n r e 
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Di sci pl i nar y Pr oceedi ngs Agai nst  Jacobson,  2005 WI  76,  281 

Wi s.  2d 619,  697 N. W. 2d 831.    

¶58 I n suppor t  of  i t s  ar gument  t hat  a l engt hy suspensi on 

i s war r ant ed,  t he OLR ci t es a var i et y of  cases,  i ncl udi ng I n r e 

Di sci pl i nar y Pr oceedi ngs Agai nst  War d,  176 Wi s.  2d 1,  499 

N. W. 2d 172 ( 1993) ;  I n r e Di sci pl i nar y Pr oceedi ngs Agai nst  

Kr ezmi nski ,  2007 WI  21,  299 Wi s.  2d 152,  727 N. W. 2d 492;  and I n 

r e Di sci pl i nar y Pr oceedi ngs Agai nst  Edgar ,  230 Wi s.  2d 205,  601 

N. W. 2d 284 ( 1999) .   Based on our  r evi ew of  t he r ecor d,  we 

concl ude t hat  t hi s case f al l s somewher e bet ween t he conduct  at  

i ssue i n Boyd and Jacobson and t hat  at  i ssue i n War d,  

Kr ezmi nski ,  and Edgar .  

¶59 I n Boyd and Jacobson,  t he at t or neys wer e publ i c l y 

r epr i manded f or  commi ngl i ng f unds and f ai l i ng t o pr ovi de a f ul l  

account i ng of  t he di st r i but i on of  set t l ement  pr oceeds.   The 

conduct  i n t he i nst ant  case i s mor e ser i ous s i nce t he r ef er ee 

al so f ound t hat  At t or ney Mol i nar o f ai l ed t o r epor t  a s i gni f i cant  

amount  of  i ncome he r ecei ved i n 2001 on hi s 2001 t ax r et ur ns and 

i nst ead t r ansf er r ed t hose ear ned f ees t o hi s t r ust  account  f or  

t he pur pose of  avoi di ng t axat i on on t hose f ees i n t he year  i n 

whi ch t hey wer e r ecei ved.   The r ef er ee al so concl uded t hat  

At t or ney Mol i nar o engaged i n conduct  i nvol v i ng di shonest y,  

f r aud,  decei t ,  or  mi sr epr esent at i on by maki ng mi sr epr esent at i ons 

on swor n answer s t o i nt er r ogat or i es pr opounded i n hi s di vor ce.   

The at t or neys i n War d,  Kr ezmi nski ,  and Edgar  wer e al l  f ound t o 

have conver t ed cl i ent  f unds i n addi t i on t o ot her  count s of  

mi sconduct ,  some of  whi ch i ncl uded t r ust  account  v i ol at i ons.   We 
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have concl uded t hat  At t or ney Mol i nar o di d not  over char ge R. M. ,  

and t hus di d not  conver t  f unds.   Consequent l y,  we f i nd t hose 

cases t o be i napposi t e as wel l .    

¶60 Two cases t hat  we f i nd t o be somewhat  anal ogous ar e I n 

r e Di sci pl i nar y Pr oceedi ngs Agai nst  St ei nber g,  2007 WI  113,  304 

Wi s.  2d 577,  735 N. W. 2d 527,  and I n r e Di sci pl i nar y Pr oceedi ngs 

Agai nst  Br own,  2007 WI  110,  304 Wi s.  2d 601,  735 N. W. 2d 909.   I n 

St ei nber g t he at t or ney was publ i c l y r epr i manded f or  mul t i pl e 

t r ust  account  v i ol at i ons as wel l  as f or  engagi ng i n conduct  

i nvol v i ng di shonest y,  f r aud,  decei t ,  or  mi sr epr esent at i on.   One 

di st i ngui shi ng f act or  i s t hat  t he r ef er ee concl uded At t or ney 

St ei nber g was conf used about  how t o manage hi s t r ust  account .  

At t or ney Mol i nar o has 30 year s exper i ence i n pr i vat e pr act i ce,  

does not  c l ai m he was conf used about  pr oper  t r ust  account  

handl i ng,  and admi t s he di d not  compl y wi t h var i ous t r ust  

account  r ul es.   I n addi t i on,  At t or ney Mol i nar o was f ound t o have 

t r ansf er r ed ear ned f ees t o hi s t r ust  account  i n or der  t o gai n a 

t ax advant age,  and he was al so f ound t o have made a 

mi sr epr esent at i on i n answer i ng a di vor ce i nt er r ogat or y.   These 

addi t i onal  f act or s wei gh i n f avor  of  i mposi ng di sci pl i ne gr eat er  

t han t hat  i mposed i n St ei nber g.    

¶61 I n Br own t he at t or ney r ecei ved a 90- day suspensi on 

af t er  st i pul at i ng t o mul t i pl e t r ust  account  v i ol at i ons,  

i ncl udi ng f ai l i ng t o per f or m a r econci l i at i on of  hi s t r ust  

account  f or  over  t hr ee year s;  f ai l i ng t o mai nt ai n compl et e t r ust  

account  r ecor ds;  deposi t i ng hi s own per sonal  f unds i nt o t he 

t r ust  account  on at  l east  t wo occasi ons;  and al l owi ng ear ned 
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f ees t o r emai n i n t r ust  wi t hout  di sbur si ng t hem.   At t or ney Br own 

al so admi t t ed t o f ai l i ng t o hol d c l i ent  or  t hi r d- par t y f unds i n 

t r ust  by usi ng cl i ent  or  t hi r d- par t y f unds t o pay checks i ssued 

i n mat t er s r el at ed t o ot her  c l i ent s and f ai l i ng t o pr ompt l y 

not i f y c l i ent s of  t he r ecei pt  of  f unds i n whi ch t he cl i ent s had 

an i nt er est .   At t or ney Br own st i pul at ed t o t en t ot al  t r ust  

account  v i ol at i ons,  and al so agr eed t o t he i mposi t i on of  a 90-

day suspensi on.   The number  and nat ur e of  t he v i ol at i ons i n 

Br own ar e somewhat  anal ogous t o t he i nst ant  case.    

¶62 Al t hough t he r ef er ee di d not  speci f i cal l y i dent i f y any 

mi t i gat i ng f act or s,  he di d not e t hat  except  f or  t he v i ol at i ons 

f ound her e,  At t or ney Mol i nar o " has been a compet ent  and 

honor abl e member  of  hi s pr of essi on. "   We al so not e t he f ol l owi ng 

mi t i gat i ng f act or s:  ( 1)  t he l ack of  har m t o any cl i ent s;  ( 2)  no 

pr evi ous pr of ess i onal  di sci pl i ne;  and ( 3)  whi l e some count s wer e 

ser i ous,  ot her s wer e t echni cal  i n nat ur e.   Upon consi der at i on of  

t he r ecor d and al l  of  t he r el evant  f act or s,  we concl ude t hat  a 

60- day suspensi on of  At t or ney Mol i nar o' s l i cense t o pr act i ce l aw 

i n t hi s st at e i s appr opr i at e.  

¶63 The r emai ni ng i ssue bef or e us i s t he appr opr i at e 

amount  of  cost s t o assess agai nst  At t or ney Mol i nar o.   On 

Febr uar y 18,  2009,  t he OLR f i l ed a suppl ement al  st at ement  of  

cost s showi ng t ot al  cost s i n t he amount  of  $23, 748. 28.   The OLR 

di r ect or  r ecommends t hat  t he f ul l  amount  be assessed agai nst  

At t or ney Mol i nar o.   At t or ney Mol i nar o has obj ect ed t o t he 

suppl ement al  st at ement  of  cost s and has moved t he cour t  f or  an 
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or der  r educi ng t he amount  of  cost s assessed.   He has not  

i ndi cat ed what  amount  of  cost s he woul d deem appr opr i at e.   

¶64 SCR 22. 24( 1m)  pr ovi des t hat  t he cour t ' s  gener al  pol i cy 

upon a f i ndi ng of  mi sconduct  i s t o i mpose al l  cost s of  t he 

pr oceedi ng upon t he r espondent  at t or ney,  but  i t  al so st at es t hat  

i n cases i nvol v i ng ext r aor di nar y c i r cumst ances t he cour t  may,  i n 

t he exer ci se of  i t s  di scr et i on,  r educe t he amount  of  cost s 

i mposed upon a r espondent .   When exer ci s i ng t hi s di scr et i on,  t he 

cour t  wi l l  consi der  t he submi ssi ons of  t he par t i es and t he 

f ol l owi ng f act or s:  ( a)  t he number  of  count s char ged,  cont est ed,  

and pr oven;  ( b)  t he nat ur e of  t he mi sconduct ;  ( c)  t he l evel  of  

di sci pl i ne sought  by t he par t i es and r ecommended by t he r ef er ee;  

( d)  t he r espondent ' s cooper at i on wi t h t he di sci pl i nar y pr ocess;  

( e)  pr i or  di sci pl i ne,  i f  any;  and ( f )  ot her  r el evant  

c i r cumst ances.    

¶65 I n t he pr esent  case,  we det er mi ne t hat  t hese f act or s 

show an ext r aor di nar y c i r cumst ance t hat  war r ant s a r educt i on of  

t he cost s t o be i mposed on At t or ney Mol i nar o.   We f ur t her  

concl ude t hat  i t  woul d be j ust  t o assess $12, 000 i n cost s 

agai nst  At t or ney Mol i nar o.   

¶66 The OLR char ged 13 count s of  pr of essi onal  mi sconduct .   

The r ef er ee f ound a f ai l ur e of  pr oof  as t o f i ve count s,  

i ncl udi ng t he f our  count s ar i s i ng out  of  At t or ney Mol i nar o' s 

r epr esent at i on of  J. K.   The f our  count s i nvol v i ng J. K.  pr ovi ded 

t he i mpet us f or  t he OLR t o commence i t s i nvest i gat i on i nt o 

At t or ney Mol i nar o' s conduct  i n 2004.   The OLR woul d not  have 

l ear ned of  At t or ney Mol i nar o' s r epr esent at i on of  R. M.  had i t  not  
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been f or  t he gr i evance f i l ed by J. K.   The OLR di d not  appeal  t he 

r ef er ee' s deci s i on wi t h r espect  t o t he J. K.  count s.   

¶67 The most  ser i ous al l egat i on of  mi sconduct  f ound by t he 

r ef er ee was At t or ney Mol i nar o' s al l eged $9, 630 over char ge i n t he 

R. M.  per sonal  i nj ur y set t l ement .   I t  appear s t hat  t he quest i on 

of  what  was t he appr opr i at e f ee i n t he R. M.  set t l ement  was t he 

most  hot l y debat ed i ssue i n t hi s case,  and t hat  t hi s s i ngl e 

i ssue account ed f or  a subst ant i al  amount  of  t he t ot al  t i me——and 

r esul t i ng f ees and cost s——expended by t he OLR i n pr osecut i ng 

t hi s mat t er .   We have concl uded t hat  t he OLR f ai l ed t o meet  i t s 

bur den of  pr oof  on i t s al l egat i on t hat  At t or ney Mol i nar o 

over char ged R. M.   We al so r ej ect ed t he OLR' s cr oss- appeal  and 

agr eed wi t h t he r ef er ee t hat  At t or ney Mol i nar o f ul l y  cooper at ed 

wi t h t he i nvest i gat i on i nt o hi s conduct .   

¶68 We agr ee t hat  t he r emai ni ng count s of  mi sconduct  ar e 

ser i ous f ai l i ngs whi ch war r ant  a suspensi on of  At t or ney 

Mol i nar o' s l i cense t o pr act i ce l aw.   However ,  t he f ai l ur e t o 

mai nt ai n pr oper  r ecor ds i s a t echni cal  v i ol at i on,  and al t hough 

we di d not  over t ur n t he r ef er ee' s f act ual  f i ndi ngs as t o why 

At t or ney Mol i nar o def er r ed i ncome f r om one year  t o t he next ,  we 

di d agr ee t hat  hi s expl anat i on f or  t he def er r al  was pl ausi bl e.   

¶69 Whi l e t he OLR sought  a t wo- year  suspensi on and t he 

r ef er ee r ecommended a 30- mont h suspensi on,  t hi s cour t  has deemed 

i t  appr opr i at e t o i mpose a much l esser  sanct i on,  a 60- day 

suspensi on.   

¶70 At t or ney Mol i nar o has pr act i ced l aw f or  al most  30 

year s and has no pr i or  di sci pl i nar y hi st or y.   Thi s mat t er  has 
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been pendi ng f or  a s i gni f i cant  per i od of  t i me.   The conduct  at  

i ssue occur r ed bet ween 2001 and 2003.   The OLR' s i nvest i gat i on 

l ast ed f or  30 mont hs bef or e t he mat t er  was r ef er r ed t o t he 

pr el i mi nar y r evi ew commi t t ee.   A compl ai nt  was not  f i l ed unt i l  

2007.   

¶71 I n v i ew of  al l  of  t hese f act or s,  we concl ude t hat  i t  

woul d not  be f ai r  under  t he c i r cumst ances of  t hi s case t o hol d 

At t or ney Mol i nar o r esponsi bl e f or  t he f ul l  amount  of  cost s.   We 

concl ude t hat  ext r aor di nar y c i r cumst ances ar e pr esent  and t hat  

At t or ney Mol i nar o shoul d be r equi r ed t o pay $12, 000 i n cost s.  

¶72 I T I S ORDERED t hat  t he l i cense of  Thomas J.  Mol i nar o 

t o pr act i ce l aw i n Wi sconsi n i s suspended f or  60 days,  

commenci ng August  10,  2009.  

¶73 I T I S FURTHER ORDERED t hat  Thomas J.  Mol i nar o compl y 

wi t h t he pr ovi s i ons of  SCR 22. 26 concer ni ng t he dut i es of  a 

per son whose l i cense t o pr act i ce l aw i n Wi sconsi n has been 

suspended.  

¶74 I T I S FURTHER ORDERED t hat  wi t hi n 60 days of  t he dat e 

of  t hi s or der ,  Thomas J.  Mol i nar o shal l  pay t o t he Of f i ce of  

Lawyer  Regul at i on $12, 000 as t he cost s of  t hi s pr oceedi ng.   I f  

t he cost s ar e not  pai d wi t hi n t he t i me speci f i ed,  and absent  a 

showi ng t o t hi s cour t  of  hi s i nabi l i t y  t o pay t he cost s wi t hi n 

t hat  t i me,  t he l i cense of  Thomas J.  Mol i nar o t o pr act i ce l aw i n 

Wi sconsi n shal l  r emai n suspended unt i l  f ur t her  or der  of  t hi s 

cour t .  

¶75 ANN WALSH BRADLEY,  J. ,  di d not  par t i c i pat e.  
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