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M1 PER CURI AM Attorney Thomas J. Mdlinaro has appeal ed
that portion of a referee's report concluding that the Ofice of
Lawer Regulation (CLR) net its burden of proof as to 8 of the
13 counts of msconduct alleged in the OLR s conplaint. The
issues raised in Attorney Molinaro' s appeal are whether there is
a sufficient basis to support the referee's findings of fact and

conclusions of law as to the eight counts of m sconduct;
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assumng that this court concludes that Attorney Mlinaro did
engage in msconduct, what is the appropriate sanction; and
should Attorney Mdlinaro be required to pay the full costs of
the proceeding? The OLR has filed a cross-appeal raising two
i ssues: whether there is a sufficient basis to support the
referee's findings and conclusion that the OLR failed to neet
its burden of proof as to count 10 of the conplaint, and whether
Attorney Modlinaro should be required to make restitution to his
client, RM, in the amunt of $9, 630.

12 We conclude that the referee's findings of fact wth
respect to the total anount of the settlement in RM's persona
injury case, and the anount of attorney fees to which Attorney
Molinaro was entitled out of the R M settlenent are clearly
erroneous. W uphold the remainder of the referee's findings of
fact and corresponding conclusions of law, including the
findings and conclusions as to count 10 of the conplaint. W
also conclude that the appropriate sanction for Attorney
Molinaro's msconduct is a 60-day suspension of his license to
practice law in Wsconsin. Finally, we conclude that this case
presents extraordinary circunstances warranting a reduction in
t he anobunt of costs inposed.

13 Attorney Mdlinaro was admtted to practice law in
W sconsin in 1979. He has been a general practitioner in the
VWausau area throughout his |egal career. He has no previous
di sciplinary history. Prior to 2001 Attorney Mdlinaro earned a

relatively nodest incone fromhis |aw practice.
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14 In 2002 Attorney Mlinaro represented J.K in a
wor kplace injury case that occurred in Indiana. Att or ney
Molinaro retained an Indiana attorney to act as |ocal counsel
J.K.'s case was settled for $1.1 nillion. J. K. subsequently
filed a grievance against Attorney Molinaro. In the course of
investigating J.K 's grievance, the OLR audited Attorney
Molinaro's trust and business accounts. The audit turned up
what the OLR viewed as inproprieties in Attorney Mlinaro's
handling of the settlenent in RM's case. Attorney Mblinaro
settled RM's case for $1.4 nillion in the spring of 2001.
R M had signed a contingent fee agreenent on Septenber 3, 1996
whi ch  provi ded, "In the event damages are recovered by
settlenment or trial and before notice of appeal is served,
[Attorney Mdlinaro] is to receive 33 1/3 percent of the anount
paid." The OLR s investigation into Attorney Mlinaro's
handling of J.K's and R M's cases and its auditing of his
accounts |lasted for 30 nonths prior to the matter being referred
to the prelimnary review conmttee.

15 On April 18, 2007, the OLR filed a conplaint alleging
13 counts of m sconduct against Attorney Mlinaro. The first
four counts arose out of his representation of J.K The
conplaint alleged that Attorney Mlinaro failed to act wth
reasonabl e diligence and pronptness in representing J.K ; failed
to abide by J.K 's decisions concerning the objective of the
representation; failed to take steps to protect J.K's

interests; and represented J.K although the representation may
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have been materially Ilimted by Attorney Mlinaro's own
i nterests.

16 The OLR s conplaint also alleged that Attorney
Molinaro settled R M's personal injury case for $1.085 mllion
plus an additional $215,000 in structured settlenent proceeds
for RM's mnor children. The conplaint alleged that pursuant
to the witten fee agreenent, Attorney Mlinaro was entitled to
attorney fees of $361,666, which was one-third of the $1.085
mllion settlenent. The conplaint also alleged the mnor
settlenment approved by the circuit court provided that the
defendants in the case would pay Attorney Mlinaro $90, 000 for
his attorney fees and costs in the mnors' case. According to
the conplaint, this wuld bring the fee to which Attorney
Mol inaro was entitled up to $451, 666.

17 The complaint alleged that on May 17, 2001, Attorney
Mol i nar o deposi ted t wo checks totaling $1.175 mllion
(consisting of the $1.085 mllion settlenment and Attorney
Mol inaro's $90,000 fee for the minors' settlenment) into a new
savi ngs account Attorney Mdlinaro opened that day in the nanme of
his law firm at Marathon Savings Bank ("Marathon Account"). The
conplaint alleged although the checks were namde payable to
Attorney Mdlinaro's trust account and the majority of the funds
belonged to R M, the account was not identified as a trust
account nor did R M's nanme appear on the account. The
conplaint alleged the full $1.175 nillion, including RM's
share of the noney, and Attorney Mdlinaro's attorney fees,
remai ned conmngled in the account from May 17, 2001, through

4
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July 3, 2001. The account earned interest at a rate varying
bet ween 2. 25 percent and 2.75 percent.

18 The complaint alleged that on July 3, 2001, Attorney
Mol i naro transferred $950,000 of the R M settlenent funds from
t he Marathon Account to his business checking account at Firstar
Bank. The conplaint alleged that on July 5, 2001, a $470,000
busi ness account check was witten to RM's power of attorney
from Attorney Mlinaro's business account. On July 18, 2001, a
busi ness account check was witten to an expert wtness for
$2, 409. 50. These two disbursenments left a balance in the
busi ness checki ng account of $477,590.50 fromthe R M transfer
The conplaint alleged Attorney Mdlinaro retained this balance as
paynment of his attorney fees and costs, and he did not prepare a
settlenment statenent or provide an accounting to R M reflecting
t he amount of the fees and costs.

19 The conplaint alleged that prior to the tine of the
R M settlenent, Attorney Mlinaro had nmaintained individual
client ledgers for RM and other clients that recorded trust
account transactions, incurred fees and costs, and paynents
received from each client. The conplaint alleged no entries
were made on R M's individual client |edger reflecting receipt
of the $1.085 mllion settlement, nor were entries nade
regardi ng paynent of Attorney Mlinaro's fees and costs. The
conplaint alleged that R M's |edger showed that costs of
$16,738 had been incurred up to the tinme of settlenent, but
those costs were "zeroed out" on the |edger wthout reflecting

any paynent.
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10 The <conplaint alleged that on Decenber 31, 2001,
Attorney Mdlinaro's office prepared two business checks totaling
$44,500, for the purpose of transferring funds from the business
checki ng account to the account in the Mrathon Savings Bank. A
$35,000 <check was deposited to the Marathon Account on
Decenmber 31, 2001, and a $9,500 check was deposited in the
account on January 11, 2002. The conplaint alleged that on
February 6, 2002, Attorney Mdlinaro transferred $44,500 fromthe
Mar at hon Account back to his business checking account. The
conplaint alleged as a result of those transfers, Attorney
Molinaro did not report $44,500 in fees that he was originally
paid in 2001 as inconme on his 2001 incone tax return.

111 The conplaint alleged that TIG Insurance Conpany,
RM's worker's conpensation carrier, was naned as a co-
plaintiff in RM's lawsuit and TIG held a Ilien on the
settlenment proceeds. The conplaint alleged that Attorney
Molinaro failed to notify TIG of the settlenent or send any
witten notice to TIG regarding his receipt of funds in which
TIG held an interest. The conplaint alleged TIG | earned of the
R M settlenent from a source other than Attorney Molinaro, and
a TIG representative contacted Attorney Roland Cafaro for
assistance in enforcing TIGs statutory lien rights.

112 The conplaint alleged that on COctober 10, 2001,
Attorney Mlinaro told Cafaro that the R M case had been
settled for $1.4 mllion and that TIG would be paid its full
statutory lien. Cafaro asked Attorney Mdlinaro to provide
copies of the settlenent docunents and a proposed third party

6
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proceeds distribution agreenent. The conplaint alleged Attorney
Molinaro did not pronptly conply wth this request. The
conplaint alleged that in Novenber 2001 Cafaro renewed his
request for copies of the settlenent docunents and proposed
third party distribution agreenent and advised Attorney Mlinaro
that TIGs statutory lien was $66,934.18, and that TIG expected
Attorney Mlinaro, as a fiduciary of TIG to hold in trust al
funds due TIG The conplaint alleged at that tinme Attorney
Molinaro was not holding TIGs funds in a trust account, but
rather in the Marathon Account he had opened in May of 2001.

113 The conplaint alleged that on Novenber 20, 2001,
Attorney Mdlinaro transferred $68,706.82 from the Marathon
Account to his business checking account, and a $66, 934. 18 check
was witten from the business account to TIG for paynent of its
['ien. This left $1,772.64 of RM's settlement funds in
Attorney Mdlinaro's business checking account. The conpl ai nt
al l eged that on Novenber 21, 2001, Attorney Mdlinaro sent Cafaro
the $66,934.18 check but did not enclose a proposed third party
proceeds distribution agreenment or any settlenent docunents.
Cafaro again wote to Attorney Mlinaro requesting those
docunent s.

114 The conplaint alleged that on Decenber 20, 2001,
Attorney Mdlinaro sent Cafaro a proposed distribution agreenent
that indicated the settlenment was $1.175 million instead of the
actual figure of $1.085 million. The conplaint alleged Attorney
Molinaro reported his attorney fees and costs were $479, 363. 14,
the exact amount left in Attorney Mlinaro' s business account

7
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after making the disbursenents for R M The conplaint alleged
Attorney Mdlinaro failed to provide a settlenent statenent or
ot her settlenment docunents requested by Cafaro. The conpl ai nt
all eged on Decenber 26, 2001, Cafaro advised Attorney Mlinaro
that if he did not receive all settlenent-related court
docunents by January 18, 2002, he would initiate court
proceedi ngs to void the settlenent.

15 The conplaint alleged that on January 9, 2002,
Attorney Mlinaro sent Cafaro copies of the release and m nor
settlenment agreenment in the R M case. The conplaint also
all eged on January 18, 2002, Cafaro inforned Attorney Mdlinaro
that those docunents were inconsistent wth ones Attorney
Mol i naro had previously sent. Cafaro advised Attorney Molinaro
that he would consider the settlenent agreenent null and void
unl ess Attorney Mdlinaro provided satisfactory docunentation.

116 The conplaint alleged that on February 22, 2002,
Attorney Mlinaro provided Cafaro with a revised third party
proceeds distribution agreenent showi ng the settlenment anount as
$1.085 mllion and listing Attorney Mlinaro's fees and costs as
$380, 753 rather than the $479,363.14 that Attorney Mblinaro had
earlier reported. The conplaint alleged Attorney Mlinaro did
not provide any cost statenent as requested by Cafaro, but
represented the total costs were approximately $23, 000.
Attorney Mdlinaro also indicated that his fee for the children's
settlement was $100, 000, out of which he had paid $10,000 to the
guardian ad litem The conplaint alleged the defendants had
paid the guardian ad litem $10, 000 directly.

8
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117 The conplaint alleged that as of February 20, 2002,
$163,704.40 of R M's funds remained in the Marathon Account.
The conplaint also alleged Attorney Mdlinaro closed the Marathon
Account that same day and transferred the remaining funds to his
client trust account.

118 The conplaint alleged that Attorney Mlinaro's wfe
filed a petition for divorce the follow ng day. In his sworn
response to interrogatories served upon himin the divorce case,
Attorney Molinaro represented that the $163,704.40 deposit
pertained to a case that was settled in January 2002 and that
Attorney Modlinaro might receive an additional $4,601.22 fee if
not clainmed by a prior attorney. The conplaint alleged the R M
case was settled in May 2001, not January 2002, and it involved
no prior attorney.

119 The conplaint alleged that on June 18, 2003, nore than
a year after the Marathon Account was closed, a $1,482.57 trust
account check was witten to Attorney Mlinaro's firm and
attributed to RM's trust account funds. The check stub for
the check read, "2001 tax on interest (51%." Attorney Mlinaro
did not account to RM for this paynent. The conplaint alleged
the balance of R M's trust account funds were used to pay
various nedical expenses and to make two other distributions to
an investnment account for R M, after which RM's funds were
fully disbursed.

20 The conplaint alleged the distributions paid to
Attorney Mdlinaro from RM's settlenent proceeds in 2001 and
2002 total ed $480, 844. The conplaint alleged Attorney Mdlinaro

9
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was entitled to receive no nore than $471,693 from the R M
settlenment, <consisting of his one-third contingency fee of
$361, 666, his $90,000 fee from the mnor children's settlenent,
the $16,738 in accrued costs recorded on RM's client |edger
and an additional $3,289 for nileage, neals and office expenses
that were not recorded on RM's client |edger but that Attorney
Mol inaro specifically identified as pertaining to R M

21 The conplaint alleged that because Attorney Mblinaro
was owed, at the nost, $471,693 from RM's settlenent funds,
but he took $480,844, Attorney Mdlinaro owed R M restitution in
t he amount of $9, 151 plus interest.

22 The conplaint alleged five counts of msconduct wth

respect to Attorney Molinaro's handling of R M's case:

(Count 5) By depositing over $1 mllion of client

funds into a non-trust account; by subsequently
transferring those funds to his business checking
account for di sbur senent ; and by tenporarily

commi ngling $44,500 of his own funds with client funds
in the Marathon Account, Attorney Mdlinaro failed to
deposit client funds to an identifiable trust account
and commingled his own funds with client funds, in
violation of former SCR 20:1.15(a).*?

! Because the conduct underlying this case arose prior to
July 1, 2004, unless otherw se indicated, all references to the
W sconsin Suprene Court Rules will be to those in effect prior
to July 1, 2004.

Fornmer SCR 20:1.15(a) provided:

A lawer shall hold in trust, separate from the
| awyer's own property, that property of clients and
third persons that is in the |lawer's possession in
connection with a representation or when acting in a

fiduciary capacity. Funds held in connection with a
representation or in a fiduciary capacity include
funds held as trustee, agent, guardian, persona

10
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(Count 6) By failing to give pronpt witten
notice to TIG regarding his receipt of $66,934.18 of
its funds; by failing to deliver TIGs settlenent
funds until Novenber 21, 2001, despite having received
the funds on May 17, 2001; and, by failing to provide
a full and accurate accounting of the settlenent
proceedings to TIG in response to requests for the
sane, Attorney Mdlinaro failed to pronptly notify a
client or third person of the receipt of any funds in
which the client or third person held an interest,
failed to pronptly deliver the funds the client or
third person were entitled to receive, and failed,
upon request, to render a full accounting regarding
the funds, in violation of former SCR 20:1.15(b). 2

representative of an estate, or otherw se. Al'l funds
of clients and third persons paid to a |lawer or |aw
firm shall be deposited in one or nore identifiable
trust accounts as provided in paragraph (c). The
trust account shall be mintained in a bank, savings
bank, trust conpany, credit wunion, savings and | oan
associ ation or other investnment institution authorized

to do business and |located in Wsconsin. The trust
account shall be <clearly designated as "Cient's
Account” or "Trust Account” or words of sinlar

import. No funds belonging to the |awer or law firm
except funds reasonably sufficient to pay or avoid
i nposition  of account service charges, my  be
deposited in such an account. Unless the client
otherwise directs in witing, securities in bearer
form shall be kept by the attorney in a safe deposit
box in a bank, savings bank, trust conpany, credit

uni on, savings and |oan association or ot her
investnment institution authorized to do business and
| ocated in Wsconsin. The safe deposit box shall be
clearly designated as "Cdient's Account” or "Trust
Account” or words of simlar inport. O her property
of a client or third person shall be identified as
such and appropriately safeguarded. If a lawer also
l[icensed in another state is entrusted with funds or
property in connecti on W th an out -of -state

representation, this provision shall not supersede the
trust account rules of the other state.

2 Former SCR 20:1.15(b) provi ded:

11
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(Count 7) By transferring RM's settlenent funds
from the Marathon Account to his business checking
account and keeping a portion of those transferred
funds as his fees and costs wthout giving RM a
settlement statenent or any accounting—either in
advance of, or after taking the funds—Attorney
Molinaro failed to treat property in which both he and
another person clained interest as trust property
until there was an accounting and severance of their
interests, in violation of former SCR 1.15(d). 3

(Count 8) By failing to record on a |edger the
recei pt and di sbursenent of over $1 mllion for R M,
and by paying fees and <costs to hinself by
transferring funds to his business account, from which
he made disbursenents and kept the remainder, Attorney
Molinaro failed to keep conplete records of trust
account funds and other trust property for at |east
six years after termnation of the representation in
violation of former SCR 20:1.15(e).*

Upon receiving funds or other property in which a
client or third person has an interest, a |lawer shal
pronptly notify the client or third person in witing.
Except as stated in this rule or otherwise permtted
by law or by agreenent with the client, a | awer shal
pronptly deliver to the client or third person any
funds or other property that the client or third
person is entitled to receive and, upon request by the
client or third person, shall render a full accounting
regardi ng such property.

3 Former SCR 20:1.15(d) provided:

When, in the representation, a lawer is in the
possession of property in which both the |awer and
anot her person claim interests, the property shall be
treated by the |awer as trust property until there is
an accounting and severance of their interests. If a
di spute arises concerning their respective interests,
the portion in dispute shall continue to be treated as
trust property until the dispute is resolved.

4 Former SCR 20:1.15(e) provided:

Conpl ete records of trust account funds and ot her
trust property shall be kept by the |lawer and shall
be preserved for a period of at l|least six years after

12
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(Count 9) By taking approximately $9, 151 nore of
R M's funds than he was entitled to receive as fees
and costs; by disguising his receipt of those funds by
gi ving no accounti ng to R M and i naccurate
accountings to Cafaro; by failing to report receipt of
$44,500 of income he received in 2001 on his 2001
business or personal tax returns and wusing the
Mar at hon Account to attenpt to hide that inconme; and
by making representations on sworn answers to
interrogatories propounded in his divorce, Attorney

Molinaro engaged in conduct involving dishonesty,
fraud, deceit or msrepresentation, in violation of
20:8.4(c).°

termnation of the representation. Compl ete records
shall include: (i) a cash receipts journal, listing
the sources and date of each receipt, (ii) a
di sbursenents journal, listing the date and payee of

each disbursenent, with all disbursenents being paid
by check, (iii) a subsidiary Iledger <containing a
separate page for each person or conpany for whom
funds have been received in trust, showing the date
and amount of each receipt, the date and anount of
each di sbursenent, and any unexpended bal ance, (iv) a
mont hly schedul e of the subsidiary |edger, indicating
the balance of each client's account at the end of
each nonth, (v) a determnation of the cash bal ance
(checkbook balance) at the end of each nonth, taken
from the cash receipts and cash disbursenments journals
and a reconciliation of the cash balance (checkbook
bal ance) with the balance indicated in the bank

statenent, and (vi) nonthly statenents, including
cancel ed checks, vouchers or share drafts, and
duplicate deposit slips. A record of all property

ot her than cash which is held in trust for clients or
third persons, as required by paragraph (a) hereof,
shall also be maintained. All trust account records
shall be deened to have public aspects as related to
the lawer's fitness to practice.

® SCR 20:8.4(c) states it is professional nisconduct for a
| awyer to "engage in conduct involving dishonesty, fraud, deceit
or m srepresentation; "

13
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123 Count 10 of the OLR s conpl aint alleged:

By providing LR with a nunber of conflicting and
i naccurate accountings regarding the disposition of
RM's funds; by failing to provide OLR wth a
conpl ete accounting that accurately showed the anount
of funds that Attorney Mdlinaro had received from
RM's settlenent including the disbursenent of
interest; by msrepresenting that the $44,500 transfer
bet ween his business account and the Marathon Account
pertained to a worker's conpensation dispute; and by
m srepresenting the purpose and calculation of the
$1,482.52 trust account check to his firm Attorney
Molinaro did, in the course of an OLR investigation,
willfully fail to provide relevant information, answer
questions fully, or furnish docunents, and nade a
m srepresentation in a disclosure to OLR, in violation
of SCR 22.03(6).°

124 Finally, the OLR s conplaint alleged the follow ng

addi ti onal viol ati ons:

(Count 11) By failing to keep a cash receipts
journal, a disbursenments journal, or general |edger or
transaction register showng a chronological history
of transactions in the account and the clients to
which they were attributable, and by failing to create
and retain a nonthly schedule of subsidiary |edgers
i ndicating the balance of each client's account at the
end of each nonth, Attorney Mlinaro failed to keep
conplete and accurate trust account records as
requi red under fornmer SCR 20:1.15(e).

(Count 12) By depositing 41 earned fee paynents
totaling $15,919.80 into his client trust account in

® SCR 22.03(6) provides as foll ows:

I n t he course of t he i nvesti gati on, t he
respondent's wlful failure to provide relevant
information, to answer questions fully, or to furnish
docunents and the respondent's m srepresentation in a
di scl osure are m sconduct, regardless of the nerits of
the matters asserted in the grievance.

14
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Novenber and Decenber 2001, At t or ney Mol i nar o
comm ngl ed personal and client funds in a client trust
account, in violation of former SCR 20:1.15(a).

(Count 13) By depositing $15,919.80 in earned
fees and costs to his client trust account for the
purpose of hiding incone and avoiding taxation on
those fees in the year in which they were received,
Attorney Mdlinaro engaged in conduct i nvol vi ng
di shonesty, fraud, deceit or msrepresentation in
viol ation of SCR 20:8.4(c).

25 Attorney Mlinaro filed an answer to the OLR s
conplaint on June 15, 2007. Russell L. Hanson was appointed
referee. A three-day hearing was held in Cctober 2007. At the
heari ng, Nancy Warner, an OLR investigator, testified at length
about her audit of Attorney Mdlinaro's accounts and her
conclusion that he overcharged R M by approximtely $9, 600.
Attorney Cafaro, who represented the worker's conpensation
carrier in the RM case, testified about his dealings wth
Attorney Mdlinaro regarding the worker's conpensation carrier's
subrogated interest in the RM settlenent.

26 Attorney Mdlinaro testified at Ilength regarding the
calculation of his fees in RM's case and expl ained that he was
entitled to one-third of the total settlenent, which was $1.4
mllion. Wth respect to the transfer of $44,500 from his
busi ness account to the Marathon Account, Attorney Molinaro
testified he was not attenpting to hide income, but was
reserving noney to cover possible future expenses, including
medi cal bills. Attorney Mdlinaro testified that after R M's
case was settled, R M was hospitalized and there were potenti al

large bills outstanding, and he did not know if the worker's

15
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conpensation carrier, Medicare, or sone other source would pay
for them He testified he believed he was entitled not to claim
fees for tax purposes until he was satisfied his client was
protected and that was why the $44,500 was not reported as
i ncome until 2002.

127 The referee issued his report and recommendation on
January 21, 2008. He concluded that the OLR had failed to neet
its burden of proof with respect to the first four counts of the
conplaint, i.e., those counts involving J.K The referee also
found that the OLR failed to neet its burden of proof as to
count 10 of the conplaint, which alleged that Attorney Mlinaro
failed to cooperate with the OLR in the course of its
i nvestigation and made conflicting and i naccurate
representations. The referee said, "Virtually all information
entered at the hearing was supplied by the Respondent and it
appears he nade a good faith effort to come up wth the
i nformati on the Conpl ai nant was requesting."

128 The referee concluded that the OLR did neet its burden
of proof on counts 5 through 9 and 11 through 13. As to count
5, the referee said Attorney Mdlinaro admtted that he failed to
deposit the R M settlenent funds into an identifiable trust
account . As to counts 6 and 7, the referee said Attorney
Molinaro received the R M settlenent funds on My 17, 2001.
The referee found that TIG was a co-plaintiff and held a lien on
the settlenent funds, but Attorney Mdlinaro failed to notify TIG
he had received the funds and Attorney Cafaro |earned about the
settlenment from another source. The referee found that Attorney

16
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Molinaro did pay TIG the full anount of its lien, but he did not
do so until Novenber 20, 2001, nore than six nonths after he
received the funds. The referee also concluded Attorney
Mol i naro never gave TIG a full accounting.

129 As to count 8, the referee concluded Attorney Mlinaro
failed to provide evidence that he gave a witten accounting to
R M, and the referee also noted Attorney Mlinaro did not
provide the testinony of a representative of RM to the effect
that a witten accounting had been given. The referee concl uded
Attorney Mdlinaro knew how to maintain his trust account records
since he was properly recording entries in other client nmatters
during this sane tine period.

130 Wth respect to <count 9, the referee concluded
Attorney Mlinaro took more of RM's funds than he was entitled
to receive as fees and costs and his taking and keeping the
excess funds was dishonest.’ The referee concluded Attorney
Molinaro gave a false accounting of his fees and costs to
Attorney Cafaro and that he gave contradictory statenents about
his fees to the OLR

1831 Wth respect to the allegations in count 9 that

Attorney Molinaro failed to report receipt of $44,500 of incone

" On page 28 of his report, the referee referred to Attorney
Molinaro's "taking approximately $89,151 nmore of [R M's] funds

than he was entitled to receive . . . ." As the OLR pointed out
in its reply brief, the $89,151 figure was a typographical
error. The amount of the overcharge alleged in the OLR s

conplaint was $9,151. The OLR asserts the actual amount of the
overcharge proven at the hearing was $9, 630.

17
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he received in 2001 on his 2001 business or personal tax
returns, the referee concluded that Attorney Mdlinaro shifted
income from 2001 to 2002 and achieved an unlawful federal tax
advantage of approximtely $6,019. The referee specifically
rejected Attorney Mdlinaro's assertion that the transfer of the
$44,500 was due to the dispute with TIG The referee said that
Attorney Mdlinaro determned to nove the funds w thout informng
TIG he noved the funds from his business account the very | ast
day of the tax year; he made inconsistent statenents regarding
the purpose of the transfer; and he returned the funds to his
busi ness account before the dispute with TIG was resol ved.

132 The referee al so concluded that the OLR net its burden
of proof on counts 11, 12, and 13 of the conpl aint.

133 The OLR had sought a two-year suspension of Attorney
Molinaro's |icense. The referee's entire discussion as to the

appropriate sanction is as foll ows:

It appears that except for the violations | have
found, M. Mdlinaro has been a conpetent and honorable

menber of his profession. Nevert hel ess, his conduct
in this matter is so serious that | nust recomend
suspension of his license to practice law for a 30

nmont h peri od.

134 Attorney Molinaro has appealed the referee's findings
and conclusions as to counts 5 through 9 and 11 through 13 of
the conpl aint. He also challenges the referee's reconmmendation
for a 30-nonth suspension. The OLR has appealed the referee's
conclusion that it failed to neet its burden of proof on count

10. The OLR has not appealed the referee's conclusion that the
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OLR failed to neet its burden of proof wth respect to counts 1
t hrough 4 of the conpl aint.

135 Attorney Mdlinaro challenges many of the referee's
findings of fact and also challenges the referee's concl usions
that Attorney Mdlinaro's conduct violated any ethical rule.
Attorney Modlinaro argues that his fee for representing RM was
properly based on the full amount of the $1.4 mllion
settl enent. He says the referee's conclusion that the R M
settlement was $1.085 million and the attorney fees for the
m nor children's settlenent was $90,000 is inaccurate and
results in a mscalculation of the amount of attorney fees to
which Attorney Mlinaro was entitled. Attorney Mbdlinaro argues
that throughout the negotiations leading to a final resolution
of the RM Ilitigation, it was clear that Attorney Mdlinaro was
entitled to a total fee of $466, 666. He says the finding that
he received $9,630 nore than he was entitled to is inaccurate.

136 Attorney Mdlinaro asserts there was sone confusion
about his fee because R M contributed $15,000 from his $1.1
mllion settlement to the children's portion of the settlenent.
He also asserts that he and the children's guardian ad litem
agreed there was no reason to create an "unnecessary paper
trail™ (and possibly delaying the funding of the mnor
settlenment) and for this reason the mnor settlenent docunents
do not reflect the additional $15,000 that R M contributed to
the children's settlenent. Attorney Mdlinaro agrees that the

guardian ad litem was paid $10,000 directly by the insurance
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conpany but he argues this does not change the fact that he was
entitled to one-third of the total $1.4 million settlenent.

137 Attorney Mol i nar o asserts t hat he correctly
adm ni stered the Marathon Account as a trust account throughout
his representation of RM \Wile he admts the account was not
properly titled as a «client trust account, he says the
settlement proceeds placed in the account were properly
adm nistered as client trust funds. He also argues that
although he did not maintain records of the RM funds in a
manner deenmed acceptable to the OLR he conplied wth the
requi renents of former SCR 20: 1. 15.

138 While Attorney Mlinaro also acknow edges there were
errors in the docunents he initially provided to Attorney
Cafaro, he says those errors were corrected in subsequent
correspondence, and he asserts TIG was in no way harned and
received all the funds it was entitled to as a subrogated payor.

139 Attorney Mlinaro also admts that he did not provide
R M a witten final accounting, but he asserts his failure does
not nean that he inproperly admnistered the R M settlenent
pr oceeds. Attorney Mdlinaro explains that he has been |ongtinme
friends wwith RM's brother and sister-in-lawy, WM and J. M,
R M's agents. Attorney Mdlinaro says he maintained constant
contact wth WM and J.M, and regularly gave them information
about the expenditure of funds on behalf of R M He points out
there has never been a conplaint from RM or his agents about

the handling of the settlenent proceeds.
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140 Wth respect to the transfer of the $44,500 from the
busi ness account to the Marathon Account and back again,
Attorney Mdlinaro insists that he set the noney aside until such
time as he was satisfied RM was not at risk of having to pay
addi tional funds. He argues the referee's conclusion that the
transfers were an attenpt to hide noney and avoid taxes is in
error.

141 As to the referee's conclusion that Attorney Mlinaro
made m srepresentations on sworn answers to interrogatories in
his divorce action regarding his fees in the R M case, Attorney
Molinaro argues his m sstatenent in the answer to the
interrogatory was sinply an error and a m sunderstanding on his
part about the focus of the question. Attorney Mdlinaro also
asserts that his failure to maintain various trust account
records, as alleged in count 11 of the OLR s conplaint, does not
warrant the |evel of discipline recommended by the referee. He
argues his trust account was properly balanced each nonth and
there was no finding of a m sappropriation of funds. Wil e he
admts that separate journals and registers were not kept on a
regul ar basis, he asserts there is nothing to show he m shandl ed
any funds on behalf of any of his clients.

142 Attorney Mol i nar o ar gues t hat t he referee's
recommendation for a 30-nonth suspension of his license to
practice law in Wsconsin is excessive and not supported by the
record. He points out that at the time the OR filed its
conplaint, it sought a 24-nonth suspension. He al so points out
that the referee concluded the OLR failed to prove 5 of the 13
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counts of msconduct alleged in the conplaint. At t or ney
Molinaro argues the referee provided no rationale for
recomendi ng a 30-nmonth suspension. He points to his nearly 30-
year unblem shed career in which he has served a nyriad of
clients. He argues that, assumng this court were to find that
he engaged in any msconduct, a public reprimand would be an
appropriate level of discipline. Attorney Molinaro also argues
that the full costs of the proceeding should not be assessed
agai nst him

143 The OLR argues that the referee properly concluded
that Attorney Mlinaro violated counts 5 through 9 and 11
through 13 of the conplaint. As to count 5, the OLR points out
that Attorney Mlinaro admtted the Marathon Account into which
the R M settlenment proceeds were deposited, and the $44,500 was
| ater conm ngl ed, was not a trust account. The OLR al so asserts
Attorney Mdlinaro's claim that the funds in the account were
properly admnistered is contradicted by the fact that he nade
no client |edger entries upon depositing the settlenment noney,
transferred f unds into hi s busi ness account to make
di sbursenents, and gave no accounting to his client.

144 As to count 6 of the conplaint, the OLR alleges the
referee correctly concluded that the duty to notify TIG of the
settlenment arose upon receipt of the funds; Attorney Mdlinaro
failed to notify TIG and it |earned about the settlenent from
anot her source; and Attorney Mlinaro did not pay TIG the noney
to which it was entitled for nore than six nonths after
recei ving the funds and he never gave TIG a full accounting.
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45 As to count 7, the OLR notes Attorney Mlinaro admts
he transferred <client settlenent funds into his business
checking account, and kept a portion of his fees and costs
wi thout giving RM a settlenent statenent or accounting. As to
count 8, the OLR says the referee appropriately found that
Attorney Ml inaro knew how to maintain proper records and failed
to sufficiently explain why he would not have used his nornal
recor dkeepi ng procedures in the R M case.

146 As to count 9, the OLR argues that Attorney Mbdlinaro
di shonestly converted $9,630 of RM's funds. The CLR notes the
referee found that Attorney Mdlinaro gave no accounting to R M;
he gave a false accounting to TIG he falsely asserted he had
paid the guardian ad litem and he gave contradictory statenents
regarding his fees to the OLR The OLR al so asserts the referee
appropriately found that Attorney Mlinaro failed to report
recei pt of $44,500 of inconme he received in 2001 on his 2001
income tax returns and used the Marathon Account to hide that
i ncone. The OLR asserts Attorney Mlinaro obtained a tax
advantage by diverting that inconme until 2002. The OLR al so
argues the referee appropriately concluded that Attorney
Molinaro nade a msrepresentation on a sworn answer to an
interrogatory in his divorce as to when the R M settlenent
proceeds were received, and he also stated in the interrogatory
answer that a prior attorney mght be claimng a portion of the
anmbunt as a fee when in fact there was no prior attorney

i nvol ved in the case.
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147 As to count 11, the OLR argues the referee properly
found that Attorney Mlinaro failed to keep a cash receipts
j our nal , a disbursenents journal, a general | edger or
transaction register, or a nonthly schedule of subsidiary
| edgers. As to <count 12, the OLR argues the referee
appropriately found that Attorney Molinaro conm ngled 41 earned
fee paynents into his client trust account in late 2001. As to
count 13, the OLR argues the referee appropriately found that
Attorney Molinaro deposited $15,919.80 in earned fees and costs
into his trust account for the purpose of hiding inconme and
avoi ding taxation on those fees in the year received.

148 The OLR has cross-appealed the referee's conclusion
that the OLR failed to neet its burden of proof as to count 10.
Wil e the OLR does not dispute the referee's findings of fact on
this count, it argues this court should review de novo the
referee's conclusion and find a violation of SCR 22.03(6). The
OLR asserts the referee found sufficient facts to prove that
Attorney Mdlinaro provided the OR wth conflicting and
i naccurate accountings and that he msrepresented the purpose
for the transfer of the $44,500. The OLR also asserts the
record supports an order that Attorney Mdlinaro nake restitution
of $9,630 plus interest to R M

149 As to the appropriate sanction, the OLR says the
referee’'s recommendation of a 30-nonth suspension is reasonable
and should receive due consideration. The OLR says that its

initial request for a two-year suspension, wth an order for
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$9,630 restitution to RM, is consistent with this court's past

precedent .
50 This court wll adopt a referee's findings of fact
unless they are clearly erroneous. Conclusions of law are

reviewed de novo. See In re Disciplinary Proceedi ngs Against

Ei senberg, 2004 W 14, 95, 269 Ws. 2d 43, 675 N W2d 747. The
court may inpose whatever sanction it sees fit regardless of the

referee's recommendati on. See In re Disciplinary Proceedings

Agai nst Wdul e, 2003 W 34, 944, 261 Ws. 2d 45, 660 N. W 2d 686.

151 From our independent review of the record, we concl ude
that the referee's finding that Attorney Mlinaro settled RM's
personal injury case for $1.085 nmllion, plus an additional
$215,000 in structured settlement proceeds for R M's mnor
children, is clearly erroneous. W also deem the referee's
finding that Attorney Mdlinaro collected excessive fees fromthe
R M settlenent to be clearly erroneous.

52 The record clearly and unequi vocally denonstrates that
the total amunt of the R M settlenent was $1.4 nillion.
Attorney Mdlinaro's contingent fee agreenent with R M clearly
and unequivocally provided that Attorney Mlinaro was entitled
to receive 33 1/3 percent of the total settlenent anount, or
$466, 666. This is precisely the anount that Attorney Mlinaro
retained as fees in the RM case. |In addition, he was entitled
to recover the costs of the proceeding. The contingent fee
agreenent and settlenent docunents are clear and unanbi guous.
The OLR s contention that Attorney Mdlinaro overcharged R M by
$9,630 is sinply not borne out by the record.
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153 The OLR has devoted a significant anount of tinme in
its conplaint, at the hearing, and on appeal, to breaking the
$1.4 mllion settl enment into vari ous conponent parts,
calculating 33 1/3 percent of each of those parts and then
addi ng those suns together in an effort to deduce the anmount of
fees to which Attorney Mlinaro was entitled. W conclude that
this process unnecessarily conplicates the issue and results in
an incorrect fee anount. The anobunt of fees to which Attorney
Molinaro was entitled as the result of the RM settlenent is
greater than the sum of those conponent parts.

154 The total settlenent in the R M case was $1.4
mllion. Attorney Mlinaro was entitled to 33 1/3 percent of
that amount. After the fee was deducted fromthe $1.4 mllion
many other amounts were paid from the remaining balance,
including the guardian ad |litem fee, the mnor settlenent, and
the paynent to TIG W conclude that the OLR failed to prove by
clear, satisfactory, and convincing evidence that Attorney
Mol i naro overcharged R M Consequently, we conclude that the
OLR failed to neet its burden of proof with respect to the first
part of count 9 of the conplaint, and we also conclude that no
rei nbursenent is owed to R M

155 We uphold the remainder of the referee's findings of
fact and conclusions of law, including the referee's concl usion
that the OLR failed to neet its burden of proof on count 10 of
the conpl aint. Attorney Mlinaro admtted that the Marathon
Account was not denomnated as a trust account. He also
admtted failing to keep proper ledgers, and failing to give
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R M a full accounting. The record also supports the referee's
conclusion that Attorney Mlinaro failed to give TIG pronpt
witten notice of the RM settlenent, and failed to render TIG
a full accounting.

156 Attorney Mlinaro claimed that he had a legitimte
busi ness reason for transferring the $44,500 from his business
account to the Marathon Account on the |ast day of business of
2001 and then transferring it back in 2002, and he asserts the
transfer was not made for the purpose of avoiding taxes in 2001.
The referee's findings of fact and conclusions of law in this
regard turn largely on credibility determ nations. The referee
apparently found Attorney Mdlinaro's explanation about the
reason for the transfer was not credible. "It is the referee's
function to assess credibility of W t nesses. " In re

Di sciplinary Proceedings Against Steinberg, 2007 W 113, 916,

304 Ws. 2d 577, 735 N wW2ad 527. Wile Attorney Mdlinaro's
explanation regarding the transfer is plausible, based on the
record before us, we are unable to declare any of the referee's
findings on the issues clearly erroneous, and we adopt them W
also agree with the conclusions of law that flow from the
referee's findings of fact in this regard.

157 We now turn to the appropriate sanction to inpose for
Attorney Ml inaro's m sconduct. I n support of his argunent that
a public reprimand is appropriate, Attorney Mlinaro cites
previous disciplinary cases in which a public reprimand was

issued, including In re Disciplinary Proceedi ngs Agai nst Boyd,

2006 W 28, 289 Ws. 2d 351, 711 N.W2d 268, and In re
27



No. 2007AP869- D

Di sciplinary Proceedings Against Jacobson, 2005 W 76, 281

Ws. 2d 619, 697 N. W2d 831.
158 In support of its argunent that a |engthy suspension
is warranted, the OLR cites a variety of cases, including In re

Disciplinary Proceedings Against Ward, 176 Ws. 2d 1, 499

N.W2d 172 (1993); In re Disciplinary Proceedings Against

Krezm nski, 2007 W 21, 299 Ws. 2d 152, 727 N.W2d 492; and In
re Disciplinary Proceedi ngs Agai nst Edgar, 230 Ws. 2d 205, 601

N.W2d 284 (1999). Based on our review of the record, we
conclude that this case falls sonewhere between the conduct at
issue in Boyd and Jacobson and that at issue in Wrd,
Krezm nski, and Edgar.

159 In Boyd and Jacobson, the attorneys were publicly
repri mnded for conmmngling funds and failing to provide a ful
accounting of the distribution of settlenent proceeds. The
conduct in the instant case is nore serious since the referee
al so found that Attorney Mdlinaro failed to report a significant
anount of inconme he received in 2001 on his 2001 tax returns and
instead transferred those earned fees to his trust account for
the purpose of avoiding taxation on those fees in the year in
which they were received. The referee also concluded that
Attorney Mdlinaro engaged in conduct involving dishonesty,
fraud, deceit, or msrepresentation by making m srepresentations
on sworn answers to interrogatories propounded in his divorce

The attorneys in Ward, Krezm nski, and Edgar were all found to

have converted client funds in addition to other counts of
m sconduct, sone of which included trust account violations. e
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have concluded that Attorney Mlinaro did not overcharge R M,
and thus did not convert funds. Consequently, we find those
cases to be inapposite as well.

60 Two cases that we find to be sonewhat anal ogous are In

re Disciplinary Proceedi ngs Agai nst Steinberg, 2007 W 113, 304

Ws. 2d 577, 735 N.W2d 527, and In re Disciplinary Proceedi ngs

Agai nst Brown, 2007 W 110, 304 Ws. 2d 601, 735 N W2d 909. I n

Steinberg the attorney was publicly reprimanded for nultiple
trust account violations as well as for engaging in conduct
i nvol vi ng dishonesty, fraud, deceit, or msrepresentation. One
di stinguishing factor is that the referee concluded Attorney
St ei nberg was confused about how to manage his trust account
Attorney Mlinaro has 30 years experience in private practice
does not claim he was confused about proper trust account
handling, and admts he did not conply wth various trust
account rules. In addition, Attorney Mdlinaro was found to have
transferred earned fees to his trust account in order to gain a
tax advant age, and he was also found to have nmde a
m srepresentation in answering a divorce interrogatory. These
additional factors weigh in favor of inposing discipline greater
than that inposed in Steinberg.

61 In Brown the attorney received a 90-day suspension
after stipulating to rmultiple trust account vi ol ati ons,
including failing to perform a reconciliation of his trust
account for over three years; failing to maintain conplete trust
account records; depositing his own personal funds into the
trust account on at |east two occasions; and allow ng earned
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fees to remain in trust wthout disbursing them Attorney Brown
also admtted to failing to hold client or third-party funds in
trust by using client or third-party funds to pay checks issued
in matters related to other clients and failing to pronptly
notify clients of the receipt of funds in which the clients had
an interest. Attorney Brown stipulated to ten total trust
account violations, and also agreed to the inposition of a 90-
day suspensi on. The nunber and nature of the violations in

Brown are sonewhat anal ogous to the instant case.

162 Although the referee did not specifically identify any
mtigating factors, he did note that except for the violations

found here, Attorney Mbdlinaro has been a conpetent and
honor abl e menber of his profession.” W also note the follow ng
mtigating factors: (1) the lack of harmto any clients; (2) no
previ ous professional discipline; and (3) while sone counts were
serious, others were technical in nature. Upon consideration of
the record and all of the relevant factors, we conclude that a
60- day suspension of Attorney Mdlinaro's license to practice |aw
in this state is appropriate.

163 The remaining issue before us is the appropriate
anount of costs to assess against Attorney Mlinaro. On
February 18, 2009, the OLR filed a supplenental statenent of
costs showing total costs in the anobunt of $23,748. 28. The OLR
director recommends that the full anmount be assessed against

Attorney Moli naro. Attorney Mdlinaro has objected to the

suppl enmental statenent of costs and has noved the court for an
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order reducing the anobunt of costs assessed. He has not
i ndi cat ed what anount of costs he woul d deem appropri at e.

164 SCR 22.24(1m) provides that the court's general policy
upon a finding of msconduct is to inpose all costs of the
proceedi ng upon the respondent attorney, but it also states that
in cases involving extraordinary circunstances the court may, in
the exercise of its discretion, reduce the anobunt of costs
i nposed upon a respondent. \Wen exercising this discretion, the
court wll consider the submssions of the parties and the
followng factors: (a) the nunber of counts charged, contested,
and proven; (b) the nature of the msconduct; (c) the |evel of
di sci pline sought by the parties and recommended by the referee;
(d) the respondent's cooperation with the disciplinary process;
(e) pri or di sci pli ne, if any; and (f) ot her rel evant
ci rcunst ances.

165 In the present case, we determne that these factors
show an extraordinary circunstance that warrants a reduction of
the costs to be inposed on Attorney Mlinaro. We further
conclude that it would be just to assess $12,000 in costs
agai nst Attorney Ml i naro.

166 The COLR charged 13 counts of professional m sconduct.
The referee found a failure of proof as to five counts,
including the four counts arising out of Attorney Mdlinaro's
representation of J.K The four counts involving J.K provided
the inpetus for the OLR to commence its investigation into
Attorney Mdlinaro's conduct in 2004. The OLR would not have
| earned of Attorney Molinaro's representation of RM had it not
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been for the grievance filed by J.K The OLR did not appeal the
referee's decision with respect to the J. K counts.

67 The nost serious allegation of m sconduct found by the
referee was Attorney Mlinaro's alleged $9, 630 overcharge in the
R M personal injury settlenent. It appears that the question
of what was the appropriate fee in the RM settlenent was the
nost hotly debated issue in this case, and that this single
i ssue accounted for a substantial anmount of the total tinme—and
resulting fees and costs—expended by the OLR in prosecuting
this matter. W have concluded that the OLR failed to neet its
burden of proof on its allegation that Attorney Mdlinaro
overcharged R M W also rejected the OLR s cross-appeal and
agreed with the referee that Attorney Mlinaro fully cooperated
with the investigation into his conduct.

168 W agree that the remaining counts of msconduct are
serious failings which warrant a suspension of Attorney
Molinaro's license to practice |aw However, the failure to
mai ntain proper records is a technical violation, and although
we did not overturn the referee's factual findings as to why
Attorney Mdlinaro deferred incone from one year to the next, we
did agree that his explanation for the deferral was plausible.

169 Wiile the OLR sought a two-year suspension and the
referee recommended a 30-nonth suspension, this court has deened
it appropriate to inpose a nuch |lesser sanction, a 60-day
suspensi on.

70 Attorney Mdlinaro has practiced law for alnost 30
years and has no prior disciplinary history. This matter has
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been pending for a significant period of tine. The conduct at
i ssue occurred between 2001 and 200S3. The OLR s investigation
|asted for 30 nonths before the matter was referred to the
prelimnary review commttee. A conplaint was not filed unti
2007.

171 In view of all of these factors, we conclude that it
would not be fair under the circunstances of this case to hold
Attorney Mdlinaro responsible for the full anmount of costs. W
conclude that extraordinary circunstances are present and that
Attorney Ml inaro should be required to pay $12,000 in costs.

72 1T IS ORDERED that the |icense of Thomas J. Mlinaro
to practice law in Wsconsin is suspended for 60 days,
comenci ng August 10, 20009.

173 IT IS FURTHER ORDERED that Thomas J. Mdlinaro conply
with the provisions of SCR 22.26 concerning the duties of a
person whose license to practice law in Wsconsin has been
suspended.

174 1T IS FURTHER ORDERED that within 60 days of the date
of this order, Thomas J. Mdlinaro shall pay to the Ofice of
Lawyer Regul ation $12,000 as the costs of this proceeding. | f
the costs are not paid within the tinme specified, and absent a
showing to this court of his inability to pay the costs within
that tinme, the license of Thomas J. Mlinaro to practice law in
W sconsin shall remain suspended until further order of this
court.

175 ANN WALSH BRADLEY, J., did not participate.
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