2008 W 91

SUPREME COURT OF W SCONSI N

CasE No. : 2007AP208- D

COWPLETE TI TLE:
In the Matter of Disciplinary Proceedi ngs
Against R L. MNeely, Attorney at Law

Ofice of Lawer Regul ation,
Conpl ai nant,
V.
R L. MNeely,
Respondent .

DI SCI PLI NARY PROCEEDI NGS AGAI NST McNEELY

OPI NI ON FI LED: July 15, 2008
SUBM TTED ON BRI EFS:
ORAL ARGUMENT:

SOURCE OF APPEAL:
COURT:
COUNTY:
JUDGE:

JUSTI CES:
CONCURRED:
Di SSENTED:

NoT PARTICIPATING  BUTLER, JR, J., did not participate.

ATTORNEYS:



2008 W 91
NOTI CE

This opinion is subject to further
editing and nodification. The final
version wll appear in the bound
vol ume of the official reports.

No. 2007AP208-D

STATE OF W SCONSI N ) I N SUPREME COURT

In the Matter of Disciplinary Proceedi ngs
Against R L. McNeely, Attorney at Law

O fice of Lawer Regul ation, FI LED

Conpl ai nant, JUL 15, 2008

V.
David R Schanker

Clerk of Supreme Court

R L. MNeely,

Respondent .

ATTORNEY disciplinary proceeding. Attorney's |icense

suspended.

11 PER CURI AM W review the recommendation of the
referee, Dennis Flynn, that the license of Attorney R L.
McNeely to practice law in this state be suspended for a period
of 60 days for professional m sconduct. Nei t her party appeal ed
the referee's report, so this matter is submtted to the court
for review pursuant to SCR 22.17(2). W also consider Attorney

McNeely's objection to the costs of this proceeding.



No. 2007AP208- D

12 We conclude that the referee's findings of fact are
supported by satisfactory and convincing evidence. W agree
that the seriousness of Attorney MNeely's m sconduct warrants
the suspension of his license to practice law for 60 days.
After careful consideration, we conclude that the costs of the
proceedi ng, which are $3,710.27 as of January 17, 2008, should
be assessed against him and we deny the objection to the
referee's costs.

13 Attorney MNeely was admtted to practice law in
W sconsin on January 10, 1995. He has not been the subject of
any prior disciplinary proceeding. The O fice of Lawer
Regul ation (OLR) conpl ai nt alleges that Attorney MNeely
commtted three counts of professional m sconduct involving the
distribution of insurance settlenent proceeds.

14 In May 2002 D.B. hired Attorney Jeffrey D. Berlin to
represent him in a personal injury action for injuries D.B.
sustained in an autonobile accident. Attorney MNeely
subsequently joined Attorney Berlin in this representation.?

15 On March 21, 2005, D.B. died from circunstances
unrelated to the autonobile accident. Following his death,
D.B.'s widow, C B., contacted either Attorney Berlin or Attorney

McNeely regarding the personal injury claim

! Attorney Berlin was suspended for six nonths for eight
counts of professional msconduct conmmtted in connection wth
this and other matters. OLR v. Berlin, 2008 W 4, 306
Ws. 2d 288, 743 N.W2d 683.
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16 On April 5, 2005, Attorney MNeely prepared and filed
a special admnistration petition in the D.B. estate, requesting
that the probate court appoint C B. as special adm nistrator of
D.B.'s estate to permt her to resolve D.B.'s personal injury
clains arising out of the May 2002 acci dent.

17 On April 22, 2005, Attorney MNeely filed a civil
summons and conplaint in MIwaukee County circuit court seeking
damages on behalf of D.B.'s estate and C. B. relating to the Muy
2002 aut onobi |l e acci dent.

18 On April 29, 2005, the MIwaukee County Child Support
Agency filed four clains against D.B.'s estate for unpaid child
support obligations totaling $126, 200. 28.

19 On or about My 24, 2005, Anmerican Famly |nsurance
G oup issued a check for $100,000 payable to "R L. MNeely Law
Ofice Cdients Trust Account"” to settle CB.'s clainms in
connection wth the personal injury action. This settlenent
enconpassed clains that C.B. made in her individual capacity, as
well as clainms made on behalf of D.B.'s estate. C.B. had not
been appointed special admnistrator of D.B.'s estate at the
time the settlenent was received.

10 On June 3, 2005, C. B. signed a witten release of all
clains related to the autonobile accident.

11 On June 6, 2005, Attorney MNeely filed a notice of
voluntary dismssal of the civil Jlawsuit relating to the
aut onobil e accident. Attorney MNeely also sent a letter to the
M | waukee County register in probate on June 4, 2005. I n that
letter Attorney McNeely said, in part, as follows:

3
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The above-captioned matter was scheduled for hearing
on appoi ntnent of a special adm nistrator, on June 22,
2005, at 2:30 p.m The special admnistration was
cormenced to pursue a claim arising out of an
aut onobi |l e accident involving the deceased, occurring
in May 2002. A civil suit was comrenced, . . . . W
have been unable to serve the other driver involved in
the accident, and there are no outside wtnesses.
Therefore, we have entered a voluntary dismssal in

the civil case, and there is no longer a need to
pursue special adm nistration. | request that you
take the matter off the court's calendar . . ., and

close the file on this matter.

12 Prior to disbursing the $100,000 settlenment proceeds,
Attorney Berlin had told Attorney MNeely that the American
Fam |y insurance adjuster handling the claim had authorized them
to distribute the settlenment proceeds as they saw fit.

13 Prior to distribution of the settlenment funds, the two
attorneys did not discuss wth C B. actual or potential
conflicts of interest that she mght have regarding her
individual interests and the interests of the Estate of D. B
Attorney MNeely asserts that Attorney Berlin did not raise
those issues with him He asserts that he did not perceive
there to be any difference between the individual interest of
C.B. and the interest of the Estate of D.B. The attorneys did
not discuss or obtain any witten waivers from C B. regarding
these potential or actual conflicts of interest. The entire

settlenment (less attorney fees and litigation-related costs) was
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allocated to C. B., in her individual capacity. This anount
total ed $57,199. 26. 7

114 Neither Attorney MNeely nor Attorney Berlin advised
the probate court that a settlenent had been received relating
to D.B.'s May 2002 autonobile accident or that these settlenent
proceeds had been disbursed. In addition, neither Attorney
McNeely nor Attorney Berlin advised the M| waukee County Child
Support Agency of the settlenent.

115 The parties to this disciplinary proceeding now agree
that sonme portion of the $100,000 settlenment proceeds nmay have
bel onged to the Estate of D. B. It is undisputed that Attorney
McNeely did not personally benefit as a result of allocating 100
percent of the aggregate settlenent to C. B

116 The OLR alleged and the referee concluded that by
participating wth another attorney in making a full or
aggregate settlenent of two clains (C. B.'s individual claim and
the claim of the Estate of D.B.) wthout consulting with the
client or obtaining her informed witten consent to do so, and
by failing to inform and obtain authorization fromthe M| waukee

County probate court regarding the settlenent, Attorney MNeely

2 Attorney MNeely disbursed the $100,000 settlenent
proceeds received as follows: C.B.: $57,199.26; Attorney
Berlin: $16,665; Attorney MNeely: $17,442.87; Litigation costs:
$359.54; and LeSafre Intl. Co. (nedical creditor): $8,333.33.
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engaged in a prohibited transaction, in violation of former SCR
20:1.8(g).?3

117 The OLR alleged and the referee concluded that by
maki ng fal se statenents of fact to the M I waukee County register
in probate in his letter of June 4, 2005, notably failing to
di sclose that a settlenment had been reached that resulted in
release of the estate's clainms, Attorney MNeely know ngly nade
a false statenent of fact to a tribunal in violation of SCR
20:3.3(a)(1).*

118 The OLR alleged and the referee concluded that by
engaging in conduct intended to allocate 100 percent of the

aggregate settlenment of both C B.'s individual clains and the

3 Effective July 1, 2007, substantial changes were nade to
the Wsconsin Suprene Court Rules of Professional Conduct for
Attorneys, SCR Chapter 20. See S. Q. Oder 04-07, 2007 W 4,
293 Ws. 2d xv, 726 NW2d C.R45 (eff. July 1, 2007); and
S. C. O der 06- 04, 2007 W 48, 297 Ws. 2d xv, 730
NW2d &G.R-29 (eff. July 1, 2007). Because the conduct
underlying this case arose prior to July 1, 2007, unless
otherwi se indicated, all references to the suprene court rules

will be to those in effect prior to July 1, 2007.
Former SCR 20:1.8(g) provides:

A | awer who represents two or nore clients shal
not participate in nmaking an aggregate settlenent of
the clainms of or against the clients, or in a crimnal
case an aggregated agreenent as to quilty or nolo
contendere pleas, unless each client consents after
consultation, including disclosure of the existence
and nature of all the clains or pleas involved and of
the participation of each person in the settlenent.

* Former SCR 20:3.3(a)(1l) states that a |lawer shall not
knowingly "nake a false statement of fact or Jlaw to a
tribunal; "
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claims of the Estate of D.B. only to CB. in her individual
capacity, Attorney MNeely -engaged in msconduct involving
di shonesty, fraud, deceit or msrepresentation in violation of
SCR 20:8.4(c).>

119 In their stipulation, Attorney MNeely and OLR agreed
that a 60-day suspension of Attorney MNeely's license to
practice law in Wsconsin was appropriate discipline for this
m sconduct .

20 In considering the appropriate discipline, the referee
observed that the m sconduct in this matter involved nmultiple
rule violations and that the victinms of the msconduct include
the client, the probate court, and persons or entities that may
have had legitimate clains against the Estate of D.B. However,
the referee also noted that Attorney MNeely did not personally
profit from this msconduct and that there was no evidence in
the record that other clains woul d have been uphel d.

21 The referee considered six glowng letters of support
submtted on Attorney MNeely's behalf that acconpanied the
stipul ation.?® Wiile noting that "the information does not
directly mtigate Attorney MNeely's msconduct and does not

change the appropriateness of the recommended sanction" the

® Former SCR 20:8.4(c) states it is professional msconduct
for a lawer to "engage in conduct involving dishonesty, fraud,
deceit or m srepresentation; "

® Those letters, which are all exceedingly positive, were
submtted by Attorney Lindsey D. Draper; M. Barry W Gvens;
Professor Daniel D. Blinka;, R ck Lovell, Ph.D.; Dean Stan
St o] kovi c; and Professor Thomas J. Hamer.
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referee described the letters as "powerful" and observed that
"all six of the support letters give insight into a |awer who
has done nmuch with his education and talents."

22 The referee noted, however, that both Attorney MNeely
and OLR still opted to jointly agree to the proposed 60-day
suspensi on. The referee observed that he was not inclined to
"lightly set aside" this joint recommendati on.

123 The referee then recommended that Attorney MNeely's
license to practice law in Wsconsin be suspended for a period
of 60 days and that he be assessed the costs of this
di sci plinary proceeding.

124 We affirm the referee's findings of fact unless they

are clearly erroneous. See In re Disciplinary Proceedings

Agai nst Sosnay, 209 Ws. 2d 241, 243, 562 N.W2d 137 (1997). W

review the referee's conclusions of |aw de novo. See In re

Di sciplinary Proceedings Against Carroll, 2001 W 130, 9129, 248

Ws. 2d 662, 636 N W2d 718. In accordance wth our authority
to supervise the practice of law in this state, we determ ne the
level of discipline that is appropriate under the particular
ci rcunst ances, independent of the referee's recomendation, but

benefiting fromit. See In re Disciplinary Proceedi ngs Agai nst

Wdule, 2003 W 34, 144, 261 Ws. 2d 45, 660 N. W 2d 686.

125 We adopt the referee's findings of fact in this case
and we agree with the referee's conclusions of law. W further
agree with the referee's recomendation for a 60-day suspension

of Attorney McNeely's license to practice law in Wsconsin.
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26 We turn to the question of costs. On January 3, 2008,
the OLR filed a statenent of costs in the anmount of $3,497. 29,
including referee fees and disbursenents in the anount of
$2, 550. 90. On January 9, 2008, an item zed statenent of costs
was filed detailing these expenditures.

127 On January 24, 2008, Attorney MNeely filed an
objection to the referee's costs. The objection was acconpani ed
by an affidavit executed by one of Attorney MNeely's |awers
guestioning the anmpbunt of tine billed by the referee on a nunber
of matters and suggesting that the tinme recorded was excessive
for the tasks described in the statenent of costs.

128 W have carefully considered Attorney MNeely's
objections to the referee's costs. This proceeding included a
joint stipulation, which frequently reduces the costs of a
di sci plinary proceedi ng. However, the referee is still charged
with ascertaining whether the facts of record support the facts
set forth in the stipulation, and nust reach an independent
recommendati on regardi ng appropriate discipline. The report and
recommendation rendered in this matter is thorough and was
hel pful to the court. W find it appropriate to require
Attorney McNeely to pay the full costs of this proceedi ng which,
as of January 17, 2008, total $3,710.27.

129 IT IS ORDERED that the license of R L. MNeely to
practice law in Wsconsin is suspended for a period of 60 days,
ef fective August 25, 2008.

1830 IT IS FURTHER ORDERED that Attorney MNeely's
objection to the costs of this proceeding is denied. Wthin 60

9
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days of the date of this order, R L. MNeely shall pay to the
Ofice of Lawer Regulation the costs of this proceeding. | f
the costs are not paid within the tinme specified, and absent a
showing to this court of his inability to pay the costs within
that tinme, the license of R L. MNeely to practice law in
Wsconsin shall remain suspended until further order of the
court.

131 IT IS FURTHER CORDERED that Attorney R L. MNeely
shall comply with the provisions of SCR 22.26 concerning the
duties of a person whose license to practice law in Wsconsin
has been suspended.

132 LOU S B. BUTLER, JR, J., did not participate.
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