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No. 2005AP1287
(L.C. No. 2003CV925)

STATE OF W SCONSI N ) I N SUPREME COURT

Robert Stuart and Lin Farquhar-Stuart,
Pl aintiffs-Respondents,

' FI LED
Wei sflog's Show oom Gallery, Inc., and JUL 10, 2008
Ronal d R Wi sfl og,
Def endant s- Respondent s, David R Schanker

Clerk of Supreme Court

American Fam |y Mitual | nsurance Conpany,
Def endant - Appel | ant - Petiti oner.

REVI EW of a decision of the Court of Appeals. Reversed and

cause renmanded.

M1 LOU S B. BUTLER JR, J. This is a review of a
publ i shed court of appeals opinion' affirnming the circuit court's
determ nation that a commerci al gener al liability (CQA)
insurance policy issued by Anerican Famly Mitual |nsurance

Conmpany (Anerican Famly) to Wisflog's Showoom Gallery, Inc.

! Stuart v. Weisflog's Showoom Gallery, Inc., 2006 W App
184, 296 Ws. 2d 249, 722 N.W2d 766.
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(WsE )? covered damages awarded to Robert Stuart and Lin
Farquhar-Stuart (the Stuarts) in a lawsuit resulting from the
m srepresentations, as well as design and construction defects,
related to a honme renodeling project WG perfornmed for the
Stuarts.

12 A jury found WG liable for the statutory and tort
violations alleged by the Stuarts, estimating damages "resulting
from the negligence" of the defendants at $95, 000. The Grcuit
Court for Waukesha County, Judge Patrick C. Haughney presiding,
also required the jury to apportion the damages between the
m srepresentation and negligence in construction clains. The
court subsequently accorded statutory double danmages and
attorney fees to only the percentage of the award assigned to

the m srepresentation claim

2 Record exhibits include various documents that depict the

name of the business as "Wisflog Hones," "Wisflog's Show oom
Gallery, Inc.,” "Wisflog Homes Specialty Drywalling & Repairs,"”
and "Wisflog's Hone and Renodeling Showoom™ The Stuarts'

"Renodeling Architectural Contract"” was with Wisflog's Show oom
Gallery, Inc., and the "Renodeling Contract” was with Wisflog
Honmes Specialty Drywall & Repairs. Except where it is necessary
to differentiate, "WSA " will refer to the business under all of
its names.
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13 The court of appeals reversed.® The damage award and
related issues raised in that appeal are the subjects of the

conpani on case, Stuart v. Wisflog's Showoom Gllery, Inc.,

2008 W 22, _ Ws. 2d __, 746 N.W2d 762 (Stuart 1), which
was rel eased earlier this term

14 The subject of the present opinion is a separate
appeal by American Famly, in which the insurance conpany asks
us to determne whether WoE@'s CCGL insurance policy covers the
damages awarded to the Stuarts.* W agree with Anerican Family
that the damages caused by Wisflog and W@ in this case are
not covered by t he I nsur ance pol i cy because their
m srepresentations were not accidental "occurrences” within the
meani ng of the policy, and because property damage arising out

of their work is excluded from coverage. We therefore reverse

31n a decision described in nore detail in the background
section of this opinion, the court of appeals held that the
apportionment of danages between the msrepresentation and
negligence and resulting limtation of double damages was
erroneous, and that the attorney fees award was simlarly
erroneous, being based in part on the apportionnent cal cul ation.
Stuart v. Wisflog's Showoom Gllery, Inc., 2006 W App 109,
195, 42-57, 293 Ws. 2d 668, 721 N w2d 127. The court of
appeals also ruled in relevant part that the Stuarts' clains
were not barred by the economc |oss doctrine or any statute of
limtations. |Id., Y4, 19-34, 62.

* Anerican Family al so raises econonic |oss doctrine, danmage
apportionnment and attorney fees argunents that we have resolved
in Stuart v. Wisflog's Showoom Gallery, Inc., 2008 W 22,
Ws. 2d __, 746 N W2d 762 (Stuart 1). Therefore, we do not
address those issues further in this opinion. Al t hough those
issues were also discussed in the court of appeals decision
which we review in the present opinion, the mandate of that
decision was limted to the issue of insurance coverage, and
consequently so is the mandate and ruling in this decision.
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the decision of the court of appeals and remand this matter for
further proceedings consistent with this opinion and with Stuart
| .

I

15 The facts of this case are identical to those set out
in the conpanion case, Stuart 1. Only those facts pertinent to
the issues raised in this appeal will be repeated here.

16 In 1995 the Stuarts entered into a "Renodeling
Architectural Contract” with W@ for architectural draw ngs for
a sizable home renpdeling project.® The next year, the Stuarts
entered a "Renodeling Contract” with "Wisflog Hones" to perform
the construction work on the project, which included, anong
ot her things, expansion of the living room famly room naster
bedroom and garage, and the addition of a bedroom and a hot
tub/spa room at a cost of approximtely $278, 000.°

17 WG conpleted construction in 1997. Four years
| ater, the Stuarts discovered problens with the floor in the hot
tub/ spa room An engi neer/ honme inspector hired by the Stuarts
found significant defects in the design and construction of the
project, including rotted wood, warped w ndows, nold and m | dew,
i nadequate ventilation, inproper <clearance to floor joists,
exposed insulation, lack of access to attic and craw spaces,

drai nage problens, inproperly installed lighting, lack of rain

® The "Renpdeling Architectural Contract" was signed by
Ronald R Wi sflog, president, on behalf of WG .

® The "Renodeling Contract" was signed by Robert R
Wei sfl og, on behalf of Wisflog Hones.

4
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gutters, inproperly constructed stairs, and lack of hand rails.
In 2003 the Stuarts brought suit against WA, Wisflog, and
Enpl oyers I nsurance of Wausau, alleging negligence. The action
agai nst Enpl oyers Insurance of Wausau was voluntarily dism ssed
on April 29, 2003, and an anended conplaint filed the sane day
named Anerican Famly, with whom W@ had a CGE. policy, as a
party to the suit. A second anended conplaint was filed on
August 11, 2003, alleging that W5AE and Wisflog engaged in
m srepresentation in violation of the Home |[|nprovenent Trade
Practices Act, codified as Ws. Admn. Code 8§ ATCP 110 (Sept.
2001) and enforced through Ws. Stat. § 100.20(2005-06), ’ and

" The Stuarts' second anended conplaint lists a number of
provi sions under Ws. Adm n. Code 8 ATCP 110.02 and .05 (Sept.
2001), whi ch t hey claim WsG and Wi sf |l og vi ol at ed.
Section ATCP 110.02(11) remains a focus in this appeal. The
section provides in relevant part:

Prohi bited Trade Practices. No seller shal
engage in the followng unfair nethods of conpetition
or unfair trade practices:

(11) M srepresentations; general . Make any
fal se, deceptive or msleading representation in order
to induce any person to enter into a hone inprovenent
contract, to obtain or keep any paynent under a hone
i nprovenent contract, or to delay performance under a
home i nprovenent contract.

Al references to the Wsconsin Admnistrative Code are to the
Septenber 2001 register date wunless otherw se noted. Al |
subsequent references to the Wsconsin Statutes are to the 2005-
06 version unless otherw se indicated.
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breach of contract,® while incorporating the negligence clains of
the first amended conplaint. The Stuarts sought doubl e danmages,
pursuant to Ws. Stat. § 100.20(5).°

18 In its answer to the second anended conplaint,
Arerican Famly stated that the policy it issued "may not
provi de coverage" for the clains. In a notion filed on March 5,
2004, Anerican Fam |y asked the circuit court for a declaration
that the Stuarts' clains and danages were not covered by the
policies issued to Wisflog and WA, and requested that
American Famly be summarily dism ssed from the case. In an
order signed on June 22, 2004, the court determned that the
homeowners' policies issued to Wisflog did not cover the
damages, but the court denied the notion as to the CA policy
issued to Wo@. In a pretrial report, Anerican Fam |y again set
forth its position that it had no responsibility to cover
damages caused by W5Q .

19 In support of his msrepresentation claim Robert
Stuart testified at trial that Ronald Wisflog had nade

assurances that his products are high quality, that he

8 The breach of contract claims were voluntarily dism ssed
by the Stuarts at the opening of trial and are no |onger at
i ssue on appeal .

® Wsconsin Stat. § 100.20(5) provides:

Any person suffering pecuniary |oss because of a
violation by any other person of any order issued
under this section may sue for damages therefor in any
court of conpetent jurisdiction and shall recover
twi ce the anbunt of such pecuniary |oss, together with
costs, including a reasonable attorney's fee.
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understood I|ocal codes and regulations, and that "he could
provide architectural service for us where he would do all the
architectural design work for wus." In contrast wth such
assurances, the Stuarts highlighted not just the undisputedly
poor quality of the product and services they received, but also
the statenments of both Ronald and Robert Wisflog admtting

unfamliarity with the building code.

0 1n particular, Robert Wisflog testified that he did not
even know there was a Brookfield code. In contrast with Robert
Stuart's testinony, his father, Ronald Wisflog, testified that
he did not recall telling the Stuarts he would conply with the
bui l ding code, and he refused to concede that he was conpletely

unfamliar wth the codes. During cross-exan nation, Ronald
answered the question, "Well, isn't the truth that you didn't
know what the codes were?" with the flat denial, "no." However,
Ronal d soon afterwards conceded unfamliarity with part of the
code pertinent to this case. |In response to the question, "But,
in fact, you did not know what the building code was for
exhausting dryer vents, fair statenent?” Ronal d answer ed,
"That's fair."
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10 On Cctober 6, 2004, a jury found that W5A did make
fal se, deceptive or msleading representations in order to
induce the Stuarts to enter into a renodeling architecture
contract, that the Stuarts relied on those representations, and
that those representations were a cause of damages to the

Stuarts. The jury further found WG negligent in the design of

Justice Roggensack's concurring opinion describes our
reference to such statenments in the record as inappropriate
references because, she contends, we may not refer to facts in
the record beyond the words of the jury's special verdict

answers to support our opi ni on. Justice Roggensack's
concurrence, 9100. However, this limted approach to appellate
review is not supported by legal authority. It is well

established that upon reviewing a jury's special verdict answers
or other findings, we may refer to whatever facts in the record
support the jury's findings. See Coney v. M I waukee & Suburban
Transp. Corp., 8 Ws. 2d 520, 528, 99 NW2d 713 (1959); Huffnman
v. Reinke, 268 Ws. 489, 490, 67 N.W2d 871 (1955). Simlarly,
we nmay turn to supporting docunents in the record to interpret a
jury's findings. See U.S. v. Bass, 327 F. Supp. 959, 960 (E.D
Ws. 1971). Here, the jury answered "yes" to Special Verdict
Question #1, which asked whether Wisflog Showoom Gallery, Inc.
made "any false, deceptive, or msleading representations in
order to induce the Plaintiffs, Robert & Lin Stuart to enter
into a renodeling architecture contract, or to obtain or keep
any paynent under the renodeling contract” (enphasis added).
Contrary to Justice Roggensack's representation of this
guestion, it did not use the sanme wording of the |ater Special
Ver di ct Question #13, whi ch limted its i nquiry to
representations about future conpliance with building codes, but
rather asks about "any" m srepresentations. Because Question #1
is conparatively br oad and not l[imted to specific
m srepresentations, it is appropriate to turn to the record to
review what evidence of m srepresentations was presented to the

jury. | ndeed, in her dissent to Stuart |, Justice Roggensack
herself cites the record, and not just the special verdict,
where it supports her argunent to do so. See Stuart |, = Ws.
2d __,  91188-89 (Roggensack, J., dissenting)(referring to

testinmony of an expert wtness to argue that such testinony
provi ded the support for the jury's danmage award for negligent
construction).
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the renodeling project, and that such negligence was a cause of
damages to the Stuarts. The jury also found WG negligent with
respect to the construction of the addition to the Stuarts'
home, and that such negligence was a cause of danage to the
Stuarts. Finally, the jury found that WG nade false,
deceptive or msleading representations that renodeling work
woul d conply with building codes in order to induce the Stuarts
to enter the renodeling contract, that the Stuarts relied on
those representations, and that those representations were a
cause of damage to the Stuarts.

21 The jury held WG Iliable for $95, 000 in danages
"resulting from the negligence" to the Stuarts. I n accordance
with the special verdict instructions, the jury then apportioned
t he damages between the m srepresentation and negligence cl ains,
allocating 25 percent of the award to violations of Ws. Admn.
Code ch. ATCP 110 and 75 percent to negligence in construction.

12 In a post-verdict notion filed on Cctober 27, 2004,
Anmerican Famly requested an order ruling that Ws@'s CG. policy
excluded coverage for the damages awarded to the Stuarts;
dism ssing the portion of damages related to m srepresentations
because, Anerican Famly argued, the statute of |imtations had
expired; and dismssing the portion of danmages related to
negl i gence because, Anerican Famly argued, those clains were
barred by the economc | oss doctrine. The notion also requested
that, in the alternative, a new trial be conducted to apportion

t hose danages covered by insurance fromthose which are not.
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13 In an order dated January 10, 2005, the circuit court
denied the notion and concluded that insurance coverage existed
under the CGE. policy for the damages awarded. On February 10,
2005, judgnent was entered against WSE and Anerican Famly in
t he amount of $154,108. The award included the $95,000 awarded
by the jury, in addition to double damages in the anount of
$23, 750 for the msrepresentation portion of the award, attorney
fees of $15,675, and costs in the amount of $19, 683.

14 The Stuarts filed an appeal on April 6, 2005; Wi sflog
and W@ filed a cross-appeal. On May 9, 2005, Anerican Famly
also filed a cross-appeal, which was subsequently designated a
new appeal and given a separate case nunber.

15 On WMay 3, 2006, the court of appeals decided the
Stuarts' appeal and Wisflog's and WSAE's cross-appeal. I n

Stuart v. Wisflog's Showoom Gllery, Inc., 2006 W App 109,

293 Ws. 2d 668, 721 N.W2d 127, the court of appeals affirned
the circuit court's decision that the Stuarts' [awsuit was not
barred by the statute of limtations and that the econom c |oss
doctrine did not apply. I1d., 114, 19-34. However, the court of
appeals reversed the circuit court's decision to double only a
portion of the award, and it remanded the matter for entry of
judgment reflecting a doubling of the entire danmage award and
for redeterm nation of attorney fees. Id., 9115, 42-57. The
court of appeals also held that the circuit court erred in
excluding a question as to Ronald Wisflog's personal liability
fromthe verdict form and remanded the matter for a retrial on
that limted question. Id., 1158-62. W@, Wisflog, and
10
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American Fam |y petitioned this court for review, and review was
granted on Decenber 6, 2006. 1!
16 The court of appeals decided Anerican Famly's

separate cross-appeal in Stuart v. Wisflog's Showoom Gllery,

Inc., 2006 W App 184, 296 Ws. 2d 249, 722 N W2d 766,
affirmng the circuit court's determnation that the Anerican
Fam |y policy covers the Stuarts' danmage award. Speci fically,
the court of appeals concluded that the general coverage
provi si ons of t he CGa policy do not excl ude ATCP
m srepresentation vi ol ati ons, because even t hough an
"occurrence" is defined as "accidental" wunder the policy, the
ATCP m srepresentation cause of action does not require proof of
intent to deceive. |d., 91, 23-33. The court concluded that
ot her damages would also be covered under the nmain coverage
cl ause because "all the damages awards here flowed from the
defendant's liability for property danmage, in that but for the
m srepresentations, the latter would not have occurred.” See
id., 938. Finally, the court concluded that neither the "your
wor k" nor the "your product” business risk exclusion in the CGE
policy cited by Anmerican Famly applies. ld., 111, 17-22, 38
American Famly petitioned this court for review and review was
granted on Decenber 6, 2006

17 In our separate Stuart | opinion, we affirnmed the

court of appeals decision remanding on the bases that the

1 Additional facts and procedural background are set forth
in Stuart I,  Ws. 2d __ , 9Y71-9.

11
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circuit court should not have required the jury to apportion
damages between m srepresentation and negligence, that the
attorney fees calculation erroneously failed to apply the
correct rule of law, that neither the econom c |oss doctrine nor
any statutes of limtations bars the negligence clains in this
case, and that there remain unresolved issues regarding the

personal liability of Ronald Weisflog. See Stuart I, _  Ws.

2d  __, 194, 48. W now address the remaining insurance
coverage issues, concluding for the below reasons that the
damages caused by Wisflog and W@ in this case are not covered
by the CGL insurance policy issued by Anerican Famly. !
I
118 This case primarily involves interpretation of an
i nsurance policy, which is ordinarily a question of |aw subject

to de novo review. See Wlin v. Am Famly Mit. Ins. Co., 2006

W 81, 916, 292 Ws. 2d 73, 717 N W2d 690. An insurance
policy's ternms should be interpreted as they would be understood

by a reasonable person in the position of the insured. State

Farm Mut. Auto. Ins. Co. v. Langridge, 2004 W 113, 947, 275

Ws. 2d 35, 683 N W2d 75. W will interpret a policy's
| anguage so that it conports with the comobn and ordinary

meaning it would have in the mnd of a lay person. Cieslew cz

12 Because we have already explained in Stuart |,

Ws. 2d. __ , 9113-37, the reasons why the economc |oss
doctrine does not bar the Stuarts' <clains, we do not here
address Justice Roggensack's argunents related to that issue
whi ch she raises in her separate opinions both to this case and

to Stuart |
12
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v. Mit. Serv. Cas. Ins. Co., 84 Ws. 2d 91, 97-98, 267 N w2d
595 (1978).

119 |If an insurance policy's |anguage is anbiguous, i.e.
susceptible of nore than one reasonable interpretation, we wll

construe it in favor of coverage. Cardinal v. Leader Nat'l Ins.

Co., 166 Ws. 2d 375, 382, 480 N.w2d 1 (1989). Simlarly,
exclusions to insurance coverage are narrowy construed agai nst
the insurer, especially if their effect is uncertain. Id.

120 If, however, the |anguage of a policy is unanbi guous,

and its terns plain on their face,

the policy should not be rewitten by construction to
bind the insurer to a risk it was unwilling to cover,
and for which it was not paid. Litigants should not
be able to resort to rules of construction for the
purpose of nodifying the contract or creating a new
contract; and a court need not resort to either
construction or case law to bolster its recognition of
t hat pl ai n nmeani ng.

Garriguenc v. Love, 67 Ws. 2d 130, 135, 226 N.W2d 414 (1975).

An ot herwi se wunanbiguous provision is not rendered anbiguous
solely because it is difficult to apply the provision to the

facts of a particular case. Lawer v. Boling, 71 Ws. 2d 408

422, 238 N.W2d 514 (1976).
11
21 This case requires us to determ ne whether the CG
policy issued by American Famly to WG contains coverage for
the damages awarded to the Stuarts. As a threshold matter, we
must first determne whether the main coverage clause of the

policy 1includes coverage for the danages, or whether, as

13
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American Famly argues, <coverage 1is precluded because the
m srepresentations in this case were not "accidents." W then
address Anerican Famly's other argunents, including whether
coverage is precluded because WA caused only econom ¢ damages,
not property damage, and whether the policy's business risk
excl usion cl auses invoked by Anerican Fam |y apply.
A

22 We begin our examnation of the coverage issue by
reviewi ng the | anguage of the "bodily injury and property danage
liability" coverage clause of the CG policy. The coverage
cl ause provides in relevant part:

COVERAGE A. BODILY I NJURY AND PROPERTY DAMAGE LI ABILITY

1. | nsuri ng Agreenent

a. W will pay those suns that the insured becones
legally obligated to pay as damages because of
"bodily injury" or "property danage” to which
this insurance applies.

b. This insurance applies to "bodily injury" and
"property danmage" only if:

(1) The "bodily injury" or "property damage"
is caused by an "occurrence" that takes
pl ace in the "coverage territory"; and

(2) The "bodily injury" or "property damage"
occurs during the policy period.

The policy defines "occurrence" as an accident, including
continuous or repeated exposure to substantially the sane

general harnful conditions.™

14
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123 Relying on this language |imting coverage to
acci dent al occurrences, Aneri can Fam |y ar gues t hat
m srepresentation violations wunder Ws. Admn. Code § ATCP
110.02 are by definition intentional, and thus do not constitute
acci dental occurrences. W agree for the below reasons that
ATCP § 110 msrepresentations do not constitute "accidents"
triggering coverage.

24 The plain text of the Anmerican Famly CG policy
unanbi guously defines "occurrence" as an "accident." The
meani ng of "accident" itself is simlarly unanbi guous; we need
| ook no farther than the common and ordi nary neaning of the word

as understood by a l|lay person. See Cieslewcz, 84 Ws. 2d at

97- 98. To determ ne the common and ordinary nmeaning of a word,
we often rely upon definitions from recognized dictionaries.

See, e.g., State v. Polashek, 2002 W 74, 9119, 253 Ws. 2d 527,

646 N. W2d 330. Webster's Third New International Dictionary

defines an accident as "l.a. an event or condition occurring by

chance or arising from unknown or renote causes . . . b. | ack

of intention or necessity . . ." (enphasis added). Webster's

Third New International Dictionary 11 (3d ed. 1986). Therefore,

applying the common and ordinary neaning that "accident" would

have in the mnd of a |lay person, we conclude that an accident

15
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is an event or condition occurring by chance or one that arises
from unknown causes, and is unforeseen and unintended.'?

25 The parties do not appear to dispute whether an
accident is, by definition, an unintentional act. Rat her, the
focus of their dispute is whether an ATCP m srepresentation is
an unintentional act, thereby rendering it an accident.

26 American Famly argues that the [|anguage of Ws.
Adm n. Code 8§ ATCP 110.02(11) clearly indicates that intent is
an elenment of the statutory m srepresentation violation, wth
the code section providing that a seller may not make a false
representation "in order to" obtain a contract, obtain any
paynment, or delay performance. In support of this argunent,

Anmerican Famly cites Everson v. Lorenz, 2005 W 51, 280 Ws. 2d

1, 695 NW2d 298, in which this court concluded that
m srepresentations are not "accidents” within the context of a
simlar CGL policy. American Famly urges us to follow Everson
and come to the sanme conclusion in this case, explaining that
"[mMaking representations with an intent to induce the signing
of a contract involves a purposeful intent which is inherently

i nconsistent with the concept of an [accidental] 'occurrence.'"”

13°A sinmilar dictionary definition of "accident" was cited
in Doyle v. Engelke, 219 Ws. 2d 277, 289, 580 N W2d 245
(1998) (""accident' is defined as '[a]n unexpected, undesirable
event' or 'an unforeseen incident' which is characterized by a
"lack of intention'")(quoting The American Heritage Dictionary
of the English Language 11 (3d ed. 1992)).

16
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127 W agree wth Anerican Famly that the ATCP
m srepresentations in this case were not accidental occurrences,
and that Everson controls.

128 The Stuarts do not take issue with the jury's findings

that WG nade misrepresentations in order to induce" the
Stuarts to enter into the architecture or renodeling contract.
Applying a common and ordinary interpretation of the "in order
to" |anguage of the code and special verdict in this case, we
conclude that this |anguage evinces a clear elenent of volition.
Wth the jury having found the presence of such volition and
intent, in accordance with the requirenents of the code, the
only reasonabl e conclusion regarding Wo@'s conduct "in order to
i nduce" is that such conduct cannot qualify as an accidental,
i.e., unintentional, occurrence.

129 In support of this conclusion, we turn to Everson,
which involved a simlar insurance interpretation question. I n
that case, Everson, the plaintiff, brought negligent, strict
ltability, and intentional msrepresentation clains against
Lorenz after Lorenz msrepresented that the property he sold
Everson was not within a flood plain. Everson, 280 Ws. 2d 1,
194-5, 13. As a result of the msrepresentation, Everson
purchased |and which was unsuited for the construction of the
hone he had intended to build on it. Id.

30 Anpng the questions the court of appeals certified to
this court in Everson was the issue of "[whether] an alleged
strict responsibility m srepresentation and/ or negl i gent
m srepresentation in a real estate transaction constitute an

17
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‘occurrence' for the purpose of a commercial general liability
insurance policy such that the insurer's duty to defend the
insured is triggered[.]" Id., f2. In Everson, we concluded
that no coverage existed under the CGA policy, which defined
"occurrence" in the sane manner as the CG policy in the present
case. See id., 1112, 41. The basis for our decision that the
CA& policy did not provide coverage was our conclusion that a
volitional msrepresentation could not be considered an accident
for purposes of coverage. I1d., 9118-20.

131 Everson IS directly applicable to this case,
particularly in light of the fact that both cases require us to
address whether msrepresentations are covered under a CG
policy that |limts coverage to accidental occurrences. In the
present case, the jury found that WSE nmade m srepresentations
in order to induce the Stuarts into the renodeling architectural
contract and the renodeling contract. In addition, Ronald
Wei sflog knew at the tinme of the m srepresentations that he was
not familiar with an applicable building code.*  Stuart, 296
Ws. 2d 249, f13.

132 Such evidence illustrates that WSE's conduct was a
volitional act, as opposed to an accidental occurrence. I n
Everson, we concluded that a fal se assertion "requires a degree
of volition inconsistent with the term accident,” and we held
that "where there is a wvolitional act involved in such a

m srepresentation, that act renoves it from coverage as an

14 See supra, Y9 n. 10.
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‘occurrence' under the liability insurance policy." Ever son,
280 Ws. 2d 1, 1v19-20. The sanme principle applies here.
W5G 's false assertions to the Stuarts reflect a simlar degree
of volition, rendering the msrepresentations, along with the
damage they caused, inapplicable for coverage as an accidental
occurrence.

133 The Stuarts attenpt to distinguish this court's ruling
in Everson as |limted to negligent or strict liability
m srepresentation clains. They argue that the ruling does not
preclude CG. policy <coverage for damages resulting from
m srepresentations under Ws. Adm n. Code 8§ ATCP 110, which they
argue can still be considered accidental occurrences. The
di fference, t he Stuarts cont end, IS t hat statutory
m srepresentation clains under 8 ATCP 110 do not require the
sanme degree of know edge or intent as negligent or strict
l[iability m srepresentation cl ains.

134 We reject this argunent. It defies logic to suggest
t hat an ATCP msrepresentation claim which includes a
volitional "in order to induce" elenent, does not "rise to the
| evel of common law m srepresentations,” as the Stuarts argue.
The Stuarts' argunent is tied to their claimthat, unlike comon
| aw m srepresentation cl ai s, a Ws. St at. § 100. 18

m srepresentation claim does not include an elenent of "intent
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to deceive or know edge of falsity."

However, proof of intent
or knowl edge of falsity is not required in either strict

liability or negligent msrepresentation clains. See Kailin v.

Arnstrong, 2002 W App 70, 140 n.23, 252 Ws. 2d 676, 643 N W2d
132.

135 Indeed, Kailin, upon which the Stuarts rely, provides
a helpful guide to the different types of msrepresentation
clainms, explaining that proof of intent to defraud is required
for an intentional m srepresentation claim while strict
l[tability and negligent msrepresentation clainms do not include
actual intent elements at all. See id., 37 & n.22, 140 & n.23.
In contrast, 8 ATCP 110 and W's. St at . § 100. 18
m srepresentation clains do indeed require proof of intent to
sell or induce. As such, not only is the act in this case
clearly wvolitional in nature, but the Stuarts' attenpt to
di stinguish Everson on the basis that this case involves a
m srepresentation claimfails.

136 Not only IS t he Stuarts' pr oposed appr oach

unreasonable, but it is also inappropriate in its failure to

15 The Stuarts appear to cite § ATCP 110 and Ws. Stat.

8§ 100.18 interchangeably in their di scussi on  about t he
di fference between statutory and common |aw clains because, as
W sconsin courts have recognized, "public policy dictates that
consuner protection statutes and admnistrative rules nust be
read in pari materia to achieve the goal of providing protection
and renedies to consuners."” Rayner v. Reeves Custom Buil ders,
Inc., 2004 W App 231, 277 Ws. 2d 535, 691 N.W2d 705. Those
cases interpreting Ws. Stat. 8§ 100.18 are pertinent to our
8§ ATCP 110 analysis, particularly in light of the fact that
statutes contain "intent to induce" |anguage that is the focus
of our volition discussion.
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abide by the longstanding rule that we "nust focus on the
incident or injury that gives rise to the claim not the

plaintiff's theory of liability." Berg v. Schultz, 190 Ws. 2d

170, 177, 526 NW2d 781 (Ct. App. 1994). In Berg, the court of
appeals explained that this rule applies specifically to
I nsurance coverage issues as well as to other situations. | d.

(citing Bankert v. Threshernen's Mut. Ins. Co., 110 Ws. 2d 469,

480, 329 N.wW2d 150 (1983)). Most pertinently, this court held

in Bankert that:

we need not speculate as to what was intended by the
conpany when it issued the policy or by the insured

when he acquired it. As pointed out above, the
conpany becones legally liable to pay only when the
insured incurs liability for personal injury or
property danage caused by an "occurrence.” An

occurrence is defined as an acci dent. This is what is
i nsured agai nst—not theories of liability.

Bankert, 110 Ws. 2d at 480 (enphasis added).

137 Applying these principles to the argunments made by the
Stuarts in this case, we conclude that the Stuarts place undue
and i nappropriate enphasis on the relative nens rea requirenents
of various msrepresentation causes of action. To determ ne
whether an act is accidental within the neaning of the CG
policy in this case, we need only determne whether the
occurrence giving rise to the clains'® was an unintentional act

in the sense that it was not volitional

16 See Am Family Mut. Ins. Co. v. Am Grl, 2004 W 2, 137,
268 Ws. 2d 16, 673 N.W2d 665.
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138 Even if it were appropriate for wus to distinguish
anong various types of msrepresentation clainms, Kailin provides
us the guidance we need to determ ne that ATCP m srepresentation
clains are at least as intentional in nature as negligent or

strict liability msrepresentation clains. See Kailin, 252 Ws.

2d 676, 937 & n.22, 940 & n.23. Consequently, the Everson
holding that comon I|law msrepresentation clains are not
"acci dental " in nat ure | ogically applies to ATCP
m srepresentati on cases as wel | .

139 The Stuarts' other attenpts to distinguish Everson as
i napplicable to Ws. Admn. Code 8§ ATCP 110 clains are
fundanmentally fallacious as well. The Stuarts further argue,
for instance, that, unlike the msrepresentation in Everson,
WEE@'s representations becane false only after the design and
construction of the hone addition were conpleted. The Stuarts
contend that an infringer’s know edge is "absolutely irrel evant™
because, under 8§ ATCP 110, a representation nmay later ripen to a
f al sehood upon subsequent non-performance, as in this case.

40 The Stuarts have it backwards. As we have expl ai ned,
the ordinary neaning of the word "accident," as used in accident
i nsurance policies, is "an event which takes place w thout one's

foresight or expectation. A result, though unexpected, is not

an accident"; rather, it is the causal event that nmust be
accidental for the event to be an accidental occurrence. See
Am Famly Mit. Ins. Co. v. Am Grl, Inc., 2004 W 2, 937, 268

Ws. 2d 16, 673 N W2d 65 (citation omtted). See al so Doyl e,

219 Ws. 2d at 290 (The definitions of both negligence and
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accident "center on an unintentional occurrence |eading to

undesirable results. . . . [ Cl]onprehensive general liability
policies are 'designed to protect an insured against liability
for negl i gent acts resul ting I n damage to t hird-
parties.'")(citations omtted); United Coop. v. Frontiers FS

Coop., 2007 W App 197, 113, 304 Ws. 2d 750, 738 N.W2d 578
(describing the determnate factor for coverage as the event
that caused the damage, i.e., the "causal 'occurrence'"). In
this case, the jury found (and ensuing court opinions, including
Stuart |, clarified) that the property damage arose from the
m srepresentations nmade in order to induce the Stuarts to enter
into the contracts with W54 . It does not matter whether WA
intended a specific result; what matters is whether the cause of
the damage was accidental. Consequently, contrary to the
Stuarts' argunents, the defendants' intent to induce at the tine
they engaged in msrepresentations, not their ability to predict
the exact result of their actions, is the key to determning
whet her their conduct was accidental.

141 The Stuarts' attenpt to distinguish Everson by arguing
that WA 's representations becane false only after the job

performance had ended depends upon a condition not supported by

the record: that the only msrepresentations by WG were
assurances regarding future perfornmance, as opposed to
m srepresentati ons about existing conditions. In fact, the

record shows that the Stuarts thenselves alleged, argued to the
jury, and produced supporting evidence that Wisflog nmade
m srepresentations on behalf of WG about his then existing
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qualifications, know edge, and abilities, not just about future
per f or mance. For exanple, Robert Stuart's testinony describes
Ronald Weisflog's statenments during their first neeting in the

follow ng terns:

[H e professed a very high standard of quality, and he
felt he could deliver exactly what we wanted. And he

tal ked about his qualities. He understood Brookfield
codes and regulations very well [enphasis added].
That process would be easy. He could provide

architectural service for us where he would do all the
architectural design work for us.

These statenments constitute a representation of Wisflog' s
knowl edge and WG 's abilities at the tine the statenents were
made, rather than nerely being prom ses of future performnce.

42 As such, with the Stuarts basing their ATCP clains in
Stuart | largely on nisrepresentations about the defendants’
al ready existing abilities, skills, and past work, the Stuarts
have refuted their own argunent in this case that the only
"m srepresentations” made were prom ses of future actions, which
Wi sflog could not have known were "false" until after WBE's
per f or mance.

143 The final "occurrence" argunent by the Stuarts we
address is their contention that the CG policy's property
damage cover age cl ause nmust i ncl ude cover age for

m srepresentation clains because the policy's business risk

excl usi ons specifically refer to "warranties or
representations.” The Stuarts cite this court's decision in
Anrerican Grl in support of their argunent that iif a

m srepresentation were not an occurrence, there would be no need
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for t he policy's excl usi ons to expressly i ncl ude

representations. However, the Anerican Grl passage cited by

the Stuarts did not address m srepresentations. Rather, in that
passage, we were rejecting Anerican Famly's contention that
| osses actionable in contract could never be CG "occurrences,"
pointing to business risk exclusions applicable to contractual
relationships as indicative that in sone cases actions in
contract could be occurrences.

44 The sanme logic does not necessarily extend to an
analysis of whether a CG policy which does not include
m srepresentati ons anong those "occurrences" generally entitled
to coverage could still reference other representations in a
"your wor k" exclusion. In other words, the reference to certain

types of representations in the description of a business risk

excl usi on does not necessarily i ncl ude reference to
m srepresentations specifically. "Msrepresentations"” are but a
subset of "representations.” Under the plain text of the

"product s-conpl eted operations hazard" "your work" exclusion in
the CA policy, so long as a person nade a representation that
caused property damage away from the owned or rented prem ses of
the person making the representation after the work was
conpl eted, the exclusion would apply. The representation is not

required wunder that exclusion to be false, let alone a
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m srepresentati on acconpanied by the type of volition described
in Everson.?!’

45 In sum each of the Stuarts' attenpts to paint W5@'s
m srepresentations as accidental occurrences fail. Neither case
| aw nor common sense supports an interpretation of "accidental
occurrence" that would include msrepresentations volitionally
made wth the particular intent to induce. The CGA policy
unanbi guously limts coverage to accidental occurrences.
Therefore, we cannot reasonably view the msrepresentations in
this case as occurrences wthin the neaning of the CGE policy.

B

146 Having concluded that WQA's msrepresentations are
not the type of occurrence covered by the CG& policy, we nust
neverthel ess address three issues raised by Anerican Famly's
remai ni ng argunents: (1) whether the policy also fails to
i ncl ude coverage because the damages in this case were econom c,
not property, danages; (2) whether, even if coverage generally
existed, the "your product” business risk exclusion in the
policy would apply; and (3) if not, whether the "your work"
busi ness ri sk exclusion would apply.

147 The reason we do so is because the Stuarts raise an
argunent in this appeal that broadens the scope of the issues

beyond just the m srepresentation claim The Stuarts argue that

7 cur hol ding today does not, however, resolve the question
of whether an "occurrence" in a future case could involve an
accidental msrepresentation, in which a person nay have
m sspoken.
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even if Ws. Adm n. Code § ATCP 110 violations do not constitute
an "occurrence,"” the rule of concurrent risks could still conpel
coverage due to the negligence clains in this case, citing

Lawer, 71 Ws. 2d 408, and Varda v. Acuity, 2005 W App 167,

284 Ws. 2d 552, 702 N. W2d 65.

148 In Lawer, this court ruled that an insurance conpany
"should not be excused fromits obligation to defend the action
or pay benefits until it has been determned that the injuries
did not result, even in part, froma risk for which it provided
coverage and collected a premum"” Lawer, 71 Ws. 2d at 422
In Varda, the court of appeals simlarly described the rule of

concurrent risks in the follow ng manner:

When an insurance policy expressly insures against
| oss caused by one risk, but excludes |oss caused by
anot her risk, coverage is extended to a |oss caused by
the insured risk even though the excluded risk is a
contributory cause. An independent concurrent cause
must provide the basis for a claimin and of itself,
and nust not require the occurrence of the excluded
risk to make it actionabl e.

Varda, 284 Ws. 2d 552, 124 (citations omtted).

149 Applying these precedents, the Stuarts argue that in
the present case, the jury determned that the Stuarts' |oss was
caused by multiple concurrent risks involving not just

Ws. Admn. Code 8§ ATCP 110 msrepresentations, but also
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negligence.® As a result, the Stuarts argue, the danmages in
this case are still covered, despite the lack of coverage for
m srepresentati ons, because the damages also arose out of the
def endants' negligent actions.

150 W al so acknow edge that during oral argunents, W5Q's
attorney asked us to consider two different things which m ght
be considered "occurrences” within the neaning of the policy:
the msrepresentations, and the physical danage (the "rot and
mol d") to the Stuarts' house. Anmerican Fam |y al so appeared to
concede during oral argunents there could be residual insurance
coverage issues arising from the negligence clains even if we
resol ved that there was no coverage for m srepresentations.

51 Therefore, although we concluded in Stuart | that
neither the evidence in the record nor legal authority supports
separating the statutory and negligence clains for purposes of

damage apportionnent, see Stuart I,  Ws. 2d __ , 1125-31,

there may be justification for treating the two types of clains

separately in this appeal for the |imted purpose of addressing

18 Only the Stuarts, not American Family, nention negligence
in reference to insurance coverage. In contrast, Anerican
Fam |ly's argunments are focused on the damages flowing from the
statutory msrepresentations in this case, and do not address
separately the issue of whether coverage would apply to
negl i gence as well. It appears fromtheir briefs that Anmerican
Fam |y declined to address the applicability of the policy's
mai n property damage coverage clause to damages arising out of
negligent acts because they assuned that the Stuarts' negligence
claimts would otherwise be barred wunder the statute of

[imtations or economc |oss doctrine. As we explained in
Stuart |, however, that assunption is not true. Stuart |,
Ws. 2d __, 1915-19, 32-37.
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the remaining insurance coverage issues. Because the occurrence
in this case could be described either solely in terns of
m srepresentati ons, or nore  broadly, to include WQA's
negligence in the relevant chain of events, we assune that the
rule of concurrent risks mght enable coverage due to the
exi stence of negligence, notwithstanding the fact that the
m srepresentations viewed in isolation were not covered.
Because the rule of concurrent risks and the continuing presence
of negligence in this case nmay re-open the door of potential
coverage, we assune that coverage could exist, or be excluded,
on ot her grounds.
1

152 We first address Anerican Famly's argunent that the
damages in this case are econom c damages, not property damage,
and therefore do not trigger coverage under the CA policy. W
agree with the Stuarts that the damages in this case clearly
correspond with the approximtely $95,000 awarded by the jury,
which in turn corresponded with the cost to remedy the property
damage to their hone.

53 In support, Anerican Famly cites several -cases,

including Smth v. Katz, 226 Ws. 2d 798, 816-17, 595 N.W2d 345

(1999); Benjamn v. Dohm 189 Ws. 2d 352, 360-61, 525 N w2ad

371 (C. App. 1994); and Qual man v. Brucknoser, 163 Ws. 2d 361,

366, 471 N.wW2d 282 (Ct. App. 1991), but Anmerican Famly fails
to explain the applicability of these cases, which involve
"difference in value" damages as awarded to renedy failure to

di scl ose preexisting defects in property sales. | d. In this

29



No. 2005AP1287

case, in contrast, the Stuarts were awarded conpensation for the
damage to their property that cane after, and was caused by, the
def endant s’ statutory m srepresentation and conmon | aw
negligence. Unlike this case, the plaintiffs in the cases cited
by American Famly did not allege any property damage caused by
t he defendants. See Katz, 226 Ws. 2d at 817, Benjanmn, 189
Ws. 2d at 361-62; Qual man, 163 Ws. 2d at 366.

154 Furthernore, contrary to Anerican Famly's apparent

interpretation of Katz as labeling all m srepresentation-rel ated

damages as econom c¢ damages, not property damages, we explicitly
stated in Katz that we were not making such a sweeping

concl usi on:

W are not saying that strict responsibility
m srepresentations or negligent msrepresentations can
never cause "property damage" as defined in the
policies, particularly when "property danmage" can
include "loss of use of tangible property that is not
physically injured.” But we recognize that the
majority view in the cases is that m srepresentations
and om ssions do not produce "property damage" as
defined in insurance policies. They produce economc

damage.

Gven this well established law, a conplaint
claimng strict responsibility msrepresentation or
negl i gent m srepresentation nmust contain sone

statenent about physical injury to tangi ble property,
some reference to loss of use, or sone demand for
relief beyond noney damages if the conplaint is to
satisfy the requirenent that "property damage" be
all eged within the four corners of the conplaint.

Katz, 226 Ws. 2d 798, 816-17 (citations omtted). In this

case, the Stuarts' conplaints clearly alleged property damage
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arising out of WA 's msrepresentations and negligence, which
falls within the paranmeters of Katz.

55 Because we reject Anerican Famly's argunent that the
damages in this case were econom c danmages, rather than property
damages, we wll address the potential application of the
busi ness risk exclusions invoked by Anmerican Famly. | f either
applies, Anerican Famly would be exenpt from covering the
damages arising out of the negligence clains of the Stuarts.
For the below reasons, we conclude that the "your work"
excl usion, but not the "your product” exclusion, applies to bar
cover age.

2

156 We next address Anmerican Famly's argunent that the
"your product" business risk exclusion in Wo@'s CA policy bars
cover age. The "your product” exception in the policy provides
that the policy does not apply to "'property damage' to 'your
product arising out of it or any part of it."" The policy

defines "your product” as "[a]ny goods or product, other than

real property, manufactured, sold, handled, distributed, or

di sposed of by: (1) You; (2) Ohers trading under your nane; or
(3) A person or organization whose business or assets you have
acquired . . ." (enphasis added).

157 The Stuarts argue that the CG policy's "your product"”
exclusion does not apply here. Specifically, they argue that
the plain text of the policy's "your product” definition
explicitly omts services and real estate, thus allow ng
coverage in this case. The Stuarts explain that the addition to
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their house is real property, rendering the "your product”
exclusion inapplicable by its terns. W agree.

158 A plain language interpretation of the "real property"
exception to the "your product” exclusion results in no other
reasonabl e conclusion than that the Stuarts' hone addition is

"real property."” Black's Law Dictionary defines "real property"

as "[l]and and anything growing on, attached to, or erected on
it, excluding anything that nay be severed without injury to the

| and. " Bl ack' s Law Dictionary 1254 (8th ed. 2004) .

Wsconsin Stat. 8§ 990.01 defines real property synonynously wth

real estate, providing: "Real estate or real property. ' Rea
estate’ or ‘'real property'’ includes |lands, tenenents and
heredi tanments and all rights thereto and interests therein."

Ws. Stat. § 990.01(35).' The Stuarts' honme addition clearly
falls within these definitions, and therefore qualifies as "rea
property," not subject to the "your product” excl usion.

159 Anmerican Famly argues that the court of appeals’
rejection of the "your product” exclusion is contrary to other
decisions in which, Anerican Famly clainms, Wsconsin courts
have held that renodeling or hone construction projects fal
within a CE& policy's "your product” exception. However, the

cases Anerican Family cites are inapposite; only one of them

19 See also Pulsfus Poultry Farms, Inc. v. Town of Leeds,
149 Ws. 2d 797, 810, 440 N.W2d 329 (1989)(In the context of

tax exenptions, "[t]he statutes have defined real property as
"the land itself and all buildings and inprovenents thereon
t oget her with all fixtures and rights and privileges

appertaining thereto."'")(citation omtted).
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described a CE policy with a "your product"” exception matching
the one in the present case, i.e., having a "real property"

exception, and in that case, Nu-Pak, Inc. v. Wne Specialties

International, Ltd., 2002 W App 92, 253 Ws. 2d 825, 643 N W2d

848, the real property exception was not at issue. Ameri can
Fam |y therefore fails to neet its burden of establishing the
applicability of the "your product” exclusion in the face of the
obviously applicable "real property" exception to that
excl usi on.
3

160 Finally, we address Anmerican Famly's argunent that
the damages in this case "are not covered by a CA policy which
excl udes coverage for 'your work' and which defines 'your work'
to include representations about the quality of the work." In
particular, American Famly argues that the follow ng exclusion

appl i es, denying insurance coverage for
| . Damage to Your Work

"Property damage" to "your work"™ arising out of it or
any part of it and included in the "products-conpleted
oper ati ons hazard."

This exclusion does not apply if the danmaged work or
the work out of which the danage arises was perforned
on your behalf by a subcontractor.

61 We agree that this exclusion is applicable, but
observe that Anerican Famly failed to conplete its argunent
explaining why it is applicable. In order to see how the

exclusion Anerican Famly cites applies to damage arising out of
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WEE@'s negligence, it is necessary to look at the policy's

definition of "products-conpleted operations hazard":

"Products-conpleted operations hazard" includes al
"bodily injury” and "property danage" occurring away
from prem ses you own or rent and arising out of "your
product” or "your work" except:

(1) Products that are still in your physi cal
possessi on; or

(2) Wrk that has not yet been conpleted or
abandoned.

162 1t is clear fromthe terns of the main exclusion (I)
clause, read together wth this definition, that this "your
wor k" exclusion applies to this case, in which property damage
arose out of WGE's negligence and msrepresentations, the
damage did not occur on WS@'s own property, and the work was
conpleted at the tine the damages arose.

163 The words of the policy are not anbi guous: the CA's
"products-conpleted operations hazard" "your work" exclusion
applies to property damage arising out of "your work," where
that work occurs away from the prem ses owned or rented by the
person doing the work, and where the work was conpleted at the
time of the damage. "Your work" is defined as including "work
or operations performed by you or on your behalf." Such a
description is clearly applicable to W@ 's negligent design and
construction of the hone renodeling project, which caused
property damage, did not occur on WBE's own property, and was

conpleted at the tine the damages arose.
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64 As to the subcontractor exception, the Stuarts do not
cont end t hat t he subcontractors comm tted t he
"msrepresentations” at all, which are the focus of Anerican
Famly's "your work" exclusion argunment, and from which, as we
explained in Stuart |, the negligent work flowed in this case
W agree wth the <court of appeals that this issue 1is
nongermane, as no subcontractors were involved with the initia
design other than to inplenent the design by doing the
construction. See Stuart, 296 Ws. 2d 249, 121 n. 5.

165 Furthernore, as this court previously noted in

American Grl, cases in Wsconsin and other jurisdictions have

consistently recogni zed that under this provision of the policy,
the "your work" exclusion does not apply to "damage caused to

construction projects by subcontractor negligence." Id., 268

Ws. 2d 16, 169 (enphasis added). See also Kalchthaler .

Keller Const. Co., 224 Ws. 2d 387, 391, 591 N Ww2d 169 (C.

App. 1999)("The only reasonable reading of this exception is
that it restores coverage to conpleted work caused by the work
of a subcontractor."). In this action, the subcontractors
performed at the direction and under the supervision of WG .
Absent a showi ng of independent subcontractor negligence, the
subcontractor exception to the "your work" exclusion is sinply
not applicable here.

166 For the above reasons, we conclude that even if
coverage mght otherwi se apply to the negligence clains in this

case, the "your work" business risk exclusion cited by Anerican
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Fam |y would preclude coverage, and the subcontractor exception
to that exclusion would not reinstate coverage.
|V

67 Because the property damage suffered by the Stuarts
arose out of the volitional msrepresentations of WA, and
because the CGA. policy issued by Anmerican Famly contains a
busi ness risk exclusion applicable to this case, we conclude
that the policy does not cover the damages award to the Stuarts
in this action. Consequently, we reverse the court of appeals’
ruling that coverage applies under the policy, and remand this
matter for further proceedings consistent with this opinion and
with Stuart 1.

By the Court.—Fhe decision of the court of appeals is
reversed, and the cause is remanded to the circuit court for
further proceedings consistent with this opinion and with Stuart
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168 ANN WALSH BRADLEY, J. (concurring). | agree wth
the majority that the msrepresentations in this case were not
occurrences wthin the nmeaning of the Anerican Famly CG
policy. Mjority op., T4. Accordingly, | agree that the policy
here does not provide coverage. 1d. Likewise, | agree that the
property damage falls under the "your work" exclusion of the
policy. 1d., 964. | also agree with the majority that the
hol ding today does not address the question of whether an

"occurrence"” could involve an accidental misrepresentation in a

future case. Id., Y46 n. 17. | therefore join the mjority
opi ni on.

169 | wite separately, however, to address the discussion
in section IIl A of the nmpjority opinion and to respond to the

concurrence of Justice Roggensack.

170 The nmgjority concludes in its discussion in section
1] A that "msrepresentations volitionally nade" cannot
constitute an occurrence within the meaning of a CGA policy.
Id., 7145. To the extent that the discussion in IIl A stands for
the proposition that a volitional m srepresentation is
synonynmous Wwth an intentional msrepresentation, and that
damages resul ting from volitional (i.e., i ntentional)
m srepresentations are not covered by the CG. policy here, | am
in conplete accord.

171 To the extent that the discussion set forth in 139-44
of section Il A suggests otherwise, | would not join that part
of the discussion. | believe that "accident"” should be

construed as understood by the reasonable insured and, follow ng
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the majority of jurisdictions, the determ nation should be based
on whet her the injury or damages are unexpected and
uni ntentional .?!

72 1 turn next to address the interpretation of accident
in Justice Roggensack's concurrence. The concurrence argues that

the mpjority msreads Everson v. Lorenz, 2005 W 51, 280

Ws. 2d 1, 695 N. W 2d 298. It at t acks t he majority's
interpretation of the conclusion in Everson: "[I]n interpreting
Everson, the mpjority asserts that we concluded that a false
assertion requires a degree of wvolition inconsistent with the
term accident."” Justice Roggensack's concurrence, 199 (interna
guotes and cites omtted).

173 The concurrence advances t hat t he majority
m sapprehends what was intended by Everson. Id. It takes the
majority to task for concluding that "under Everson it is only

the fal se assertion that nmust be volitional." Id.

! This court's longstanding doctrine in interpreting
insurance policies is that Ilanguage in an insurance policy
shoul d be construed as understood by a reasonable person in the
position of the insured. Frost v. Witbeck, 2002 W 129, 920
257 Ws. 2d 80, 654 N W2d 225. A reasonable insured would
understand "accident” to include injury or danmages caused by
negligent actions, even where sone action down the |ine was
i nt ended.

The relevant event or incident should be the injury or
damages. The approach focusing on injury or damages rather than
whet her there is sonme intentional act involved somewhere down
the line is the approach in the majority of jurisdictions. See
J.P. Luddington, Liability Insurance: "Accident" or "Accidental"”
as Including Loss Resulting From Ordinary Negligence of Insured
or Hs Agent, 7 A L.R3d 1262 (1966) (updated 2008); 2 Allan D
Wndt, Insurance Cains and Disputes, 8§ 11.3 (5th ed. 2007). It
has al so been this court's |ongstandi ng approach.

2
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174 1 submt that it is the majority that correctly
interprets Everson and that it is the concurrence that
m sapprehends Everson's intent. The concurrence appears to
interpret Everson as determning that any tine there is a
volitional act involved in causing damages—i+ncluding the nere
act of speaki ng—no accident has occurred.? 1d.

175 By inplying that accidents involve only circunstances
in which there are no volitional acts of any sort, t he
concurrence appears to not only misinterpret Everson, but also

contradicts our prior cases. In Doyle . Engel ke, 219

Ws. 2d 277, 580 N.W2d 245 (1998), the plaintiff alleged that
the insured had negligently supervised two of its enpl oyees. She
argued that the enployees had intentionally filed a false
security agreenment that encunbered Doyle's assets and served a
fal se subpoena at her residence, causing enotional injury to
Doyle. 1d. at 282.

176 The enployer carried an insurance policy that covered

an "event," and which defined "event” as the CA policy in this

2In the context of negligent nisrepresentation, t he

presence of a volitional act by itself does not preclude an
action from being an accident. See H Brent Brennenstuhl,
Negl i gent M srepresentation as "Accident” or "Qccurrence"
Warranting |nsurance Coverage, 58 A L.R5th 483 (1998). Courts
have generally determ ned whether negligent msrepresentation
may be an accident for the purposes of insurance coverage based
upon whether the insured intended to nake a m srepresentation,
Id., 8§ 3[a], whether the insured intended to cause injury, 1d.
8§ 3[b], or whether the injury was foreseeable, 1d., 88 3[c] and
4[c]. Those jurisdictions considering intent to induce reliance
as precluding negligent m srepresentation from being an acci dent
have generally done so on the basis that nisrepresentation
claims are akin to fraud. Id., 88 4[a] and 4[Db].

3
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case defines "occurrence," that is, as an accident. Id. at 289.
W determned that there was coverage because a reasonable
insured would expect negligent acts, including the negligent
supervision of enployees’ intentional acts, to constitute
accidents. Accordingly, we concluded the policy covered the
allegations in the case as an accident, and therefore as an
event. |d. at 290.

77 The concurrence's analysis would appear to preclude
coverage in Doyle. W were explicit that the enployees' acts
were intentional. Nonetheless, it was an accident covered under

the policy because the harm to Doyle was an unexpected,
undesirable event or an unforeseen incident . . . characterized
by a lack of intention." Id. at 289 (internal quotations and
citations omtted).

178 The concurrence's view would also appear to conflict

with Westfield Ins. Co. v. J.C. Penney Corp., Inc., in which a

federal court interpreted Wsconsin law in addressing whether
there was an accident for the purpose of insurance coverage. 458
F. Supp. 2d 953 (WD. Ws., 2006) . Westfield i nvol ved
all egations that the negligent design and nmanufacture of a |anp
and | anp cord were substantial factors in causing a fire. Id. at
956-57. Although the Wstern District of Wsconsin determ ned
that there was an accident for the purposes of insurance
coverage, it would seem that designing and rmanufacturing

products are volitional acts, and were a cause of the danage.

Wul d the concurrence's view preclude coverage in that case?
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179 Simlarly, the test set forth for determ ning whether

there is an accident may conflict with Kalchthaler v. Keller

Const. Co., 224 Ws. 2d 387, 591 N.W2d 169 (Ct. App. 1999).

That case involved danage to a building caused by negligent
construction. Id. at 392 n.2. The court of appeals determ ned
that the damage was an accident for the purposes of insurance
coverage. |d. at 397. Was the cause of the damage intentiona
i nsof ar as t he construction was i nt ended? Does t he
interpretation of accident in the concurrence suggest that the

Kal cht hal er court erred?

80 | agree with the mpjority's conclusion that there is

no accident here. As | see it, this is not a case of negligence.

Rather, it is a <case in which the msrepresentation was
i nt ended.
181 Accordingly, | respectfully concur.

182 | am authorized to state that Chief Justice SH RLEY S.
ABRAHANMSON j oi ns this concurrence.
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183 PATI ENCE DRAKE ROGGENSACK, J. (concurring). | join
only the majority opinion's conclusion that Anerican Famly
Mut ual I nsurance Conpany's (Anerican Famly) policy does not

provi de coverage for the misrepresentations! and the negligent

1'As | explained in ny concurrence/dissent in Stuart V.
Wei sflog's Showoom Gallery, Inc., 2008 W 22,  Ws. 2d __ |,
746 N.W2d 762 (Stuart 1), the findings of the jury are not
sufficient to sustain an actionable claim for m srepresentation
because the jury found only prom ses of future performance, not
representations of facts then in existence. Id., 9169-73
(Roggensack, J., concurring in part and dissenting in part); see
al so Consol. Papers, Inc. v. Dorr-Adiver, Inc., 153 Ws. 2d 589,
594, 451 N.W2d 456 (C. App. 1989) (concluding that Dorr-
Aiver's representation that the «clarifier it promsed to
construct would neet the specific operating requirenents of
Consol i dated Papers was not actionable as a misrepresentation,
even though the clarifier that was built did not conply wth
Consol i dat ed Paper s’ specific oper ati ng requirenents).
Representations that are prom ses of future performance are not
actionable as msrepresentations, unless the person promsing
future performance had no intention of carrying out that prom se
at the time he made the prom se. Consol. Papers, 153 Ws. 2d at
594.

Because the mjority opinion in Stuart | chose not to
address the issue of whether a prom se of future performance is
actionable as a m srepresentation and sinply assuned that it was
actionable, that issue is not before the court in regard to the
coverage questions relating to the American Famly CG. policy
for the sane conduct as Stuart | addressed. Therefore, | do not
address it further in this opinion, except to note that the
Stuarts' own argunent in regard to coverage at once refutes
their claim for msrepresentation and supports ny view of the
| aw.

This is so because the Stuarts argue in this review that
"Weisflog's Showoomls representations becane false after poor
design and construction.” The majority opinion recognizes that
the Stuarts have changed their tune in this review, and it
refuses to permt them to do so by stating the nmgjority
opinion's view of what "the record shows." Majority op., 142.
A representation, of course, cannot ripen into an actionable
m srepresentation at a later date, if promses are not Kkept.
See Consol. Papers, 153 Ws. 2d at 594.

1
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construction that the jury found. | wite separately because:

(1) the mpjority opinion appears to msread Everson v. Lorenz,

2005 W 51, 280 Ws. 2d 1, 695 N.W2d 298; (2) the majority
opi nion enploys disputed facts that the jury did not find in
order to support its reasoning; and (3) the claim for coverage
due to Wisflog's Showoom Gallery, Inc.'s (Wisflog's Showoom
negl i gent construction of the addition to Robert Stuart and Lynn
Farquhar-Stuart's (the Stuarts) residence is barred by the
econom ¢ | oss doctrine. Accordingly, although 1 respectfully
concur, | join none of the nmajority opinion except its ultimte
conclusion that the Anerican Fam |y policy provides no coverage
for the clains on which the Stuarts prevail ed before the jury.
| . BACKGROUND

184 This lawsuit arises from the design and construction
of an addition to the hone of the Stuarts. It is the second
decision of this court relative to the construction of the

Stuarts' addition, the first being Stuart v. Wisflog' s Show oom

Gallery, Inc., 2008 W 22, _ Ws. 2d __, 746 N.W2d 762

(Stuart 1), to which |I filed a separate opinion, concurring in
part and dissenting in part.

85 The Stuarts wanted to enlarge their hone. To this
end, they entered into a witten contract entitled, "Renodeling

Architectural Contract"” wherein plans were drawn by Wisflog' s

Failure to keep a promse of future performance is
actionable as a breach of contract. Eli Envtl. Contractors,
Inc. v. 435 Partners, LLC, 2007 W App 119, 16, 300 Ws. 2d 712,
731 N.W2d 354. Accordingly, | continue to stand by ny separate
opinion in Stuart | as a correct statenment of the |aw of
actionabl e m srepresentati on.
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Showroom for an addition that would double the size of their
home and provide an in-ground sw mrng pool wth surrounding
deck. The total cost of the plans produced for the Stuarts
under the Renopdeling Architectural Contract was $1, 500.

186 Five nonths after entering into the Renodeling
Architectural Contract, the Stuarts entered into a second
contract with Wisflog's Show oonf  entitl ed, "Renodel i ng
Contract," in the anount of $278,076.96, to construct their hone
i mprovenents.

187 Approximately four years after the construction was
conpleted, the Stuarts comrenced this action alleging negligence
in the design and construction of their honme addition and breach
of contract. They | ater amended the conplaint to allege that
they were damaged because of Hone |nprovenent Protection Act
(H PA) violations under Ws. Stat. § 100.20(5) and Ws. Adm n.
Code § ATCP 110.02(11), based on alleged m srepresentations that
induced them to enter into the two contracts. However, before
trial, the Stuarts dism ssed their breach of contract clains and

proceeded on clained H PA violations, based on alleged

21n answering Special Verdict Question No. 9, the jury
found that the Renpdeling Contract was a contract between the
Stuarts and Weisflog's Show oom
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m srepresentations with regard to both contracts,® and on clainms
of conmmon |aw negligence in the design and construction of the
addi ti on.

188 The jury was the fact finder for the Stuarts' clains.

It found false, deceptive or misleading representations® were

3 Although it has no effect on the coverage question
presented by the case at hand, | note that the Renodeling
Architectural Contract, under which the plans for the addition
were drawn, may not be a "honme inprovenent contract"” as that
term is defined in H PA Ws. Admn. Code § ATCP 110.01(4)
(Cct. 2004) defines a "honme inprovenent contract”™ as an
agreenent "to perform l|abor or render services for hone
i nprovenents, or furnish nmaterials in connection therewith.”
Section ATCP 110.01(2) defines "hone inprovenent” as "the
renmodeling, altering, repairing, painting, or nodernizing of
residential or non-commercial property, or the nmaking of

additions thereto . . ." Nothing in the Architectural
Renodeling Contract provides that Wisflog's Showoom wll
construct the addition to the Stuarts' hone. Robert Stuart

testified that he believed he owned the plans produced under
that contract and could take them to any builder he chose. The
contract wherein Wisflog's Showoom agreed to perform "hone
i nprovenents” is the Renodeling Contract.

4 Special Verdict Questions 1 and 13 addressed the Stuarts'
m srepresentation clains. They provided:

1. Did Wisflog's Showoom Gallery, Inc., make any
fal se, deceptive, or msleading representations
in order to induce the Plaintiffs, Robert & Lin
Stuart to enter into a renodeling architecture
contract, or to obtain or keep any paynent under
the renodeling architecture contract?

ANSVER: Yes.

13. Did the renodeling contractor or its agents nmnake
fal se, deceptive or msleading representations
t hat renmodeling work wll conply wth the
buil ding codes in order to induce the Plaintiffs
Robert and Lin Stuart to enter the renodeling
contract?

ANSVER: Yes.
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made to induce the Stuarts to enter into both contracts. The
jury found common |aw negligence in regard to the design and
construction of the addition. Because the jury was the fact
finder, the Special Verdict answers are critical to a correct
application of the relevant [|aw. In this case, we are asked to
interpret the Commercial General Liability (C&) policy that

Amrerican Famly provided to Wisflog's Showoom to decide

whet her coverage exists thereunder, in light of the findings of
the jury.
1. DI SCUSSI ON
A St andard of Review
189 Resolution of the issues that | wll address are

guestions of |aw, wherein we provide independent review, "but
benefiting from the analyses of the court of appeals and the

circuit court.” Marder v. Bd. of Regents of the Univ. of Ws.

Sys., 2005 W 159, 919, 286 Ws. 2d 252, 706 N.W2d 110. The
interpretation of an insurance contract is a question of |aw

Kat ze v. Randol ph & Scott Miut. Fire Ins. Co., 116 Ws. 2d 206,

212, 341 N.W2d 689 (1984). \Wether the econonmic |oss doctrine
applies either to a particular type of claimor to a particular

fact set presents a question of |aw See Kaloti Enters., Inc.

V. Kellogg Sales Co., 2005 W 111, 910, 283 Ws. 2d 555, 699

N.W2d 205; Kailin v. Arnstrong, 2002 W App 70, 943, 252

Ws. 2d 676, 643 N.W2d 132.
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B. | nsurance Cover age

1. The m srepresentation verdicts' effect on coverage

190 The Stuarts contend that they suffered property damage
due to Weisflog's Showoom s representations that caused themto
enter into the Renobdeling Architectural Contract and the
Renodel ing Contract. The parties do not dispute that it is
necessary to show that the property damage was caused by an
"occurrence,” in order to come within the American Family CG
policy. "GQccurrence" is defined in the policy. Accordingly, we
must determ ne whether the representations that the jury found
were fal se, deceptive or misleading are "occurrences” under the
policy.

191 We interpret the |anguage of an insurance policy as

a
reasonable person in the position of the insured would have

understood the words."” Kreners-Urban Co. v. Am Enployers Ins.

Co., 119 Ws. 2d 722, 735, 351 N.W2d 156 (1984). In regard to

property danmage, the policy provides:

COVERAGE A BODILY INJURY AND PROPERTY DAMAGE
LI ABI LI TY
1. | nsuri ng Agreenent.

b. This insurance applies to "bodily injury”

and "property danmage" only if:

(1) the "bodily injury" or "property danmage" is
caused by an "occurrence" that takes place in the
"coverage territory"; and

(2) the "bodily injury" or "property damge"
occurs during the policy period.
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"Qccurrence"” is defined in the policy as "an accident, including
continuous or repeated exposure to substantially the sane
general harnful conditions." Therefore, the policy requires
that the property damage be caused by an accident in order for
damages to be covered by the policy. It follows that, in order
for the property damge the Stuarts claim the H PA-
m srepresentations caused to fall wthin the policy, the
def endants' statenents nust be accidents.

192 We have reviewed insurance policies' definitions of
"accident” in a nunber of cases. W recently considered the
meani ng of "accident” in a case involving an insurance policy
that defined that term identically to how it is defined in the
American Family CG. policy. W did so in the context of a
coverage claim for property damage that was allegedly caused by
a msrepresentation. Everson, 280 Ws. 2d 1, 1115-16.

193 Everson sued Lorenz based on theories of intentional
negligent and strict liability for msrepresentation due to a
typographical error in a real estate condition report that
Lorenz, the seller of the real estate, gave to Everson, the
buyer. Id., 994-5. The condition report disclosed that
portions of 16 of the lots that Lorenz was selling cane within
the 100-year fl oodpl ain. Id. However, it failed to list the
| ot that Everson purchased, even though portions of it also cane
within the 100-year fl oodpl ain. Id., 15. Wen Everson
di scovered that a portion of his lot lay within the 100-year

fl oodpl ai n, he sued Lorenz, claimng that he could not build his
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hone in the location that he desired due to Lorenz's
m srepresentation. 1d.

194 Lorenz tendered the defense of Everson's suit for
property damage to his CG. insurer. Id., f16. We opined that
coverage for property damage under Lorenz's CG. policy was
dependent on whether the property danage was caused by an
"occurrence.” Id., 115. Lorenz's CG. policy defined
"occurrence” as an "accident, including continuous or repeated
exposure to substantially the sanme general harnful conditions."
Id.

195 Lorenz argued that a typographical error caused the
om ssion of the |ot Everson purchased from the list of 16 lots
shown on the condition report as lying partially in the 100-year
f I oodpl ai n. Therefore, Lorenz argued the failure to disclose
the true condition of the lot he sold to Everson was an
"accident." Id., f16.

196 We di sagreed. We explained that while the condition
report may have accidentally m srepresented the condition of the
lot, the giving of the condition report to Everson was a
"volitional act."” Id., 1919-21. W held that volitional acts
are not accidents. Id., f22. As we expl ained, "Wat happened
here, stripped to its essentials, is that an 'action,' not an
"accident,' of Lorenz gave Everson the m sleading informtion.

[ TIhe decision to give Everson the report is not an

"accident' wthin the neaning of the policy." Id. (citations

omtted).
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197 Everson is on all fours with the case before us.
First, the policy definition of "accident" is the sane in
Everson as it is in the Anerican Famly CG. policy under review
her e. Second, the context here is simlar to that in Everson,
i.e., t he Stuarts claim property damage caused by
representations that the defendants nade. Third, the defendants
chose to promse the Stuarts that Wisflog's Showoom will
design plans and construct an addition to the Stuarts' hone that
will conmply with the building codes. The defendants' statenents
were part of the sales pitch to do business with the Stuarts,
just as Lorenz's giving of the real estate condition report to
Everson was part of Lorenz's sales pitch. Therefore, | conclude
that the defendants' statenments are volitional acts and not
accidents within the neaning of the American Famly CG. policy.
Since the defendants' statenents are not accidents, they cannot
be occurrences under the CG policy. Accordingly, | conclude
that there is no coverage under the Anmerican Famly CG. policy
for the m srepresentations that the jury found.

198 The nmmjority opinion enploys a sonewhat different

interpretation of Everson. It relates:

Wth the jury having found the presence of such
volition and i ntent, in accordance W th t he
requi renents  of the code, the only reasonable
conclusion regarding WAd's [Wisflog's Show oom
Gallery, Inc.] conduct "in order to induce" is that
such conduct cannot qualify as an accidental, i.e.,
uni ntentional, occurrence.

In support of this conclusion, we turn to Everson
5

> Mgjority op., YY28-29.



No. 2005AP1287. pdr

199 It appears to nme that the nmjority opinion msreads
Everson and confuses Everson's discussion of "volitional act" by
adding an intent to deceive to the volitional act.® Everson did
not address whether Lorenz knew the information he gave Everson
was fal se. Everson focused on whether Lorenz gave Everson a
real estate condition report that had a typo on it. Ever son,
280 Ws. 2d 1, 122. W concluded that when Lorenz gave Everson
the report, Lorenz's act was volitional because he intended to
give Everson a copy of the report. Id. There is nothing in
Everson that inplies the court concluded Lorenz knew the report
was inaccurate or intended to deceive Everson. However, in
interpreting Everson, the mmjority asserts that "we concluded
that a false assertion 'requires a degree of volition

i nconsistent with the term accident.'"’

The majority's reading
of Everson m sapprehends what nust be volitional to be deened
nonacci dent al . The majority appears to conclude that, wunder
Everson, it is only the false assertion that nust be volitional.
The majority is mstaken. The volitional act in Everson was not
Lorenz's assertion, but rather, Lorenz's giving to Everson the
witten condition report, regardless of the veracity of the
report's content. Id.

100 Furthernore, we are not free on this review to add

guestions and answers to the Special Verdict. Nor are we free

® The majority opinion asserts that "Ronald Wi sflog knew at
the time of the m srepresentations that he was not famliar with
an applicable building code.” 1d., {31.

1d., 132
10
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to support our reasoning in an opinion by inserting facts that
were disputed, but which the jury did not find. The mgjority
opinion finds facts throughout the opinion.

1101 The jury made two specific findings in regard to the
def endants' representations. I n answering question nunber 13,
the jury found representations were nade that the addition "wll
conply” with the building codes. In answering question 4, the
jury found the defendants did not represent that they were
licensed architects. The jury did not find that Ronald Wi sfl og
did not wunderstand the Brookfield codes and regulations; yet
that is the inpression the majority opinion gives.

1102 For exanple, the mjority opinion quotes Robert
Stuart's statenment that Ronald Wisflog told him that he
"professed a very high standard of quality . . . . He
understood Brookfield codes and regulations very well.

He could provide architectural service for us."® The mgjority
opinion then says, "Ronald Wisflog knew at the tinme of the
m srepresentations that he was not famliar with an applicable
bui I ding code."® The jury did not find that Ronald Weisflog was
not famliar with the building codes when he said that he would
construct the addition in conpliance with them Ronald Wi sfl og
repeatedly asserted that he was famliar with the relevant
codes. However, the mmjority opinion supports sonme of its

conclusions by finding facts, which we are not permtted to do

8 141.

Id.,
°1d., 131

11
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on this revi ew See Wirtz v. Fleischman, 97 Ws. 2d 100, 108

293 N.W2d 155 (1980).1°
1103 The majority opinion attenpts to put aside ny

objection in this regard by citing Coney v. M| waukee & Suburban

Transport Corp., 8 Ws. 2d 520, 99 NW2d 713 (1959) and

asserting, "we may refer to whatever facts in the record support

the jury's findings. "

Coney does not apply because Coney is a
sufficiency of the evidence opinion where the jury's findings
were challenged. Wen a claimis nade that the evidence is not
sufficient to support a jury's verdict, we do consider the
record to determine whether there is credible evidence to

support that verdict. D Huyvetter v. A QO Snmth Harvestore

Prods., 164 Ws. 2d 306, 320, 475 N.w2d 587 (C. App. 1991).
However, the mmjority opinion is not evaluating the sufficiency
of the evidence in this case. It is using portions of the tria
transcript to support findings it chooses to nmke, not to
support findings that the jury made.

1104 By contrast with the mjority opinion herein, the
record cites | enployed in ny dissent in Stuart | relative to
the jury's apportionnment of damages (Stuart I, ~ Ws. 2d
145) were necessary because the nmjority opinion concluded that
the evidence was not sufficient to support the jury's verdict on

damages. Stuart I, _ Ws. 2d __ , f931. As many cases have

0 ther portions of the majority opinion make sinilar
factual findings. | have chosen not to detail all of them here,
except to repeat that we are bound by the jury's findings. See
id., 919 n.10, 41-42.

1 1d., 19 n.10.

12
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expl ai ned, upon a challenge to the jury's verdict based on the
sufficiency of +the evidence, we nust review the record to
determne if there is credible evidence to support the verdict.

Coryell v. Conn, 88 Ws. 2d 310, 315, 276 N W2d 723 (1979)

(reviewing whether the record contains credible evidence that
supports the jury's danages award). That is what | have done in
review ng the evidence of damages in Stuart 1I.

2. Econom c | oss doctrine

1105 The Stuarts also assert that there is coverage under
the CA policy for property damage they sustained due to

Wei sflog's Showoom s negligent construction of the addition to

their home. 2 The majority addresses this contention by
interpreting other provisions of the CG policy.¥® | address it
under the economic |oss doctrine because | conclude that the

Stuarts' negligent construction claim is precluded by the
econonmi ¢ | oss doctrine. Therefore, there are no danmmges that
can be awarded for negligent construction and no coverage is
needed.
a. General principles
1106 The economic |oss doctrine is a comon |aw doctrine

created by the courts to recognize that contract |law and the | aw

12 This position is inconsistent with the Stuart's position
before this court in Stuart | where they naintained that all of
their danages arose out of Wisflog Showoom s representations.
They apparently took this position because they sought to double
their damages wunder H PA provisions that proscribe false,
deceptive or msleading representations. See Stuart |,
Ws. 2d __ , 9127-28.

13 Mpjority op., 7156-66.
13
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of warranty are better suited than tort law to deal with purely
econonmc |oss between two contracting parties. Kal oti, 283
Ws. 2d 555, ¢928. We have defined "economc |oss" as "dammges
resulting from i nadequate val ue because the product is inferior
and does not work for the general purposes for which it was

manuf actured and sold." Id., 929 (quoting Daanen & Janssen,

Inc. v. Cedarapids, Inc., 216 Ws. 2d 395, 400-01, 573 N w2ad

842 (1998)). Econom ¢ damages include damages to the product
itself and to other conmponents in an integrated system \Ausau

Tile, Inc. v. County Concrete Corp., 226 Ws. 2d 235, 249-50,

593 N.W2d 445 (1999). W have applied it to the construction

of residential real estate, Linden v. Cascade Stone Co., 2005 W

113, 283 Ws. 2d 606, 699 NWw2d 189, and to renodeling
contracts, 1325 North Van Buren, LLC v. T-3 Goup, Ltd., 2006 W

94, 293 Ws. 2d 410, 716 N W2d 822. However, contracts for
services, where a product is nerely incidental, do not fall

within the scope of the economi c |oss doctrine. Ins. Co. of N

Am v. Cease Elec., Inc., 2004 W 139, 4936, 276 Ws. 2d 361, 688

N. W2d 462. Wen a contract is mxed, including both services
and the creation of a product, we nust determ ne the predom nant
purpose of the contract before we may conclude whether the
econonm ¢ | oss doctrine applies. Linden, 283 Ws. 2d 606, {22.
1107 In order to determne whether the economc |o0ss
doctrine applies to preclude common law clains for negligence
between contracting parties where both a product and services
are provided, a court nust determ ne whether the predom nant

purpose of the contract is to provide a product or to provide
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servi ces. 1325 N. Van Buren, 293 Ws. 2d 410, 924; Linden, 283

Ws. 2d 606, 1718-22. W enploy a totality of the circunstances
test to determne the predom nant purpose of a contract.
Li nden, 283 Ws. 2d 606, ¢{22. The totality of circunstances
i ncludes both subjective and objective factors. Id. Those
factors include, but are not limted to, the primary objective
the contracting parties entered into the contract to achieve,
the requirenents of the contract, the nature of the business of
the party doing work under the contract, and the value of the

mat eri al s used. 1325 N. Van Buren, 293 Ws. 2d 410, 942.

1108 The Stuarts entered into two separate contracts wth
Wi sflog's Showoom and the jury found Wisflog's Show oom was
negligent in the design and in the «construction of the
addition.' However, the jury awarded no damages for negligent
design; it awarded damages only for negligent construction.?®®
The parties contracted to construct the addition to the Stuarts’
home in the Renodeling Contract.

b. The Renvodel ing Contract

1109 The Renodeling Contract indisputably involved: (1)
the creation of a product, the addition, and (2) services, the
construction | abor. Therefore, | review the totality of the
circunstances to determne the predom nant purpose of this
contract.

110 First, the addition constructed included many facets:

a new hot tub room a new, expanded kitchen; a new, expanded

14 See Special Verdict Questions No. 7 and 11.
15 See Special Verdict Question No. 16B.
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mast er bedroom suite; a powder room and entry change; an add-on
to the garage with a nudroom bath and famly room and an
out door i n-ground SW nmi ng pool and surroundi ng deck.
Accordingly, a product was created. Second, the Stuarts'
primary objective in entering into the Renodeling Contract was

to nearly double the size of their honme and significantly

upgrade its anenities. The Stuarts sought a product. Third,
the "renodeling contractor,” Wisflog's Showoom was in the
busi ness of creating product s: r enodel ed residenti al
properti es. Fourth, the addition's cost to the Stuarts was
$278, 076. 96. This cost included nmaterials and the |abor

necessary to create a 2,000 square foot addition and an in-
ground sw nm ng pool. The Renodeling Contract stated that the
"Contract anount is based upon bid sheet.” Any changes in the
specifications bid upon that raised or |lowered the cost of the
addition would be <charged or «credited to the Stuarts.
Therefore, the parties bargained for the price of a product
based on the addition's specifications, not on the hours of
| abor it took to conplete the addition.

1111 | concl ude t hat under t he totality of t he
ci rcunstances presented, the Stuarts contracted for nuch nore
than services wth nmaterials being nerely incidental, in

contrast wth the circunstances in Cease Electric. The

Renodeling Contract had as its predom nant purpose the creation
of a product, the Stuarts' honme addition. Accordingly, it falls
squarely within the economc |oss doctrine's proscription that

the Stuarts nmay not maintain tort clains for the failure to

16
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conplete the addition's construction in a worknmanlike mnmanner.
Their claims sound in contract, not in tort. Li nden, 283
Ws. 2d 606, 122.

112 M analysis of the Renpodeling Contract for the

Stuarts' hone follows the analysis we enployed in 1325 North Van

Buren. There, we applied the totality of circunstances test to

the renodeling of a warehouse and concluded that the parties
bargai ned to produce a product: 42 residential condom niunms and

adj acent parki ng garages. 1325 N. Van Buren, 293 Ws. 2d 410

146. M conclusion here is consistent with 1325 North Van Buren

and with Linden. Accordi ngly, in conpliance wth that
precedent, | conclude that the predom nant purpose of the
Renodeling Contract is to produce a product: the 2,000 square

foot addition and the in-ground sw nmng pool wth surrounding
deck. Therefore, | also conclude that the Stuarts' claim for
negl i gent construction should be disnmissed, and the $71, 250%° in
damages awarded by the jury for that claim should be vacated.
The economic |oss doctrine precludes damages for negligent
construction; therefore, no insurance coverage for those danages

i S needed.

' The jury found total damages of $95,000 and that 75%
($71, 250) of those danaged were caused by negligent construction
of the addition.
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I11. CONCLUSI ON
1113 Although | respectfully concur, | join none of the
majority opinion except its wultimate conclusion that the

American Famly policy provides no coverage for the clainms on
whi ch the Stuarts prevail ed before the jury.

114 I am authorized to state that Justice ANNETTE
KI NGSLAND ZI EGLER j oi ns this concurrence.
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