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NOTI CE 
Thi s opi ni on i s subj ect  t o f ur t her  
edi t i ng and modi f i cat i on.   The f i nal  
ver si on wi l l  appear  i n t he bound 
vol ume of  t he of f i c i al  r epor t s.    
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Reversed and 

cause remanded.   

 

¶1 LOUI S B.  BUTLER,  JR. ,  J.    Thi s i s a r evi ew of  a 

publ i shed cour t  of  appeal s opi ni on1 af f i r mi ng t he ci r cui t  cour t ' s  

det er mi nat i on t hat  a commer ci al  gener al  l i abi l i t y  ( CGL)  

i nsur ance pol i cy  i ssued by Amer i can Fami l y Mut ual  I nsur ance 

Company ( Amer i can Fami l y)  t o Wei sf l og' s Showr oom Gal l er y,  I nc.  

                                                 
1 St uar t  v.  Wei sf l og' s Showr oom Gal l er y,  I nc. ,  2006 WI  App 

184,  296 Wi s.  2d 249,  722 N. W. 2d 766.  
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( WSGI ) 2 cover ed damages awar ded t o Rober t  St uar t  and Li n 

Far quhar - St uar t  ( t he St uar t s)  i n a l awsui t  r esul t i ng f r om t he 

mi sr epr esent at i ons,  as wel l  as desi gn and const r uct i on def ect s,  

r el at ed t o a home r emodel i ng pr oj ect  WSGI  per f or med f or  t he 

St uar t s.  

¶2 A j ur y f ound WSGI  l i abl e f or  t he st at ut or y and t or t  

v i ol at i ons al l eged by t he St uar t s,  est i mat i ng damages " r esul t i ng 

f r om t he negl i gence"  of  t he def endant s at  $95, 000.   The Ci r cui t  

Cour t  f or  Waukesha Count y,  Judge Pat r i ck C.  Haughney pr esi di ng,  

al so r equi r ed t he j ur y t o appor t i on t he damages bet ween t he 

mi sr epr esent at i on and negl i gence i n const r uct i on c l ai ms.   The 

cour t  subsequent l y accor ded st at ut or y doubl e damages and 

at t or ney f ees t o onl y t he per cent age of  t he awar d assi gned t o 

t he mi sr epr esent at i on c l ai m.    

                                                 
2 Recor d exhi bi t s  i ncl ude var i ous document s t hat  depi ct  t he 

name of  t he bus i ness as " Wei sf l og Homes, "  " Wei sf l og' s Showr oom 
Gal l er y,  I nc. , "  " Wei sf l og Homes Speci al t y Dr ywal l i ng & Repai r s, "  
and " Wei sf l og' s  Home and Remodel i ng Showr oom. "   The St uar t s '  
" Remodel i ng Ar chi t ect ur al  Cont r act "  was wi t h Wei sf l og' s Showr oom 
Gal l er y,  I nc. ,  and t he " Remodel i ng Cont r act "  was wi t h Wei sf l og 
Homes Speci al t y Dr ywal l  & Repai r s.   Except  wher e i t  i s  necessar y 
t o di f f er ent i at e,  " WSGI "  wi l l  r ef er  t o t he busi ness under  al l  of  
i t s  names.  
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¶3 The cour t  of  appeal s r ever sed. 3  The damage awar d and 

r el at ed i ssues r ai sed i n t hat  appeal  ar e t he subj ect s of  t he 

compani on case,  St uar t  v.  Wei sf l og' s Showr oom Gal l er y,  I nc. ,  

2008 WI  22,  ___ Wi s.  2d ___,  746 N. W. 2d 762 ( St uar t  I ) ,  whi ch 

was r el eased ear l i er  t hi s t er m.    

¶4 The subj ect  of  t he pr esent  opi ni on i s a separ at e 

appeal  by Amer i can Fami l y,  i n whi ch t he i nsur ance company asks 

us t o det er mi ne whet her  WSGI ' s CGL i nsur ance pol i cy cover s t he 

damages awar ded t o t he St uar t s. 4  We agr ee wi t h Amer i can Fami l y 

t hat  t he damages caused by Wei sf l og and WSGI  i n t hi s case ar e 

not  cover ed by t he i nsur ance pol i cy because t hei r  

mi sr epr esent at i ons wer e not  acci dent al  " occur r ences"  wi t hi n t he 

meani ng of  t he pol i cy,  and because pr oper t y damage ar i s i ng out  

of  t hei r  wor k i s excl uded f r om cover age.   We t her ef or e r ever se 

                                                 
3 I n a deci s i on descr i bed i n mor e det ai l  i n t he backgr ound 

sect i on of  t hi s opi ni on,  t he cour t  of  appeal s hel d t hat  t he 
appor t i onment  of  damages bet ween t he mi sr epr esent at i on and 
negl i gence and r esul t i ng l i mi t at i on of  doubl e damages was 
er r oneous,  and t hat  t he at t or ney f ees awar d was si mi l ar l y 
er r oneous,  bei ng based i n par t  on t he appor t i onment  cal cul at i on.   
St uar t  v.  Wei sf l og' s Showr oom Gal l er y,  I nc. ,  2006 WI  App 109,  
¶¶5,  42- 57,  293 Wi s.  2d 668,  721 N. W. 2d 127.   The cour t  of  
appeal s al so r ul ed i n r el evant  par t  t hat  t he St uar t s '  c l ai ms 
wer e not  bar r ed by t he economi c l oss doct r i ne or  any st at ut e of  
l i mi t at i ons.   I d. ,  ¶¶4,  19- 34,  62.   

4 Amer i can Fami l y al so r ai ses economi c l oss doct r i ne,  damage 
appor t i onment  and at t or ney f ees ar gument s t hat  we have r esol ved 
i n St uar t  v.  Wei sf l og' s Showr oom Gal l er y,  I nc. ,  2008 WI  22,  ___ 
Wi s.  2d ___,  746 N. W. 2d 762 ( St uar t  I ) .   Ther ef or e,  we do not  
addr ess t hose i ssues f ur t her  i n t hi s opi ni on.   Al t hough t hose 
i ssues wer e al so di scussed i n t he cour t  of  appeal s deci s i on 
whi ch we r evi ew i n t he pr esent  opi ni on,  t he mandat e of  t hat  
deci s i on was l i mi t ed t o t he i ssue of  i nsur ance cover age,  and 
consequent l y so i s t he mandat e and r ul i ng i n t hi s deci s i on.      
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t he deci s i on of  t he cour t  of  appeal s and r emand t hi s mat t er  f or  

f ur t her  pr oceedi ngs consi st ent  wi t h t hi s opi ni on and wi t h St uar t  

I .  

I  

¶5 The f act s of  t hi s case ar e i dent i cal  t o t hose set  out  

i n t he compani on case,  St uar t  I .   Onl y t hose f act s per t i nent  t o 

t he i ssues r ai sed i n t hi s appeal  wi l l  be r epeat ed her e.   

¶6 I n 1995 t he St uar t s ent er ed i nt o a " Remodel i ng 

Ar chi t ect ur al  Cont r act "  wi t h WSGI  f or  ar chi t ect ur al  dr awi ngs f or  

a s i zabl e home r emodel i ng pr oj ect . 5  The next  year ,  t he St uar t s 

ent er ed a " Remodel i ng Cont r act "  wi t h " Wei sf l og Homes"  t o per f or m 

t he const r uct i on wor k on t he pr oj ect ,  whi ch i ncl uded,  among 

ot her  t hi ngs,  expansi on of  t he l i v i ng r oom,  f ami l y r oom,  mast er  

bedr oom and gar age,  and t he addi t i on of  a bedr oom and a hot  

t ub/ spa r oom,  at  a cost  of  appr oxi mat el y $278, 000. 6   

¶7 WSGI  compl et ed const r uct i on i n 1997.   Four  year s 

l at er ,  t he St uar t s di scover ed pr obl ems wi t h t he f l oor  i n t he hot  

t ub/ spa r oom.   An engi neer / home i nspect or  hi r ed by t he St uar t s 

f ound si gni f i cant  def ect s i n t he desi gn and const r uct i on of  t he 

pr oj ect ,  i ncl udi ng r ot t ed wood,  war ped wi ndows,  mol d and mi l dew,  

i nadequat e vent i l at i on,  i mpr oper  c l ear ance t o f l oor  j oi st s,  

exposed i nsul at i on,  l ack of  access t o at t i c  and cr awl  spaces,  

dr ai nage pr obl ems,  i mpr oper l y i nst al l ed l i ght i ng,  l ack of  r ai n 

                                                 
5 The " Remodel i ng Ar chi t ect ur al  Cont r act "  was s i gned by 

Ronal d R.  Wei sf l og,  pr esi dent ,  on behal f  of  WSGI .  

6 The " Remodel i ng Cont r act "  was si gned by Rober t  R.  
Wei sf l og,  on behal f  of  Wei sf l og Homes.  
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gut t er s,  i mpr oper l y const r uct ed st ai r s,  and l ack of  hand r ai l s.   

I n 2003 t he St uar t s br ought  sui t  agai nst  WSGI ,  Wei sf l og,  and 

Empl oyer s I nsur ance of  Wausau,  al l egi ng negl i gence.   The act i on 

agai nst  Empl oyer s I nsur ance of  Wausau was vol unt ar i l y  di smi ssed 

on Apr i l  29,  2003,  and an amended compl ai nt  f i l ed t he same day 

named Amer i can Fami l y,  wi t h whom WSGI  had a CGL pol i cy,  as a 

par t y t o t he sui t .   A second amended compl ai nt  was f i l ed on 

August  11,  2003,  al l egi ng t hat  WSGI  and Wei sf l og engaged i n 

mi sr epr esent at i on i n v i ol at i on of  t he Home I mpr ovement  Tr ade 

Pr act i ces Act ,  codi f i ed as Wi s.  Admi n.  Code § ATCP 110 ( Sept .  

2001)  and enf or ced t hr ough Wi s.  St at .  § 100. 20( 2005- 06) , 7 and 

                                                 
7 The St uar t s '  second amended compl ai nt  l i s t s a number  of  

pr ovi s i ons under  Wi s.  Admi n.  Code § ATCP 110. 02 and . 05 ( Sept .  
2001) ,  whi ch t hey cl ai m WSGI  and Wei sf l og v i ol at ed.   
Sect i on ATCP 110. 02( 11)  r emai ns a f ocus i n t hi s appeal .   The 
sect i on pr ovi des i n r el evant  par t :  

Pr ohi bi t ed Tr ade Pr act i ces.   No sel l er  shal l  
engage i n t he f ol l owi ng unf ai r  met hods of  compet i t i on 
or  unf ai r  t r ade pr act i ces:  

 .  .  .  .  

( 11)  Mi sr epr esent at i ons;  gener al .   Make any 
f al se,  decept i ve or  mi sl eadi ng r epr esent at i on i n or der  
t o i nduce any per son t o ent er  i nt o a home i mpr ovement  
cont r act ,  t o obt ai n or  keep any payment  under  a home 
i mpr ovement  cont r act ,  or  t o del ay per f or mance under  a 
home i mpr ovement  cont r act .  

Al l  r ef er ences t o t he Wi sconsi n Admi ni st r at i ve Code ar e t o t he 
Sept ember  2001 r egi st er  dat e unl ess ot her wi se not ed.   Al l  
subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o t he 2005-
06 ver si on unl ess ot her wi se i ndi cat ed.  



No.  2005AP1287   

 

6 
 

br each of  cont r act , 8 whi l e i ncor por at i ng t he negl i gence cl ai ms of  

t he f i r st  amended compl ai nt .   The St uar t s sought  doubl e damages,  

pur suant  t o Wi s.  St at .  § 100. 20( 5) . 9 

¶8 I n i t s answer  t o t he second amended compl ai nt ,  

Amer i can Fami l y st at ed t hat  t he pol i cy i t  i ssued " may not  

pr ovi de cover age"  f or  t he c l ai ms.   I n a mot i on f i l ed on Mar ch 5,  

2004,  Amer i can Fami l y asked t he ci r cui t  cour t  f or  a decl ar at i on 

t hat  t he St uar t s '  c l ai ms and damages wer e not  cover ed by t he 

pol i c i es i ssued t o Wei sf l og and WSGI ,  and r equest ed t hat  

Amer i can Fami l y be summar i l y di smi ssed f r om t he case.   I n an 

or der  s i gned on June 22,  2004,  t he cour t  det er mi ned t hat  t he 

homeowner s'  pol i c i es i ssued t o Wei sf l og di d not  cover  t he 

damages,  but  t he cour t  deni ed t he mot i on as t o t he CGL pol i cy 

i ssued t o WSGI .   I n a pr et r i al  r epor t ,  Amer i can Fami l y agai n set  

f or t h i t s posi t i on t hat  i t  had no r esponsi bi l i t y  t o cover  

damages caused by WSGI .   

¶9 I n suppor t  of  hi s mi sr epr esent at i on c l ai m,  Rober t  

St uar t  t est i f i ed at  t r i al  t hat  Ronal d Wei sf l og had made 

assur ances t hat  hi s pr oduct s  ar e hi gh qual i t y,  t hat  he 

                                                 
8 The br each of  cont r act  c l ai ms wer e vol unt ar i l y  di smi ssed 

by t he St uar t s at  t he openi ng of  t r i al  and ar e no l onger  at  
i ssue on appeal .    

9 Wi sconsi n St at .  § 100. 20( 5)  pr ovi des:  

Any per son suf f er i ng pecuni ar y l oss because of  a 
v i ol at i on by any ot her  per son of  any or der  i ssued 
under  t hi s sect i on may sue f or  damages t her ef or  i n any 
cour t  of  compet ent  j ur i sdi ct i on and shal l  r ecover  
t wi ce t he amount  of  such pecuni ar y l oss,  t oget her  wi t h 
cost s,  i ncl udi ng a r easonabl e at t or ney' s f ee.  
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under st ood l ocal  codes and r egul at i ons,  and t hat  " he coul d 

pr ovi de ar chi t ect ur al  ser vi ce f or  us wher e he woul d do al l  t he 

ar chi t ect ur al  desi gn wor k f or  us. "   I n cont r ast  wi t h such 

assur ances,  t he St uar t s hi ghl i ght ed not  j ust  t he undi sput edl y 

poor  qual i t y of  t he pr oduct  and ser vi ces t hey r ecei ved,  but  al so 

t he st at ement s of  bot h Ronal d and Rober t  Wei sf l og admi t t i ng 

unf ami l i ar i t y wi t h t he bui l di ng code. 10 

                                                 
10 I n par t i cul ar ,  Rober t  Wei sf l og t est i f i ed t hat  he di d not  

even know t her e was a Br ookf i el d code.   I n cont r ast  wi t h Rober t  
St uar t ' s  t est i mony,  hi s f at her ,  Ronal d Wei sf l og,  t est i f i ed t hat  
he di d not  r ecal l  t el l i ng t he St uar t s he woul d compl y wi t h t he 
bui l di ng code,  and he r ef used t o concede t hat  he was compl et el y 
unf ami l i ar  wi t h t he codes.   Dur i ng cr oss- exami nat i on,  Ronal d 
answer ed t he quest i on,  " Wel l ,  i sn' t  t he t r ut h t hat  you di dn' t  
know what  t he codes wer e?"  wi t h t he f l at  deni al ,  " no. "   However ,  
Ronal d soon af t er war ds conceded unf ami l i ar i t y wi t h par t  of  t he 
code per t i nent  t o t hi s case.   I n r esponse t o t he quest i on,  " But ,  
i n f act ,  you di d not  know what  t he bui l di ng code was f or  
exhaust i ng dr yer  vent s,  f ai r  st at ement ?"   Ronal d answer ed,  
" That ' s f ai r . "   
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¶10 On Oct ober  6,  2004,  a j ur y f ound t hat  WSGI  di d make 

f al se,  decept i ve or  mi sl eadi ng r epr esent at i ons i n or der  t o 

i nduce t he St uar t s t o ent er  i nt o a r emodel i ng ar chi t ect ur e 

cont r act ,  t hat  t he St uar t s r el i ed on t hose r epr esent at i ons,  and 

t hat  t hose r epr esent at i ons wer e a cause of  damages t o t he 

St uar t s.   The j ur y f ur t her  f ound WSGI  negl i gent  i n t he desi gn of  

                                                                                                                                                             
Just i ce Roggensack' s concur r i ng opi ni on descr i bes our  

r ef er ence t o such st at ement s i n t he r ecor d as i nappr opr i at e 
r ef er ences because,  she cont ends,  we may not  r ef er  t o f act s i n 
t he r ecor d beyond t he wor ds of  t he j ur y ' s speci al  ver di ct  
answer s t o suppor t  our  opi ni on.   Just i ce Roggensack' s 
concur r ence,  ¶100.   However ,  t hi s l i mi t ed appr oach t o appel l at e 
r evi ew i s not  suppor t ed by l egal  aut hor i t y.   I t  i s  wel l  
est abl i shed t hat  upon r evi ewi ng a j ur y ' s speci al  ver di ct  answer s 
or  ot her  f i ndi ngs,  we may r ef er  t o what ever  f act s i n t he r ecor d 
suppor t  t he j ur y ' s f i ndi ngs.   See Coney v.  Mi l waukee & Subur ban 
Tr ansp.  Cor p. ,  8 Wi s.  2d 520,  528,  99 N. W. 2d 713 ( 1959) ;  Huf f man 
v.  Rei nke,  268 Wi s.  489,  490,  67 N. W. 2d 871 ( 1955) .   Si mi l ar l y,  
we may t ur n t o suppor t i ng document s i n t he r ecor d t o i nt er pr et  a 
j ur y ' s f i ndi ngs.   See U. S.  v.  Bass,  327 F.  Supp.  959,  960 ( E. D.  
Wi s.  1971) .   Her e,  t he j ur y answer ed " yes"  t o Speci al  Ver di ct  
Quest i on #1,  whi ch asked whet her  Wei sf l og Showr oom Gal l er y,  I nc.  
made " any f al se,  decept i ve,  or  mi sl eadi ng r epr esent at i ons i n 
or der  t o i nduce t he Pl ai nt i f f s,  Rober t  & Li n St uar t  t o ent er  
i nt o a r emodel i ng ar chi t ect ur e cont r act ,  or  t o obt ai n or  keep 
any payment  under  t he r emodel i ng cont r act "  ( emphasi s added) .   
Cont r ar y t o Just i ce Roggensack' s r epr esent at i on of  t hi s 
quest i on,  i t  di d not  use t he same wor di ng of  t he l at er  Speci al  
Ver di ct  Quest i on #13,  whi ch l i mi t ed i t s i nqui r y t o 
r epr esent at i ons about  f ut ur e compl i ance wi t h bui l di ng codes,  but  
r at her  asks about  " any"  mi sr epr esent at i ons.   Because Quest i on #1 
i s compar at i vel y br oad and not  l i mi t ed t o speci f i c 
mi sr epr esent at i ons,  i t  i s  appr opr i at e t o t ur n t o t he r ecor d t o 
r evi ew what  evi dence of  mi sr epr esent at i ons was pr esent ed t o t he 
j ur y.   I ndeed,  i n her  di ssent  t o St uar t  I ,  Just i ce Roggensack 
her sel f  c i t es t he r ecor d,  and not  j ust  t he speci al  ver di ct ,  
wher e i t  suppor t s her  ar gument  t o do so.   See St uar t  I ,  ___ Wi s.  
2d ___,  ¶¶88- 89 ( Roggensack,  J. ,  di ssent i ng) ( r ef er r i ng t o 
t est i mony of  an exper t  wi t ness t o ar gue t hat  such t est i mony 
pr ovi ded t he suppor t  f or  t he j ur y ' s damage awar d f or  negl i gent  
const r uct i on) .   



No.  2005AP1287   

 

9 
 

t he r emodel i ng pr oj ect ,  and t hat  such negl i gence was a cause of  

damages t o t he St uar t s.   The j ur y al so f ound WSGI  negl i gent  wi t h 

r espect  t o t he const r uct i on of  t he addi t i on t o t he St uar t s '  

home,  and t hat  such negl i gence was a cause of  damage t o t he 

St uar t s.   Fi nal l y,  t he j ur y f ound t hat  WSGI  made f al se,  

decept i ve or  mi sl eadi ng r epr esent at i ons t hat  r emodel i ng wor k 

woul d compl y wi t h bui l di ng codes i n or der  t o i nduce t he St uar t s 

t o ent er  t he r emodel i ng cont r act ,  t hat  t he St uar t s r el i ed on 

t hose r epr esent at i ons,  and t hat  t hose r epr esent at i ons wer e a 

cause of  damage t o t he St uar t s.    

¶11 The j ur y hel d WSGI  l i abl e f or  $95, 000 i n damages 

" r esul t i ng f r om t he negl i gence"  t o t he St uar t s.   I n accor dance 

wi t h t he speci al  ver di ct  i nst r uct i ons,  t he j ur y t hen appor t i oned 

t he damages bet ween t he mi sr epr esent at i on and negl i gence cl ai ms,  

al l ocat i ng 25 per cent  of  t he awar d t o v i ol at i ons of  Wi s.  Admi n.  

Code ch.  ATCP 110 and 75 per cent  t o negl i gence i n const r uct i on.   

¶12 I n a post - ver di ct  mot i on f i l ed on Oct ober  27,  2004,  

Amer i can Fami l y r equest ed an or der  r ul i ng t hat  WSGI ' s CGL pol i cy 

excl uded cover age f or  t he damages awar ded t o t he St uar t s;  

di smi ssi ng t he por t i on of  damages r el at ed t o mi sr epr esent at i ons 

because,  Amer i can Fami l y ar gued,  t he st at ut e of  l i mi t at i ons had 

expi r ed;  and di smi ssi ng t he por t i on of  damages r el at ed t o 

negl i gence because,  Amer i can Fami l y ar gued,  t hose cl ai ms wer e 

bar r ed by t he economi c l oss doct r i ne.   The mot i on al so r equest ed 

t hat ,  i n t he al t er nat i ve,  a new t r i al  be conduct ed t o appor t i on 

t hose damages cover ed by i nsur ance f r om t hose whi ch ar e not .   
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¶13 I n an or der  dat ed Januar y 10,  2005,  t he c i r cui t  cour t  

deni ed t he mot i on and concl uded t hat  i nsur ance cover age exi st ed 

under  t he CGL pol i cy f or  t he damages awar ded.   On Febr uar y 10,  

2005,  j udgment  was ent er ed agai nst  WSGI  and Amer i can Fami l y i n 

t he amount  of  $154, 108.   The awar d i ncl uded t he $95, 000 awar ded 

by t he j ur y,  i n addi t i on t o doubl e damages i n t he amount  of  

$23, 750 f or  t he mi sr epr esent at i on por t i on of  t he awar d,  at t or ney 

f ees of  $15, 675,  and cost s i n t he amount  of  $19, 683.   

¶14 The St uar t s f i l ed an appeal  on Apr i l  6,  2005;  Wei sf l og 

and WSGI  f i l ed a cr oss- appeal .   On May 9,  2005,  Amer i can Fami l y 

al so f i l ed a cr oss- appeal ,  whi ch was subsequent l y desi gnat ed a 

new appeal  and gi ven a separ at e case number .  

¶15 On May 3,  2006,  t he cour t  of  appeal s deci ded t he 

St uar t s '  appeal  and Wei sf l og' s and WSGI ' s cr oss- appeal .   I n 

St uar t  v.  Wei sf l og' s Showr oom Gal l er y,  I nc. ,  2006 WI  App 109,  

293 Wi s.  2d 668,  721 N. W. 2d 127,  t he cour t  of  appeal s af f i r med 

t he ci r cui t  cour t ' s  deci s i on t hat  t he St uar t s '  l awsui t  was not  

bar r ed by t he st at ut e of  l i mi t at i ons and t hat  t he economi c l oss 

doct r i ne di d not  appl y.   I d. ,  ¶¶4,  19- 34.   However ,  t he cour t  of  

appeal s r ever sed t he ci r cui t  cour t ' s  deci s i on t o doubl e onl y a 

por t i on of  t he awar d,  and i t  r emanded t he mat t er  f or  ent r y of  

j udgment  r ef l ect i ng a doubl i ng of  t he ent i r e damage awar d and 

f or  r edet er mi nat i on of  at t or ney f ees.   I d. ,  ¶¶5,  42- 57.   The 

cour t  of  appeal s al so hel d t hat  t he c i r cui t  cour t  er r ed i n 

excl udi ng a quest i on as t o Ronal d Wei sf l og' s per sonal  l i abi l i t y  

f r om t he ver di ct  f or m,  and r emanded t he mat t er  f or  a r et r i al  on 

t hat  l i mi t ed quest i on.   I d. ,  ¶¶58- 62.   WSGI ,  Wei sf l og,  and 
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Amer i can Fami l y pet i t i oned t hi s cour t  f or  r evi ew,  and r evi ew was 

gr ant ed on December  6,  2006. 11   

¶16 The cour t  of  appeal s deci ded Amer i can Fami l y ' s 

separ at e cr oss- appeal  i n St uar t  v.  Wei sf l og' s Showr oom Gal l er y,  

I nc. ,  2006 WI  App 184,  296 Wi s.  2d 249,  722 N. W. 2d 766,  

af f i r mi ng t he c i r cui t  cour t ' s  det er mi nat i on t hat  t he Amer i can 

Fami l y pol i cy cover s t he St uar t s '  damage awar d.   Speci f i cal l y,  

t he cour t  of  appeal s concl uded t hat  t he gener al  cover age 

pr ovi s i ons of  t he CGL pol i cy do not  excl ude ATCP 

mi sr epr esent at i on v i ol at i ons,  because even t hough an 

" occur r ence"  i s def i ned as " acci dent al "  under  t he pol i cy,  t he 

ATCP mi sr epr esent at i on cause of  act i on does not  r equi r e pr oof  of  

i nt ent  t o decei ve.   I d. ,  ¶¶1,  23- 33.   The cour t  concl uded t hat  

ot her  damages woul d al so be cover ed under  t he mai n cover age 

cl ause because " al l  t he damages awar ds her e f l owed f r om t he 

def endant ' s l i abi l i t y  f or  pr oper t y damage,  i n t hat  but  f or  t he 

mi sr epr esent at i ons,  t he l at t er  woul d not  have occur r ed. "   See 

i d. ,  ¶38.   Fi nal l y,  t he cour t  concl uded t hat  nei t her  t he " your  

wor k"  nor  t he " your  pr oduct "  busi ness r i sk excl usi on i n t he CGL 

pol i cy c i t ed by Amer i can Fami l y appl i es.   I d. ,  ¶¶1,  17- 22,  38.   

Amer i can Fami l y pet i t i oned t hi s cour t  f or  r evi ew,  and r evi ew was 

gr ant ed on December  6,  2006.  

¶17 I n our  separ at e St uar t  I  opi ni on,  we af f i r med t he 

cour t  of  appeal s deci s i on r emandi ng on t he bases t hat  t he 

                                                 
11 Addi t i onal  f act s and pr ocedur al  backgr ound ar e set  f or t h 

i n St uar t  I ,  ___ Wi s.  2d ___,  ¶¶1- 9.  
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c i r cui t  cour t  shoul d not  have r equi r ed t he j ur y t o appor t i on 

damages bet ween mi sr epr esent at i on and negl i gence,  t hat  t he 

at t or ney f ees cal cul at i on er r oneousl y f ai l ed t o appl y t he 

cor r ect  r ul e of  l aw,  t hat  nei t her  t he economi c l oss doct r i ne nor  

any st at ut es of  l i mi t at i ons bar s t he negl i gence cl ai ms i n t hi s 

case,  and t hat  t her e r emai n unr esol ved i ssues r egar di ng t he 

per sonal  l i abi l i t y  of  Ronal d Wei sf l og.   See St uar t  I ,  ___ Wi s.  

2d ___,  ¶¶4,  48.   We now addr ess t he r emai ni ng i nsur ance 

cover age i ssues,  concl udi ng f or  t he bel ow r easons t hat  t he 

damages caused by Wei sf l og and WSGI  i n t hi s case ar e not  cover ed 

by t he CGL i nsur ance pol i cy i ssued by Amer i can Fami l y. 12 

I I  

¶18 Thi s case pr i mar i l y i nvol ves i nt er pr et at i on of  an 

i nsur ance pol i cy,  whi ch i s or di nar i l y  a quest i on of  l aw subj ect  

t o de novo r evi ew.   See Wel i n v.  Am.  Fami l y Mut .  I ns.  Co. ,  2006 

WI  81,  ¶16,  292 Wi s.  2d 73,  717 N. W. 2d 690.   An i nsur ance 

pol i cy ' s t er ms shoul d be i nt er pr et ed as t hey woul d be under st ood 

by a r easonabl e per son i n t he posi t i on of  t he i nsur ed.   St at e 

Far m Mut .  Aut o.  I ns.  Co.  v.  Langr i dge,  2004 WI  113,  ¶47,  275 

Wi s.  2d 35,  683 N. W. 2d 75.   We wi l l  i nt er pr et  a pol i cy ' s  

l anguage so t hat  i t  compor t s wi t h t he common and or di nar y 

meani ng i t  woul d have i n t he mi nd of  a l ay per son.   Ci esl ewi cz 

                                                 
12  Because we have al r eady expl ai ned i n St uar t  I ,  ___ 

Wi s.  2d.  ___,  ¶¶13- 37,  t he r easons why t he economi c l oss 
doct r i ne does not  bar  t he St uar t s '  c l ai ms,  we do not  her e 
addr ess Just i ce Roggensack' s ar gument s r el at ed t o t hat  i ssue 
whi ch she r ai ses i n her  separ at e opi ni ons bot h t o t hi s case and 
t o St uar t  I .  
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v.  Mut .  Ser v.  Cas.  I ns.  Co. ,  84 Wi s.  2d 91,  97- 98,  267 N. W. 2d 

595 ( 1978) .    

¶19 I f  an i nsur ance pol i cy ' s l anguage i s ambi guous,  i . e. ,  

suscept i bl e of  mor e t han one r easonabl e i nt er pr et at i on,  we wi l l  

const r ue i t  i n f avor  of  cover age.   Car di nal  v.  Leader  Nat ' l  I ns.  

Co. ,  166 Wi s.  2d 375,  382,  480 N. W. 2d 1 ( 1989) .   Si mi l ar l y,  

excl usi ons t o i nsur ance cover age ar e nar r owl y const r ued agai nst  

t he i nsur er ,  especi al l y i f  t hei r  ef f ect  i s  uncer t ai n.   I d.   

¶20 I f ,  however ,  t he l anguage of  a pol i cy i s unambi guous,  

and i t s t er ms pl ai n on t hei r  f ace,   

t he pol i cy shoul d not  be r ewr i t t en by const r uct i on t o 
bi nd t he i nsur er  t o a r i sk i t  was unwi l l i ng t o cover ,  
and f or  whi ch i t  was not  pai d.   Li t i gant s shoul d not  
be abl e t o r esor t  t o r ul es of  const r uct i on f or  t he 
pur pose of  modi f y i ng t he cont r act  or  cr eat i ng a new 
cont r act ;  and a cour t  need not  r esor t  t o ei t her  
const r uct i on or  case l aw t o bol s t er  i t s r ecogni t i on of  
t hat  pl ai n meani ng.  

Gar r i guenc v.  Love,  67 Wi s.  2d 130,  135,  226 N. W. 2d 414 ( 1975) .   

An ot her wi se unambi guous pr ovi s i on i s not  r ender ed ambi guous 

sol el y because i t  i s  di f f i cul t  t o appl y t he pr ovi s i on t o t he 

f act s of  a par t i cul ar  case.   Lawver  v.  Bol i ng,  71 Wi s.  2d 408,  

422,  238 N. W. 2d 514 ( 1976) .  

I I I  

¶21 Thi s case r equi r es us t o det er mi ne whet her  t he CGL 

pol i cy i ssued by Amer i can Fami l y t o WSGI  cont ai ns cover age f or  

t he damages awar ded t o t he St uar t s.   As a t hr eshol d mat t er ,  we 

must  f i r st  det er mi ne whet her  t he mai n cover age cl ause of  t he 

pol i cy i ncl udes cover age f or  t he damages,  or  whet her ,  as 
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Amer i can Fami l y ar gues,  cover age i s pr ecl uded because t he 

mi sr epr esent at i ons i n t hi s case wer e not  " acci dent s. "   We t hen 

addr ess Amer i can Fami l y ' s ot her  ar gument s,  i ncl udi ng whet her  

cover age i s pr ec l uded because WSGI  caused onl y economi c damages,  

not  pr oper t y damage,  and whet her  t he pol i cy ' s busi ness r i sk 

excl usi on cl auses i nvoked by Amer i can Fami l y appl y.    

A 

¶22 We begi n our  exami nat i on of  t he cover age i ssue by 

r evi ewi ng t he l anguage of  t he " bodi l y i nj ur y and pr oper t y damage 

l i abi l i t y"  cover age cl ause of  t he CGL pol i cy.   The cover age 

cl ause pr ovi des i n r el evant  par t :  

COVERAGE A.   BODI LY I NJURY AND PROPERTY DAMAGE LI ABI LI TY 

1.  I nsur i ng Agr eement  

a.  We wi l l  pay t hose sums t hat  t he i nsur ed becomes 
l egal l y obl i gat ed t o pay as damages because of  
" bodi l y i nj ur y"  or  " pr oper t y damage"  t o whi ch 
t hi s i nsur ance appl i es.  .  .  .  

 .  .  .  .  

b.  Thi s i nsur ance appl i es t o " bodi l y i nj ur y"  and 
" pr oper t y damage"  onl y i f :  

( 1)  The " bodi l y i nj ur y"  or  " pr oper t y damage"  
i s caused by an " occur r ence"  t hat  t akes 
pl ace i n t he " cover age t er r i t or y" ;  and 

( 2)  The " bodi l y i nj ur y"  or  " pr oper t y damage"  
occur s dur i ng t he pol i cy per i od.   

The pol i cy def i nes " occur r ence"  as " an acci dent ,  i ncl udi ng 

cont i nuous or  r epeat ed exposur e t o subst ant i al l y  t he same 

gener al  har mf ul  condi t i ons. "   
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¶23 Rel yi ng on t hi s l anguage l i mi t i ng cover age t o 

acci dent al  occur r ences,  Amer i can Fami l y ar gues t hat  

mi sr epr esent at i on v i ol at i ons under  Wi s.  Admi n.  Code § ATCP 

110. 02 ar e by def i ni t i on i nt ent i onal ,  and t hus do not  const i t ut e 

acci dent al  occur r ences.   We agr ee f or  t he bel ow r easons t hat  

ATCP § 110 mi sr epr esent at i ons do not  const i t ut e " acci dent s"  

t r i gger i ng cover age.  

¶24 The pl ai n t ext  of  t he Amer i can Fami l y CGL pol i cy 

unambi guousl y def i nes " occur r ence"  as an " acci dent . "   The 

meani ng of  " acci dent "  i t sel f  i s  s i mi l ar l y unambi guous;  we need 

l ook no f ar t her  t han t he common and or di nar y meani ng of  t he wor d 

as under st ood by a l ay per son.   See Ci esl ewi cz,  84 Wi s.  2d at  

97- 98.   To det er mi ne t he common and or di nar y meani ng of  a wor d,  

we of t en r el y upon def i ni t i ons f r om r ecogni zed di ct i onar i es.   

See,  e. g. ,  St at e v.  Pol ashek,  2002 WI  74,  ¶19,  253 Wi s.  2d 527,  

646 N. W. 2d 330.   Webst er ' s Thi r d New I nt er nat i onal  Di ct i onar y 

def i nes an acci dent  as " 1. a.   an event  or  condi t i on occur r i ng by 

chance or  ar i s i ng f r om unknown or  r emot e causes .  .  .   b.   l ack 

of  i nt ent i on or  necessi t y .  .  . "  ( emphasi s added) .   Webst er ' s 

Thi r d New I nt er nat i onal  Di ct i onar y 11 ( 3d ed.  1986) .   Ther ef or e,  

appl y i ng t he common and or di nar y meani ng t hat  " acci dent "  woul d 

have i n t he mi nd of  a l ay per son,  we concl ude t hat  an acci dent  
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i s an event  or  condi t i on occur r i ng by chance or  one t hat  ar i ses 

f r om unknown causes,  and i s unf or eseen and uni nt ended. 13 

¶25 The par t i es do not  appear  t o di sput e whet her  an 

acci dent  i s,  by def i ni t i on,  an uni nt ent i onal  act .   Rat her ,  t he 

f ocus of  t hei r  di sput e i s whet her  an ATCP mi sr epr esent at i on i s 

an uni nt ent i onal  act ,  t her eby r ender i ng i t  an acci dent .    

¶26 Amer i can Fami l y ar gues t hat  t he l anguage of  Wi s.  

Admi n.  Code § ATCP 110. 02( 11)  c l ear l y i ndi cat es t hat  i nt ent  i s 

an el ement  of  t he st at ut or y mi sr epr esent at i on v i ol at i on,  wi t h 

t he code sect i on pr ovi di ng t hat  a sel l er  may not  make a f al se 

r epr esent at i on " i n or der  t o"  obt ai n a cont r act ,  obt ai n any 

payment ,  or  del ay per f or mance.   I n suppor t  of  t hi s ar gument ,  

Amer i can Fami l y c i t es Ever son v.  Lor enz,  2005 WI  51,  280 Wi s.  2d 

1,  695 N. W. 2d 298,  i n whi ch t hi s cour t  concl uded t hat  

mi sr epr esent at i ons ar e not  " acci dent s"  wi t hi n t he cont ext  of  a 

s i mi l ar  CGL pol i cy.   Amer i can Fami l y ur ges us t o f ol l ow Ever son 

and come t o t he same concl usi on i n t hi s case,  expl ai ni ng t hat  

" [ m] aki ng r epr esent at i ons wi t h an i nt ent  t o i nduce t he si gni ng 

of  a cont r act  i nvol ves a pur posef ul  i nt ent  whi ch i s i nher ent l y 

i nconsi st ent  wi t h t he concept  of  an [ acci dent al ]  ' occur r ence. ' "   

                                                 
13 A s i mi l ar  di ct i onar y def i ni t i on of  " acci dent "  was ci t ed 

i n Doyl e v.  Engel ke,  219 Wi s.  2d 277,  289,  580 N. W. 2d 245 
( 1998) ( " ' acci dent '  i s  def i ned as ' [ a] n unexpect ed,  undesi r abl e 
event '  or  ' an unf or eseen i nci dent '  whi ch i s char act er i zed by a 
' l ack of  i nt ent i on' " ) ( quot i ng The Amer i can Her i t age Di ct i onar y 
of  t he Engl i sh Language 11 ( 3d ed.  1992) ) .    
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¶27 We agr ee wi t h Amer i can Fami l y t hat  t he ATCP 

mi sr epr esent at i ons i n t hi s  case wer e not  acci dent al  occur r ences,  

and t hat  Ever son cont r ol s.    

¶28 The St uar t s do not  t ake i ssue wi t h t he j ur y ' s f i ndi ngs 

t hat  WSGI  made mi sr epr esent at i ons " i n or der  t o i nduce"  t he 

St uar t s t o ent er  i nt o t he ar chi t ect ur e or  r emodel i ng cont r act .   

Appl y i ng a common and or di nar y i nt er pr et at i on of  t he " i n or der  

t o"  l anguage of  t he code and speci al  ver di ct  i n t hi s case,  we 

concl ude t hat  t hi s l anguage evi nces a c l ear  el ement  of  vol i t i on.   

Wi t h t he j ur y havi ng f ound t he pr esence of  such vol i t i on and 

i nt ent ,  i n accor dance wi t h t he r equi r ement s of  t he code,  t he 

onl y r easonabl e concl usi on r egar di ng WSGI ' s conduct  " i n or der  t o 

i nduce"  i s t hat  such conduct  cannot  qual i f y as an acci dent al ,  

i . e. ,  uni nt ent i onal ,  occur r ence.  

¶29 I n suppor t  of  t hi s concl usi on,  we t ur n t o Ever son,  

whi ch i nvol ved a s i mi l ar  i nsur ance i nt er pr et at i on quest i on.   I n 

t hat  case,  Ever son,  t he pl ai nt i f f ,  br ought  negl i gent ,  st r i ct  

l i abi l i t y ,  and i nt ent i onal  mi sr epr esent at i on c l ai ms agai nst  

Lor enz af t er  Lor enz mi sr epr esent ed t hat  t he pr oper t y he sol d 

Ever son was not  wi t hi n a f l ood pl ai n.   Ever son,  280 Wi s.  2d 1,  

¶¶4- 5,  13.   As a r esul t  of  t he mi sr epr esent at i on,  Ever son 

pur chased l and whi ch was unsui t ed f or  t he const r uct i on of  t he 

home he had i nt ended t o bui l d on i t .   I d.   

¶30 Among t he quest i ons t he cour t  of  appeal s cer t i f i ed t o 

t hi s cour t  i n Ever son was t he i ssue of  " [ whet her ]  an al l eged 

st r i ct  r esponsi bi l i t y  mi sr epr esent at i on and/ or  negl i gent  

mi sr epr esent at i on i n a r eal  est at e t r ansact i on const i t ut e an 
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' occur r ence'  f or  t he pur pose of  a commer ci al  gener al  l i abi l i t y  

i nsur ance pol i cy such t hat  t he i nsur er ' s dut y t o def end t he 

i nsur ed i s t r i gger ed[ . ] "   I d. ,  ¶2.   I n Ever son,  we concl uded 

t hat  no cover age exi st ed under  t he CGL pol i cy ,  whi ch def i ned 

" occur r ence"  i n t he same manner  as t he CGL pol i cy i n t he pr esent  

case.   See i d. ,  ¶¶12,  41.   The basi s f or  our  deci s i on t hat  t he 

CGL pol i cy di d not  pr ovi de cover age was our  concl usi on t hat  a 

vol i t i onal  mi sr epr esent at i on coul d not  be consi der ed an acci dent  

f or  pur poses of  cover age.   I d. ,  ¶¶18- 20.   

¶31 Ever son i s di r ect l y appl i cabl e t o t hi s case,  

par t i cul ar l y i n l i ght  of  t he f act  t hat  bot h cases r equi r e us t o 

addr ess whet her  mi sr epr esent at i ons ar e cover ed under  a CGL 

pol i cy t hat  l i mi t s cover age t o acci dent al  occur r ences.   I n t he 

pr esent  case,  t he j ur y f ound t hat  WSGI  made mi sr epr esent at i ons 

i n or der  t o i nduce t he St uar t s i nt o t he r emodel i ng ar chi t ect ur al  

cont r act  and t he r emodel i ng cont r act .   I n addi t i on,  Ronal d 

Wei sf l og knew at  t he t i me of  t he mi sr epr esent at i ons t hat  he was 

not  f ami l i ar  wi t h an appl i cabl e bui l di ng code. 14  St uar t ,  296 

Wi s.  2d 249,  ¶3.    

¶32 Such evi dence i l l ust r at es t hat  WSGI ' s conduct  was a 

vol i t i onal  act ,  as opposed t o an acci dent al  occur r ence.   I n 

Ever son,  we concl uded t hat  a f al se asser t i on " r equi r es a degr ee 

of  vol i t i on i nconsi st ent  wi t h t he t er m acci dent , "  and we hel d 

t hat  " wher e t her e i s a vol i t i onal  act  i nvol ved i n such a 

mi sr epr esent at i on,  t hat  act  r emoves i t  f r om cover age as an 

                                                 
14 See supr a,  ¶9 n.  10.  
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' occur r ence'  under  t he l i abi l i t y  i nsur ance pol i cy. "   Ever son,  

280 Wi s.  2d 1,  ¶¶19- 20.   The same pr i nci pl e appl i es her e.   

WSGI ' s f al se asser t i ons t o t he St uar t s r ef l ect  a s i mi l ar  degr ee 

of  vol i t i on,  r ender i ng t he mi sr epr esent at i ons,  al ong wi t h t he 

damage t hey caused,  i nappl i cabl e f or  cover age as an acci dent al  

occur r ence.   

¶33 The St uar t s at t empt  t o di st i ngui sh t hi s cour t ' s  r ul i ng 

i n Ever son as l i mi t ed t o negl i gent  or  s t r i ct  l i abi l i t y  

mi sr epr esent at i on c l ai ms.   They ar gue t hat  t he r ul i ng does not  

pr ecl ude CGL pol i cy cover age f or  damages r esul t i ng f r om 

mi sr epr esent at i ons under  Wi s.  Admi n.  Code § ATCP 110,  whi ch t hey 

ar gue can st i l l  be consi der ed acci dent al  occur r ences.   The 

di f f er ence,  t he St uar t s cont end,  i s t hat  st at ut or y 

mi sr epr esent at i on c l ai ms under  § ATCP 110 do not  r equi r e t he 

same degr ee of  knowl edge or  i nt ent  as negl i gent  or  st r i ct  

l i abi l i t y  mi sr epr esent at i on c l ai ms.   

¶34 We r ej ect  t hi s ar gument .   I t  def i es l ogi c t o suggest  

t hat  an ATCP mi sr epr esent at i on c l ai m,  whi ch i ncl udes a 

vol i t i onal  " i n or der  t o i nduce"  el ement ,  does not  " r i se t o t he 

l evel  of  common l aw mi sr epr esent at i ons, "  as t he St uar t s ar gue.   

The St uar t s '  ar gument  i s t i ed t o t hei r  c l ai m t hat ,  unl i ke common 

l aw mi sr epr esent at i on c l ai ms,  a Wi s.  St at .  § 100. 18 

mi sr epr esent at i on c l ai m does not  i ncl ude an el ement  of  " i nt ent  
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t o decei ve or  knowl edge of  f al s i t y. " 15  However ,  pr oof  of  i nt ent  

or  knowl edge of  f al s i t y i s not  r equi r ed i n ei t her  st r i ct  

l i abi l i t y  or  negl i gent  mi sr epr esent at i on c l ai ms.   See Kai l i n v.  

Ar mst r ong,  2002 WI  App 70,  ¶40 n. 23,  252 Wi s.  2d 676,  643 N. W. 2d 

132.    

¶35 I ndeed,  Kai l i n,  upon whi ch t he St uar t s r el y,  pr ovi des 

a hel pf ul  gui de t o t he di f f er ent  t ypes of  mi sr epr esent at i on 

c l ai ms,  expl ai ni ng t hat  pr oof  of  i nt ent  t o def r aud i s r equi r ed 

f or  an i nt ent i onal  mi sr epr esent at i on c l ai m,  whi l e st r i ct  

l i abi l i t y  and negl i gent  mi sr epr esent at i on c l ai ms do not  i ncl ude 

act ual  i nt ent  el ement s at  al l .   See i d. ,  ¶37 & n. 22,  ¶40 & n. 23.   

I n cont r ast ,  § ATCP 110 and Wi s.  St at .  § 100. 18 

mi sr epr esent at i on c l ai ms do i ndeed r equi r e pr oof  of  i nt ent  t o 

sel l  or  i nduce.   As such,  not  onl y i s t he act  i n t hi s case 

cl ear l y vol i t i onal  i n nat ur e,  but  t he St uar t s '  at t empt  t o 

di st i ngui sh Ever son on t he basi s t hat  t hi s case i nvol ves a 

mi sr epr esent at i on c l ai m f ai l s.  

¶36 Not  onl y i s t he St uar t s '  pr oposed appr oach 

unr easonabl e,  but  i t  i s  al so i nappr opr i at e i n i t s f ai l ur e t o 

                                                 
15  The St uar t s appear  t o c i t e § ATCP 110 and Wi s.  St at .  

§ 100. 18 i nt er changeabl y i n t hei r  di scussi on about  t he 
di f f er ence bet ween st at ut or y and common l aw cl ai ms because,  as 
Wi sconsi n cour t s have r ecogni zed,  " publ i c pol i cy di ct at es t hat  
consumer  pr ot ect i on st at ut es and admi ni st r at i ve r ul es must  be 
r ead i n par i  mat er i a t o achi eve t he goal  of  pr ovi di ng pr ot ect i on 
and r emedi es t o consumer s. "   Rayner  v.  Reeves Cust om Bui l der s,  
I nc. ,  2004 WI  App 231,  277 Wi s.  2d 535,  691 N. W. 2d 705.   Those 
cases i nt er pr et i ng Wi s.  St at .  § 100. 18 ar e per t i nent  t o our  
§ ATCP 110 anal ysi s,  par t i cul ar l y i n l i ght  of  t he f act  t hat  
st at ut es cont ai n " i nt ent  t o i nduce"  l anguage t hat  i s t he f ocus 
of  our  vol i t i on di scussi on.  
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abi de by t he l ongst andi ng r ul e t hat  we " must  f ocus on t he 

i nci dent  or  i nj ur y t hat  gi ves r i se t o t he c l ai m,  not  t he 

pl ai nt i f f ' s  t heor y of  l i abi l i t y . "   Ber g v.  Schul t z,  190 Wi s.  2d 

170,  177,  526 N. W. 2d 781 ( Ct .  App.  1994) .   I n Ber g,  t he cour t  of  

appeal s expl ai ned t hat  t hi s r ul e appl i es speci f i cal l y t o 

i nsur ance cover age i ssues as wel l  as t o ot her  s i t uat i ons.   I d.  

( c i t i ng Banker t  v.  Thr esher men' s Mut .  I ns.  Co. ,  110 Wi s.  2d 469,  

480,  329 N. W. 2d 150 ( 1983) ) .   Most  per t i nent l y,  t hi s cour t  hel d 

i n Banker t  t hat :   

we need not  specul at e as t o what  was i nt ended by t he 
company when i t  i ssued t he pol i cy or  by t he i nsur ed 
when he acqui r ed i t .   As poi nt ed out  above,  t he 
company becomes l egal l y l i abl e t o pay onl y when t he 
i nsur ed i ncur s l i abi l i t y  f or  per sonal  i nj ur y or  
pr oper t y damage caused by an " occur r ence. "   An 
occur r ence i s def i ned as an acci dent .   Thi s i s what  i s 
i nsur ed agai nst ——not  t heor i es of  l i abi l i t y .  

Banker t ,  110 Wi s.  2d at  480 ( emphasi s added) .    

¶37 Appl y i ng t hese pr i nci pl es t o t he ar gument s made by t he 

St uar t s i n t hi s case,  we concl ude t hat  t he St uar t s pl ace undue 

and i nappr opr i at e emphasi s on t he r el at i ve mens r ea r equi r ement s 

of  var i ous mi sr epr esent at i on causes of  act i on.   To det er mi ne 

whet her  an act  i s  acci dent al  wi t hi n t he meani ng of  t he CGL 

pol i cy i n t hi s case,  we need onl y det er mi ne whet her  t he 

occur r ence gi v i ng r i se t o t he cl ai ms16 was an uni nt ent i onal  act  

i n t he sense t hat  i t  was not  vol i t i onal .    

                                                 
16 See Am.  Fami l y Mut .  I ns.  Co.  v.  Am.  Gi r l ,  2004 WI  2,  ¶37,  

268 Wi s.  2d 16,  673 N. W. 2d 65.    
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¶38 Even i f  i t  wer e appr opr i at e f or  us t o di st i ngui sh 

among var i ous t ypes of  mi sr epr esent at i on c l ai ms,  Kai l i n pr ovi des 

us t he gui dance we need t o det er mi ne t hat  ATCP mi sr epr esent at i on 

c l ai ms ar e at  l east  as i nt ent i onal  i n nat ur e as negl i gent  or  

st r i ct  l i abi l i t y  mi sr epr esent at i on c l ai ms.   See Kai l i n,  252 Wi s.  

2d 676,  ¶37 & n. 22,  ¶40 & n. 23.   Consequent l y,  t he Ever son 

hol di ng t hat  common l aw mi sr epr esent at i on c l ai ms ar e not  

" acci dent al "  i n nat ur e l ogi cal l y appl i es t o ATCP 

mi sr epr esent at i on cases as wel l .    

¶39 The St uar t s '  ot her  at t empt s t o di st i ngui sh Ever son as 

i nappl i cabl e t o Wi s.  Admi n.  Code § ATCP 110 cl ai ms ar e 

f undament al l y f al l aci ous as wel l .   The St uar t s f ur t her  ar gue,  

f or  i nst ance,  t hat ,  unl i ke t he mi sr epr esent at i on i n Ever son,  

WSGI ’ s r epr esent at i ons became f al se onl y af t er  t he desi gn and 

const r uct i on of  t he home addi t i on wer e compl et ed.   The St uar t s 

cont end t hat  an i nf r i nger ’ s knowl edge i s " absol ut el y i r r el evant "  

because,  under  § ATCP 110,  a r epr esent at i on may l at er  r i pen t o a 

f al sehood upon subsequent  non- per f or mance,  as i n t hi s case.    

¶40 The St uar t s have i t  backwar ds.   As we have expl ai ned,  

t he or di nar y meani ng of  t he wor d " acci dent , "  as used i n acci dent  

i nsur ance pol i c i es,  i s  " an event  whi ch t akes pl ace wi t hout  one' s 

f or esi ght  or  expect at i on.   A r esul t ,  t hough unexpect ed,  i s not  

an acci dent " ;  r at her ,  i t  i s  t he causal  event  t hat  must  be 

acci dent al  f or  t he event  t o be an acci dent al  occur r ence.   See 

Am.  Fami l y Mut .  I ns.  Co.  v.  Am.  Gi r l ,  I nc. ,  2004 WI  2,  ¶37,  268 

Wi s.  2d 16,  673 N. W. 2d 65 ( c i t at i on omi t t ed) .   See al so Doyl e,  

219 Wi s.  2d at  290 ( The def i ni t i ons of  bot h negl i gence and 
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acci dent  " cent er  on an uni nt ent i onal  occur r ence l eadi ng t o 

undesi r abl e r esul t s.  .  .  .   [ C] ompr ehensi ve gener al  l i abi l i t y  

pol i c i es ar e ' desi gned t o pr ot ect  an i nsur ed agai nst  l i abi l i t y  

f or  negl i gent  act s r esul t i ng i n damage t o t hi r d-

par t i es. ' " ) ( c i t at i ons omi t t ed) ;  Uni t ed Coop.  v.  Fr ont i er s FS 

Coop. ,  2007 WI  App 197,  ¶13,  304 Wi s.  2d 750,  738 N. W. 2d 578,  

( descr i bi ng t he det er mi nat e f act or  f or  cover age as t he event  

t hat  caused t he damage,  i . e. ,  t he " causal  ' occur r ence' " ) .   I n 

t hi s case,  t he j ur y f ound ( and ensui ng cour t  opi ni ons,  i ncl udi ng 

St uar t  I ,  c l ar i f i ed)  t hat  t he pr oper t y damage ar ose f r om t he 

mi sr epr esent at i ons made i n or der  t o i nduce t he St uar t s t o ent er  

i nt o t he cont r act s wi t h WSGI .   I t  does not  mat t er  whet her  WSGI  

i nt ended a speci f i c  r esul t ;  what  mat t er s i s whet her  t he cause of  

t he damage was acci dent al .   Consequent l y,  cont r ar y t o t he 

St uar t s '  ar gument s,  t he def endant s '  i nt ent  t o i nduce at  t he t i me 

t hey engaged i n mi sr epr esent at i ons,  not  t hei r  abi l i t y  t o pr edi c t  

t he exact  r esul t  of  t hei r  act i ons,  i s  t he key t o det er mi ni ng 

whet her  t hei r  conduct  was acci dent al .    

¶41 The St uar t s '  at t empt  t o di st i ngui sh Ever son by ar gui ng 

t hat  WSGI ' s r epr esent at i ons became f al se onl y af t er  t he j ob 

per f or mance had ended depends upon a condi t i on not  suppor t ed by 

t he r ecor d:   t hat  t he onl y mi sr epr esent at i ons by WSGI  wer e 

assur ances r egar di ng f ut ur e per f or mance,  as opposed t o 

mi sr epr esent at i ons about  exi st i ng condi t i ons.   I n f act ,  t he 

r ecor d shows t hat  t he St uar t s t hemsel ves al l eged,  ar gued t o t he 

j ur y,  and pr oduced suppor t i ng evi dence t hat  Wei sf l og made 

mi sr epr esent at i ons on behal f  of  WSGI  about  hi s  t hen exi st i ng 
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qual i f i cat i ons,  knowl edge,  and abi l i t i es,  not  j ust  about  f ut ur e 

per f or mance.   For  exampl e,  Rober t  St uar t ' s  t est i mony descr i bes 

Ronal d Wei sf l og' s st at ement s dur i ng t hei r  f i r st  meet i ng i n t he 

f ol l owi ng t er ms:    

[ H] e pr of essed a ver y hi gh st andar d of  qual i t y,  and he 
f el t  he coul d del i ver  exact l y what  we want ed.   And he 
t al ked about  hi s qual i t i es.   He under st ood Br ookf i el d 
codes and r egul at i ons ver y wel l  [ emphasi s added] .   
That  pr ocess woul d be easy.   He coul d pr ovi de 
ar chi t ect ur al  ser vi ce f or  us wher e he woul d do al l  t he 
ar chi t ect ur al  desi gn wor k f or  us.  .  .  .   

These st at ement s const i t ut e a r epr esent at i on of  Wei sf l og' s 

knowl edge and WSGI ' s abi l i t i es at  t he t i me t he st at ement s wer e 

made,  r at her  t han mer el y bei ng pr omi ses of  f ut ur e per f or mance.    

¶42 As such,  wi t h t he St uar t s basi ng t hei r  ATCP cl ai ms i n 

St uar t  I  l ar gel y on mi sr epr esent at i ons about  t he def endant s '  

al r eady exi st i ng abi l i t i es,  ski l l s ,  and past  wor k,  t he St uar t s  

have r ef ut ed t hei r  own ar gument  i n t hi s case t hat  t he onl y 

" mi sr epr esent at i ons"  made wer e pr omi ses of  f ut ur e act i ons,  whi ch 

Wei sf l og coul d not  have known wer e " f al se"  unt i l  af t er  WSGI ' s 

per f or mance.   

 ¶43 The f i nal  " occur r ence"  ar gument  by t he St uar t s we 

addr ess i s t hei r  cont ent i on t hat  t he CGL pol i cy ' s pr oper t y 

damage cover age cl ause must  i ncl ude cover age f or  

mi sr epr esent at i on c l ai ms because t he pol i cy ' s busi ness r i sk 

excl usi ons speci f i cal l y r ef er  t o " war r ant i es or  

r epr esent at i ons. "   The St uar t s  c i t e t hi s cour t ' s  deci s i on i n 

Amer i can Gi r l  i n suppor t  of  t hei r  ar gument  t hat  i f  a 

mi sr epr esent at i on wer e not  an occur r ence,  t her e woul d be no need 
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f or  t he pol i cy ' s excl usi ons t o expr essl y i ncl ude 

r epr esent at i ons.   However ,  t he Amer i can Gi r l  passage ci t ed by 

t he St uar t s di d not  addr ess mi sr epr esent at i ons.   Rat her ,  i n t hat  

passage,  we wer e r ej ect i ng Amer i can Fami l y ' s cont ent i on t hat  

l osses act i onabl e i n cont r act  coul d never  be CGL " occur r ences, "  

poi nt i ng t o busi ness r i sk excl usi ons appl i cabl e t o cont r act ual  

r el at i onshi ps as i ndi cat i ve t hat  i n some cases act i ons i n 

cont r act  coul d be occur r ences.    

¶44 The same l ogi c  does not  necessar i l y  ext end t o an 

anal ysi s of  whet her  a CGL pol i cy whi ch does not  i ncl ude 

mi sr epr esent at i ons among t hose " occur r ences"  gener al l y ent i t l ed 

t o cover age coul d st i l l  r ef er ence ot her  r epr esent at i ons i n a 

" your  wor k"  excl usi on.   I n ot her  wor ds,  t he r ef er ence t o cer t ai n 

t ypes of  r epr esent at i ons i n t he descr i pt i on of  a busi ness r i sk 

excl usi on does not  necessar i l y  i ncl ude r ef er ence t o 

mi sr epr esent at i ons speci f i cal l y.   " Mi sr epr esent at i ons"  ar e but  a 

subset  of  " r epr esent at i ons. "   Under  t he pl ai n t ext  of  t he 

" pr oduct s- compl et ed oper at i ons hazar d"  " your  wor k"  excl usi on i n 

t he CGL pol i cy,  so l ong as a per son made a r epr esent at i on t hat  

caused pr oper t y damage away f r om t he owned or  r ent ed pr emi ses of  

t he per son maki ng t he r epr esent at i on af t er  t he wor k was 

compl et ed,  t he excl usi on woul d appl y.   The r epr esent at i on i s not  

r equi r ed under  t hat  excl usi on t o be f al se,  l et  al one a 
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mi sr epr esent at i on accompani ed by t he t ype of  vol i t i on descr i bed 

i n Ever son. 17   

¶45 I n sum,  each of  t he St uar t s '  at t empt s t o pai nt  WSGI ' s 

mi sr epr esent at i ons as acci dent al  occur r ences f ai l .   Nei t her  case 

l aw nor  common sense suppor t s an i nt er pr et at i on of  " acci dent al  

occur r ence"  t hat  woul d i ncl ude mi sr epr esent at i ons vol i t i onal l y 

made wi t h t he par t i cul ar  i nt ent  t o i nduce.   The CGL pol i cy 

unambi guousl y l i mi t s cover age t o acci dent al  occur r ences.   

Ther ef or e,  we cannot  r easonabl y v i ew t he mi sr epr esent at i ons i n 

t hi s case as occur r ences wi t hi n t he meani ng of  t he CGL pol i cy.  

B 

¶46 Havi ng concl uded t hat  WSGI ' s mi sr epr esent at i ons ar e 

not  t he t ype of  occur r ence cover ed by t he CGL pol i cy,  we must  

never t hel ess addr ess t hr ee i ssues r ai sed by Amer i can Fami l y ' s 

r emai ni ng ar gument s:   ( 1)  whet her  t he pol i cy al so f ai l s  t o 

i ncl ude cover age because t he damages i n t hi s case wer e economi c,  

not  pr oper t y,  damages;  ( 2)  whet her ,  even i f  cover age gener al l y  

exi st ed,  t he " your  pr oduct "  busi ness r i sk exc l usi on i n t he 

pol i cy woul d appl y;  and ( 3)  i f  not ,  whet her  t he " your  wor k"  

busi ness r i sk excl usi on woul d appl y.    

¶47 The r eason we do so i s because t he St uar t s r ai se an 

ar gument  i n t hi s appeal  t hat  br oadens t he scope of  t he i ssues 

beyond j ust  t he mi sr epr esent at i on c l ai m.   The St uar t s ar gue t hat  

                                                 
17 Our  hol di ng t oday does not ,  however ,  r esol ve t he quest i on 

of  whet her  an " occur r ence"  i n a f ut ur e case coul d i nvol ve an 
acci dent al  mi sr epr esent at i on,  i n whi ch a per son may have 
mi sspoken.  
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even i f  Wi s.  Admi n.  Code § ATCP 110 vi ol at i ons do not  const i t ut e 

an " occur r ence, "  t he r ul e of  concur r ent  r i sks coul d st i l l  compel  

cover age due t o t he negl i gence cl ai ms i n t hi s case,  c i t i ng 

Lawver ,  71 Wi s.  2d 408,  and Var da v.  Acui t y,  2005 WI  App 167,  

284 Wi s.  2d 552,  702 N. W. 2d 65.   

¶48 I n Lawver ,  t hi s cour t  r ul ed t hat  an i nsur ance company 

" shoul d not  be excused f r om i t s obl i gat i on t o def end t he act i on 

or  pay benef i t s unt i l  i t  has been det er mi ned t hat  t he i nj ur i es 

di d not  r esul t ,  even i n par t ,  f r om a r i sk f or  whi ch i t  pr ovi ded 

cover age and col l ect ed a pr emi um. "   Lawver ,  71 Wi s.  2d at  422.   

I n Var da,  t he cour t  of  appeal s s i mi l ar l y descr i bed t he r ul e of  

concur r ent  r i sks i n t he f ol l owi ng manner :  

When an i nsur ance pol i cy expr essl y i nsur es agai nst  
l oss caused by one r i sk,  but  excl udes l oss caused by 
anot her  r i sk,  cover age i s ext ended t o a l oss caused by 
t he i nsur ed r i sk even t hough t he excl uded r i sk i s a 
cont r i but or y cause.   An i ndependent  concur r ent  cause 
must  pr ovi de t he basi s f or  a c l ai m i n and of  i t sel f ,  
and must  not  r equi r e t he occur r ence of  t he excl uded 
r i sk t o make i t  act i onabl e.  

Var da,  284 Wi s.  2d 552,  ¶24 ( c i t at i ons omi t t ed) .  

¶49 Appl y i ng t hese pr ecedent s,  t he St uar t s ar gue t hat  i n 

t he pr esent  case,  t he j ur y det er mi ned t hat  t he St uar t s '  l oss was 

caused by mul t i pl e concur r ent  r i sks i nvol v i ng not  j ust  

Wi s.  Admi n.  Code § ATCP 110 mi sr epr esent at i ons,  but  al so 
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negl i gence. 18  As a r esul t ,  t he St uar t s ar gue,  t he damages i n 

t hi s case ar e st i l l  cover ed,  despi t e t he l ack of  cover age f or  

mi sr epr esent at i ons,  because t he damages al so ar ose out  of  t he 

def endant s '  negl i gent  act i ons.    

¶50 We al so acknowl edge t hat  dur i ng or al  ar gument s,  WSGI ' s 

at t or ney asked us t o consi der  t wo di f f er ent  t hi ngs whi ch mi ght  

be consi der ed " occur r ences"  wi t hi n t he meani ng of  t he pol i cy:   

t he mi sr epr esent at i ons,  and t he physi cal  damage ( t he " r ot  and 

mol d" )  t o t he St uar t s '  house.   Amer i can Fami l y al so appear ed t o 

concede dur i ng or al  ar gument s t her e coul d be r esi dual  i nsur ance 

cover age i ssues ar i s i ng f r om t he negl i gence cl ai ms even i f  we 

r esol ved t hat  t her e was no cover age f or  mi sr epr esent at i ons.   

¶51 Ther ef or e,  al t hough we concl uded i n St uar t  I  t hat  

nei t her  t he evi dence i n t he r ecor d nor  l egal  aut hor i t y suppor t s 

separ at i ng t he s t at ut or y and negl i gence cl ai ms f or  pur poses of  

damage appor t i onment ,  see St uar t  I ,  ___ Wi s.  2d ___,  ¶¶25- 31,  

t her e may be j ust i f i cat i on f or  t r eat i ng t he t wo t ypes of  c l ai ms 

separ at el y i n t hi s appeal  f or  t he l i mi t ed pur pose of  addr essi ng 

                                                 
18 Onl y t he St uar t s,  not  Amer i can Fami l y,  ment i on negl i gence 

i n r ef er ence t o i nsur ance cover age.   I n cont r ast ,  Amer i can 
Fami l y ' s ar gument s ar e f ocused on t he damages f l owi ng f r om t he 
st at ut or y mi sr epr esent at i ons i n t hi s case,  and do not  addr ess 
separ at el y t he i ssue of  whet her  cover age woul d appl y t o 
negl i gence as wel l .   I t  appear s f r om t hei r  br i ef s t hat  Amer i can 
Fami l y decl i ned t o addr ess t he appl i cabi l i t y  of  t he pol i cy ' s 
mai n pr oper t y damage cover age cl ause t o damages ar i s i ng out  of  
negl i gent  act s because t hey assumed t hat  t he St uar t s '  negl i gence 
cl ai ms woul d ot her wi se be bar r ed under  t he st at ut e of  
l i mi t at i ons or  economi c l oss doct r i ne.   As we expl ai ned i n 
St uar t  I ,  however ,  t hat  assumpt i on i s not  t r ue.   St uar t  I ,  ___ 
Wi s.  2d ___,  ¶¶15- 19,  32- 37.  
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t he r emai ni ng i nsur ance cover age i ssues.   Because t he occur r ence 

i n t hi s case coul d be descr i bed ei t her  sol el y i n t er ms of  

mi sr epr esent at i ons,  or  mor e br oadl y,  t o i ncl ude WSGI ' s 

negl i gence i n t he r el evant  chai n of  event s,  we assume t hat  t he 

r ul e of  concur r ent  r i sks mi ght  enabl e cover age due t o t he 

exi st ence of  negl i gence,  not wi t hst andi ng t he f act  t hat  t he 

mi sr epr esent at i ons v i ewed i n i sol at i on wer e not  cover ed.   

Because t he r ul e of  concur r ent  r i sks and t he cont i nui ng pr esence 

of  negl i gence i n t hi s case may r e- open t he door  of  pot ent i al  

cover age,  we assume t hat  cover age coul d exi st ,  or  be excl uded,  

on ot her  gr ounds.    

1 

¶52 We f i r st  addr ess Amer i can Fami l y ' s ar gument  t hat  t he 

damages i n t hi s case ar e economi c damages,  not  pr oper t y damage,  

and t her ef or e do not  t r i gger  cover age under  t he CGL pol i cy.   We 

agr ee wi t h t he St uar t s t hat  t he damages i n t hi s case cl ear l y 

cor r espond wi t h t he appr oxi mat el y $95, 000 awar ded by t he j ur y,  

whi ch i n t ur n cor r esponded wi t h t he cost  t o r emedy t he pr oper t y 

damage t o t hei r  home.   

¶53 I n suppor t ,  Amer i can Fami l y c i t es sever al  cases,  

i ncl udi ng Smi t h v.  Kat z,  226 Wi s.  2d 798,  816- 17,  595 N. W. 2d 345 

( 1999) ;  Benj ami n v.  Dohm,  189 Wi s.  2d 352,  360- 61,  525 N. W. 2d 

371 ( Ct .  App.  1994) ;  and Qual man v.  Br uckmoser ,  163 Wi s.  2d 361,  

366,  471 N. W. 2d 282 ( Ct .  App.  1991) ,  but  Amer i can Fami l y f ai l s  

t o expl ai n t he appl i cabi l i t y  of  t hese cases,  whi ch i nvol ve 

" di f f er ence i n val ue"  damages as awar ded t o r emedy f ai l ur e t o 

di scl ose pr eexi st i ng def ect s i n pr oper t y sal es.   I d.   I n t hi s 
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case,  i n cont r ast ,  t he St uar t s wer e awar ded compensat i on f or  t he 

damage t o t hei r  pr oper t y t hat  came af t er ,  and was caused by,  t he 

def endant s '  st at ut or y mi sr epr esent at i on and common l aw 

negl i gence.   Unl i ke t hi s case,  t he pl ai nt i f f s i n t he cases ci t ed 

by Amer i can Fami l y di d not  al l ege any pr oper t y damage caused by 

t he def endant s.   See Kat z,  226 Wi s.  2d at  817;  Benj ami n,  189 

Wi s.  2d at  361- 62;  Qual man,  163 Wi s.  2d at  366.    

¶54 Fur t her mor e,  cont r ar y t o Amer i can Fami l y ' s appar ent  

i nt er pr et at i on of  Kat z as l abel i ng al l  mi sr epr esent at i on- r el at ed 

damages as economi c damages,  not  pr oper t y damages,  we expl i c i t l y  

st at ed i n Kat z t hat  we wer e not  maki ng such a sweepi ng 

concl usi on:    

We ar e not  sayi ng t hat  st r i ct  r esponsi bi l i t y  
mi sr epr esent at i ons or  negl i gent  mi sr epr esent at i ons can 
never  cause " pr oper t y damage"  as def i ned i n t he 
pol i c i es,  par t i cul ar l y when " pr oper t y damage"  can 
i ncl ude " l oss of  use of  t angi bl e pr oper t y t hat  i s  not  
physi cal l y i nj ur ed. "   But  we r ecogni ze t hat  t he 
maj or i t y v i ew i n t he cases i s t hat  mi sr epr esent at i ons 
and omi ssi ons do not  pr oduce " pr oper t y damage"  as 
def i ned i n i nsur ance pol i c i es.   They pr oduce economi c 
damage.  

Gi ven t hi s wel l  est abl i shed l aw,  a compl ai nt  
c l ai mi ng st r i ct  r esponsi bi l i t y  mi sr epr esent at i on or  
negl i gent  mi sr epr esent at i on must  cont ai n some 
st at ement  about  physi cal  i nj ur y t o t angi bl e pr oper t y,  
some r ef er ence t o l oss of  use,  or  some demand f or  
r el i ef  beyond money damages i f  t he compl ai nt  i s  t o 
sat i sf y t he r equi r ement  t hat  " pr oper t y damage"  be 
al l eged wi t hi n t he f our  cor ner s of  t he compl ai nt .  

Kat z,  226 Wi s.  2d 798,  816- 17 ( c i t at i ons omi t t ed) .   I n t hi s 

case,  t he St uar t s '  compl ai nt s c l ear l y al l eged pr oper t y damage 
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ar i s i ng out  of  WSGI ' s mi sr epr esent at i ons and negl i gence,  whi ch 

f al l s wi t hi n t he par amet er s of  Kat z.  

¶55 Because we r ej ect  Amer i can Fami l y ' s ar gument  t hat  t he 

damages i n t hi s case wer e economi c damages,  r at her  t han pr oper t y 

damages,  we wi l l  addr ess t he pot ent i al  appl i cat i on of  t he 

busi ness r i sk excl usi ons i nvoked by Amer i can Fami l y.   I f  ei t her  

appl i es,  Amer i can Fami l y woul d be exempt  f r om cover i ng t he 

damages ar i s i ng out  of  t he negl i gence cl ai ms of  t he St uar t s .   

For  t he bel ow r easons,  we concl ude t hat  t he " your  wor k"  

excl usi on,  but  not  t he " your  pr oduct "  excl usi on,  appl i es t o bar  

cover age.  

2 

¶56  We next  addr ess Amer i can Fami l y ' s ar gument  t hat  t he 

" your  pr oduct "  busi ness r i sk excl usi on i n WSGI ' s CGL pol i cy bar s 

cover age.   The " your  pr oduct "  except i on i n t he pol i cy pr ovi des 

t hat  t he pol i cy does not  appl y t o " ' pr oper t y damage'  t o ' your  

pr oduct  ar i s i ng out  of  i t  or  any par t  of  i t . ' "   The pol i cy 

def i nes " your  pr oduct "  as " [ a] ny goods or  pr oduct ,  ot her  t han 

r eal  pr oper t y,  manuf act ur ed,  sol d,  handl ed,  di st r i but ed,  or  

di sposed of  by:   ( 1)  You;  ( 2)  Ot her s t r adi ng under  your  name;  or  

( 3)  A per son or  or gani zat i on whose busi ness or  asset s you have 

acqui r ed .  .  . "  ( emphasi s added) .    

¶57 The St uar t s ar gue t hat  t he CGL pol i cy ' s " your  pr oduct "  

excl usi on does not  appl y her e.   Speci f i cal l y,  t hey ar gue t hat  

t he pl ai n t ext  of  t he pol i cy ' s " your  pr oduct "  def i ni t i on 

expl i c i t l y  omi t s ser vi ces and r eal  est at e,  t hus al l owi ng 

cover age i n t hi s  case.   The St uar t s expl ai n t hat  t he addi t i on t o 
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t hei r  house i s  r eal  pr oper t y,  r ender i ng t he " your  pr oduct "  

excl usi on i nappl i cabl e by i t s t er ms.   We agr ee.  

¶58 A pl ai n l anguage i nt er pr et at i on of  t he " r eal  pr oper t y"  

except i on t o t he " your  pr oduct "  excl usi on r esul t s i n no ot her  

r easonabl e concl usi on t han t hat  t he St uar t s '  home addi t i on i s 

" r eal  pr oper t y. "   Bl ack' s Law Di ct i onar y def i nes " r eal  pr oper t y"  

as " [ l ] and and anyt hi ng gr owi ng on,  at t ached t o,  or  er ect ed on 

i t ,  excl udi ng anyt hi ng t hat  may be sever ed wi t hout  i nj ur y t o t he 

l and. "   Bl ack' s Law Di ct i onar y 1254 ( 8t h ed.  2004) .   

Wi sconsi n St at .  § 990. 01 def i nes r eal  pr oper t y synonymousl y wi t h 

r eal  est at e,  pr ovi di ng:   " Real  est at e or  r eal  pr oper t y.   ' Real  

est at e'  or  ' r eal  pr oper t y '  i ncl udes l ands,  t enement s and 

her edi t ament s and al l  r i ght s t her et o and i nt er est s t her ei n. "   

Wi s.  St at .  § 990. 01( 35) . 19  The St uar t s '  home addi t i on c l ear l y 

f al l s  wi t hi n t hese def i ni t i ons,  and t her ef or e qual i f i es as " r eal  

pr oper t y, "  not  subj ect  t o t he " your  pr oduct "  excl usi on.   

¶59 Amer i can Fami l y  ar gues t hat  t he cour t  of  appeal s '  

r ej ect i on of  t he " your  pr oduct "  excl usi on i s cont r ar y t o ot her  

deci s i ons i n whi ch,  Amer i can Fami l y c l ai ms,  Wi sconsi n cour t s 

have hel d t hat  r emodel i ng or  home const r uct i on pr oj ect s f al l  

wi t hi n a CGL pol i cy ' s " your  pr oduct "  except i on.   However ,  t he 

cases Amer i can Fami l y c i t es ar e i napposi t e;  onl y one of  t hem 

                                                 
19 See al so Pul sf us Poul t r y Far ms,  I nc.  v.  Town of  Leeds,  

149 Wi s.  2d 797,  810,  440 N. W. 2d 329 ( 1989) ( I n t he cont ext  of  
t ax exempt i ons,  " [ t ] he st at ut es have def i ned r eal  pr oper t y as 
' t he l and i t sel f  and al l  bui l di ngs and i mpr ovement s t her eon 
t oget her  wi t h al l  f i x t ur es and r i ght s  and pr i v i l eges 
apper t ai ni ng t her et o. ' " ) ( c i t at i on omi t t ed) .    
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descr i bed a CGL pol i cy wi t h a " your  pr oduct "  except i on mat chi ng 

t he one i n t he pr esent  case,  i . e. ,  havi ng a " r eal  pr oper t y"  

except i on,  and i n t hat  case,  Nu- Pak,  I nc.  v.  Wi ne Speci al t i es 

I nt er nat i onal ,  Lt d. ,  2002 WI  App 92,  253 Wi s.  2d 825,  643 N. W. 2d 

848,  t he r eal  pr oper t y except i on was not  at  i ssue.   Amer i can 

Fami l y t her ef or e f ai l s  t o meet  i t s bur den of  est abl i shi ng t he 

appl i cabi l i t y  of  t he " your  pr oduct "  excl usi on i n t he f ace of  t he 

obvi ousl y appl i cabl e " r eal  pr oper t y"  except i on t o t hat  

excl usi on.  

3 

¶60 Fi nal l y,  we addr ess Amer i can Fami l y ' s ar gument  t hat  

t he damages i n t hi s case " ar e not  cover ed by a CGL pol i cy whi ch 

excl udes cover age f or  ' your  wor k '  and whi ch def i nes ' your  wor k '  

t o i ncl ude r epr esent at i ons about  t he qual i t y of  t he wor k. "   I n 

par t i cul ar ,  Amer i can Fami l y ar gues t hat  t he f ol l owi ng excl usi on 

appl i es,  denyi ng i nsur ance cover age f or   

l .   Damage t o Your  Wor k 

" Pr oper t y damage"  t o " your  wor k"  ar i s i ng out  of  i t  or  
any par t  of  i t  and i ncl uded i n t he " pr oduct s- compl et ed 
oper at i ons hazar d. "   

Thi s excl usi on does not  appl y i f  t he damaged wor k or  
t he wor k out  of  whi ch t he damage ar i ses was per f or med 
on your  behal f  by a subcont r act or .   

¶61 We agr ee t hat  t hi s excl usi on i s appl i cabl e,  but  

obser ve t hat  Amer i can Fami l y f ai l ed t o compl et e i t s ar gument  

expl ai ni ng why i t  i s  appl i cabl e.   I n or der  t o see how t he 

excl usi on Amer i can Fami l y c i t es appl i es t o damage ar i s i ng out  of  
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WSGI ' s negl i gence,  i t  i s  necessar y t o l ook at  t he pol i cy ' s 

def i ni t i on of  " pr oduct s- compl et ed oper at i ons hazar d" :  

" Pr oduct s- compl et ed oper at i ons hazar d"  i ncl udes al l  
" bodi l y i nj ur y"  and " pr oper t y damage"  occur r i ng away 
f r om pr emi ses you own or  r ent  and ar i s i ng out  of  " your  
pr oduct "  or  " your  wor k"  except :  

( 1)  Pr oduct s t hat  ar e st i l l  i n your  physi cal  
possessi on;  or  

( 2)  Wor k t hat  has not  yet  been compl et ed or  
abandoned.    

 ¶62 I t  i s  c l ear  f r om t he t er ms of  t he mai n excl usi on ( l )  

c l ause,  r ead t oget her  wi t h t hi s def i ni t i on,  t hat  t hi s " your  

wor k"  excl usi on appl i es t o t hi s case,  i n whi ch pr oper t y damage 

ar ose out  of  WSGI ' s negl i gence and mi sr epr esent at i ons,  t he 

damage di d not  occur  on WSGI ' s own pr oper t y,  and t he wor k was 

compl et ed at  t he t i me t he damages ar ose.    

¶63 The wor ds of  t he pol i cy ar e not  ambi guous:   t he CGL' s 

" pr oduct s- compl et ed oper at i ons hazar d"  " your  wor k"  excl usi on 

appl i es t o pr oper t y damage ar i s i ng out  of  " your  wor k, "  wher e 

t hat  wor k occur s away f r om t he pr emi ses owned or  r ent ed by t he 

per son doi ng t he wor k,  and wher e t he wor k was compl et ed at  t he 

t i me of  t he damage.   " Your  wor k"  i s def i ned as i ncl udi ng " wor k 

or  oper at i ons per f or med by you or  on your  behal f . "   Such a 

descr i pt i on i s c l ear l y appl i cabl e t o WSGI ' s negl i gent  desi gn and 

const r uct i on of  t he home r emodel i ng pr oj ect ,  whi ch caused 

pr oper t y damage,  di d not  occur  on WSGI ' s own pr oper t y,  and was 

compl et ed at  t he t i me t he damages ar ose.   
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¶64 As t o t he subcont r act or  except i on,  t he St uar t s do not  

cont end t hat  t he subcont r act or s commi t t ed t he 

" mi sr epr esent at i ons"  at  al l ,  whi ch ar e t he f ocus of  Amer i can 

Fami l y ' s " your  wor k"  excl usi on ar gument ,  and f r om whi ch,  as we 

expl ai ned i n St uar t  I ,  t he negl i gent  wor k f l owed i n t hi s case.   

We agr ee wi t h t he cour t  of  appeal s t hat  t hi s i ssue i s 

nonger mane,  as no subcont r act or s wer e i nvol ved wi t h t he i ni t i al  

desi gn ot her  t han t o i mpl ement  t he desi gn by doi ng t he 

const r uct i on.   See St uar t ,  296 Wi s.  2d 249,  ¶21 n.  5.    

¶65 Fur t her mor e,  as t hi s cour t  pr evi ousl y not ed i n 

Amer i can Gi r l ,  cases i n Wi sconsi n and ot her  j ur i sdi ct i ons have 

consi st ent l y r ecogni zed t hat  under  t hi s pr ovi s i on of  t he pol i cy,  

t he " your  wor k"  excl usi on does not  appl y t o " damage caused t o 

const r uct i on pr oj ect s by subcont r act or  negl i gence. "   I d. ,  268 

Wi s.  2d 16,  ¶69 ( emphasi s added) .   See al so Kal cht hal er  v.  

Kel l er  Const .  Co. ,  224 Wi s.  2d 387,  391,  591 N. W. 2d 169 ( Ct .  

App.  1999) ( " The onl y r easonabl e r eadi ng of  t hi s except i on i s 

t hat  i t  r est or es cover age t o compl et ed wor k caused by t he wor k 

of  a subcont r act or . " ) .   I n t hi s act i on,  t he subcont r act or s 

per f or med at  t he di r ect i on and under  t he super vi s i on of  WSGI .   

Absent  a showi ng of  i ndependent  subcont r act or  negl i gence,  t he 

subcont r act or  except i on t o t he " your  wor k"  excl usi on i s s i mpl y  

not  appl i cabl e her e.    

¶66 For  t he above r easons,  we concl ude t hat  even i f  

cover age mi ght  ot her wi se appl y t o t he negl i gence cl ai ms i n t hi s 

case,  t he " your  wor k"  busi ness r i sk excl usi on ci t ed by Amer i can 
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Fami l y woul d pr ecl ude cover age,  and t he subcont r act or  except i on 

t o t hat  excl usi on woul d not  r ei nst at e cover age.  

I V 

¶67 Because t he pr oper t y damage suf f er ed by t he St uar t s 

ar ose out  of  t he vol i t i onal  mi sr epr esent at i ons of  WSGI ,  and 

because t he CGL pol i cy i ssued by Amer i can Fami l y cont ai ns a 

busi ness r i sk excl usi on appl i cabl e t o t hi s case,  we concl ude 

t hat  t he pol i cy does not  cover  t he damages awar d t o t he St uar t s 

i n t hi s act i on.   Consequent l y,  we r ever se t he cour t  of  appeal s '  

r ul i ng t hat  cover age appl i es under  t he pol i cy,  and r emand t hi s 

mat t er  f or  f ur t her  pr oceedi ngs consi st ent  wi t h t hi s opi ni on and 

wi t h St uar t  I .  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

r ever sed,  and t he cause i s r emanded t o t he c i r cui t  cour t  f or  

f ur t her  pr oceedi ngs consi st ent  wi t h t hi s opi ni on and wi t h St uar t  

I .  
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¶68 ANN WALSH BRADLEY,  J.    (concurring).  I  agr ee wi t h 

t he maj or i t y t hat  t he mi sr epr esent at i ons i n t hi s case wer e not  

occur r ences wi t hi n t he meani ng of  t he Amer i can Fami l y CGL 

pol i cy.  Maj or i t y op. ,  ¶4.  Accor di ngl y,  I  agr ee t hat  t he pol i cy 

her e does not  pr ovi de cover age.  I d.   Li kewi se,  I   agr ee t hat  t he 

pr oper t y damage f al l s under  t he " your  wor k"  excl usi on of  t he 

pol i cy.  I d. ,  ¶64.  I  al so agr ee wi t h t he maj or i t y t hat  t he 

hol di ng t oday does not  addr ess t he quest i on of  whet her  an 

" occur r ence"  coul d i nvol ve an acci dent al  mi sr epr esent at i on i n a 

f ut ur e case.  I d. ,  ¶46 n.  17.  I  t her ef or e j oi n t he maj or i t y 

opi ni on.  

¶69 I  wr i t e separ at el y,  however ,  t o addr ess t he di scussi on 

i n sect i on I I I  A of  t he maj or i t y opi ni on and t o r espond t o t he 

concur r ence of  Just i ce Roggensack.   

¶70 The maj or i t y concl udes i n i t s di scussi on i n sect i on 

I I I  A t hat  " mi sr epr esent at i ons vol i t i onal l y made"  cannot  

const i t ut e an occur r ence wi t hi n t he meani ng of  a CGL pol i cy.  

I d. ,  ¶45.  To t he ext ent  t hat  t he di scussi on i n I I I  A st ands f or  

t he pr oposi t i on t hat  a vol i t i onal  mi sr epr esent at i on i s 

synonymous wi t h an i nt ent i onal  mi sr epr esent at i on,  and t hat  

damages r esul t i ng f r om vol i t i onal  ( i . e. ,  i nt ent i onal )  

mi sr epr esent at i ons ar e not  cover ed by t he CGL pol i cy her e,  I  am 

i n compl et e accor d.   

¶71 To t he ext ent  t hat  t he di scussi on set  f or t h i n ¶¶39- 44 

of  sect i on I I I  A suggest s ot her wi se,  I  woul d not  j oi n t hat  par t  

of  t he di scussi on.   I  bel i eve t hat  " acci dent "  shoul d be 

const r ued as under st ood by t he r easonabl e i nsur ed and,  f ol l owi ng 
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t he maj or i t y of  j ur i sdi ct i ons,  t he det er mi nat i on shoul d be based 

on whet her  t he i nj ur y or  damages ar e unexpect ed and 

uni nt ent i onal . 1 

¶72 I  t ur n next  t o addr ess t he i nt er pr et at i on of  acci dent  

i n Just i ce Roggensack' s concur r ence.  The concur r ence ar gues t hat  

t he maj or i t y mi sr eads Ever son v.  Lor enz,  2005 WI  51,  280 

Wi s.  2d 1,  695 N. W. 2d 298.  I t  at t acks t he maj or i t y ' s 

i nt er pr et at i on of  t he concl usi on i n Ever son:  " [ I ] n i nt er pr et i ng 

Ever son,  t he maj or i t y asser t s t hat  we concl uded t hat  a f al se 

asser t i on r equi r es a degr ee of  vol i t i on i nconsi st ent  wi t h t he 

t er m acci dent . "  Just i ce Roggensack' s concur r ence,  ¶99 ( i nt er nal  

quot es and ci t es omi t t ed) .   

¶73 The concur r ence advances t hat  t he maj or i t y 

mi sappr ehends what  was i nt ended by Ever son.   I d.   I t  t akes t he 

maj or i t y t o t ask f or  concl udi ng t hat  " under  Ever son i t  i s  onl y 

t he f al se asser t i on t hat  must  be vol i t i onal . "  I d.   

                                                 
1 Thi s cour t ' s  l ongst andi ng doct r i ne i n i nt er pr et i ng 

i nsur ance pol i c i es i s t hat  l anguage i n an i nsur ance pol i cy 
shoul d be const r ued as under st ood by a r easonabl e per son i n t he 
posi t i on of  t he i nsur ed.  Fr ost  v.  Whi t beck,  2002 WI  129,  ¶20,  
257 Wi s.  2d 80,  654 N. W. 2d 225.  A r easonabl e i nsur ed woul d 
under st and " acci dent "  t o i ncl ude i nj ur y or  damages caused by 
negl i gent  act i ons,  even wher e some act i on down t he l i ne was 
i nt ended.   

The r el evant  event  or  i nci dent  shoul d be t he i nj ur y or  
damages.  The appr oach f ocusi ng on i nj ur y or  damages r at her  t han 
whet her  t her e i s some i nt ent i onal  act  i nvol ved somewher e down 
t he l i ne i s t he appr oach i n t he maj or i t y of  j ur i sdi ct i ons.  See 
J. P.  Luddi ngt on,  Li abi l i t y  I nsur ance:  " Acci dent "  or  " Acci dent al "  
as I ncl udi ng Loss Resul t i ng Fr om Or di nar y Negl i gence of  I nsur ed 
or  Hi s Agent ,  7 A. L. R. 3d 1262 ( 1966) ( updat ed 2008) ;   2 Al l an D.  
Wi ndt ,  I nsur ance Cl ai ms and Di sput es,  § 11. 3 ( 5t h ed.  2007) .  I t  
has al so been t hi s cour t ' s  l ongst andi ng appr oach.   
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¶74 I  submi t  t hat  i t  i s  t he maj or i t y t hat  cor r ect l y 

i nt er pr et s Ever son and t hat  i t  i s  t he concur r ence t hat  

mi sappr ehends Ever son' s i nt ent .  The concur r ence appear s t o 

i nt er pr et  Ever son as det er mi ni ng t hat  any t i me t her e i s a 

vol i t i onal  act  i nvol ved i n causi ng damages——i ncl udi ng t he mer e 

act  of  speaki ng——no acci dent  has occur r ed. 2 I d.  

¶75 By i mpl yi ng t hat  acci dent s i nvol ve onl y c i r cumst ances 

i n whi ch t her e ar e no vol i t i onal  act s of  any sor t ,   t he 

concur r ence appear s t o not  onl y  mi si nt er pr et  Ever son,  but  al so 

cont r adi ct s our  pr i or  cases.  I n Doyl e v.  Engel ke,  219 

Wi s.  2d 277,  580 N. W. 2d 245 ( 1998) ,  t he pl ai nt i f f  al l eged t hat  

t he i nsur ed had negl i gent l y super vi sed t wo of  i t s  empl oyees.  She 

ar gued t hat  t he empl oyees had i nt ent i onal l y f i l ed a f al se 

secur i t y agr eement  t hat  encumber ed Doyl e' s asset s and ser ved a 

f al se subpoena at  her  r esi dence,  causi ng emot i onal  i nj ur y t o 

Doyl e.  I d.  at  282.   

¶76 The empl oyer  car r i ed an i nsur ance pol i cy t hat  cover ed 

an " event , "  and whi ch def i ned " event "  as t he CGL pol i cy i n t hi s 

                                                 
2 I n t he cont ext  of  negl i gent  mi sr epr esent at i on,  t he 

pr esence of  a vol i t i onal  act  by i t sel f  does not  pr ecl ude an 
act i on f r om bei ng an acci dent .  See H.  Br ent  Br ennenst uhl ,  
Negl i gent  Mi sr epr esent at i on as " Acci dent "  or  " Occur r ence"  
War r ant i ng I nsur ance Cover age,  58 A. L. R. 5t h 483 ( 1998) .  Cour t s 
have gener al l y det er mi ned whet her  negl i gent  mi sr epr esent at i on 
may be an acci dent  f or  t he pur poses of  i nsur ance cover age based 
upon whet her  t he i nsur ed i nt ended t o make a mi sr epr esent at i on,  
I d. ,  § 3[ a] ,  whet her  t he i nsur ed i nt ended t o cause i nj ur y,  I d. ,  
§ 3[ b] ,  or  whet her  t he i nj ur y was f or eseeabl e,  I d. ,  §§ 3[ c]  and 
4[ c] .  Those j ur i sdi ct i ons consi der i ng i nt ent  t o i nduce r el i ance 
as pr ecl udi ng negl i gent  mi sr epr esent at i on f r om bei ng an acci dent  
have gener al l y done so on t he basi s t hat  mi sr epr esent at i on 
c l ai ms ar e aki n t o f r aud.  I d. ,  §§ 4[ a]  and 4[ b] .  
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case def i nes " occur r ence, "  t hat  i s ,  as an acci dent .  I d.  at  289.  

We det er mi ned t hat  t her e was cover age because a r easonabl e 

i nsur ed woul d expect  negl i gent  act s,  i ncl udi ng t he negl i gent  

super vi s i on of  empl oyees'  i nt ent i onal  act s,  t o const i t ut e 

acci dent s.  Accor di ngl y,  we concl uded t he pol i cy cover ed t he 

al l egat i ons i n t he case as an acci dent ,  and t her ef or e as an 

event .  I d.  at  290.   

¶77 The concur r ence' s anal ysi s woul d appear  t o pr ecl ude 

cover age i n Doyl e.  We wer e expl i c i t  t hat  t he empl oyees'  act s 

wer e i nt ent i onal .  Nonet hel ess,  i t  was an acci dent  cover ed under  

t he pol i cy because t he har m t o Doyl e was " an unexpect ed,  

undesi r abl e event  or  an unf or eseen i nci dent  .  .  .  char act er i zed 

by a l ack of  i nt ent i on. "  I d.  at  289 ( i nt er nal  quot at i ons and 

ci t at i ons omi t t ed) .  

¶78 The concur r ence' s v i ew woul d al so appear  t o conf l i c t  

wi t h West f i el d I ns.  Co.  v.  J. C.  Penney Cor p. ,  I nc. ,  i n whi ch a 

f eder al  cour t  i nt er pr et ed Wi sconsi n l aw i n addr essi ng whet her  

t her e was an acci dent  f or  t he pur pose of  i nsur ance cover age.  458 

F.  Supp.  2d 953 ( W. D.  Wi s. ,  2006) .  West f i el d i nvol ved 

al l egat i ons t hat  t he negl i gent  desi gn and manuf act ur e of  a l amp 

and l amp cor d wer e subst ant i al  f act or s i n causi ng a f i r e.  I d.  at  

956- 57.  Al t hough t he West er n Di st r i ct  of  Wi sconsi n det er mi ned 

t hat  t her e was an acci dent  f or  t he pur poses of  i nsur ance 

cover age,  i t  woul d seem t hat  desi gni ng and manuf act ur i ng 

pr oduct s ar e vol i t i onal  act s,  and wer e a cause of  t he damage.  

Woul d t he concur r ence' s v i ew pr ecl ude cover age i n t hat  case?  
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¶79 Si mi l ar l y,  t he t est  set  f or t h f or  det er mi ni ng whet her  

t her e i s an acc i dent  may conf l i c t  wi t h Kal cht hal er  v.  Kel l er  

Const .  Co. ,  224 Wi s.  2d 387,  591 N. W. 2d 169 ( Ct .  App.  1999) .  

That  case i nvol ved damage t o a bui l di ng caused by negl i gent  

const r uct i on.  I d.  at  392 n. 2.  The cour t  of  appeal s det er mi ned 

t hat  t he damage was an acci dent  f or  t he pur poses of  i nsur ance 

cover age.  I d.  at  397.  Was t he cause of  t he damage i nt ent i onal  

i nsof ar  as t he const r uct i on was i nt ended? Does t he 

i nt er pr et at i on of  acci dent  i n t he concur r ence suggest  t hat  t he 

Kal cht hal er  cour t  er r ed? 

¶80 I  agr ee wi t h t he maj or i t y ' s concl usi on t hat  t her e i s 

no acci dent  her e.  As I  see i t ,  t hi s i s not  a case of  negl i gence.  

Rat her ,  i t  i s a case i n whi ch t he mi sr epr esent at i on was 

i nt ended.   

¶81 Accor di ngl y,  I  r espect f ul l y concur .   

¶82 I  am aut hor i zed t o st at e t hat  Chi ef  Just i ce SHI RLEY S.  

ABRAHAMSON j oi ns t hi s concur r ence.   
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¶83 PATI ENCE DRAKE ROGGENSACK,  J.  (concurring).   I  j oi n 

onl y t he maj or i t y opi ni on' s concl usi on t hat  Amer i can Fami l y 

Mut ual  I nsur ance Company' s ( Amer i can Fami l y)  pol i cy does not  

pr ovi de cover age f or  t he mi sr epr esent at i ons1 and t he negl i gent  

                                                 
1 As I  expl ai ned i n my concur r ence/ di ssent  i n St uar t  v.  

Wei sf l og' s Showr oom Gal l er y,  I nc. ,  2008 WI  22,  ___ Wi s.  2d ___,  
746 N. W. 2d 762 ( St uar t  I ) ,  t he f i ndi ngs of  t he j ur y ar e not  
suf f i c i ent  t o sust ai n an act i onabl e c l ai m f or  mi sr epr esent at i on 
because t he j ur y  f ound onl y pr omi ses of  f ut ur e per f or mance,  not  
r epr esent at i ons of  f act s t hen i n exi st ence.   I d. ,  ¶¶69- 73 
( Roggensack,  J. ,  concur r i ng i n par t  and di ssent i ng i n par t ) ;  see 
al so Consol .  Paper s,  I nc.  v.  Dor r - Ol i ver ,  I nc. ,  153 Wi s.  2d 589,  
594,  451 N. W. 2d 456 ( Ct .  App.  1989)  ( concl udi ng t hat  Dor r -
Ol i ver ' s r epr esent at i on t hat  t he c l ar i f i er  i t  pr omi sed t o 
const r uct  woul d meet  t he speci f i c  oper at i ng r equi r ement s of  
Consol i dat ed Paper s was not  act i onabl e as a mi sr epr esent at i on,  
even t hough t he cl ar i f i er  t hat  was bui l t  di d not  compl y wi t h 
Consol i dat ed Paper s '  speci f i c  oper at i ng r equi r ement s) .   
Repr esent at i ons t hat  ar e pr omi ses of  f ut ur e per f or mance ar e not  
act i onabl e as mi sr epr esent at i ons,  unl ess t he per son pr omi si ng 
f ut ur e per f or mance had no i nt ent i on of  car r y i ng out  t hat  pr omi se 
at  t he t i me he made t he pr omi se.   Consol .  Paper s,  153 Wi s.  2d at  
594.    

Because t he maj or i t y opi ni on i n St uar t  I  chose not  t o 
addr ess t he i ssue of  whet her  a pr omi se of  f ut ur e per f or mance i s 
act i onabl e as a mi sr epr esent at i on and si mpl y assumed t hat  i t  was 
act i onabl e,  t hat  i ssue i s not  bef or e t he cour t  i n r egar d t o t he 
cover age quest i ons r el at i ng t o t he Amer i can Fami l y CGL pol i cy 
f or  t he same conduct  as St uar t  I  addr essed.   Ther ef or e,  I  do not  
addr ess i t  f ur t her  i n t hi s opi ni on,  except  t o not e t hat  t he 
St uar t s '  own ar gument  i n r egar d t o cover age at  once r ef ut es 
t hei r  c l ai m f or  mi sr epr esent at i on and suppor t s my vi ew of  t he 
l aw.    

Thi s i s so because t he St uar t s ar gue i n t hi s r evi ew t hat  
" Wei sf l og' s Showr oom' s r epr esent at i ons became f al se af t er  poor  
desi gn and const r uct i on. "   The maj or i t y opi ni on r ecogni zes t hat  
t he St uar t s have changed t hei r  t une i n t hi s r evi ew,  and i t  
r ef uses t o per mi t  t hem t o do so by st at i ng t he maj or i t y 
opi ni on' s v i ew of  what  " t he r ecor d shows. "   Maj or i t y op. ,  ¶42.   
A r epr esent at i on,  of  cour se,  cannot  r i pen i nt o an act i onabl e 
mi sr epr esent at i on at  a l at er  dat e,  i f  pr omi ses ar e not  kept .   
See Consol .  Paper s,  153 Wi s.  2d at  594.  
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const r uct i on t hat  t he j ur y f ound.   I  wr i t e separ at el y because:   

( 1)  t he maj or i t y opi ni on appear s t o mi sr ead Ever son v.  Lor enz,  

2005 WI  51,  280 Wi s.  2d 1,  695 N. W. 2d 298;  ( 2)  t he maj or i t y 

opi ni on empl oys di sput ed f act s t hat  t he j ur y di d not  f i nd i n 

or der  t o suppor t  i t s  r easoni ng;  and ( 3)  t he c l ai m f or  cover age 

due t o Wei sf l og' s Showr oom Gal l er y,  I nc. ' s ( Wei s f l og' s Showr oom)  

negl i gent  const r uct i on of  t he addi t i on t o Rober t  St uar t  and Lynn 

Far quhar - St uar t ' s  ( t he St uar t s)  r esi dence i s bar r ed by t he 

economi c l oss doct r i ne.   Accor di ngl y,  al t hough I  r espect f ul l y 

concur ,  I  j oi n none of  t he maj or i t y opi ni on except  i t s ul t i mat e 

concl usi on t hat  t he Amer i can Fami l y pol i cy pr ovi des no cover age 

f or  t he c l ai ms on whi ch t he St uar t s pr evai l ed bef or e t he j ur y.  

I .   BACKGROUND 

¶84 Thi s l awsui t  ar i ses f r om t he desi gn and const r uct i on 

of  an addi t i on t o t he home of  t he St uar t s.   I t  i s  t he second 

deci s i on of  t hi s cour t  r el at i ve t o t he const r uct i on of  t he 

St uar t s '  addi t i on,  t he f i r st  bei ng St uar t  v.  Wei sf l og' s Showr oom 

Gal l er y,  I nc. ,  2008 WI  22,  ___ Wi s.  2d ___,  746 N. W. 2d 762 

( St uar t  I ) ,  t o whi ch I  f i l ed a separ at e opi ni on,  concur r i ng i n 

par t  and di ssent i ng i n par t .    

¶85 The St uar t s want ed t o enl ar ge t hei r  home.   To t hi s 

end,  t hey ent er ed i nt o a wr i t t en cont r act  ent i t l ed,  " Remodel i ng 

Ar chi t ect ur al  Cont r act "  wher ei n pl ans wer e dr awn by Wei sf l og' s 

                                                                                                                                                             
Fai l ur e t o keep a pr omi se of  f ut ur e per f or mance i s 

act i onabl e as a br each of  cont r act .   El i  Envt l .  Cont r act or s,  
I nc.  v.  435 Par t ner s,  LLC,  2007 WI  App 119,  ¶6,  300 Wi s.  2d 712,  
731 N. W. 2d 354.   Accor di ngl y,  I  cont i nue t o st and by my separ at e 
opi ni on i n St uar t  I  as a cor r ect  st at ement  of  t he l aw of  
act i onabl e mi sr epr esent at i on.     
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Showr oom f or  an addi t i on t hat  woul d doubl e t he s i ze of  t hei r  

home and pr ovi de an i n- gr ound swi mmi ng pool  wi t h sur r oundi ng 

deck.   The t ot al  cost  of  t he pl ans pr oduced f or  t he St uar t s 

under  t he Remodel i ng Ar chi t ect ur al  Cont r act  was $1, 500.  

¶86 Fi ve mont hs af t er  ent er i ng i nt o t he Remodel i ng 

Ar chi t ect ur al  Cont r act ,  t he St uar t s ent er ed i nt o a second 

cont r act  wi t h Wei sf l og' s Showr oom2 ent i t l ed,  " Remodel i ng 

Cont r act , "  i n t he amount  of  $278, 076. 96,  t o const r uct  t hei r  home 

i mpr ovement s.    

¶87 Appr oxi mat el y f our  year s af t er  t he const r uct i on was 

compl et ed,  t he St uar t s commenced t hi s act i on al l egi ng negl i gence 

i n t he desi gn and const r uct i on of  t hei r  home addi t i on and br each 

of  cont r act .   They l at er  amended t he compl ai nt  t o al l ege t hat  

t hey wer e damaged because of  Home I mpr ovement  Pr ot ect i on Act  

( HI PA)  v i ol at i ons under  Wi s.  St at .  § 100. 20( 5)  and Wi s.  Admi n.  

Code § ATCP 110. 02( 11) ,  based on al l eged mi sr epr esent at i ons t hat  

i nduced t hem t o ent er  i nt o t he t wo cont r act s.   However ,  bef or e 

t r i al ,  t he St uar t s di smi ssed t hei r  br each of  cont r act  c l ai ms and 

pr oceeded on cl ai med HI PA vi ol at i ons,  based on al l eged 

                                                 
2 I n answer i ng Speci al  Ver di ct  Quest i on No.  9,  t he j ur y 

f ound t hat  t he Remodel i ng Cont r act  was a cont r act  bet ween t he 
St uar t s and Wei sf l og' s Showr oom.  
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mi sr epr esent at i ons wi t h r egar d t o bot h cont r act s, 3 and on cl ai ms 

of  common l aw negl i gence i n t he desi gn and const r uct i on of  t he 

addi t i on.  

¶88 The j ur y was t he f act  f i nder  f or  t he St uar t s '  c l ai ms.   

I t  f ound f al se,  decept i ve or  mi sl eadi ng r epr esent at i ons4 wer e 
                                                 

3 Al t hough i t  has no ef f ect  on t he cover age quest i on 
pr esent ed by t he case at  hand,  I  not e t hat  t he Remodel i ng 
Ar chi t ect ur al  Cont r act ,  under  whi ch t he pl ans f or  t he addi t i on 
wer e dr awn,  may not  be a " home i mpr ovement  cont r act "  as t hat  
t er m i s def i ned i n HI PA.   Wi s.  Admi n.  Code § ATCP 110. 01( 4)  
( Oct .  2004)  def i nes a " home i mpr ovement  cont r act "  as an 
agr eement  " t o per f or m l abor  or  r ender  ser vi ces f or  home 
i mpr ovement s,  or  f ur ni sh mat er i al s i n connect i on t her ewi t h. "   
Sect i on ATCP 110. 01( 2)  def i nes " home i mpr ovement "  as " t he 
r emodel i ng,  al t er i ng,  r epai r i ng,  pai nt i ng,  or  moder ni z i ng of  
r esi dent i al  or  non- commer ci al  pr oper t y,  or  t he maki ng of  
addi t i ons t her et o .  .  . "   Not hi ng i n t he Ar chi t ect ur al  
Remodel i ng Cont r act  pr ovi des t hat  Wei sf l og' s Showr oom wi l l  
const r uct  t he addi t i on t o t he St uar t s '  home.   Rober t  St uar t  
t est i f i ed t hat  he bel i eved he owned t he pl ans pr oduced under  
t hat  cont r act  and coul d t ake t hem t o any bui l der  he chose.   The 
cont r act  wher ei n Wei sf l og' s Showr oom agr eed t o per f or m " home 
i mpr ovement s"  i s t he Remodel i ng Cont r act .    

4 Speci al  Ver di ct  Quest i ons 1 and 13 addr essed t he St uar t s '  
mi sr epr esent at i on c l ai ms.   They pr ovi ded:  

1.  Di d Wei sf l og' s Showr oom Gal l er y,  I nc. ,  make any 
f al se,  decept i ve,  or  mi sl eadi ng r epr esent at i ons 
i n or der  t o i nduce t he Pl ai nt i f f s,  Rober t  & Li n 
St uar t  t o ent er  i nt o a r emodel i ng ar chi t ect ur e 
cont r act ,  or  t o obt ai n or  keep any payment  under  
t he r emodel i ng ar chi t ect ur e cont r act ? 

ANSWER:   Yes.  

13.  Di d t he r emodel i ng cont r act or  or  i t s agent s make 
f al se,  decept i ve or  mi sl eadi ng r epr esent at i ons 
t hat  r emodel i ng wor k wi l l  compl y wi t h t he 
bui l di ng codes i n or der  t o i nduce t he Pl ai nt i f f s  
Rober t  and Li n St uar t  t o ent er  t he r emodel i ng 
cont r act ? 

ANSWER:   Yes.  
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made t o i nduce t he St uar t s t o ent er  i nt o bot h cont r act s.   The 

j ur y f ound common l aw negl i gence i n r egar d t o t he desi gn and 

const r uct i on of  t he addi t i on.   Because t he j ur y was t he f act  

f i nder ,  t he Speci al  Ver di ct  answer s ar e cr i t i cal  t o a cor r ect  

appl i cat i on of  t he r el evant  l aw.   I n t hi s case,  we ar e asked t o 

i nt er pr et  t he Commer ci al  Gener al  Li abi l i t y  ( CGL)  pol i cy t hat  

Amer i can Fami l y pr ovi ded t o Wei sf l og' s Showr oom t o deci de 

whet her  cover age exi st s t her eunder ,  i n l i ght  of  t he f i ndi ngs of  

t he j ur y.    

I I .   DI SCUSSI ON 

A.  St andar d of  Revi ew  

¶89 Resol ut i on of  t he i ssues t hat  I  wi l l  addr ess ar e 

quest i ons of  l aw,  wher ei n we pr ovi de i ndependent  r evi ew,  " but  

benef i t i ng f r om t he anal yses of  t he cour t  of  appeal s and t he 

ci r cui t  cour t . "   Mar der  v.  Bd.  of  Regent s of  t he Uni v.  of  Wi s.  

Sys. ,  2005 WI  159,  ¶19,  286 Wi s.  2d 252,  706 N. W. 2d 110.   The 

i nt er pr et at i on of  an i nsur ance cont r act  i s  a quest i on of  l aw.   

Kat ze v.  Randol ph & Scot t  Mut .  Fi r e I ns.  Co. ,  116 Wi s.  2d 206,  

212,  341 N. W. 2d 689 ( 1984) .   Whet her  t he economi c l oss doct r i ne 

appl i es ei t her  t o a par t i cul ar  t ype of  c l ai m or  t o a par t i cul ar  

f act  set  pr esent s a quest i on of  l aw.   See Kal ot i  Ent er s. ,  I nc.  

v.  Kel l ogg Sal es Co. ,  2005 WI  111,  ¶10,  283 Wi s.  2d 555,  699 

N. W. 2d 205;  Kai l i n v.  Ar mst r ong,  2002 WI  App 70,  ¶43,  252 

Wi s.  2d 676,  643 N. W. 2d 132.    
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B.  I nsur ance Cover age 

 1.  The mi sr epr esent at i on ver di ct s '  ef f ect  on cover age 

¶90 The St uar t s cont end t hat  t hey suf f er ed pr oper t y damage 

due t o Wei sf l og' s Showr oom' s r epr esent at i ons t hat  caused t hem t o 

ent er  i nt o t he Remodel i ng Ar chi t ect ur al  Cont r act  and t he 

Remodel i ng Cont r act .   The par t i es do not  di sput e t hat  i t  i s  

necessar y t o show t hat  t he pr oper t y damage was caused by an 

" occur r ence, "  i n or der  t o come wi t hi n t he Amer i can Fami l y CGL 

pol i cy.   " Occur r ence"  i s def i ned i n t he pol i cy.   Accor di ngl y,  we 

must  det er mi ne whet her  t he r epr esent at i ons t hat  t he j ur y f ound 

wer e f al se,  decept i ve or  mi sl eadi ng ar e " occur r ences"  under  t he 

pol i cy.    

¶91 We i nt er pr et  t he l anguage of  an i nsur ance pol i cy as " a 

r easonabl e per son i n t he posi t i on of  t he i nsur ed woul d have 

under st ood t he wor ds. "   Kr emer s- Ur ban Co.  v.  Am.  Empl oyer s I ns.  

Co. ,  119 Wi s.  2d 722,  735,  351 N. W. 2d 156 ( 1984) .   I n r egar d t o 

pr oper t y damage,  t he pol i cy pr ovi des:  

COVERAGE A.   BODI LY I NJURY AND PROPERTY DAMAGE 
LI ABI LI TY 

1.  I nsur i ng Agr eement .  

.  .  .  .  

b.  Thi s i nsur ance appl i es t o " bodi l y i nj ur y"  
and " pr oper t y damage"  onl y i f :    

( 1)  t he " bodi l y i nj ur y"  or  " pr oper t y damage"  i s 
caused by an " occur r ence"  t hat  t akes pl ace i n t he 
" cover age t er r i t or y" ;  and  

( 2)  t he " bodi l y i nj ur y"  or  " pr oper t y damage"  
occur s dur i ng t he pol i cy per i od.  
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" Occur r ence"  i s def i ned i n t he pol i cy as " an acci dent ,  i ncl udi ng 

cont i nuous or  r epeat ed exposur e t o subst ant i al l y  t he same 

gener al  har mf ul  condi t i ons. "   Ther ef or e,  t he pol i cy r equi r es 

t hat  t he pr oper t y damage be caused by an acci dent  i n or der  f or  

damages t o be cover ed by t he pol i cy.   I t  f ol l ows t hat ,  i n or der  

f or  t he pr oper t y damage t he St uar t s c l ai m t he HI PA-

mi sr epr esent at i ons caused t o f al l  wi t hi n t he pol i cy,  t he 

def endant s '  st at ement s must  be acci dent s.    

¶92 We have r evi ewed i nsur ance pol i c i es '  def i ni t i ons of  

" acci dent "  i n a number  of  cases.   We r ecent l y consi der ed t he 

meani ng of  " acci dent "  i n a case i nvol v i ng an i nsur ance pol i cy 

t hat  def i ned t hat  t er m i dent i cal l y t o how i t  i s  def i ned i n t he 

Amer i can Fami l y CGL pol i cy.   We di d so i n t he cont ext  of  a 

cover age cl ai m f or  pr oper t y damage t hat  was al l egedl y caused by 

a mi sr epr esent at i on.   Ever son,  280 Wi s.  2d 1,  ¶¶15- 16.  

¶93 Ever son sued Lor enz based on t heor i es of  i nt ent i onal ,  

negl i gent  and st r i ct  l i abi l i t y  f or  mi sr epr esent at i on due t o a 

t ypogr aphi cal  er r or  i n a r eal  est at e condi t i on r epor t  t hat  

Lor enz,  t he sel l er  of  t he r eal  est at e,  gave t o Ever son,  t he 

buyer .   I d. ,  ¶¶4- 5.   The condi t i on r epor t  di scl osed t hat  

por t i ons of  16 of  t he l ot s t hat  Lor enz was sel l i ng came wi t hi n 

t he 100- year  f l oodpl ai n.   I d.   However ,  i t  f ai l ed t o l i s t  t he 

l ot  t hat  Ever son pur chased,  even t hough por t i ons of  i t  al so came 

wi t hi n t he 100- year  f l oodpl ai n.   I d. ,  ¶5.   When Ever son 

di scover ed t hat  a por t i on of  hi s l ot  l ay wi t hi n t he 100- year  

f l oodpl ai n,  he sued Lor enz,  c l ai mi ng t hat  he coul d not  bui l d hi s 
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home i n t he l ocat i on t hat  he desi r ed due t o Lor enz' s 

mi sr epr esent at i on.   I d.    

¶94 Lor enz t ender ed t he def ense of  Ever son' s sui t  f or  

pr oper t y damage t o hi s CGL i nsur er .   I d. ,  ¶6.   We opi ned t hat  

cover age f or  pr oper t y damage under  Lor enz' s CGL pol i cy was 

dependent  on whet her  t he pr oper t y damage was caused by an 

" occur r ence. "   I d. ,  ¶15.   Lor enz' s CGL pol i cy def i ned 

" occur r ence"  as an " acci dent ,  i ncl udi ng cont i nuous or  r epeat ed 

exposur e t o subst ant i al l y  t he same gener al  har mf ul  condi t i ons. "   

I d.    

¶95 Lor enz ar gued t hat  a t ypogr aphi cal  er r or  caused t he 

omi ssi on of  t he l ot  Ever son pur chased f r om t he l i s t  of  16 l ot s  

shown on t he condi t i on r epor t  as l y i ng par t i al l y  i n t he 100- year  

f l oodpl ai n.   Ther ef or e,  Lor enz ar gued t he f ai l ur e t o di scl ose 

t he t r ue condi t i on of  t he l ot  he sol d t o Ever son was an 

" acci dent . "   I d. ,  ¶16.    

¶96 We di sagr eed.   We expl ai ned t hat  whi l e t he condi t i on 

r epor t  may have acci dent al l y mi sr epr esent ed t he condi t i on of  t he 

l ot ,  t he gi v i ng of  t he condi t i on r epor t  t o Ever son was a 

" vol i t i onal  act . "   I d. ,  ¶¶19- 21.   We hel d t hat  vol i t i onal  act s 

ar e not  acci dent s.   I d. ,  ¶22.   As we expl ai ned,  " What  happened 

her e,  st r i pped t o i t s essent i al s,  i s  t hat  an ' act i on, '  not  an 

' acci dent , '  of  Lor enz gave Ever son t he mi sl eadi ng i nf or mat i on.   

.  .  .   [ T] he deci s i on t o gi ve Ever son t he r epor t  i s  not  an 

' acci dent '  wi t hi n t he meani ng of  t he pol i cy. "   I d.  ( c i t at i ons 

omi t t ed) .   
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¶97 Ever son i s on al l  f our s wi t h t he case bef or e us.   

Fi r st ,  t he pol i cy def i ni t i on of  " acci dent "  i s  t he same i n 

Ever son as i t  i s  i n t he Amer i can Fami l y CGL pol i cy under  r evi ew 

her e.   Second,  t he cont ext  her e i s s i mi l ar  t o t hat  i n Ever son,  

i . e. ,  t he St uar t s c l ai m pr oper t y damage caused by 

r epr esent at i ons t hat  t he def endant s made.   Thi r d,  t he def endant s 

chose t o pr omi se t he St uar t s  t hat  Wei sf l og' s  Showr oom wi l l  

desi gn pl ans and const r uct  an addi t i on t o t he St uar t s '  home t hat  

wi l l  compl y wi t h t he bui l di ng codes.   The def endant s '  st at ement s 

wer e par t  of  t he sal es pi t ch t o do busi ness wi t h t he St uar t s,  

j ust  as Lor enz' s gi v i ng of  t he r eal  est at e condi t i on r epor t  t o 

Ever son was par t  of  Lor enz' s sal es pi t ch.   Ther ef or e,  I  concl ude 

t hat  t he def endant s '  st at ement s ar e vol i t i onal  act s and not  

acci dent s wi t hi n t he meani ng of  t he Amer i can Fami l y CGL pol i cy.   

Si nce t he def endant s '  st at ement s ar e not  acci dent s,  t hey cannot  

be occur r ences under  t he CGL pol i cy.   Accor di ngl y,  I  concl ude 

t hat  t her e i s no cover age under  t he Amer i can Fami l y CGL pol i cy 

f or  t he mi sr epr esent at i ons t hat  t he j ur y f ound.   

¶98 The maj or i t y opi ni on empl oys a somewhat  di f f er ent  

i nt er pr et at i on of  Ever son.   I t  r el at es:   

Wi t h t he j ur y havi ng f ound t he pr esence of  such 
vol i t i on and i nt ent ,  i n accor dance wi t h t he 
r equi r ement s of  t he code,  t he onl y r easonabl e 
concl usi on r egar di ng WSGI ' s [ Wei sf l og' s Showr oom 
Gal l er y,  I nc. ]  conduct  " i n or der  t o i nduce"  i s t hat  
such conduct  cannot  qual i f y as an acci dent al ,  i . e. ,  
uni nt ent i onal ,  occur r ence.   .  .  .    

I n suppor t  of  t hi s concl usi on,  we t ur n t o Ever son 
.  .  .  . 5 

                                                 
5 Maj or i t y op. ,  ¶¶28- 29.  
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¶99 I t  appear s t o me t hat  t he maj or i t y opi ni on mi sr eads 

Ever son and conf uses Ever son' s di scussi on of  " vol i t i onal  act "  by 

addi ng an i nt ent  t o decei ve t o t he vol i t i onal  act . 6  Ever son di d 

not  addr ess whet her  Lor enz knew t he i nf or mat i on he gave Ever son 

was f al se.   Ever son f ocused on whet her  Lor enz gave Ever son a 

r eal  est at e condi t i on r epor t  t hat  had a t ypo on i t .   Ever son,  

280 Wi s.  2d 1,  ¶22.   We concl uded t hat  when Lor enz gave Ever son 

t he r epor t ,  Lor enz' s act  was vol i t i onal  because he i nt ended t o 

gi ve Ever son a copy of  t he r epor t .   I d.   Ther e i s not hi ng i n 

Ever son t hat  i mpl i es t he cour t  concl uded Lor enz knew t he r epor t  

was i naccur at e or  i nt ended t o decei ve Ever son.   However ,  i n 

i nt er pr et i ng Ever son,  t he maj or i t y asser t s t hat  " we concl uded 

t hat  a f al se asser t i on ' r equi r es a degr ee of  vol i t i on 

i nconsi st ent  wi t h t he t er m acci dent . ' " 7  The maj or i t y ' s r eadi ng 

of  Ever son mi sappr ehends what  must  be vol i t i onal  t o be deemed 

nonacci dent al .   The maj or i t y appear s t o concl ude t hat ,  under  

Ever son,  i t  i s  onl y t he f al se asser t i on t hat  must  be vol i t i onal .   

The maj or i t y i s mi st aken.   The vol i t i onal  act  i n Ever son was not  

Lor enz' s asser t i on,  but  r at her ,  Lor enz' s gi v i ng t o Ever son t he 

wr i t t en condi t i on r epor t ,  r egar dl ess of  t he ver aci t y of  t he 

r epor t ' s  cont ent .   I d.   

¶100 Fur t her mor e,  we ar e not  f r ee on t hi s r evi ew t o add 

quest i ons and answer s t o t he Speci al  Ver di ct .   Nor  ar e we f r ee 

                                                 
6 The maj or i t y opi ni on asser t s t hat  " Ronal d Wei sf l og knew at  

t he t i me of  t he mi sr epr esent at i ons t hat  he was not  f ami l i ar  wi t h 
an appl i cabl e bui l di ng code. "   I d. ,  ¶31.  

7 I d. ,  ¶32.  
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t o suppor t  our  r easoni ng i n an opi ni on by i nser t i ng f act s t hat  

wer e di sput ed,  but  whi ch t he j ur y di d not  f i nd.   The maj or i t y 

opi ni on f i nds f act s t hr oughout  t he opi ni on.    

¶101 The j ur y made t wo speci f i c  f i ndi ngs i n r egar d t o t he 

def endant s '  r epr esent at i ons.   I n answer i ng quest i on number  13,  

t he j ur y f ound r epr esent at i ons wer e made t hat  t he addi t i on " wi l l  

compl y"  wi t h t he bui l di ng codes.   I n answer i ng quest i on 4,  t he 

j ur y f ound t he def endant s di d not  r epr esent  t hat  t hey wer e 

l i censed ar chi t ect s.   The j ur y di d not  f i nd t hat  Ronal d Wei sf l og 

di d not  under st and t he Br ookf i el d codes and r egul at i ons;  yet  

t hat  i s  t he i mpr essi on t he maj or i t y opi ni on gi ves.    

¶102 For  exampl e,  t he maj or i t y opi ni on quot es Rober t  

St uar t ' s  st at ement  t hat  Ronal d Wei sf l og t ol d hi m t hat  he 

" pr of essed a ver y hi gh st andar d of  qual i t y  .  .  .  .   He 

under st ood Br ookf i el d codes and r egul at i ons ver y wel l .   .  .  .   

He coul d pr ovi de ar chi t ect ur al  ser vi ce f or  us. " 8  The maj or i t y 

opi ni on t hen says,  " Ronal d Wei sf l og knew at  t he t i me of  t he 

mi sr epr esent at i ons t hat  he was not  f ami l i ar  wi t h an appl i cabl e 

bui l di ng code. " 9  The j ur y di d not  f i nd t hat  Ronal d Wei sf l og was 

not  f ami l i ar  wi t h t he bui l di ng codes when he sai d t hat  he woul d 

const r uct  t he addi t i on i n compl i ance wi t h t hem.   Ronal d Wei sf l og 

r epeat edl y asser t ed t hat  he was f ami l i ar  wi t h t he r el evant  

codes.   However ,  t he maj or i t y opi ni on suppor t s some of  i t s 

concl usi ons by f i ndi ng f act s,  whi ch we ar e not  per mi t t ed t o do 

                                                 
8 I d. ,  ¶41.  

9 I d. ,  ¶31.  
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on t hi s r evi ew.   See Wur t z v.  Fl ei schman,  97 Wi s.  2d 100,  108,  

293 N. W. 2d 155 ( 1980) . 10    

¶103 The maj or i t y opi ni on at t empt s t o put  asi de my 

obj ect i on i n t hi s r egar d by c i t i ng Coney v.  Mi l waukee & Subur ban 

Tr anspor t  Cor p. ,  8 Wi s.  2d 520,  99 N. W. 2d 713 ( 1959)  and 

asser t i ng,  " we may r ef er  t o what ever  f act s i n t he r ecor d suppor t  

t he j ur y ' s f i ndi ngs. " 11  Coney does not  appl y because Coney i s a 

suf f i c i ency of  t he evi dence opi ni on wher e t he j ur y ' s f i ndi ngs 

wer e chal l enged.   When a c l ai m i s made t hat  t he evi dence i s not  

suf f i c i ent  t o suppor t  a j ur y ' s ver di ct ,  we do consi der  t he 

r ecor d t o det er mi ne whet her  t her e i s cr edi bl e evi dence t o 

suppor t  t hat  ver di ct .   D' Huyvet t er  v.  A. O.  Smi t h Har vest or e 

Pr ods. ,  164 Wi s.  2d 306,  320,  475 N. W. 2d 587 ( Ct .  App.  1991) .   

However ,  t he maj or i t y opi ni on i s not  eval uat i ng t he suf f i c i ency 

of  t he evi dence i n t hi s case.   I t  i s  usi ng por t i ons of  t he t r i al  

t r anscr i pt  t o suppor t  f i ndi ngs i t  chooses t o make,  not  t o 

suppor t  f i ndi ngs t hat  t he j ur y made.    

¶104 By cont r ast  wi t h t he maj or i t y  opi ni on her ei n,  t he 

r ecor d c i t es I  empl oyed i n my di ssent  i n St uar t  I  r el at i ve t o 

t he j ur y ' s appor t i onment  of  damages ( St uar t  I ,  ___ Wi s.  2d ___,  

¶45)  wer e necessar y because t he maj or i t y opi ni on concl uded t hat  

t he evi dence was not  suf f i c i ent  t o suppor t  t he j ur y ' s ver di ct  on 

damages.   St uar t  I ,  ___ Wi s.  2d ___,  ¶31.   As many cases have 

                                                 
10 Ot her  por t i ons of  t he maj or i t y opi ni on make si mi l ar  

f act ual  f i ndi ngs.   I  have chosen not  t o det ai l  al l  of  t hem her e,  
except  t o r epeat  t hat  we ar e bound by t he j ur y ' s f i ndi ngs.   See 
i d. ,  ¶¶9 n. 10,  41- 42.    

11 I d. ,  ¶9 n. 10.    



No.   2005AP1287. pdr  

 

13 
 

expl ai ned,  upon a chal l enge t o t he j ur y ' s ver di ct  based on t he 

suf f i c i ency of  t he evi dence,  we must  r evi ew t he r ecor d t o 

det er mi ne i f  t her e i s cr edi bl e evi dence t o suppor t  t he ver di ct .   

Cor yel l  v.  Conn,  88 Wi s.  2d 310,  315,  276 N. W. 2d 723 ( 1979)  

( r evi ewi ng whet her  t he r ecor d cont ai ns cr edi bl e evi dence t hat  

suppor t s t he j ur y ' s damages awar d) .   That  i s what  I  have done i n 

r evi ewi ng t he evi dence of  damages i n St uar t  I .     

2.  Economi c l oss doct r i ne 

¶105 The St uar t s al so asser t  t hat  t her e i s cover age under  

t he CGL pol i cy f or  pr oper t y damage t hey sust ai ned due t o 

Wei sf l og' s Showr oom' s negl i gent  const r uct i on of  t he addi t i on t o 

t hei r  home. 12  The maj or i t y addr esses t hi s cont ent i on by 

i nt er pr et i ng ot her  pr ovi s i ons of  t he CGL pol i cy. 13  I  addr ess i t  

under  t he economi c l oss doct r i ne because I  concl ude t hat  t he 

St uar t s '  negl i gent  const r uct i on c l ai m i s pr ecl uded by t he 

economi c l oss doct r i ne.   Ther ef or e,  t her e ar e no damages t hat  

can be awar ded f or  negl i gent  const r uct i on and no cover age i s  

needed.  

 a.  Gener al  pr i nci pl es 

¶106 The economi c l oss doct r i ne i s a common l aw doct r i ne 

cr eat ed by t he cour t s t o r ecogni ze t hat  cont r act  l aw and t he l aw 

                                                 
12 Thi s posi t i on i s i nconsi st ent  wi t h t he St uar t ' s  posi t i on 

bef or e t hi s cour t  i n St uar t  I  wher e t hey mai nt ai ned t hat  al l  of  
t hei r  damages ar ose out  of  Wei sf l og Showr oom' s r epr esent at i ons.   
They appar ent l y t ook t hi s posi t i on because t hey sought  t o doubl e 
t hei r  damages under  HI PA pr ovi s i ons t hat  pr oscr i be f al se,  
decept i ve or  mi sl eadi ng r epr esent at i ons.   See St uar t  I ,  ___ 
Wi s.  2d ___,  ¶¶27- 28.    

13 Maj or i t y op. ,  ¶¶56- 66.  
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of  war r ant y ar e bet t er  sui t ed t han t or t  l aw t o deal  wi t h pur el y 

economi c l oss bet ween t wo cont r act i ng par t i es.   Kal ot i ,  283 

Wi s.  2d 555,  ¶28.   We have def i ned " economi c l oss"  as " damages 

r esul t i ng f r om i nadequat e val ue because t he pr oduct  i s i nf er i or  

and does not  wor k f or  t he gener al  pur poses f or  whi ch i t  was 

manuf act ur ed and sol d. "   I d. ,  ¶29 ( quot i ng Daanen & Janssen,  

I nc.  v.  Cedar api ds,  I nc. ,  216 Wi s.  2d 395,  400- 01,  573 N. W. 2d 

842 ( 1998) ) .   Economi c damages i ncl ude damages t o t he pr oduct  

i t sel f  and t o ot her  component s i n an i nt egr at ed syst em.   Wausau 

Ti l e,  I nc.  v.  Count y Concr et e Cor p. ,  226 Wi s.  2d 235,  249- 50,  

593 N. W. 2d 445 ( 1999) .   We have appl i ed i t  t o t he const r uct i on 

of  r esi dent i al  r eal  est at e,  Li nden v.  Cascade St one Co. ,  2005 WI  

113,  283 Wi s.  2d 606,  699 N. W. 2d 189,  and t o r emodel i ng 

cont r act s,  1325 Nor t h Van Bur en,  LLC v.  T- 3 Gr oup,  Lt d. ,  2006 WI  

94,  293 Wi s.  2d 410,  716 N. W. 2d 822.   However ,  cont r act s f or  

ser vi ces,  wher e a pr oduct  i s mer el y i nci dent al ,  do not  f al l  

wi t hi n t he scope of  t he economi c l oss doct r i ne.   I ns.  Co.  of  N.  

Am.  v.  Cease El ec. ,  I nc. ,  2004 WI  139,  ¶36,  276 Wi s.  2d 361,  688 

N. W. 2d 462.   When a cont r act  i s  mi xed,  i ncl udi ng bot h ser vi ces 

and t he cr eat i on of  a pr oduct ,  we must  det er mi ne t he pr edomi nant  

pur pose of  t he cont r act  bef or e we may concl ude whet her  t he 

economi c l oss doct r i ne appl i es.   Li nden,  283 Wi s.  2d 606,  ¶22.   

¶107 I n or der  t o det er mi ne whet her  t he economi c l oss 

doct r i ne appl i es t o pr ecl ude common l aw cl ai ms f or  negl i gence 

bet ween cont r act i ng par t i es wher e bot h a pr oduct  and ser vi ces 

ar e pr ovi ded,  a cour t  must  det er mi ne whet her  t he pr edomi nant  

pur pose of  t he cont r act  i s  t o pr ovi de a pr oduct  or  t o pr ovi de 
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ser vi ces.   1325 N.  Van Bur en,  293 Wi s.  2d 410,  ¶24;  Li nden,  283 

Wi s.  2d 606,  ¶¶18- 22.   We empl oy a t ot al i t y of  t he c i r cumst ances 

t est  t o det er mi ne t he pr edomi nant  pur pose of  a cont r act .   

Li nden,  283 Wi s.  2d 606,  ¶22.   The t ot al i t y of  c i r cumst ances 

i ncl udes bot h subj ect i ve and obj ect i ve f act or s.   I d.   Those 

f act or s i ncl ude,  but  ar e not  l i mi t ed t o,  t he pr i mar y obj ect i ve 

t he cont r act i ng par t i es ent er ed i nt o t he cont r act  t o achi eve,  

t he r equi r ement s of  t he cont r act ,  t he nat ur e of  t he busi ness of  

t he par t y doi ng wor k under  t he cont r act ,  and t he val ue of  t he 

mat er i al s used.   1325 N.  Van Bur en,  293 Wi s.  2d 410,  ¶42.  

¶108 The St uar t s ent er ed i nt o t wo separ at e cont r act s wi t h 

Wei sf l og' s Showr oom,  and t he j ur y f ound Wei sf l og' s Showr oom was 

negl i gent  i n t he desi gn and i n t he const r uct i on of  t he 

addi t i on. 14  However ,  t he j ur y awar ded no damages f or  negl i gent  

desi gn;  i t  awar ded damages onl y f or  negl i gent  const r uct i on. 15  

The par t i es cont r act ed t o const r uct  t he addi t i on t o t he St uar t s '  

home i n t he Remodel i ng Cont r act .     

b.  The Remodel i ng Cont r act  

¶109 The Remodel i ng Cont r act  i ndi sput abl y i nvol ved:   ( 1)  

t he cr eat i on of  a pr oduct ,  t he addi t i on,  and ( 2)  ser vi ces,  t he 

const r uct i on l abor .   Ther ef or e,  I  r evi ew t he t ot al i t y of  t he 

c i r cumst ances t o det er mi ne t he pr edomi nant  pur pose of  t hi s 

cont r act .    

¶110 Fi r st ,  t he addi t i on const r uct ed i ncl uded many f acet s:   

a new hot  t ub r oom;  a new,  expanded ki t chen;  a new,  expanded 

                                                 
14 See Speci al  Ver di ct  Quest i ons No.  7 and 11.  

15 See Speci al  Ver di ct  Quest i on No.  16B.  
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mast er  bedr oom sui t e;  a powder  r oom and ent r y change;  an add- on 

t o t he gar age wi t h a mudr oom,  bat h and f ami l y r oom;  and an 

out door  i n- gr ound swi mmi ng pool  and sur r oundi ng deck.   

Accor di ngl y,  a pr oduct  was cr eat ed.   Second,  t he St uar t s '  

pr i mar y obj ect i ve i n ent er i ng i nt o t he Remodel i ng Cont r act  was 

t o near l y doubl e t he s i ze of  t hei r  home and si gni f i cant l y 

upgr ade i t s ameni t i es.   The St uar t s sought  a pr oduct .   Thi r d,  

t he " r emodel i ng cont r act or , "  Wei sf l og' s Showr oom,  was i n t he 

busi ness of  cr eat i ng pr oduct s:   r emodel ed r esi dent i al  

pr oper t i es.   Four t h,  t he addi t i on' s cost  t o t he St uar t s was 

$278, 076. 96.   Thi s cost  i ncl uded mat er i al s  and t he l abor  

necessar y t o cr eat e a 2, 000 squar e f oot  addi t i on and an i n-

gr ound swi mmi ng pool .   The Remodel i ng Cont r act  st at ed t hat  t he 

" Cont r act  amount  i s based upon bi d sheet . "   Any changes i n t he 

speci f i cat i ons bi d upon t hat  r ai sed or  l ower ed t he cost  of  t he 

addi t i on woul d be char ged or  cr edi t ed t o t he St uar t s.   

Ther ef or e,  t he par t i es bar gai ned f or  t he pr i ce of  a pr oduct  

based on t he addi t i on' s speci f i cat i ons,  not  on t he hour s of  

l abor  i t  t ook t o compl et e t he addi t i on.    

¶111 I  concl ude t hat  under  t he t ot al i t y of  t he 

c i r cumst ances pr esent ed,  t he St uar t s cont r act ed f or  much mor e 

t han ser vi ces wi t h mat er i al s bei ng mer el y i nci dent al ,  i n 

cont r ast  wi t h t he c i r cumst ances i n Cease El ect r i c.   The 

Remodel i ng Cont r act  had as i t s pr edomi nant  pur pose t he cr eat i on 

of  a pr oduct ,  t he St uar t s '  home addi t i on.   Accor di ngl y,  i t  f al l s  

squar el y wi t hi n t he economi c l oss doct r i ne' s pr oscr i pt i on t hat  

t he St uar t s may not  mai nt ai n t or t  c l ai ms f or  t he f ai l ur e t o 
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compl et e t he addi t i on' s const r uct i on i n a wor kmanl i ke manner .   

Thei r  c l ai ms sound i n cont r act ,  not  i n t or t .   Li nden,  283 

Wi s.  2d 606,  ¶22.    

¶112 My anal ysi s of  t he Remodel i ng Cont r act  f or  t he 

St uar t s '  home f ol l ows t he anal ysi s we empl oyed i n 1325 Nor t h Van 

Bur en.   Ther e,  we appl i ed t he t ot al i t y of  c i r cumst ances t est  t o 

t he r emodel i ng of  a war ehouse and concl uded t hat  t he par t i es 

bar gai ned t o pr oduce a pr oduct :   42 r esi dent i al  condomi ni ums and 

adj acent  par ki ng gar ages.   1325 N.  Van Bur en,  293 Wi s.  2d 410,  

¶46.   My concl us i on her e i s cons i st ent  wi t h 1325 Nor t h Van Bur en 

and wi t h Li nden.   Accor di ngl y,  i n compl i ance wi t h t hat  

pr ecedent ,  I  concl ude t hat  t he pr edomi nant  pur pose of  t he 

Remodel i ng Cont r act  i s  t o pr oduce a pr oduct :   t he 2, 000 squar e 

f oot  addi t i on and t he i n- gr ound swi mmi ng pool  wi t h sur r oundi ng 

deck.   Ther ef or e,  I  al so concl ude t hat  t he St uar t s '  c l ai m f or  

negl i gent  const r uct i on shoul d be di smi ssed,  and t he $71, 25016 i n 

damages awar ded by t he j ur y f or  t hat  c l ai m shoul d be vacat ed.   

The economi c l oss doct r i ne pr ecl udes damages f or  negl i gent  

const r uct i on;  t her ef or e,  no i nsur ance cover age f or  t hose damages 

i s needed.   

                                                 
16 The j ur y f ound t ot al  damages of  $95, 000 and t hat  75% 

( $71, 250)  of  t hose damaged wer e caused by negl i gent  const r uct i on 
of  t he addi t i on.  
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I I I .   CONCLUSI ON 

¶113 Al t hough I  r espect f ul l y concur ,  I  j oi n none of  t he 

maj or i t y opi ni on except  i t s ul t i mat e concl usi on t hat  t he 

Amer i can Fami l y pol i cy pr ovi des no cover age f or  t he c l ai ms on 

whi ch t he St uar t s pr evai l ed bef or e t he j ur y.  

¶114 I  am aut hor i zed t o st at e t hat  Just i ce ANNETTE 

KI NGSLAND ZI EGLER j oi ns t hi s concur r ence.  
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