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Appeal  f r om a j udgment  of  t he Ci r cui t  Cour t  f or  Br own 

Count y,  Donal d R.  Zui dmul der ,  Judge.   Affirmed.     

 

¶1 ANNETTE KI NGSLAND ZI EGLER,  J.    Thi s case i s bef or e 

t he cour t  on cer t i f i cat i on by t he cour t  of  appeal s,  pur suant  t o 

Wi s.  St at .  § ( Rul e)  809. 61 ( 2005- 06) .   Kei t h A.  Davi s was 

char ged wi t h f i r st - degr ee sexual  assaul t  of  a chi l d i n v i ol at i on 

of  Wi s.  St at .  § 948. 02( 1)  ( 2003- 04) . 1  Davi s sought  t o suppr ess 

al l  or al  and wr i t t en st at ement s he pr ovi ded t o t he Gr een Bay 

Pol i ce Depar t ment  on December  17,  2003.   The Br own Count y 

c i r cui t  cour t  j udge,  Donal d R.  Zui dmul der ,  deni ed Davi s ' s mot i on 

                                                 
1 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2003- 04 ver si on unl ess ot her wi se i ndi cat ed.  
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t o suppr ess.   Davi s pr oceeded t o t r i al  and was convi ct ed of  

f i r st - degr ee sexual  assaul t  of  a chi l d.   He now r equest s t hat  

hi s j udgment  of  convi ct i on be vacat ed and hi s case be r emanded 

t o t he c i r cui t  cour t  f or  a new t r i al ,  whi ch woul d excl ude hi s 

i ncul pat or y st at ement .   We decl i ne t hat  r equest  and af f i r m 

Davi s ' s convi ct i on.    

¶2 Thi s case r equi r es us t o deci de whet her  Davi s ' s 

st at ement  was so cl osel y associ at ed wi t h t he voi ce st r ess 

anal ysi s t hat  i t  must  be suppr essed.   When a s t at ement  i s so 

c l osel y associ at ed wi t h t he voi ce st r ess anal ysi s t hat  t he 

anal ysi s and st at ement  ar e one event  r at her  t han t wo event s,  t he 

st at ement  must  be suppr essed.   St at e v.  Gr eer ,  2003 WI  App 112,  

¶¶9- 12,  265 Wi s.  2d 463,  666 N. W. 2d 518.   As i s t he case wi t h 

any st at ement ,  t he st at ement  must  al so sur vi ve const i t ut i onal  

due pr ocess consi der at i ons of  vol unt ar i ness.  

¶3 We concl ude t hat  Davi s ' s st at ement  was not  so c l osel y 

associ at ed wi t h t he voi ce st r ess anal ysi s as t o r ender  i t  one 

event .   Rat her ,  t he exami nat i on and i nt er vi ew wer e t wo t ot al l y 

di scr et e event s.   Ther ef or e,  because hi s st at ement  was gi ven 

vol unt ar i l y  and at  a t ot al l y  di scr et e i nt er vi ew,  we concl ude 

t hat  Davi s ' s st at ement  was admi ssi bl e.  

I  

¶4 On November  21,  2003,  Det ect i ve James Swanson of  t he 

Gr een Bay Pol i ce Depar t ment  went  t o t he r esi dence of  Kei t h A.  

Davi s t o speak wi t h hi m about  an al l eged sexual  assaul t  of  a 

j uveni l e,  K. L. D. ,  d. o. b.  12/ 14/ 96.   Davi s i nvi t ed t he det ect i ve 

i nt o t he house.   The det ect i ve i nf or med Davi s t hat  he was not  
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under  ar r est .   Davi s gave t he det ect i ve a " t our "  of  hi s 

r esi dence i n r esponse t o t he det ect i ve' s r equest  t o l ook ar ound 

f or  evi dence.   Wi t h consent ,  t he det ect i ve col l ect ed beddi ng 

f r om t he al l eged vi ct i m' s r oom as wel l  as a shavi ng cr eam 

cont ai ner  f r om a bat hr oom.   I t  i s  uncl ear  what  el se may have 

been sai d dur i ng t hat  v i s i t ,  but  when t he det ect i ve asked Davi s 

i f  he woul d be wi l l i ng t o come down t o t he pol i ce depar t ment  t o 

t al k about  t he i nci dent ,  Davi s sai d t hat  he woul d dr i ve hi msel f  

t o t he st at i on l at er .   The det ect i ve l ef t ,  and on t hat  same 

dat e,  Davi s dr ove t o t he Gr een Bay Pol i ce Depar t ment  and t al ked 

wi t h Det ect i ve Swanson i n t he i nt er vi ew r oom.   At  t he pol i ce 

st at i on,  Davi s was i nf or med agai n t hat  he was not  under  ar r est  

and was f r ee t o l eave at  any t i me.   At  t he st at i on,  Davi s 

answer ed some quest i ons but  deni ed t he al l egat i ons.   Sever al  

t i mes dur i ng t hat  i nt er vi ew and bef or e Davi s l ef t ,  he of f er ed t o 

t ake a pol ygr aph exami nat i on.   At  t he concl usi on of  t he 

i nt er vi ew,  Det ect i ve Swanson t ol d Davi s t hat  he may f ol l ow up 

wi t h hi m wi t h r espect  t o Davi s t aki ng a pol ygr aph or  voi ce 

st r ess anal ysi s t est .  

¶5 On December  17,  2003,  Det ect i ve Swanson r et ur ned t o 

Davi s ' s r esi dence ar ound 8: 00 a. m.   The det ect i ve asked Davi s i f  

he woul d f ur t her  di scuss t he al l eged i nci dent  r egar di ng K. L. D.  

and whet her  Davi s was st i l l  wi l l i ng t o under go a pol ygr aph or  

voi ce st r ess anal ysi s t est .   Davi s sai d t hat  he woul d dr i ve 

hi msel f  t o t he pol i ce st at i on,  but  he want ed t o shower  f i r st .   

The det ect i ve t hen r et ur ned t o t he pol i ce st at i on.  



No.  2006AP1954- CR   

 

4 
 

¶6 Ar ound 9: 00 a. m. ,  Davi s l ef t  Det ect i ve Swanson a voi ce 

message t hat  hi s car  woul d not  st ar t ,  so he woul d be wal ki ng t o 

t he Gr een Bay Pol i ce Depar t ment  and woul d be l at er  t han 

expect ed.   Due t o t he weat her  t hat  day and t he r out e Davi s woul d 

need t o t ake i n or der  t o get  t o t he pol i ce depar t ment ,  Det ect i ve 

Swanson deci ded t o get  i n hi s car  and see i f  he coul d f i nd Davi s 

wal k i ng.   The det ect i ve i nt ended t o of f er  Davi s a r i de.   At  

ar ound 9: 15 or  9: 20 a. m. ,  as t he det ect i ve was dr i v i ng sout h on 

Br oadway,  he saw Davi s wal k i ng on t he si dewal k.   Davi s waved at  

Det ect i ve Swanson.   Det ect i ve Swanson made a u- t ur n,  pul l ed up 

al ong si de Davi s ,  and asked hi m i f  he want ed a r i de.   Davi s got  

i n t he f r ont  seat  of  Det ect i ve Swanson' s unmar ked squad car ,  and 

t hey pr oceeded t o t he Gr een Bay Pol i ce Depar t ment .  

¶7 Once at  t he pol i ce st at i on,  Det ect i ve Swanson and 

Davi s went  i nt o an i nt er vi ew r oom.   Det ect i ve Swanson expl ai ned 

t o Davi s t hat  he was not  under  ar r est ,  di d not  have t o t al k wi t h 

hi m,  and coul d l eave at  any t i me.   Davi s  sai d t hat  he 

under st ood.   Det ect i ve Swanson t ol d Davi s t hat  he want ed t o t al k 

wi t h hi m and have hi m t ake t he voi ce st r ess anal ysi s,  whi ch t hey 

had di scussed bef or e,  and Det ect i ve Swanson t ol d Davi s t hat  

someone el se woul d conduct  t he t est .   Davi s was cooper at i ve and 

want ed t o t al k.    

¶8 Det ect i ve Swanson l ef t  t he i nt er vi ew r oom and r et ur ned 

wi t h Det ect i ve Buenni ng,  t he of f i cer  who conduct ed t he t est .   

Af t er  bei ng i nt r oduced t o Davi s,  Det ect i ve Buenni ng t ook Davi s  

t o anot her  r oom,  r ef er r ed t o as t he " f ami l y r oom, "  f or  t he voi ce 

st r ess anal ysi s t est .   Det ect i ve Swanson di d not  accompany Davi s 
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t o t he " f ami l y r oom"  f or  t est i ng,  nor  was he pr esent  dur i ng t he 

t est .  

¶9 Once i n t he r oom wher e Davi s was t o under go t he voi ce 

st r ess anal ysi s,  Det ect i ve Buenni ng expl ai ned t he t est  and 

obt ai ned Davi s ' s  consent . 2  Det ect i ve Buenni ng t hen asked Davi s 

ni ne t est  quest i ons,  whi ch consi st ed of  t wo r el evant  quest i ons,  

f i ve i r r el evant  quest i ons,  and t wo cont r ol  quest i ons.   Davi s 

act ual l y hel ped f or mul at e t he f ol l owi ng r el evant  quest i ons:  

( 1)  " Di d you put  your  peni s i nt o [ K. L. D. ' s]  vagi na?" ;  ( 2)  " Di d 

you put  your  peni s i n [ K. L. D. ' s]  mout h?"   Davi s agr eed t hat  

t hose wer e r el evant  quest i ons.   For  t he t est ,  Det ect i ve Buenni ng 

used a l apt op,  and a l apel  mi cr ophone was cl i pped ont o Davi s ' s 

col l ar .   Af t er  t he t est ,  Davi s went  back t o t he or i gi nal  

i nt er vi ew r oom.   Det ect i ve Buenni ng r evi ewed t he r esul t s,  and 

t hen,  pur suant  t o st andar d pr ocedur e,  t wo ot her  of f i cer s  

i ndependent l y eval uat ed t he r esul t s.   Al l  t hr ee of f i cer s  

                                                 
2 Davi s s i gned and dat ed a f or m ent i t l ed " Gr een Bay Pol i ce 

Consent  For  Comput er  Voi ce St r ess Anal yst . "   Pr esumabl y,  t hi s 
consent  f or m i s pur suant  t o Wi s.  St at .  § 942. 06,  " Use of  
pol ygr aphs and si mi l ar  t est s. "   The f or m r eads:  

I  .  .  .  Do hear by vol unt ar i l y  consent  t o be [ ]  
exami ned by a t r ai ned comput er  voi ce st r ess anal yzer  
of  t he Gr een Bay Pol i ce Depar t ment .   I  under st and t hat  
t he oper at i on of  t hi s devi ce i nvol ves t he r ecor di ng of  
my voi ce t o speci f i c  quest i ons.   I  have had t he nat ur e 
of  t he exami nat i on expl ai ned t o me by Det .  Buenni ng of  
t he Gr een Bay Pol i ce Depar t ment .   I  agr ee t o be 
r ecor ded and t est ed usi ng t he comput er i ze[ d]  voi ce 
st r ess anal yst .   I  her eby r el ease t he r esul t s of  t he 
exami nat i on t o t he i nvest i gat i ng l aw enf or cement  
agency.  
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separ at el y concl uded t hat  Davi s was bei ng decept i ve.   Out si de 

t he pr esence of  Davi s,  and i n a separ at e r oom,  Det ect i ve 

Buenni ng di scussed t he r esul t s wi t h Det ect i ve Swanson.   He t ol d 

Det ect i ve Swanson t hat  he bel i eved Davi s had been decept i ve.   

Bot h det ect i ves t hen went  t o t he or i gi nal  i nt er vi ew r oom and 

t hen br ought  Davi s back t o t he " f ami l y r oom. "  

¶10 Wi t h Det ect i ve Swanson i n t he " f ami l y r oom, "  Det ect i ve 

Buenni ng t ol d Davi s t hat  hi s answer s wer e deemed decept i ve and 

showed Davi s t he r esul t s f r om t he comput er  char t s.   Davi s 

r epeat edl y sai d t hat  he di d not  do anyt hi ng.   Det ect i ve Buenni ng 

t hen asked Davi s,  " Wel l ,  i f  you t ol d me your sel f  t hat  her  hymen 

was bust ed,  woul dn' t  t hat  suppor t  t he r esul t s of  t he t est ?" 3  

Davi s di d not  ver bal l y r espond but  nodded hi s head up and down.   

Det ect i ve Buenni ng asked i f  he want ed t o t al k about  t hi s and 

Davi s sai d " yes. "   Det ect i ve Buenni ng asked Davi s i f  he 

pr ef er r ed t o t al k wi t h Det ect i ve Swanson.   Davi s  i ndi cat ed t hat  

he di d. 4  At  t hat  poi nt ,  Det ect i ve Buenni ng st at ed,  " I ' m f i ni shed 

                                                 
3 The r ecor d does not  i ndi cat e——nei t her  t he di r ect  

exami nat i on nor  t he cr oss- exami nat i on of  Det ect i ve Buenni ng——t he 
or i gi n of  t hi s quest i on.   At  t he suppr essi on hear i ng,  t hi s 
quest i on i s asked,  but  we ar e never  t ol d t he cont ext  of  t he 
f i r st  t i me i t  was asked.   I t  appear s f r om t he r ecor d t hat  
Det ect i ve Buenni ng and Davi s had di scussed t hi s t opi c at  some 
t i me.    

4 Whi l e t he r ecor d does not  r ef l ect  Davi s ' s exact  wor ds,  t he 
t est i mony at  t he suppr essi on hear i ng conf i r ms t hat  Davi s want ed 
t o t al k wi t h Det ect i ve Swanson:  

Q.  [ Pr osecut or ]  Di d he agr ee t o - -  di d he say he 
want ed t o t al k t o Det ect i ve Swanson? 
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her e"  and t hen he cl osed up hi s l apt op and l ef t  t he r oom wi t h 

al l  of  t he voi ce st r ess anal ysi s  equi pment .   Det ect i ve Buenni ng 

t ol d Davi s t hat  he was f i ni shed wi t h t he t est . 5         

¶11 Det ect i ve Swanson and Davi s wer e t hen al one i n t he 

" f ami l y r oom. "   Det ect i ve Swanson st at ed,  " Kei t h,  t her e' s some 

t hi ngs we need t o t al k about  r ef er ence [ K. L. D. ] . "   Davi s nodded 

hi s head yes,  and t hey t hen went  back t o t he or i gi nal  i nt er vi ew 

r oom.   Det ect i ve Swanson l ef t  Davi s i n t he i nt er vi ew r oom and 

t hen went  t o get  st at ement  f or ms.   Appr oxi mat el y f i ve mi nut es 

l at er ,  at  about  11: 00 a. m. ,  Det ect i ve Swanson asked Davi s t o 

expl ai n what  happened wi t h K. L. D.   As Davi s gave a st at ement ,  

Det ect i ve Swanson wr ot e i t  on t he st at ement  f or m.   Whi l e Davi s 

gave hi s st at ement ,  Det ect i ve Swanson di d not  ment i on or  

r ef er ence t he voi ce st r ess anal ysi s t est  or  t he r esul t s.   When 

Davi s was f i ni shed t al k i ng,  t he det ect i ve gave Davi s t he wr i t t en 

document  t o r evi ew.   Davi s r ead t he st at ement  par t l y out  l oud 

and t hen t o hi msel f .   Det ect i ve Swanson had hi m r ead t he 

begi nni ng of  t he st at ement  out  l oud i n or der  t o make sur e t hat  

Davi s coul d r ead t he of f i cer ' s  wr i t i ng.   Det ect i ve Swanson 

                                                                                                                                                             
A.  [ Det ect i ve Buenni ng]  He want ed t o t al k t o Det ect i ve 

Swanson.  

5 Whi l e t he r ecor d does not  r ef l ect  Det ect i ve Buenni ng' s  
exact  wor ds,  t he t est i mony at  t he suppr essi on hear i ng conf i r ms 
t hat  Det ect i ve Buenni ng t ol d Davi s t he t est  was over :  

Q.  [ Pr osecut or ]  Di d you act ual l y  t el l  Mr .  Davi s t hat  you' r e 
f i ni shed wi t h t hi s t est ? 

A.  [ Det ect i ve Buenni ng]  Yes.  
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expl ai ned t o Davi s t hat  i f  anyt hi ng was i ncor r ect  or  needed t o 

be changed,  Davi s shoul d cor r ect  i t .   However ,  Davi s made no 

cor r ect i ons.   Af t er  r eadi ng t he st at ement ,  Davi s s i gned bot h 

pages,  and t he st at ement  was compl et ed at  about  11: 45 a. m.  

¶12 Af t er  Davi s s i gned t he st at ement ,  he " k i nd of  br oke 

down"  and was cr yi ng.   He st at ed t hat  he " f el t  l i ke he want ed t o 

di e. "   Ar ound noon t hat  day,  Det ect i ve Swanson t ook Davi s t o t he 

cr i s i s cent er .   Det ect i ve Swanson di d not  have f ur t her  cont act  

wi t h Davi s t hat  day.    

¶13 On Febr uar y 16,  2004,  Davi s was char ged wi t h one count  

of  f i r st - degr ee sexual  assaul t  of  a chi l d cont r ar y t o Wi s.  St at .  

§ 948. 02( 1) .   On May 28,  2004,  a pr el i mi nar y hear i ng occur r ed,  

and Davi s was bound over  f or  t r i al .   Davi s was ar r ai gned on an 

i nf or mat i on t hat  char ged hi m wi t h one count  of  sexual  assaul t .   

The i nf or mat i on was amended on t he day of  t r i al ,  Sept ember  29,  

2005,  t o i ncl ude t hr ee count s of  f i r st - degr ee sexual  assaul t  of  

a chi l d.  

¶14 On June 11,  2004,  Davi s moved t he ci r cui t  cour t  t o 

suppr ess al l  of  hi s or al  and wr i t t en st at ement s f r om December  

17,  2003.   On Mar ch 29,  2005,  t he c i r cui t  cour t  conduct ed a 

hear i ng on t he mot i on.   On Apr i l  15,  2005,  t he c i r cui t  cour t  

i ssued an or al  deci s i on and deni ed t he mot i on.   The ci r cui t  

cour t  concl uded t hat  t he st at ement  was vol unt ar i l y  gi ven under  

Goodchi l d6 and t hat  Mi r anda war ni ngs wer e not  r equi r ed because 

                                                 
6 St at e ex r el .  Goodchi l d v.  Bur ke,  27 Wi s.  2d 244,  133 

N. W. 2d 753 ( 1965) .  
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Davi s was not  i n cust ody at  t he t i me of  t he st at ement .   The 

ci r cui t  cour t  al so concl uded t hat ,  under  Gr eer ,  t he st at ement  

was admi ssi bl e because i t  was di st i nct  and separ at e f r om t he 

pol ygr aph or  voi ce st r ess anal ysi s.   Rel y i ng on Gr eer ,  t he 

c i r cui t  cour t  c i t ed t he f ol l owi ng f our  f act or s:  ( 1)  wher e was 

t he st at ement  t aken;  ( 2)  who t ook t he st at ement ;  ( 3)  how soon 

af t er  t he pol ygr aph exami nat i on was t he st at ement  t aken;  and ( 4)  

what  was t he manner  i n whi ch t he st at ement  was t aken.  

¶15 The ci r cui t  cour t  made a number  of  f i ndi ngs r egar di ng 

t he f act or s:  Fi r st ,  i t  f ound t hat  t wo of f i cer s wer e i nvol ved.   

One of f i cer  conduct ed t he voi ce st r ess anal ysi s and one of f i cer  

secur ed t he st at ement  f r om Davi s.   Second,  i t  f ound t hat  t he 

voi ce st r ess anal ysi s had been compl et ed when Davi s made hi s 

st at ement .   The ci r cui t  cour t  st at ed,  " i n t hi s case Mr .  Davi s 

was t ol d t hat  t he pol ygr aph or  voi ce st r ess t est  had - -  had 

ended whi ch i s al so a condi t i on of  Gr eer ,  t hat  i t  was over  

.  .  .  . "   I n addi t i on,  t he c i r cui t  cour t  f ound t hat  Davi s made 

hi s st at ement  i n a separ at e r oom f r om wher e t he t est  was 

conduct ed.   Thi r d,  t he c i r cui t  cour t  f ound t hat  whi l e t her e was 

a nomi nal  per i od of  t i me bet ween t he st at ement  and t he voi ce 

st r ess anal ysi s,  under  Gr eer  and Johnson, 7 t i me i s t he l east  of  

t he f act or s t o be consi der ed.   The ci r cui t  cour t  concl uded t hat ,  

                                                 
7 St at e v.  Johnson,  193 Wi s.  2d 382,  535 N. W. 2d 441 ( Ct .  

App.  1995) .  
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under  a t ot al i t y of  t he c i r cumst ances,  t he s t at ement s wer e 

admi ssi bl e under  Gr eer . 8 

¶16 Davi s pr oceeded t o t r i al  on Sept ember  29,  2005.   A 

j ur y convi ct ed hi m of  al l  t hr ee count s of  f i r st - degr ee sexual  

assaul t  of  a chi l d.   On Januar y 24,  2006,  he was sent enced t o 20 

year s of  i ni t i al  conf i nement  f ol l owed by 10 year s of  ext ended 

super vi s i on on each count  t o be ser ved concur r ent  wi t h each 

ot her .    

¶17 Davi s appeal ed hi s convi ct i on.   The cour t  of  appeal s 

cer t i f i ed Davi s ' s appeal  t o t hi s cour t ,  and we accept ed t he 

cer t i f i cat i on.   Speci f i cal l y,  t he cour t  of  appeal s st at ed,  " we 

bel i eve t he l aw on t hi s t opi c i s  i n need of  r e- exami nat i on or ,  

at  a mi ni mum,  c l ar i f i cat i on. "   The cour t  of  appeal s 

" r espect f ul l y suggest [ ed]  t hat  t he supr eme cour t  ei t her  c l ar i f y  

t he r at i onal e f or  t he cur r ent  r ul es or  pr ovi de a new l egal  

f r amewor k f or  anal yzi ng t hi s k i nd of  evi dence. "  

I I  

¶18 We uphol d t he t r i al  cour t ' s  f act ual  f i ndi ngs unl ess 

t hey ar e c l ear l y er r oneous.   Gr eer ,  265 Wi s.  2d 463,  ¶9.   

However ,  t he appl i cat i on of  const i t ut i onal  pr i nci pl es t o 

evi dent i ar y or  hi st or i cal  f act s i s a quest i on of  l aw t hat  we 

r evi ew de novo.   I d.   Her e,  we r evi ew t he vol unt ar i ness of  t he 

st at ement s consi der i ng t he pr i nc i pl es of  due pr ocess.   St at e v.  

Hoppe,  2003 WI  43,  ¶¶34- 36,  261 Wi s.  2d 294,  661 N. W. 2d 407.   I n 

                                                 
8 Whi l e i t  appear s t hat  a cur at i ve i nst r uct i on was not  gi ven 

i n t hi s case,  c i r cui t  cour t s may consi der  gi v i ng a cur at i ve 
i nst r uct i on when deemed appr opr i at e.     
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addi t i on,  st at ut or y i nt er pr et at i on i s al so an i ssue of  l aw,  

whi ch we r evi ew de novo.   Megal  Dev.  Cor p.  v.  Shadof ,  2005 WI  

151,  ¶8,  286 Wi s.  2d 105,  705 N. W. 2d 645.  

I I I  

¶19 Si mi l ar  t o pol ygr aph t est i ng,  a voi ce st r ess anal ysi s  

i s based upon t he t heor y t hat  an i ndi v i dual  under goes cer t ai n 

physi ol ogi cal  changes when bei ng decei t f ul .   Thomas R.  Mal i a,  

Admi ssi bi l i t y  of  voi ce st r ess eval uat i on t est  r esul t s or  of  

st at ement s made dur i ng t est ,  47 A. L. R. 4t h 1202 ( 1986) .   As a 

r esul t ,  when bei ng subj ect ed t o voi ce st r ess anal ysi s,  t hese 

changes can pr esumabl y be moni t or ed and i nt er pr et ed.   I d.   Voi ce 

st r ess anal ysi s and pol ygr aph t est i ng have been used by l aw 

enf or cement  f or  many year s.  

¶20 Pr i nci pl es appl i cabl e t o pol ygr aph t est i ng ar e equal l y 

appl i cabl e t o voi ce st r ess anal ysi s.   See Wi s.  St at .  

§ 905. 065( 1) ;  7 Dani el  D.  Bl i nka,  Wi sconsi n Evi dence § 5065. 1 

( 2d ed.  2001)  ( concl udi ng t hat  t her e i s l i t t l e r eason t o t r eat  

t he f or ms of  honest y t est i ng ment i oned i n § 905. 065 di f f er ent l y,  

" at  l east  under  t he pr esent  st at e of  t he sci ent i f i c  ar t " ) .   We 

see no r eason at  t hi s t i me t o t r eat  t hese t wo met hods of  

" honest y t est i ng"  di f f er ent l y.    

¶21 Our  anal ysi s,  as det ai l ed bel ow,  pr i mar i l y r equi r es us 

t o det er mi ne whet her  a def endant ' s st at ement  was gi ven at  an 

i nt er vi ew t ot al l y di scr et e f r om t he voi ce st r ess anal ysi s.   I f  

t he def endant ' s st at ement  was gi ven at  an i nt er vi ew t hat  was 

t ot al l y di scr et e f r om t he voi ce st r ess anal ysi s t est ,  i t s  

admi ssi on i s not  aut omat i cal l y pr ecl uded.   The st at ement ,  
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however ,  i s  al so subj ect  t o or di nar y pr i nci pl es of  

vol unt ar i ness.   Ther ef or e,  i f  t he st at ement  i s gi ven at  an 

i nt er vi ew t hat  i s t ot al l y di scr et e f r om t he voi ce st r ess 

anal ysi s t est  and t he st at ement  i s vol unt ar i l y  gi ven,  t he 

st at ement  i s admi ssi bl e.  

¶22 Davi s ar gues t hat  " t he admi ni st r at i on of  a voi ce 

st r ess anal ysi s cannot  be per f or med wi t hout  i t  bei ng undul y 

coer ci ve. "   As a r esul t ,  Davi s ar gues t hat  " any i ncul pat or y 

st at ement  gi ven post - exami nat i on[ , ]  whi ch i s det er mi ned t o be 

cl osel y r el at ed t o t he t est i ng,  must  al so t hen be excl uded as 

bei ng undul y coer ci ve and i nvol unt ar y. "   Davi s ar gues t hat  hi s 

post - exami nat i on st at ement  must  be excl uded because,  under  

Gr eer ,  hi s st at ement  was cl osel y associ at ed wi t h t he voi ce 

st r ess anal ysi s he t ook t hat  day.   The St at e,  on t he ot her  hand,  

ar gues t hat  under  Gr eer ,  t he post - exami nat i on i nt er vi ew was not  

c l osel y associ at ed wi t h t he voi ce st r ess anal ysi s so as t o 

r ender  i t  one event .   The St at e asser t s t hat  under  t he t ot al i t y 

of  t he c i r cumst ances,  t he st at ement  was admi ssi bl e.   The St at e 

goes f ur t her  t o ar gue t hat  a vol unt ar y conf essi on shoul d al ways 

be admi ssi bl e r egar dl ess of  whet her  i t  was gi ven bef or e,  dur i ng,  

or  af t er  a voi ce st r ess anal ysi s.    

A 

¶23 Under  t he t ot al i t y of  t he c i r cumst ances,  we concl ude 

t hat  Davi s ' s st at ement  was not  so c l osel y associ at ed wi t h t he 

voi ce st r ess anal ysi s t est  so as t o r ender  i t  one event ;  r at her ,  

t he st at ement  and voi ce st r ess anal ysi s wer e t wo t ot al l y  

di scr et e event s.   Whet her  a st at ement  i s consi der ed par t  of  t he 
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t est  or  a t ot al l y di scr et e event  i s l ar gel y dependent  upon 

whet her  t he voi ce st r ess anal ysi s i s over  at  t he t i me t he 

st at ement  i s gi ven and t he def endant  knows t he anal ysi s i s over .   

Gr eer ,  265 Wi s.  2d 463,  ¶12.   To make t hi s det er mi nat i on,  t he 

f ol l owi ng f act or s shoul d be wei ghed and consi der ed:  ( 1)  whet her  

t he def endant  was t ol d t he t est  was over ;  ( 2)  whet her  any t i me 

passed bet ween t he anal ysi s and t he def endant ' s  st at ement ;  ( 3)  

whet her  t he of f i cer  conduct i ng t he anal ysi s di f f er ed f r om t he 

of f i cer  who t ook t he st at ement ;  ( 4)  whet her  t he l ocat i on wher e 

t he anal ysi s was conduct ed di f f er ed f r om wher e t he st at ement  was 

gi ven;  and ( 5)  whet her  t he voi ce st r ess anal ysi s was r ef er r ed t o 

when obt ai ni ng a st at ement  f r om t he def endant .   See i d. ,  ¶¶12- 16 

( ar t i cul at i ng and appl y i ng t hese pr i nci pl es) .  

¶24 Thi s t est  has i t s or i gi ns i n McAdoo v.  St at e, 9 but  i n 

St at e v.  Schl i se10 t he f act or s wer e mor e cl ear l y ar t i cul at ed.   

The f act or s wer e mor e r ecent l y appl i ed i n St at e v.  Johnson,  193 

Wi s.  2d 382,  535 N. W. 2d 441 ( 1995)  and Gr eer .   

¶25 I n McAdoo,  t he def endant  chal l enged t he admi ssi on of  

hi s st at ement  asser t i ng t hat  i t  was not  gi ven vol unt ar i l y  

because i t  was gi ven i mmedi at el y af t er  a pol ygr aph exami nat i on.   

McAdoo v.  St at e,  65 Wi s.  2d 596,  608- 09,  223 N. W. 2d 521 ( 1974) .   

Thi s cour t  concl uded,  " t he pol ygr aph can har dl y be consi der ed a 

st r at egy of  t he pol i ce of f i cer s s i nce i t  was admi ni st er ed t o t he 

def endant  upon hi s r equest , "  and t he st at ement  was gi ven af t er  

                                                 
9 McAdoo v.  St at e,  65 Wi s.  2d 596,  223 N. W. 2d 521 ( 1974) .  

10 St at e v.  Schl i se,  86 Wi s.  2d 26,  271 N. W. 2d 619 ( 1978) .  
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t he t est  was over  and t he def endant  knew t he t est  was over .   I d.   

The def endant  under went  t he f i r st  ser i es of  pol ygr aph t est i ng at  

10: 45 a. m. ,  a l unch br eak was t aken,  and a second r ound of  

t est i ng began at  2: 00 p. m.   I d.  at  603.   At  2: 25 p. m. ,  t he 

def endant  deci ded t o di scont i nue t he t est i ng.   I d.   Due t o t hat  

r equest ,  t he t est i ng equi pment  was r emoved f r om t he def endant ,  

t ur ned of f ,  and t aken away.   I d.   Af t er  t he exami nat i on' s 

concl usi on,  t he exami ner  pr oceeded t o cont i nue wi t h quest i ons.   

I d.   The def endant  " f r eel y answer ed and t al ked f or  about  f or t y-

f i ve mi nut es. "   I d.   Dur i ng t he cour se of  t hi s  di scussi on,  t he 

def endant  admi t t ed gui l t .   I d.   The cour t  concl uded t hat ,  under  

Goodchi l d,  t he def endant ' s st at ement  was vol unt ar y and t her ef or e 

admi ssi bl e.   I d.  at  605- 08.    

¶26 I n Schl i se,  we excl uded st at ement s made dur i ng a post -

pol ygr aph i nt er vi ew.   St at e v.  Schl i se,  86 Wi s.  2d 26,  42,  271 

N. W. 2d 619 ( 1978) .   The st at ement s wer e excl uded because no 

St ani s l awski 11 st i pul at i on had been ef f ect ed. 12  I d.   I mmedi at el y 

f ol l owi ng t hat  concl usi on,  however ,  we st at ed t hat  " [ t ] hi s i s 

not  i nt ended t o suggest  t hat  al l  post - exami nat i on i nt er vi ews 

bet ween a subj ect  and t he exami ner  wi l l  be subsumed i nt o t he 

                                                 
11 St at e v.  St ani s l awski ,  62 Wi s.  2d 730,  216 N. W. 2d 8 

( 1974) .  

12 Pr i or  t o t hi s cour t ' s  deci si on i n St ani s l awski ,  no 
pol ygr aph evi dence was admi ssi bl e,  but  t he cour t ,  i n 
St ani s l awski ,  el i mi nat ed t he uncondi t i onal  r ej ect i on of  
pol ygr aph evi dence so l ong as cer t ai n condi t i ons wer e sat i sf i ed.   
St ani s l awski ,  62 Wi s.  2d at  736- 42.   However ,  i n St at e v.  Dean,  
t hi s cour t  over r ul ed St ani s l awski .   St at e v.  Dean,  103 
Wi s.  2d 228,  278- 79,  307 N. W. 2d 628 ( 1981) .    
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speci al  cat egor y of  pol ygr aph evi dence and f al l  wi t hi n 

St ani s l awski . "   I d.   The cour t  concl uded t hat  Schl i se was 

di st i ngui shabl e f r om McAdoo on i t s f act s.   I d.  

¶27 Speci f i cal l y,  i n Schl i se,  no evi dence exi st ed t o 

suggest  t hat  t he def endant  was i nf or med or  was awar e t hat  t he 

pol ygr aph exami nat i on had ended.   I d.   Whi l e t he def endant  was 

not  st i l l  connect ed t o t he machi ne,  t he cour t  det er mi ned t hat  

t hi s was not  concl usi ve because t he def endant  was not  connect ed 

t o t he machi ne dur i ng a pr e- t est i ng i nt er vi ew and t hat  i nt er vi ew 

was consi der ed par t  of  t he pol ygr aph exami nat i on.   I d.   The 

of f i cer  used and r ef er enced t he char t s and t r aci ngs gener at ed 

f r om t he pol ygr aph exami nat i on.   I d.  at  43.   The cour t  f ound 

t hat  even t he pol ygr aph exami ner  t hought  t hat  t he " post -

pol ygr aph"  exami nat i on was a cont i nuat i on of  t he t est .   I d.   The 

exami ner  consi der ed t he subsequent  i nt er vi ew t o be t he second 

par t  of  a uni f i ed pr ocedur e.   I d.   Based on t hose f act s,  t he 

cour t  concl uded t hat  t he post - mechani cal  i nt er vi ew was so 

cl osel y associ at ed wi t h t he mechani cal  t est i ng,  " bot h as t o t i me 

and cont ent , "  t hat  i t  must  be consi der ed one event .   I d.    

¶28 I n Johnson,  t he pol i ce of f i cer  conduct ed t he pol ygr aph 

exami nat i on,  and t hen,  t he same pol i ce of f i cer  escor t ed t he 

def endant  t o anot her  r oom f or  quest i oni ng.   Johnson,  193 

Wi s.  2d at  386.   The cour t  of  appeal s concl uded t hat  because t he 

st at ement s wer e made vol unt ar i l y  and separ at el y f r om t he 

pol ygr aph exami nat i on,  t he st at ement s wer e admi ssi bl e.   I d.  at  

388- 89.   The cour t  r easoned t hat  t he def endant  was no l onger  

at t ached t o t he equi pment ,  was i nt er vi ewed i n a separ at e r oom 
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f r om wher e t he exami nat i on t ook pl ace,  and t he pol i ce of f i cer  

di d not  r ef er  back t o t he pol ygr aph exami nat i on or  t el l  t he 

def endant  t hat  he f ai l ed t he t est  dur i ng post - exami nat i on 

quest i oni ng i n or der  t o el i c i t  an i ncr i mi nat i ng st at ement .   I d.   

Whi l e t he cour t  of  appeal s acknowl edged t he shor t  amount  of  t i me 

bet ween t he exami nat i on and i nt er vi ew,  i t  nonet hel ess concl uded 

t hat  a di st i nct  br eak occur r ed bet ween t he t wo event s.   I d.    

¶29 I n Gr eer ,  t he cour t  of  appeal s st at ed t hat  " [ t ] he 

t ouchst one of  admi ssi bi l i t y  i s  whet her  t he i nt er vi ews el i c i t i ng 

t he st at ement s ar e ' f ound t o be t ot al l y di scr et e f r om t he 

exami nat i on whi ch pr ecedes t hem. ' "   Gr eer ,  265 Wi s.  2d 463,  ¶10 

( c i t at i on omi t t ed) .   Ci t i ng t o McAdoo,  Schl i se,  and Johnson,  i t  

i dent i f i ed t wo " cor e f act or s"  t o be consi der ed when maki ng t hi s 

det er mi nat i on:  whet her  t he def endant  made t he st at ement s af t er  

t he t est  was over  and whet her  t he def endant  was t ol d t he t est  

was over .   I d. ,  ¶12.   I n consi der at i on of  t hese " cor e f act or s, "  

t he cour t  of  appeal s f ound t hat  pr i or  t o hi s conf essi on,  t he 

def endant  was t ol d or al l y and i n wr i t i ng13 t hat  t he pol ygr aph 

exami nat i on was over ,  and he was di sconnect ed f r om t he 

equi pment ,  moved t o anot her  r oom,  and one hour  el apsed bet ween 

t he pol ygr aph exami nat i on and t he st ar t  of  i nt er r ogat i on.   I d. ,  

                                                 
13 The def endant  s i gned a pol ygr aph exami nat i on f or m t hat  

speci f i ed t he exami nat i on was over ;  i t  r ead,  " I  compl et el y  
r eaf f i r m i n i t s ent i r et y my above agr eement .  .  .  .  I  al so 
under st and t hat  any quest i ons I  may be asked af t er  t hi s poi nt  i n 
t i me,  and any answer s I  may gi ve t o t hose quest i ons,  ar e not  
par t  of  t he pol ygr aph exami nat i on. "   St at e v.  Gr eer ,  2003 WI  App 
112,  ¶4,  265 Wi s.  2d 463,  666 N. W. 2d 518.  
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¶14.   I n addi t i on,  one pol i ce of f i cer  conduct ed t he pol ygr aph 

exami nat i on and a di f f er ent  of f i cer  conduct ed t he post -

exami nat i on i nt er vi ew.   I d.   Based on t hese f act s,  t he cour t  of  

appeal s concl uded t hat  t he exami nat i on and i nt er vi ew wer e t wo 

t ot al l y di scr et e event s,  and t her ef or e,  suppr essi on was not  

r equi r ed.   I d. ,  ¶¶14- 16.  

¶30 I n t he case at  hand,  t he voi ce st r ess anal ysi s and t he 

i nt er vi ew wer e t ot al l y di scr et e event s:  Two di f f er ent  of f i cer s  

wer e i nvol ved——one conduct ed t he exami nat i on and t he ot her  

conduct ed t he i nt er vi ew.   Bef or e any st at ement  was made,  

Det ect i ve Buenni ng st at ed,  " I ' m f i ni shed her e, "  c l osed up hi s 

l apt op,  and l ef t  t he r oom wi t h al l  t he voi ce st r ess anal ysi s 

equi pment .   The i nt er vi ewi ng of f i cer  di d not  r ef er  t o t he 

pol ygr aph exami nat i on or  i t s r esul t s dur i ng t he i nt er vi ew,  and 

t he exami nat i on and i nt er vi ew t ook pl ace i n di f f er ent  r ooms.  

¶31 Whi l e her e,  ver y l i t t l e t i me passed bet ween t he 

exami nat i on and i nt er vi ew,  t i me al one i s not  di sposi t i ve.   For  

exampl e,  i n McAdoo,  t he exami nat i on and i nt er vi ew wer e vi r t ual l y  

seaml ess.   However ,  i n McAdoo,  as i n t he case at  hand,  t he 

i nt er vi ewer  never  r ef er r ed back t o t he pol ygr aph exami nat i on or  

r esul t s,  and t he equi pment  was r emoved f r om t he def endant .   Even 

i f  l i t t l e t i me passes bet ween t he t wo event s,  t he st at ement  may 

st i l l  be admi ssi bl e so l ong as t wo t ot al l y di scr et e event s 

occur r ed.   See Johnson,  193 Wi s.  2d at  389 ( concl udi ng t hat  

nei t her  Bar r er a v.  St at e14 nor  Schl i se pr oscr i be a br i ght - l i ne 

                                                 
14 Bar r er a v.  St at e,  99 Wi s.  2d 269,  298 N. W. 2d 820 ( 1980) .  
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r ul e of  t i mi ng and i nst ead l ook t o t he t ot al i t y of  t he 

c i r cumst ances) .   " [ W] her e t her e i s a di st i nct  br eak bet ween t he 

t wo event s and t he post - pol ygr aph i nt er vi ew does not  

speci f i cal l y r el at e back t o t he .  .  .  t est ,  t he event s ar e 

suf f i c i ent l y at t enuat ed. "   Johnson,  193 Wi s.  2d at  389.   Unl i ke 

t he case at  hand,  i n Schl i se t he i nt er vi ew and exami nat i on wer e 

conduct ed by t he same per son,  i n t he same r oom,  and even t he 

t est  exami ner  consi der ed t he pr ocedur e one event .   Schl i se,  86 

Wi s.  2d at  43.    

¶32 Davi s ar gues t hat  t he exami nat i on was not  over  when 

Det ect i ve Buenni ng,  i n t he pr esence of  Det ect i ve Swanson,  t ol d 

Davi s t hat  he f ai l ed t he t est  and t hen " convi nced"  Davi s t hat  he 

shoul d gi ve a st at ement .   However ,  t he f act s her e r ef l ect  t hat  

t he exami nat i on was compl et e when Det ect i ve Buenni ng t al ked wi t h 

Davi s about  maki ng a st at ement  even i f  Davi s had not  been t ol d 

t he exami nat i on was over  and t he equi pment  had not  been put  

away.   That  f act ,  however ,  does not  r ender  Davi s ' s subsequent  

st at ement  t o Det ect i ve Swanson,  at  an i nt er vi ew t ot al l y di scr et e 

f r om t he voi ce st r ess anal ysi s,  i nadmi ssi bl e gi ven our  t ot al i t y 

of  t he c i r cumst ances appr oach.  

¶33 Fi r st ,  whi l e Det ect i ve Swanson was pr esent  i n t he 

" f ami l y r oom"  when Davi s i ndi cat ed he want ed t o t al k,  pr ecedent  

c l ear l y hol ds t hat  t he same of f i cer  may conduct  bot h t he 

exami nat i on and t he i nt er vi ew so l ong as t he t wo event s ar e 

separ at e.   See McAdoo,  65 Wi s.  2d at  603,  608- 09;  Johnson,  193 

Wi s.  2d at  386,  388.   Ther ef or e,  even t hough Det ect i ve Swanson 

was pr esent  i n t he " f ami l y r oom"  when Davi s sai d he want ed t o 
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t al k,  t hi s does not  pr ecl ude t he subsequent l y  made st at ement  

f r om bei ng admi t t ed.   Second,  Davi s onl y agr eed t o gi ve a 

st at ement  when he was i n t he " f ami l y r oom"  wi t h bot h det ect i ves,  

he di d not  begi n gi v i ng a st at ement  unt i l  he r et ur ned f r om t he 

" f ami l y r oom"  t o t he or i gi nal  i nt er vi ew r oom and f i ve mi nut es 

had passed.   Ther ef or e,  t her e i s no concer n t hat  Davi s began 

gi v i ng a st at ement  t o bot h det ect i ves when he was conf r ont ed 

wi t h hi s unt r ut hf ul ness and as a r esul t  l ocked hi msel f  i nt o a 

par t i cul ar  set  of  f act s t hat  he coul d not  change once he began 

gi v i ng a st at ement  t o Det ect i ve Swanson.   Thi r d,  so l ong as t he 

exami nat i on and i nt er vi ew ar e t wo t ot al l y di scr et e event s,  

" l et t i ng t he def endant  know t hat  he or  she di d not  pass t he 

exami nat i on,  or  l et t i ng t he def endant  so concl ude,  does not  

negat e t hat  t he exami nat i on and t he post - exami nat i on i nt er vi ew 

ar e,  as phr ased by Schl i se,  ' t ot al l y di scr et e'  event s r at her  

t han ' one event . ' "   Gr eer ,  265 Wi s.  2d 463,  ¶16.   Four t h,  at  no 

t i me dur i ng t he i nt er vi ew di d Det ect i ve Swanson r el at e back t o 

or  r el y on t he voi ce st r ess eval uat i on or  i t s r esul t s.  

¶34 Under  t he t ot al i t y of  t he c i r cumst ances and appl y i ng 

t he Gr eer  t est ,  t he voi ce st r ess anal ysi s and Davi s ' s st at ement  

wer e t wo t ot al l y  di scr et e event s .   As a r esul t ,  t he st at ement  i s  

admi ssi bl e under  t hese f act s so l ong as i t  i s  vol unt ar y.  
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B 

¶35 Even i f  t he exami nat i on and i nt er vi ew ar e t ot al l y 

di scr et e f r om one anot her ,  a st at ement  must  st i l l  be deemed 

admi ssi bl e consi der i ng or di nar y pr i nci pl es of  vol unt ar i ness and 

const i t ut i onal  pr i nci pl es of  due pr ocess.   See Schl i se,  86 

Wi s.  2d at  44- 45 ( st at i ng t hat  vol unt ar i ness need not  be 

consi der ed her e because t he st at ement  was excl uded under  

St ani s l awski ) ;  Johnson,  193 Wi s.  2d at  389 ( st at i ng t hat  

" gener al  r ul es of  admi ssi bi l i t y  appl y t o t he post - pol ygr aph 

i nt er vi ew" ) ;  see al so 9 Chr i st i ne M.  Wi seman,  Ni chol as L.  

Chi ar kas & Dani el  D.  Bl i nka,  Cr i mi nal  Pr act i ce and Pr ocedur e 

§ 20. 42,  673 n. 3 ( 1996)  ( di scussi ng post - pol ygr aph conf essi ons) .  

¶36 " A def endant ' s st at ement s ar e vol unt ar y i f  t hey ar e 

t he pr oduct  of  a f r ee and unconst r ai ned wi l l ,  r ef l ect i ng 

del i ber at eness of  choi ce,  as opposed t o t he r esul t  of  a 

conspi cuousl y unequal  conf r ont at i on i n whi ch t he pr essur es 

br ought  t o bear  on t he def endant  by r epr esent at i ves of  t he St at e 

exceeded t he def endant ' s abi l i t y  t o r esi st . "   Hoppe,  261 

Wi s.  2d 294,  ¶36;  see gener al l y  St at e ex r el .  Goodchi l d v.  

Bur ke,  27 Wi s.  2d 244,  133 N. W. 2d 753 ( 1965) ;  9 Wi seman,  

Chi ar kas & Bl i nka,  supr a,  § 20. 42.   We must  t hen i nqui r e whet her  

t he st at ement s wer e t he r esul t  of  coer ci on or  ot her wi se i mpr oper  

conduct  by l aw enf or cement .   Hoppe,  261 Wi s.  2d 294,  ¶37.   I f  

nei t her  coer ci on nor  ot her  i mpr oper  conduct  was used t o secur e 

t he st at ement ,  i t  i s  deemed vol unt ar y.   I d.  

¶37 Thi s cour t  appl i es a t ot al i t y of  t he c i r cumst ances 

st andar d t o det er mi ne whet her  a st at ement  was made vol unt ar i l y .   
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I d. ,  ¶38.   We must  bal ance t he per sonal  char act er i st i cs of  t he 

def endant ,  such as age,  educat i on,  i nt el l i gence,  physi cal  or  

emot i onal  condi t i on,  and pr i or  exper i ence wi t h l aw enf or cement ,  

wi t h t he possi bl e pr essur es t hat  l aw enf or cement  coul d i mpose.   

I d. ,  ¶¶38- 39.   Possi bl e pr essur es t o consi der  i ncl ude t he l engt h 

of  quest i oni ng,  gener al  condi t i ons or  c i r cumst ances i n whi ch t he 

st at ement  was t aken,  whet her  any excess i ve physi cal  or  

psychol ogi cal  pr essur e was used,  and whet her  any i nducement s,  

t hr eat s,  met hods,  or  st r at egi es wer e ut i l i zed i n or der  t o el i c i t  

a st at ement  f r om t he def endant .   I d. ,  ¶39.  

¶38 I n t he case at  hand,  we concl ude,  as di d t he c i r cui t  

cour t ,  t hat  t he def endant ' s st at ement  was vol unt ar y.   The r ecor d 

cont ai ns no evi dence t hat  woul d gi ve r i se t o any concer ns 

r egar di ng hi s per sonal  char act er i st i cs.   Davi s,  at  t he t i me t hi s 

occur r ed,  was 43 year s ol d.   Whi l e t he def endant ' s br i ef  

i ndi cat es t hat  Davi s onl y possesses a mi ddl e school  l evel  

educat i on,  we must  def er  t o t he t r i al  cour t ' s  j udgment  t hat  

Davi s was not  at  such an educat i onal  di sadvant age t o r ender  hi s 

per sonal  char act er i st i cs at  i ssue.    

¶39 We al so do not  f i nd evi dence t hat  l aw enf or cement  used 

coer ci on or  ot her  f or ms of  i mpr oper  conduct  i n or der  t o el i c i t  

Davi s ' s i ncr i mi nat i ng st at ement .   The dur at i on of  quest i oni ng 

was not  l engt hy,  no physi cal  or  emot i onal  pr essur es wer e used,  

and no i nducement s,  t hr eat s,  met hods,  or  st r at egi es wer e 

empl oyed t o ascer t ai n an i ncr i mi nat i ng st at ement  f r om t he 

def endant .  
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¶40 Davi s ' s par t i c i pat i on was vol unt ar y i n ever y way:  

Davi s agr eed t o t al k and t ake t he voi ce st r ess anal ysi s when he 

was i n hi s own home.   Davi s came t o t he pol i ce st at i on on hi s  

own t er ms i ncl udi ng when and how he i nt ended t o get  t her e.   He 

r ecei ved a r i de f r om l aw enf or cement  when hi s car  woul d not  

st ar t .   Davi s waved at  t he of f i cer  and r ode i n t he f r ont  

passenger  seat  of  t he pol i ce car .   Once at  t he pol i ce st at i on,  

he was t ol d he was not  under  ar r est  and he was f r ee t o l eave at  

any t i me.   Af t er  t he voi ce st r ess anal ysi s,  Davi s sai d he want ed 

t o t al k,  and he chose whi ch of f i cer  he was goi ng t o t al k wi t h 

and gi ve hi s st at ement .   I n shor t ,  Davi s set  t he t i mi ng and t he 

ci r cumst ances of  comi ng t o t he pol i ce st at i on,  t aki ng t he t est ,  

and t o whom he woul d ul t i mat el y gi ve hi s st at ement .  

¶41 Davi s ar gues t hat  Det ect i ve Buenni ng t ol d Davi s t hat  

he f ai l ed t he voi ce st r ess anal ysi s and r ef er r ed t o t hat  

i nf or mat i on t o " under mi ne t he def endant ' s wi l l  t o r esi st  t he 

of f i c i al  accusat i on. "   However ,  t he r ecor d does not  suppor t  t hat  

concl usi on.   I n a ver y br i ef  amount  of  t i me,  Davi s was t ol d t hat  

t he anal ysi s i ndi cat ed Davi s was bei ng decept i ve,  he was asked a 

quest i on r egar di ng hi s t r ut hf ul ness,  he was asked i f  he want ed 

t o t al k,  and Davi s sai d t hat  he wi shed t o speak wi t h Det ect i ve 

Swanson.   Compar e wi t h Schl i se,  86 Wi s.  2d at  40- 41.   

Separ at el y,  he gave a st at ement  t o Det ect i ve Swanson,  whi ch he 

r ead and appr oved.  

¶42 Mer el y because one i s admi ni st er ed a voi ce s t r ess 

anal ysi s or  pol ygr aph t est  does not  r ender  a subsequent  

st at ement  per  se coer ci ve.   The pr oper  i nqui r y i s not  onl y 
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whet her  a t est  was t aken,  but  r at her ,  whet her  a subsequent  

st at ement  was gi ven at  a di st i nct  event  and whet her  l aw 

enf or cement  used coer ci ve means t o obt ai n t he st at ement .   An 

i mpor t ant  i nqui r y cont i nues t o be whet her  t he t est  r esul t  was 

r ef er r ed t o i n or der  t o el i c i t  an i ncr i mi nat i ng st at ement .   See 

Johnson,  193 Wi s.  2d at  389.   Her e,  Davi s di d not  make a 

st at ement  t o Det ect i ve Buenni ng,  t he t est er .   Ther e i s no 

quest i on t hat  t he t est  was over .   Davi s had gone f r om one r oom 

t o anot her  r oom.   I n addi t i on,  t he i nt er vi ewer ,  Det ect i ve 

Swanson,  never  r ef er enced t he exami nat i on or  i t s r esul t s dur i ng 

t he t i me Davi s gave hi s st at ement .   No coer ci ve measur es wer e 

used t o el i c i t  t he st at ement .   Accor di ngl y,  Davi s ' s st at ement  

was vol unt ar y.  

C 

¶43 I n i t s cer t i f i cat i on t o t hi s  cour t ,  t he cour t  of  

appeal s expr essed concer n t hat  no under l y i ng r at i onal e exi st ed 

f or  excl udi ng st at ement s dur i ng or  c l osel y r el at ed t o a 

pol ygr aph exami nat i on or  voi ce st r ess anal ysi s.   I n i t s br i ef ,  

t he St at e al so asser t ed t hat  no j ust i f i abl e r eason exi st ed f or  

excl udi ng st at ement s made dur i ng a pol ygr aph exami nat i on or  

voi ce st r ess anal ysi s.   The St at e,  c i t i ng t o a number  of  cases 
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f r om ot her  j ur i sdi ct i ons, 15 ar gues t hat  Wi sconsi n shoul d adopt  a 

vol unt ar i ness appr oach t o st at ement s made bef or e,  dur i ng,  or  

af t er  any f or m of  honest y t est i ng.  

¶44 Whi l e some pr i or  pr ecedent  f r om t hi s cour t  and t he 

cour t  of  appeal s may not  have cl ear l y or  per haps even pr oper l y 

ar t i cul at ed t he under l y i ng r at i onal e f or  excl udi ng st at ement s 

                                                 
15 The St at e c i t es t o ot her  j ur i sdi ct i ons t hat  have r ej ect ed 

t he appr oach t hat  vol unt ar y st at ement s made dur i ng a pol ygr aph 
must  be excl uded mer el y because t hey wer e gi ven dur i ng a 
pol ygr aph exami nat i on.   See Host zcl aw v.  St at e,  351 So.  2d 970,  
971- 72 ( Fl a.  1977) ,  over r ul i ng St at e v.  Cunni ngham,  324 So.  2d 
173 ( Fl a.  Di st .  Ct .  App.  1975) ;  St at e v.  Bl osser ,  558 P. 2d 105,  
107- 08 ( Kan.  1976) ;  Roger s v.  Commonweal t h,  86 S. W. 3d 29,  36 
( Ky.  2002) ;  Commonweal t h v.  Hal l ,  14 S. W. 3d 30,  31- 32 ( Ky.  Ct .  
App.  1999) ;  St at e v.  Bl ank,  955 So.  2d 90,  109- 10 ( La.  2007) ;  
St at e v.  Bowden,  342 A. 2d 281,  285 ( Me.  1975) ;  St at e v.  
Er i ckson,  403 N. W. 2d 281,  283- 84 ( Mi nn.  Ct .  App.  1987) ;  St at e v.  
Smi t h,  715 P. 2d 1301,  1309- 10 ( Mont .  1986) ;  Peopl e v.  Sohn,  539 
N. Y. S. 2d 29,  31 ( N. Y.  App.  Di v.  1989) ;  St at e v.  Gr een,  531 P. 2d 
245,  252 ( Or .  1975) ;  Commonweal t h v.  Schnei der ,  562 A. 2d 868,  
870- 71 ( Pa.  Super .  Ct .  1989) .   See al so Joel  E.  Smi t h,  
Admi ssi bi l i t y  i n evi dence of  conf essi on made by accused i n 
ant i c i pat i on of ,  dur i ng,  or  f ol l owi ng pol ygr aph exami nat i on,  89 
A. L. R. 3d 230,  § 3 ( West l aw 2007) .  
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made dur i ng honest y t est i ng, 16 t he under l y i ng r at i onal e i s s i mpl y 

t hat  our  st at e l egi s l at ur e has gener al l y pr ecl uded such a 

                                                 
16 For  exampl e,  i n Schl i se,  st at ement s wer e consi der ed par t  

of  t he pol ygr aph exami nat i on and not  a di scr et e event ,  and 
t her ef or e,  t he st at ement s wer e excl uded because no St ani s l awski  
st i pul at i on had been ent er ed and,  t her ef or e,  no pol ygr aph 
evi dence coul d be ut i l i zed.   Schl i se,  86 Wi s.  2d at  43- 44.   
However ,  Schl i se seems t o have mi si nt er pr et ed St ani s l awski  i f  i t  
i nt er pr et ed St ani s l awski  t o per t ai n t o anyt hi ng mor e t han t est  
r esul t s or  t est i mony about  t he t est  r esul t s.   Thi s cour t ' s  
St ani s l awski  deci s i on per t ai ned t o pol ygr aph r esul t s and exper t  
t est i mony based upon t he exami nat i on;  i t  di d not  addr ess 
st at ement s made dur i ng a pol ygr aph exami nat i on.   See 
St ani s l awski ,  62 Wi s.  2d at  736,  741- 44.   The cour t  st at ed:  
" Hencef or t h,  i n Wi sconsi n,  exper t  opi ni on evi dence as t o 
pol ygr aph t est s may be admi t t ed i n a cr i mi nal  case subj ect  t o 
t he f ol l owi ng condi t i ons. "   I d.  at  741.   Fur t her  suppor t  f or  t he 
pr oposi t i on t hat  St ani s l awski  onl y consi der ed t est  r esul t s and 
exper t  opi ni on on t est  r esul t s i s t hat  St ani s l awski  wi t hdr ew t he 
" uncondi t i onal  r ej ect i on of  pol ygr aph evi dence"  t hat  was 
est abl i shed i n St at e v.  Bohner .   I d.  at  736,  741.   However ,  
Bohner  and i t s pr ogeny addr essed onl y pol ygr aph t est  r esul t s and 
exper t  opi ni on r egar di ng t hose r esul t s.   See St at e v.  Bohner ,  
210 Wi s.  651,  658,  246 N. W.  314,  317 ( 1933)  ( st at i ng t hat  " t he 
syst ol i c bl ood pr essur e decept i on t est  has not  yet  gai ned such 
st andi ng and sci ent i f i c  r ecogni t i on among physi ol ogi cal  and 
psychol ogi cal  aut hor i t i es as woul d j ust i f y t he cour t s i n 
admi t t i ng exper t  t est i mony deduced f r om t he di scover y,  
devel opment ,  and exper i ment s t hus f ar  made" ) ;  St at e v.  Baker ,  16 
Wi s.  2d 364,  368,  114 N. W. 2d 426 ( 1962)  ( c i t i ng t o Bohner  and 
st at i ng t hat  " [ t ] he r esul t s of  such a t est  ar e i nadmi ssi bl e,  as 
t he st at e concedes" ) .   Cases r el y i ng on Schl i se onl y per pet uat e 
i t s mi si nt er pr et at i on and f ai l  t o acknowl edge t he exi st ence of  
Wi s.  St at .  § 905. 065.  See,  e. g. ,  Gr eer ,  265 Wi s.  2d 463,  ¶9 
( f ai l i ng t o c i t e t o Wi s.  St at .  § 905. 065 but  c i t i ng t o Schl i se 
and st at i ng t hat  " anyt hi ng t hat  a def endant  says dur i ng what  i s 
consi der ed t o be par t  of  t he pol ygr aph exami nat i on i s not  
admi ssi bl e" ) .   Pr i or  t o t he cr eat i on of  Wi s.  St at .  § 905. 065,  
admi ssi bi l i t y  of  st at ement  made dur i ng a pol ygr aph exami nat i on 
seems t o have been gover ned by pr i nci pl es ar t i cul at ed i n Tur ner  
v.  St at e,  76 Wi s.  2d 1,  23- 26,  250 N. W. 2d 706 ( 1977) .  
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scenar i o under  t he pl ai n l anguage of  Wi s.  St at .  § 905. 065. 17  

Wi sconsi n St at .  § 905. 065( 2)  st at es,  " [ a]  per son has a pr i v i l ege 

t o r ef use t o di scl ose and t o pr event  anot her  f r om di scl osi ng any 

or al  or  wr i t t en communi cat i ons dur i ng or  any r esul t s of  an 

exami nat i on usi ng an honest y t est i ng devi ce i n whi ch t he per son 

was t he t est  subj ect . "    

¶45 Ther ef or e,  t he l egi s l at ur e has deci ded t hat  st at ement s 

made dur i ng honest y t est i ng ar e gener al l y excl uded,  but  i f  t hose 

st at ement s ar e gi ven at  an i nt er vi ew t hat  i s t ot al l y di scr et e 

f r om t he honest y  t est i ng,  under  t he f act or s ar t i cul at ed i n t hi s 

opi ni on,  and t he st at ement  was gi ven vol unt ar i l y ,  t hen t he 

st at ement  i s admi ssi bl e.   However ,  i f  t he st at ement s and 

                                                 
17 I n i t s cer t i f i cat i on t o t hi s cour t ,  t he cour t  of  appeal s 

br ought  our  at t ent i on t o Wi s.  St at .  § 905. 065 st at i ng t hat  " t hi s 
st at ut e was cr eat ed by t he l egi s l at ur e dur i ng t he St ani s l awski  
er a,  at  a t i me when pol ygr aph exami nat i on r esul t s wer e 
admi ssi bl e [ under  cer t ai n condi t i ons] .  .  .  .  To t he ext ent  t hat  
t hi s st at ut e st i l l  has appl i cabi l i t y  i n t he post - St ani s l awski  
er a,  i t  may pr ovi de def endant ' s wi t h a met hod .  .  .  of  
suppr essi ng st at ement s t hey made dur i ng an exami nat i on. "   We 
agr ee t hat  t hi s  st at ut e gener al l y pr ecl udes s t at ement s made 
dur i ng honest y t est i ng.   We not e,  however ,  t hat  t he l egi s l at i ve 
hi st or y of  t he st at ut e does not  appear  t o r ef er ence 
St ani s l awski .   Mor eover ,  t he pr i v i l ege was not  i ncl uded i n t he 
or i gi nal  dr af t ,  but  r at her ,  i t  was subsequent l y added by t he 
j udi c i ar y commi t t ee.   The dr i v i ng f or ce behi nd t he st at ut e 
appear s t o be empl oyment  s i t uat i ons,  but  t hi s does not  l i mi t  i t s  
appl i cat i on i n t hi s case.   Whi l e t est  r esul t s ar e no l onger  
admi ssi bl e as a r esul t  of  our  deci s i on i n Dean,  whi ch pr ohi bi t ed 
t he St ani s l awski  st i pul at i on appr oach of  admi t t i ng pol ygr aph 
evi dence,  Dean,  103 Wi s.  2d at  278- 79,  t hi s does not  el i mi nat e 
t he appl i cabi l i t y  of  Wi s.  St at .  § 905. 065 t o s t at ement s made 
dur i ng honest y t est i ng.   Our  deci s i on i n Dean di d not  addr ess 
Wi s.  St at .  § 905. 065.   " [ R] egar dl ess of  any st i pul at i on t he 
r esul t s of  ' l i e- det ect or  t est s '  ar e i nadmi ssi bl e i n Wi sconsi n 
cour t s because t hey f ai l  t he t est  of  r el evance. "   7 Dani el  D.  
Bl i nka,  Wi sconsi n Evi dence § 5065. 1 ( 2d ed.  2001) .    
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exami nat i on ar e not  t ot al l y di scr et e event s but  i nst ead ar e 

consi der ed one event ,  t hen t he st at ement s must  be excl uded by 

v i r t ue of  Wi s.  St at .  § 905. 065.  

I V 

¶46 We concl ude t hat  Davi s ' s st at ement  was not  so c l osel y 

associ at ed wi t h t he voi ce st r ess anal ysi s as t o r ender  i t  one 

event .   Rat her ,  t he exami nat i on and i nt er vi ew wer e t wo t ot al l y 

di scr et e event s.   Ther ef or e,  because Davi s ' s st at ement  was gi ven 

vol unt ar i l y  and at  a t ot al l y  di scr et e i nt er vi ew,  we concl ude 

t hat  Davi s ' s st at ement  was admi ssi bl e.   

By t he cour t . —The j udgment  of  t he c i r cui t  cour t  i s  

af f i r med.  
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¶47 ANN WALSH BRADLEY,  J.    ( dissenting) .   I  agr ee wi t h 

t he maj or i t y t hat  Davi s ' s st at ement s ar e admi ssi bl e i f  t he voi ce 

st r ess exami nat i on and t he post - exami nat i on i nt er vi ew i n whi ch 

Davi s made t he i ncul pat or y st at ement  ar e t ot al l y di scr et e 

event s.  I n addi t i on,  I  agr ee wi t h t he maj or i t y t hat  det er mi ni ng 

whet her  t hey ar e t ot al l y di scr et e event s r equi r es an exami nat i on 

of  t he t ot al i t y of  c i r cumst ances t est ,  as expl ai ned i n St at e v.  

Gr eer ,  2003 WI  App 112,  ¶11,  265 Wi s.  2d 463,  666 N. W. 2d 518.  

¶48 However ,  I  di sagr ee wi t h t he maj or i t y ' s anal ysi s 

because i t  al t er s t he essent i al  i nqui r y and mi sappl i es t he 

t ot al i t y of  t he c i r cumst ances t est .  The pr oper  i nqui r y and 

appl i cat i on of  t he t ot al i t y of  t he c i r cumst ances t est  r equi r e 

t he concl usi on t hat  t he exami nat i on and t he i nt er vi ew her e wer e 

not  t ot al l y di scr et e.  A r evi ew of  our  pr ecedent  f ur t her  suppor t s 

t hat  concl usi on.  I  t her ef or e r espect f ul l y di ssent .   

I  

¶49 Thi s i s not  a case i n whi ch t he exami nat i on c l ear l y 

t ook pl ace i n one r oom and t he i nt er vi ew cl ear l y t ook pl ace i n 

anot her  r oom.   Rat her  i t  i s  a case wher e t her e was an ongoi ng 

pr ocess wi t h bot h t he exami nat i on and t he i nt er vi ew occur r i ng i n 

t wo pl aces.    

¶50 A r evi ew of  t he r el evant  f act s her e i s hel pf ul  as a 

pr ef ace t o t he anal ysi s.  Whi l e at  t he pol i ce st at i on,  Det ect i ve 

Swanson met  wi t h Davi s i n an i nt er vi ew r oom.  Swanson l ef t  and 

r et ur ned wi t h Det ect i ve Buenni ng.  Davi s was escor t ed by Buenni ng 

t o t he f ami l y r oom wher e t he voi ce st r ess exami nat i on was 

conduct ed i n Swanson' s absence.   
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¶51 Af t er  t he t est ,  Davi s was r et ur ned t o t he i nt er vi ew 

r oom.  Buenni ng t ol d Swanson t hat  he bel i eved Davi s had been 

decept i ve.  Bot h det ect i ves t hen escor t ed Davi s back t o t he 

f ami l y r oom.   

¶52 Whi l e i n t he f ami l y r oom,  wi t h Swanson pr esent ,  

Buenni ng conf r ont ed Davi s and t ol d hi m t hat  hi s answer s had been 

decept i ve,  showi ng hi m char t s of  t he t est  r esul t s.  Al t hough 

Davi s pr ot est ed t hat  he had not  done anyt hi ng,  Buenni ng 

cont i nued t o pr ess hi m.  Event ual l y Davi s capi t ul at ed and 

acknowl edged t he r esul t s.  Buenni ng t hen asked Davi s i f  he want ed 

t o t al k.  Davi s r esponded " yes. "  Buenni ng asked i f  Davi s 

pr ef er r ed t o t al k t o Swanson,  and Davi s i ndi cat ed t hat  he di d.  

Then Buenni ng sai d " I ' m f i ni shed her e, "  c l osed hi s l apt op,  and 

l ef t  t he f ami l y r oom wi t h t he exami nat i on par apher nal i a.  

¶53 Next ,  Swanson spoke t o Davi s,  i ndi cat ed t hat  t hey 

needed t o t al k,  and t ook Davi s back t o t he i nt er vi ew r oom.  He 

l ef t  t he r oom t o r et r i eve f or ms,  r et ur ni ng wi t hi n f i ve mi nut es.  

When Swanson r et ur ned,  Davi s made t he st at ement s at  i ssue her e.  

I I  

¶54 The maj or i t y st at es t hat  t he i ssue i n t he case i s 

" whet her  Davi s ' s st at ement  was so cl osel y associ at ed wi t h t he 

voi ce st r ess anal ysi s t hat  i t  must  be suppr essed. "  Maj or i t y op. ,  

¶2.  I t  asser t s t hat  a st at ement  made dur i ng a voi ce st r ess 

anal ysi s i s gener al l y i nadmi ssi bl e by v i r t ue of  Wi s.  St at .  

§ 905. 065,  i d. ,  ¶45,  but  ul t i mat el y concl udes t hat  t he st at ement  



No.   2006AP1954- CR. awb 

 

3 
 

at  i ssue her e was made af t er  t he anal ysi s was compl et ed and t hat  

t he st at ement  i s admi ssi bl e. 1 

¶55 Accor di ng t o t he maj or i t y,  t he quest i on of  whet her  

Davi s ' s st at ement  i s admi ssi bl e depends on whet her  t he st at ement  

and t he voi ce st r ess exami nat i on wer e t wo di scr et e event s.  I d. ,  

¶23.  I n or der  t o det er mi ne whet her  t he exami nat i on and t he 

st at ement  ar e t ot al l y di scr et e,  t he maj or i t y appl i es a t ot al i t y 

of  t he c i r cumst ances t est  based on Gr eer .  

¶56 The maj or i t y concl udes t hat  t her e wer e di scr et e 

event s.  I t  bases i t s concl usi on on t he f act s t hat  t her e wer e t wo 

of f i cer s i nvol ved,  and t hat  Buenni ng st at ed t hat  he was 

f i ni shed,  c l osed hi s l apt op,  and l ef t  wi t h t he exami nat i on 

equi pment  bef or e Davi s made hi s st at ement .  I d. ,  ¶30.  Fur t her ,  

t he maj or i t y expl ai ns t hat  Swanson di d not  r ef er  t o t he 

exami nat i on or  r esul t s dur i ng t he t i me t hat  Davi s made t he 

st at ement s,  and t hat  t he exami nat i on and Davi s ' s st at ement s 

occur r ed i n di f f er ent  r ooms.   

                                                 
1 The maj or i t y concl udes t hat  t he under l y i ng r at i onal e f or  

excl udi ng st at ement s made dur i ng honest y t est i ng i s t hat  " our  
st at e l egi s l at ur e has gener al l y pr ecl uded such a scenar i o under  
t he pl ai n l anguage of  Wi s.  St at .  § 905. 065. "  Maj or i t y op. ,  ¶44.  
The maj or i t y ' s concl usi on seems pr obl emat i c f or  t wo r easons.  

Fi r st ,  i t s  concl usi on i mpl i es t hat  t he opi ni on shoul d 
r esol ve t he pr esent  case by i nt er pr et i ng and appl y i ng § 905. 065.  
However ,  t he maj or i t y does not  pur por t  t o do t hi s.   

Second,  t he maj or i t y r esol ves t hi s case by r el y i ng upon a 
l i ne of  cases,  none of  whi ch i nt er pr et s or  appl i es § 905. 065.  
How can t he r at i onal e under l y i ng a r ul e est abl i shed i n t hese 
cases be a st at ut e t hat  none of  t he cases ever  ment i ons?  
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A 

¶57 The pr obl ems wi t h t he maj or i t y ' s anal ysi s begi n wi t h 

i t s st at ement  of  t he i nqui r y.  I n St at e v.  Schl i se t hi s cour t  

det er mi ned t hat  t he admi ssi bi l i t y  of  st at ement s made af t er  a 

pol ygr aph exami nat i on t ur ns on whet her  t he i nt er vi ew i n whi ch 

st at ement s ar e made i s t ot al l y di scr et e f r om t he exami nat i on.  86 

Wi s.  2d 26,  42,  271 N. W. 2d 619 ( 1978) .  Fol l owi ng Schl i se,  t he 

cour t  of  appeal s i n Gr eer  st at ed t hat  t he admi ssi bi l i t y  t ur ns on 

" whet her  t he i nt er vi ews el i c i t i ng t he st at ement s ar e f ound t o be 

t ot al l y di scr et e f r om t he exami nat i on whi ch pr ecedes t hem. "  265 

Wi s.  2d 463,  ¶10 ( i nt er nal  quot at i ons omi t t ed) .   

¶58 At  sever al  poi nt s i n t he opi ni on,  t he maj or i t y  

cor r ect l y st at es t hat  t he i nqui r y i s whet her  t he exami nat i on and 

i nt er vi ew wer e t wo di scr et e event s.  However ,  i n t he anal ysi s  

sect i on t he maj or i t y al t er s t he t est  set  f or t h i n Schl i se and 

Gr eer  and i nst ead asks whet her  t he exami nat i on and Davi s ' s  

st at ement  ar e di scr et e event s.  Maj or i t y op. ,  ¶23.   

¶59 By al t er i ng t he t est ,  t he maj or i t y i mpl i es t hat  t he 

post - exami nat i on i nt er vi ew commenced when Davi s  began maki ng hi s  

st at ement .  That  assumpt i on i s unt enabl e.  The maj or i t y r ecogni zes 

t hat  t he voi ce st r ess exami nat i on was over  when Davi s was 

unhooked f r om t he voi ce st r ess anal ysi s equi pment .  See i d. ,  ¶9.  

What  i t  f ai l s  t o acknowl edge,  however ,  i s  t hat  when Buenni ng and 

Swanson escor t ed Davi s t o t he f ami l y r oom and conf r ont ed hi m 

wi t h t he t est  r esul t s,  t hey wer e i ni t i at i ng t he post - exami nat i on 

i nt er vi ew.  
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¶60 Schl i se and Gr eer  demand t hat  we anal yze whet her  

Davi s ' s st at ement s occur r ed dur i ng an i nt er vi ew t hat  was t ot al l y  

di scr et e f r om t he exami nat i on.  Thus,  t he pr oper  anal ysi s shoul d 

f ocus on whet her  t he i nt er vi ew,  i ncl udi ng t he per i od dur i ng 

whi ch Davi s was i n t he f ami l y r oom wi t h bot h Buenni ng and 

Swanson,  i s t ot al l y di scr et e f r om t he exami nat i on.  Yet  t he 

maj or i t y does not  exami ne t he i nt er vi ew as i ncl udi ng t hat  

per i od.  

B 

¶61 The maj or i t y opi ni on i s al so pr obl emat i c i n i t s 

appl i cat i on of  t he t est  i t  set s f or t h.  I t  set s f or t h f i ve 

f act or s f r om Gr eer  t hat  ar e r el evant  i n det er mi ni ng whet her  t he 

voi ce st r ess exami nat i on and t he i nt er vi ew ar e t ot al l y di scr et e:    

( 1)  whet her  t he def endant  was t ol d t he t est  was over ;  
( 2)  whet her  any t i me passed bet ween t he anal ys i s and 
t he def endant ' s st at ement ;  ( 3)  whet her  t he of f i cer  
conduct i ng t he anal ysi s di f f er ed f r om t he of f i cer  who 
t ook t he st at ement ;  ( 4)  whet her  t he l ocat i on wher e t he 
anal ysi s was conduct ed di f f er ed f r om wher e t he 
st at ement  was gi ven;  and ( 5)  whet her  t he voi ce st r ess 
anal ysi s was r ef er r ed t o when obt ai ni ng a st at ement  
f r om t he def endant .   

Maj or i t y op. ,  ¶23.  As not ed,  i n Gr eer  t he f act or s r ef er  t o t he 

" i nt er vi ew"  r at her  t han t he " st at ement . "  

¶62 Rat her  t han exami ni ng t he f i ve f act or s i n a 

st r ai ght f or war d way,  det er mi ni ng whet her  each f act or  i ndi cat es 

t hat  t he event s wer e t ot al l y di scr et e,  t he maj or i t y l i s t s 

sever al  f act or s t hat  i ndi cat e t hat  t he event s ar e di scr et e.  I d. ,  

¶30.  When i t  r eaches t he f act or s t hat  i ndi cat e t hat  t he event s 

ar e r el at ed,  i t  di scount s t hem on t he gr ound t hat  t he event s ar e 

t ot al l y di scr et e.  
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¶63 A cl ose anal ysi s  of  f act or s,  however ,  r eveal s t hat  t he 

exami nat i on and t he i nt er vi ew her e wer e not  di scr et e event s.  I  

exami ne each i n t ur n.   

1.   Was t he def endant  t ol d t he exami nat i on was over ? 

¶64 Buenni ng di d not  gi ve Davi s any i ndi cat i on t hat  t he 

exami nat i on was over  unt i l  wel l  i nt o t he post - exami nat i on 

i nt er vi ew,  when he st at ed " I ' m f i ni shed her e. "  Mor eover ,  

Buenni ng' s st at ement  t hat  " I ' m f i ni shed her e"  i s  equi vocal .  Bot h 

Buenni ng and Swanson wer e i n t he f ami l y r oom at  t he t i me,  

Buenni ng had j ust  asked Davi s i f  he woul d pr ef er  t o t al k t o 

Swanson,  and Davi s had r esponded t hat  he woul d.  Thus,  Buenni ng' s 

st at ement  can be i nt er pr et ed t o mean t hat  he was f i ni shed,  not  

t hat  t he exami nat i on was f i ni shed.   

2.   Di d any t i me pass bet ween t he exami nat i on and t he 

i nt er vi ew? 

¶65 The maj or i t y f ocuses on t he f i ve mi nut es bet ween 

Buenni ng packi ng up t he voi ce st r ess anal ysi s equi pment  and 

Davi s gi v i ng hi s st at ement  t o Swanson.  Al t hough i t  concedes t hat  

t he shor t  per i od of  t i me i s an i ndi cat i on t hat  t he event s ar e 

not  di scr et e,  t he maj or i t y mer el y st at es t hat  " t i me al one i s not  

di sposi t i ve. "  I d. ,  ¶31.   

¶66 The i mpor t ant  poi nt ,  however ,  i s  t hat  af t er  Davi s 

agr eed t o gi ve a st at ement ,  onl y  enough t i me passed f or  hi m t o 

be escor t ed t o a di f f er ent  r oom and f or  Swanson t o r et r i eve some 

paper wor k.  Af t er  t he br eak,  t hi ngs pi cked up pr eci sel y wher e 

t hey had l ef t  of f ,  wi t h Davi s agr eei ng t o gi ve t he st at ement  

t hat  had been el i c i t ed by Buenni ng i n t he f ami l y r oom.  I t  i s  
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i ncor r ect  t o suggest  t hat  t her e ar e t ot al l y di scr et e event s when 

t he br eak bet ween t hem was so shor t  and t he subj ect  of  

di scussi on ( t hat  Davi s had pr ev i ousl y not  t ol d t he t r ut h and 

woul d now agr ee t o gi ve a t r ut hf ul  st at ement )  was i dent i cal  

bef or e and af t er  t he br eak.   

3.   Was t he of f i cer  conduct i ng t he exami nat i on di f f er ent  

f r om t he of f i cer  conduct i ng t he i nt er vi ew? 

¶67 The maj or i t y mai nt ai ns t hat  di f f er ent  of f i cer s 

conduct ed t he exam and t he i nt er vi ew.  However ,  as not ed,  t he 

i nt er vi ew began when bot h Buenni ng and Swanson wer e i n t he 

f ami l y r oom wi t h Davi s.  Bot h wer e pr esent  when Davi s capi t ul at ed 

and conceded t he r esul t s of  t he t est ,  agr eei ng t o gi ve a 

st at ement .   

¶68 Al t hough onl y Swanson was pr esent  i n t he r oom when 

Davi s gave hi s st at ement ,  Swanson mer el y asked Davi s t o gi ve hi s 

st at ement  af t er  Davi s had al r eady agr eed t o gi ve i t  whi l e t hey 

wer e i n t he f ami l y r oom.  The i nt er vi ew ( t hat  i s,  al l  of  t he 

di scussi on r egar di ng Davi s ' s act i ons and t he exami nat i on)  t ook 

pl ace i n t he f ami l y r oom wi t h Buenni ng.  Thus,  whi l e t her e wer e 

t wo of f i cer s i nvol ved,  bot h conduct ed t he i nt er vi ew.  Because 

Buenni ng was i nvol ved i n bot h t he exami nat i on and t he i nt er vi ew,  

t he of f i cer  conduct i ng t he exami nat i on was not  di f f er ent  f r om 

" t he"  of f i cer  conduct i ng t he i nt er vi ew.  

4.   Was t he l ocat i on of  t he exami nat i on di f f er ent  f r om t he 

l ocat i on of  t he i nt er vi ew?  

¶69 Al t hough t he post - exami nat i on i nt er vi ew began i n t he 

same r oom i n whi ch t he exami nat i on was conduct ed,  Davi s was 
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moved t o t he i nt er vi ew r oom t o gi ve hi s st at ement  t o Swanson.  

Mor e i mpor t ant l y ,  t hough,  t hi s i s a case i n whi ch t her e was an 

ongoi ng pr ocess.   

¶70 Davi s was at  t he pol i ce st at i on f or  t he pur pose of  t he 

exami nat i on.  He was moved back and f or t h bet ween t he i nt er vi ew 

r oom and t he f ami l y r oom sever al  t i mes.  Davi s had been i n bot h 

r ooms wi t h bot h of f i cer s.  As not ed above,  t hi s i s not  a case i n 

whi ch t he exami nat i on and t he i nt er vi ew each cl ear l y t ook pl ace 

i n a s i ngl e r oom.  Rat her ,  i t  i s  a case i n whi ch t her e was 

ongoi ng pr ocess,  i ncl udi ng an exami nat i on and an i nt er vi ew,  

whi ch occur r ed i n t wo pl aces.  

5.  Wer e t he exami nat i on r esul t s used i n obt ai ni ng t he 

st at ement ?  

¶71 Ther e i s no quest i on t hat  t he r esul t s of  t he 

exami nat i on wer e used t o obt ai n Davi s ' s st at ement .  The maj or i t y 

mai nt ai ns t hat  " so l ong as t he exami nat i on and i nt er vi ew ar e t wo 

t ot al l y di scr et e event s,  l et t i ng t he def endant  know t hat  he or  

she di d not  pass t he exami nat i on .  .  .  does not  negat e t hat  t he 

exami nat i on and post - exami nat i on i nt er vi ew ar e .  .  .  t ot al l y 

di scr et e event s . "  Maj or i t y op. ,  ¶33.  However ,  t he use of  

exami nat i on r esul t s i s a f act or  t o consi der  i n det er mi ni ng 

whet her  t her e ar e t wo di scr et e event s.  Di scount i ng t he f act or  on 

t he gr ound t hat  t her e ar e t wo di scr et e event s j ust  begs t he 

quest i on.   

¶72 The maj or i t y al so mai nt ai ns t hat  " at  no t i me dur i ng 

t he i nt er vi ew di d Det ect i ve Swanson r el at e back t o or  r el y on 

t he voi ce st r ess eval uat i on or  i t s r esul t s. "  I d.  The r eason i s 
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t hat  Swanson di d not hi ng but  ask Davi s t o r eci t e t he st at ement  

t hat  Buenni ng had el i c i t ed f r om Davi s a f ew mi nut es pr i or .   

¶73 The f act or s c i t ed by t he maj or i t y t her ef or e i ndi cat e 

t hat  t her e wer e not  t wo t ot al l y di scr et e event s.  Whet her  Davi s 

was t ol d t he exam was over  i s uncl ear ;  t her e was essent i al l y  no 

t i me br eaki ng up t he event s  i nvol ved;  bot h of f i cer s wer e 

i nvol ved i n t he pr ocess and Buenni ng per f or med most  of  t he 

i nt er vi ewi ng;  t he t wo r ooms wer e each used f or  bot h t he 

exami nat i on and t he i nt er vi ew;  and t he exami nat i on r esul t s wer e 

used dur i ng t he i nt er vi ew t o el i c i t  Davi s ' s st at ement .   

C 

¶74 Fi nal l y,  a r evi ew of  pr i or  cases suppor t s t he 

concl usi on t hat  t he exami nat i on and t he i nt er vi ew wer e not  

di scr et e event s.  Thi s case cl osel y r esembl es Schl i se,  wher e an 

of f i cer  conduct ed a pol ygr aph exami nat i on and a post - exami nat i on 

i nt er vi ew t hat  wer e bot h a par t  of  a l onger ,  seaml ess pr ocess.  

That  pr ocess i ncl uded a l engt hy pr e- exami nat i on i nt er vi ew,  t he 

act ual  pol ygr aph exami nat i on,  and t he post - exami nat i on 

i nt er vi ew,  al l  conduct ed by one of f i cer .  86 Wi s.  2d at  42- 43.  

The post - exami nat i on i nt er vi ew i nvol ved t he of f i cer  conf r ont i ng 

t he def endant  wi t h t he r esul t s of  t he t est ,  t her eby el i c i t i ng an 

i ncr i mi nat i ng st at ement .  I d.  at  40.  Thi s cour t  det er mi ned t hat  

t he exami nat i on and t he i nt er vi ew wer e so cl osel y associ at ed i n 

t i me and cont ent  t hat  t hey had t o be consi der ed one event .  I d.  

at  43.  

¶75 The pr esent  case i s s i mi l ar .  Davi s was gi ven t he voi ce 

st r ess exami nat i on,  whi ch was over  when he was unhooked f r om t he 
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equi pment  and escor t ed t o t he i nt er vi ew r oom.  Swanson and 

Buenni ng br ought  Davi s back i nt o t he f ami l y r oom and conf r ont ed 

hi m wi t h t he r esul t s of  t he t est  i n a post - exami nat i on 

i nt er vi ew.  Dur i ng t he i nt er vi ew Buenni ng used t he r esul t s of  t he 

t est  t o el i c i t  a st at ement  f r om Davi s.  Davi s was t aken back t o a 

r oom he had been i n and out  of  dur i ng t he ent i r e pr ocess so t hat  

he coul d put  hi s st at ement  i n wr i t i ng.  

¶76 Thus,  as i n Schl i se,  t her e was a s i ngl e,  ongoi ng 

pr ocess,  t he post - exami nat i on i nt er vi ew was conduct ed by t he 

of f i cer  t hat  conduct ed t he exami nat i on,  and t he r esul t s of  t he 

t est  wer e used t o el i c i t  an i ncupl at or y st at ement .  The pr i mar y 

di f f er ence bet ween t hi s case and Schl i se i s t hat  t hi s case 

i nvol ved t wo of f i cer s,  bot h of  whom wer e i nvol ved i n t he ent i r e 

pr ocess.  Fur t her ,  whi l e t her e wer e t wo r ooms i nvol ved,  each had 

been used t hr oughout  t he ongoi ng pr ocess.  

¶77 Thi s case i s  al so di f f er ent  i n i mpor t ant  ways f r om 

Gr eer  and St at e v.  Johnson,  193 Wi s.  2d 382,  535 N. W. 2d 441 ( Ct .  

App.  1995) ,  i n whi ch t he exami nat i ons and i nt er vi ew wer e 

di scr et e.  I n Gr eer ,  one of f i cer  spoke t o t he def endant  t he day 

bef or e t he def endant  was gi ven a pol ygr aph exami nat i on.  The 

exami nat i on was conduct ed by a di f f er ent  of f i cer .  Af t er  i t  was 

compl et ed,  t he def endant  was t ol d or al l y and i n wr i t i ng t hat  t he 

exami nat i on was over .  265 Wi s.  2d 463,  ¶¶3- 4.  An hour  passed and 

t he def endant  was moved t o a di f f er ent  r oom.  Ther e,  t he f i r st  

of f i cer  conduct ed an i nt er vi ew i n whi ch t he def endant  conf essed.  

I d. ,  ¶7.  The cour t  of  appeal s det er mi ned t hat  t he exami nat i on 

and t he i nt er vi ew wer e not  t ot al l y di scr et e.  I d. ,  ¶16.  
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¶78 I n Gr eer  t he st at ement  t hat  t he exami nat i on was over  

was cl ear ,  wher eas her e t he st at ement  was equi vocal .  The 

def endant  i n t hat  case had an hour  t o di f f er ent i at e bet ween t he 

exami nat i on and i nt er vi ew,  wher eas Davi s had onl y l ong enough 

f or  Swanson t o r et r i eve paper wor k.  The of f i cer s i n Gr eer  pl ayed 

di st i nct  r ol es,  wher eas bot h of f i cer s her e wer e i nvol ved 

t hr oughout  t he pr ocess.  Al t hough t hi s case i nvol ves t wo r ooms,  

as di d Gr eer ,  i t  i s  di st i nct  i n t hat  bot h r ooms wer e used 

t hr oughout  t he pr ocess.  The Gr eer  cour t  det er mi ned t hat  t he 

of f i cer ' s use of  t he exami nat i on r esul t s dur i ng t he i nt er vi ew 

di d not  al one pr event  t he exami nat i on and i nt er vi ew f r om bei ng 

di scr et e.  I d. ,  ¶14.  Nonet hel ess,  i t  r ecogni zed t hat  usi ng t he 

r esul t s count s agai nst  a det er mi nat i on t hat  t he event s ar e 

t ot al l y di scr et e.  I d. ,  ¶11.  

¶79 The cour t  of  appeal s det er mi ned i n Johnson t hat  t her e 

wer e di scr et e event s even t hough t her e was onl y one of f i cer  

conduct i ng t he exami nat i on and t he i nt er vi ew.   193 Wi s.  2d 382,  

389.  I t  based t he det er mi nat i on on t he f act s t hat  t he def endant  

was moved t o a di f f er ent  r oom,  t her e was a di st i nct  br eak 

bet ween t he t wo event s,  and t he of f i cer  di d not  r ef er  t o t he 

t est  r esul t s i n or der  t o el i c i t  t he i ncul pat or y st at ement .  I d.   

Ther e i s no i ndi cat i on t hat  t he i nt er vi ew r oom had been used 

t hr oughout  t he pr ocess,  as i s t he case her e.  Mor e i mpor t ant l y,  

i n t hi s case i t  was t he use of  t he t est  r esul t s t hat  el i c i t ed 

Davi s ' s st at ement .  Fur t her ,  Davi s ' s st at ement  t o Swanson came 

di r ect l y af t er  Buenni ng had i nduced hi m t o gi ve i t ,  wi t h onl y 

enough t i me passi ng f or  Swanson t o r et r i eve paper wor k.   
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¶80 Because t hi s case i s s i mi l ar  t o Schl i se,  and di st i nct  

f r om Gr eer  and Johnson,  t he case l aw f avor s t he concl usi on t hat  

t he exami nat i on and t he i nt er vi ew wer e not  di scr et e event s.   

I I I  

¶81 I n sum,  t he maj or i t y has al t er ed t he f ocus of  t he 

i nqui r y set  f or t h i n Gr eer  and Schl i se.  As a r esul t  of  skewi ng 

t he f ocus,  i t  i ncor r ect l y assumes t hat  t he post - exami nat i on 

i nt er vi ew commenced when Davi s  made hi s st at ement .  Addi t i onal l y,  

t he maj or i t y mi sappl i es t he t ot al i t y of  t he c i r cumst ances t est .  

I  concl ude t he pr oper  i nqui r y and appl i cat i on of  t he t ot al i t y of  

t he c i r cumst ances t est ,  t oget her  wi t h our  pr i or  case l aw,  

r equi r es t he concl usi on t hat  t he exami nat i on and t he i nt er vi ew 

her e wer e not  di scr et e event s.  I  t her ef or e r espect f ul l y di ssent .  

¶82 I  am aut hor i zed t o st at e t hat  Chi ef  Just i ce SHI RLEY S.  

ABRAHAMSON j oi ns t hi s di ssent .  
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