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STATE OF W SCONSI N ) I N SUPREME COURT

In the matter of the John Doe petition:

State of Wsconsin ex rel. Adrian T. Hi pp,

FI LED
Petitioner,
v JUN 20, 2008
The Honorabl e Marshall B. Murray, presiding, g;ﬁﬂﬂiﬁ;ﬁﬁﬁgmt

Respondent - Peti ti oner.

REVI EW of a decision of the Court of Appeals. Affirned.

M1 ANN WALSH BRADLEY, J. The Honorable Mrshall B
Murray seeks review of a published court of appeals decision
granting a wit of mandanmus. The wit directed him upon remand
to permt the conplainant, Adrian H pp, to have subpoenas issued

for those persons he listed as witnesses for a John Doe hearing.?!

! See Hipp v. The Honorable Marshall B. Mirray, 2007 W App
202, 305 Ws. 2d 148, 738 NWwW2d 570; Ws. Stat. 8 (Rule)
809.51(1) (2005-06).
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The court of appeals concluded that clerks of court may issue
subpoenas for John Doe heari ngs.

12 Judge Murray maintains that under Ws. Stat. 8§ 968. 26
a John Doe judge has exclusive authority to subpoena w tnesses
for a John Doe hearing. He argues that the court of appeals
erred in determning that John Doe conplainants nay seek to have
clerks of ~court subpoena wtnesses pursuant to Ws. Stat.
§ 885.01.°

13 W determne that a John Doe judge has exclusive
authority to subpoena wtnesses in a John Doe proceeding based
upon the |anguage of the John Doe statute (8 968.26), the
history of its application, and principles of statutory
construction. The case does not present the issue of whether a
John Doe judge is required to subpoena every witness that a John
Doe petitioner requests. W save that issue for another day.

14 Utimately, however, we agree wth the court of
appeals that a wit of nmndanus should be granted and we
instruct that upon remand the John Doe judge here should issue
subpoenas. Accordingly, we affirm the court of appeals, albeit
with a different rationale.

I

15 The basic facts of this case are not in dispute. At

the times relevant to the case, Hi pp has been incarcerated. In

the fall of 2006 H pp filed a John Doe petition with the Crcuit

2 All references to the Wsconsin Statutes are to the 2005-
06 version unl ess otherw se not ed.
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Court for M Iwaukee County. The petition alleges that H pp was
arrested and placed into custody in January 2001. After he was
in custody, H pp asked friends to retrieve his personal property
from the apartnent he had been sharing wth Robert Richter.
Richter informed one of the friends that Lisa Coleman had
already renoved the property. Wen Coleman was contacted, she
refused to hand over any property.

16 The petition also alleges that H pp's friends
contacted the manager of the apartnent and provided her with a
letter from Hi pp authorizing her to release H pp's property to
the friends. However, the only property left in the apartnent
when the friends arrived was sonme paperwork and clothing. Hipp
states in the petition that he did not give Col eman perm ssion
to take his property. Attached to the petition was a |list of the
property H pp alleges to have been stolen, affidavits of two of
Hipp's friends regarding the allegations in the petition, and a
[ist of wtnesses.

17 The case was assigned to Judge Miurray. The first
hearing on the matter occurred in Novenber 2006. Hi pp, who was a
prisoner at the Stanley Correctional Institute, was produced for
t he hearing. However, he had not been informed that the hearing
was to take place. Judge Mirray therefore decided that the
heari ng shoul d be reschedul ed.

18 Nevert hel ess, Judge Miurray proceeded to discuss the
nature of the case. He asked the assistant district attorney,
John Reddin, for information. Although he produced no w tnesses,
Reddi n proceeded to nake assertions regarding the facts of the

3
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case to Judge Mirray. He stated that H pp was convicted of
credit card fraud against Richter, that Coleman had been
Richter's guardian, and that R chter was now deceased. Reddin
specul ated that any restitution owed by Hpp to R chter would
accrue to Richter's estate and that Coleman was a representative
of the estate. Thus, it was Reddin's view that the matter in the
John Doe proceeding would be better addressed in a civil case

rather than in a crimnal case.

It appears to ne wthout knowng the facts—and |
don't know if this would be a fact—that it appears to
me that there may be sone self-help going on here of
hol di ng property that was apparently abandoned by M.

H pp when he was arrested. | don't know if there is an
i ssue of back rent or not, but the whole thing strikes
me as being civil in nature, not a crinme—

19 Judge Miurray questioned Hi pp about the case. Hipp
admtted that he had been ordered to pay restitution to
Richter's estate and a credit card conmpany. However, he stated
that he had "no know edge of the fact that |[Coleman] has
anything to do with the estate” and that he "would like to see

evidence of that if that's the case. Hipp reiterated the
information in his petition regarding Col enan's acti ons.

10 Judge Murray enphasized that it fell upon Hpp to
assure that w tnesses were present, stating that "it's your

responsibility to get your wtnesses here. You |look at the

statute.” Hpp then inquired as to how he was to produce
W tnesses that were not his friends and perhaps unwilling to
conme. Judge Murray responded: "I'm not the Judge in this case. |

am just responding to the petition that you wote. You have to
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bring in information to ne. I'mjust a police officer trying to
do an investigation here.”

11 The hearing was rescheduled for Decenber 2006.
However, |ike the Novenber 2006 hearing, the reschedul ed hearing
was derailed. Reddin stated that he had neglected to produce
Hi pp, suggested that the hearing be reschedul ed, and assured
Judge Miurray that he would nake sure to produce Hpp at a
reschedul ed hearing. Although H pp was not present, Reddin and
Judge Murray discussed the substance of the case. Reddin told
the judge that he had spoken to Coleman. She told Reddin that
she was executor of Richter's estate, that H pp was incarcerated
for theft from Richter, and that H pp had used Richter's credit
card for cash such that it was not possible to trace how the
nmoney had been used.

112 Judge Murray noticed two people sitting in the
courtroom They advised the judge that they were wtnesses in
the Hi pp proceeding. Judge Miurray told them if H pp used noney
taken to buy the property at issue in the case, he did not
"think [H pp] has an argunment . . . if this were a repo kind of
situation, he would have lost it anyway . . . ." In addition,

Judge Murray addressed the issue of the subpoena:

Court clerk: They remain under subpoena?

[Judge Murray]: Yes, were you given a subpoena by M.
H pp?

[Wtness]: He said he sent them in the mail, but we
never did get them
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[Judge Murray]: Well, if you receive them renenber
that you're under subpoena until the next court date.
kay?

113 Reddin then told Judge Murray that H pp did not have
subpoena power wunder the statute, stating that "the way the
statute is, he does not have subpoena power. . . ." Wile Hipp
may ask wtnesses to attend, Reddin nmaintained, he has no
authority to require attendance. Judge Mirray stated his
agreenment with Reddin's view The hearing was rescheduled for
January 2007.

14 H pp requested the clerk of the circuit court for
M | waukee County to subpoena w tnesses for the January hearing.
The clerk issued five subpoenas, which listed attorney Jon
Schuster as the person to contact w th questions.

115 Reddin sent a letter to Schuster stating that the
subpoenas were invalid. He asserted that the January hearing was
to determ ne whether there was "reason to believe" a crine had
been commtted, and that no subpoenas could be issued until such
a determ nation had been made. Reddin further stated that he had
told several of the subpoenaed w tnesses that the subpoenas had
no legal effect and that they were therefore not required to
appear. Further, Reddin represented that he had consulted wth
Judge Murray, and that Judge Mirray had agreed that the
i ndividuals were not required to appear. The letter provides in

part as foll ows:

| have advised the three individuals served that these
subpoenas have no legal effect and that they are not
required to appear. | have consulted with Judge Mirray
and he concurs with this advice. He did offer that you
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may appear Monday and nake any statenments to him that
you wish. In the event Judge Miurray nmakes a finding
that there is reason to believe that a crine has been
commtted, and based on that finding orders a John Doe
Proceeding, the judge, and only the judge, wll have
subpoena power.

116 At the January  hearing, Judge Murray began by
questioning H pp regarding the allegations in Hpp's petition.
When Judge Murray asked H pp whether he had any w tnesses, Hipp
responded that he saw only three of the eight w tnesses he had
listed and that sonme subpoenaed w tnesses were not in court.

Judge Murray responded that H pp did not have subpoena power:

M. Hi pp: Your Honor, | provided you wwth a copy of
the proposed witness list, and on the list there were
eight individuals nanmed. | see three of them here. |
do not know who else may or may not be here in the
hallway. . . . | did subpoena them so—

Judge Murray: You don't have subpoena power, sir.

M. Hpp: Wll, the circuit court issued the subpoenas
that I have, that | sent you copies of.

Judge Murray: The clerk of court doesn't have subpoena
power .

M. Hipp: Understand Your Honor. | have an ability to
have wi tnesses on ny half to be present on a John Doe.

Judge Murray: You can ask witnesses to cone. You don't
have a right to subpoena them

M. Hipp: Who has subpoena power, Your Honor?

Judge Murray: |If anybody has subpoena power, it's ne.

117 Judge Murray then addressed the nature of the hearing.
He stated that it was his job to determ ne whether there was

probabl e cause. However, Reddin interjected that the proceedi ngs
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had not vyet reached the point where wtnesses could be
subpoenaed. He acknow edged that he had explained to several
W tnesses that the subpoenas they had received fromthe clerk of
the circuit court were without legal basis and did not require

attendi ng the hearing:

| becane aware . . . that a nunber of people . . . had
been supposedly subpoenaed. | |ooked. | got copies of
the subpoenas, and they clearly were wthout |ega
basi s.

I expl ai ned to t hem t hey wer e not | egal
subpoenas. . . . There is no subpoena power by anyone

at this point, until the Court makes a finding that
there is reason to believe a crinme was conmtted, then
you have subpoena power, not M. Hi pp.

118 Judge Miurray then asked Hpp to call his wtnesses.
The wtnesses who had appeared for the hearing testified
regardi ng the substance of the case. Hipp also testified. Judge
Murray denied the petition. At first he stated that H pp had
failed to show probable cause. However, Reddin again
interjected, stating that the appropriate standard was whether
there was reason to believe a crime had been commtted. Judge

Murray agreed and stated that standard had not been net:

Judge Murray: You have not given ne evidence. |I'm
denyi ng your petition for probable cause. | don't find
there is probable cause a crinme is conmtted by Mss
Coleman or anyone &else as it relates to your

property.

Reddin: | believe the finding that you need to nake
there is not reason to believe a crine has been
commtted rather than probabl e cause.
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Judge Murray: |'m sorry. There is reason to believe
that a crine hasn't been commtted and by whom 3

119 Hipp filed a petition for supervisory wit in the
court of appeals. The court of appeals determned that the
subpoenas issued by the clerk of court pursuant to 8 885.01(1)
were valid. It therefore granted the wit and remanded wth
instructions that H pp have subpoenas issued for the persons he

wants to testify in the proceeding. Hpp v. The Honorable

Marshall B. Miurray, 2007 W App 242, 916, 305 Ws. 2d 148, 738

N. W2d 570. Judge Murray petitions for review
I
20 This case presents the issue of whether a John Doe
j udge has exclusive authority to subpoena w tnesses for a John

Doe hearing.* It does not present the issue of whether a John Doe

3 Although the transcript of the hearing reveals sone
uncertainty as to its nature, both Judge Murray and H pp now are
in accord that it was a probable cause hearing. A John Doe judge
is required to conduct a hearing if the John Doe petition neets
the threshold test of alleging objective, factual assertions
sufficient to support a reasonable belief that a crime has been
commtted. State ex rel. Reimann v. GCircuit Court for Dane
County, 214 Ws. 2d 605, 623, 571 N W2d 385 (1997). As Judge
Murray acknowl edges in his brief, although he "never formally
determ ned that Hipp's John Doe petition nmet the threshold test,
he inplicitly determned that it net the threshold test when he
proceeded with a hearing on the John Doe petition."

4 Judge Murray also raised and briefed a second issue of
whet her a John Doe judge is required to subpoena every w tness
that a John Doe petitioner requests and to exam ne every such
witness at the John Doe proceeding. In his reply brief and at
oral argunent, however, Judge Miurray conceded that the facts of
this case do not present the issue of a John Doe judge's
di scretion in subpoenaing and exam ning w tnesses because Judge
Murray never refused to subpoena or exanmine any of Hipp's
W t nesses.
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judge is required to subpoena every wtness that a John Doe
petitioner requests. W save that issue for another day. CQur
determ nation requires that we interpret and apply Ws. Stat.
88 968.26 and 885.01. Statutory interpretation and application
are questions of law that this court reviews independently of
the determnations rendered by the circuit court and court of

appeals. Haferman v. St. Clare Healthcare Found., Inc., 2005 W

171, 915, 286 Ws. 2d 621, 707 N. W2d 853.
11
21 We begin our discussion by exam ning the |anguage of
W sconsin's John Doe statute. Wsconsin Stat. 8 968.26 provides

in relevant part:

If a person conplains to a judge that he or she has
reason to believe that a crine has been commtted
within his or her jurisdiction, the judge shal
exam ne the conplainant under oath and any w tnesses
produced by him or her and nmay, and at the request of
the district attorney shall, subpoena and exam ne
other witnesses to ascertain whether a crinme has been
commtted and by whom comm tted.

22 The statute provides that the conpl ai nant, t he
district attorney, and the judge each has the ability to bring
witnesses to the John Doe proceeding. It sets forth three
distinct ways in which this nmy happen. Once the judge
determnes that there is reason to believe a crinme has been
commtted, the judge (1) shall examne the conplainant and
W t nesses "produced by" the conplainant; (2) at the district
attorney's request the judge shall subpoena and exam ne other

w tnesses; and (3) the judge nmay choose to subpoena and exam ne

10
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"other wtnesses,"” that is, wtnesses neither produced by the
conpl ai nant nor requested by the district attorney.

123 The statute explicitly states that two of the groups
of w tnesses are exam ned upon a subpoena being issued, those
requested by the district attorney and those the judge chooses
to subpoena and examine. It does not expressly provide that
W t nesses "produced by" the conplainant include those subpoenaed
at the conplainant's request. However, the parties here agree
that w tnesses produced by the conplainant include those who
show up to John Doe proceedings voluntarily as well as those who
show up under subpoena.

24 The parties' view on this point nekes sense, and
conports with the fundanentals of a fair hearing. A contrary
view woul d preclude the very party with enough at stake to file
a petition from having w tnesses subpoenaed to a hearing which
determ nes whether there is probable cause to believe that the
crinme alleged had been commtted and by whom

125 The question here is who has authority to issue the
subpoenas that cause wtnesses to be examned in John Doe
proceedi ngs. The parties do not dispute that judges have the
authority to subpoena wtnesses. The statute is explicit that
judges "may, and at the request of the district attorney, shall"”
subpoena w tness. In addition, the parties do not dispute that
a judge has the authority to subpoena w tnesses at the request
of the John Doe conpl ai nant such that the w tnesses are produced

by the conplainant within the nmeaning of § 968. 26.

11
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126 H pp maintains that while the judge in a John Doe
proceedi ng has the authority to issue subpoenas, the judge does
not have exclusive authority to issue subpoenas. Rather, he
argues that under 8§ 968.26, a conplainant may produce w tnesses
by requesting the clerk of court to issue subpoenas pursuant to
Ws. Stat. 8§ 885.01, which provides general authority to court
clerks to issue subpoenas in "any action,” including John Doe
proceedi ngs.> The statute, however, is not explicit as to whether
the judge's authority to subpoena witnesses is exclusive. 1In
order to answer the question, we turn to the history of
W sconsin's John Doe statute and its application.

27 There has been a provision for John Doe proceedings in

Wsconsin since territorial tines. State v. Unnamed Defendant,

150 Ws. 2d 352, 363, 441 N.W2d 696 (1989). Section 2, chapter

369 of the Territorial Statutes of Wsconsin (1839) provided:

Upon conplaint nade to any such magistrate that a
crimnal offense has been conmtted, he shall exam ne
on oath the conplainant and any wi tnesses produced by

® Section 885.01 provides in relevant part:

Subpoenas, who may issue. The subpoena need not be
seal ed, and may be signed and issued as foll ows:

(1) By any judge or clerk of a court or court
conmi ssioner or nunicipal judge, within the territory
in which the officer or the court of which he or she
is the officer has jurisdiction, to require the
attendance of w tnesses and their production of |aw ul
instrunments of evidence in any action, matter or
proceedi ng pending or to be examned into before any
court, magi strat e, of ficer, arbitrator, boar d,
commttee or other person authorized to take testinony
in the state.

12
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him and shall reduce the conplaint to witing, and
shal | cause the sane to be subscribed by the
conplainant; and if it shall appear that any such
of fence has been commtted, the court or justice shal
issue a warrant reciting the substance of the
accusation .

The provision was in force at statehood, and adopted into the

state statutes by the first legislature. State v. Unnaned

Def endant, 150 Ws. 2d at 363; see also Ws. Stat. ch. 145, § 2
(1849).
128 The John Doe statute has remained largely the sane

since 1839. State v. Unnaned Defendant, 150 Ws. 2d at 364; see

also In Matter of John Doe Proceeding, 2003 W 30, 921, 260

Ws. 2d 653, 660 N.W2d 260. The provision that a John Doe judge
"may, and at the request of the district attorney shall,
subpoena and exam ne other w tnesses" was added to the statute
in 1949. § 33, ch. 631, Laws of 1949.

129 The first case to exam ne the nmeans by which w tnesses

cone to be examned in a John Doe proceeding is State ex rel

Long v. Keyes, 75 Ws. 288, 44 N W 13 (1889). The conpl ai nant

all eged that a nunber of persons "wantonly and riotously, in a
violent and tunultuous nmanner" assaulted, beat , brui sed,
wounded, and ill-treated a man in the city of Madison. |d. at
289. The judge in the case exam ned several w tnesses, and based
upon the evidence presented, subpoenaed other w tnesses for nore
information. One of the wtnesses refused to testify, arguing
that the judge had no power to conpel the attendance of

Wi tnesses. |Id. at 290.

13
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130 This court determned that the words of the statute
providing that the judge shall exam ne "the conplainant and any
W t nesses produced by him allowed that a judge could subpoena
such witnesses. ld. at 293; Ws. Stat. ch. 195, § 4776 (1889)
It stated that the judge could exam ne w tnesses other than the
conplainant, and that producing wtnesses included providing

nanmes to the judge, who could then subpoena the w tnesses.

Such witnesses nust be produced by the conplainant. He
cannot produce them in any other way than to suggest
their nanes to the nagistrate. | f they cone
voluntarily with the conpl ai nant, he cannot be said to
produce them in any other way than to make them known
to the justice as w tnesses who know sonething about
the case. . . . They may cone voluntarily or on
subpoena, and on attachnment if necessary. . . . The
conpl ai nant produces or suggests or nanes a great many
Wi tnesses at the time, or at another tine, and at
di fferent times during t he progress of t he
exam nation. They are w tnesses, and therefore may be
subpoenaed.

If, as in this case, the conplainant does not assune
to know the facts except on information, he produces
or suggests the nanes of such wi tnesses as do know the
facts, and the magi strate has them brought before him
for exam nation

Keyes, 75 Ws. at 293-94. (Enphasis in original.)

131 The Keyes court exam ned the general subpoena statute,
Ws. Stat. ch. 176, 8 4053 (1889), which provided that any
justice of the peace, nunicipal judge, or police justice could
i ssue subpoenas. 1d. at 291. However, it did not determ ne that
a John Doe conplainant could produce a witness by having the

W tness subpoenaed by an entity other than the John Doe | udge.

14
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Rat her , the court tied production of wtnesses by the
conpl ai nant to subpoenas issued by the magistrate.

132 Thus, the formative Wsconsin case regarding the
production of wtnesses by a John Doe conplainant ties the
concept of production to subpoenas issued by the John Doe judge.
This relationship has been consistent throughout the history of
the application of Wsconsin's John Doe statutes. See, e.g.,

State v. Noble, 2002 W 64, 95 n.1, 253 Ws. 2d 206, 646

N.W2d 38 (judge directing witness that by virtue of judge's
subpoena issued pursuant to John Doe statute, she was conpelled

to testify); State v. Wshington, 83 Ws. 2d 808, 813, 266

N.W2d 597 (1978) (judge issued subpoena); State ex rel.

Kurkierewicz v. Cannon, 42 Ws. 2d 368, 378, 166 N W2d 255

(1969) (noting limtations on wtnesses to be subpoenaed and

exam ned); Wsconsin Famly Counseling Servs. v. State, 95

Ws. 2d 670, 671, 291 N.W2d 631 (Ct. App. 1980) (judge issued
subpoena duces tecun). H pp does not adduce any cases involving
subpoenas in John Doe proceedings issued by entities other than
t he judge, and we have di scovered none.

133 Hipp's interpretation also runs contrary to the
treatnent of John Doe proceedings in nore recent case law. In
Washi ngton, for exanple, this court exam ned the nature of John
Doe proceedings and the role of judges in conducting them 83
Ws. 2d 808. W determned that 8§ 968.26 does not run afoul of
constitutional separation of powers requirenents, despite the
substantial powers and responsibilities the statute confers upon
judges. 1d. at 825. Such powers and responsibilities include

15
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I SSui ng subpoenas, presiding over the exam nation of wtnesses,
considering the testinony, and determ ning probable cause, all

while acting as a neutral nagistrate.

It is the responsibility of the John Doe judge to
utilize his or her training in constitutional and
crimnal law and in courtroom procedure in determning
the need to subpoena wtnesses requested by the
district attorney, in presiding at the exam nation of
W tnesses, and in determning probable cause. It is
the judge's responsibility to ensure procedural
fairness.

Id. at 823 (citing State v. O Connor, 77 Ws. 2d 261, 284, 252

N.W2d 671 (1977)).

134 In O Connor, this <court stated that the "fina
responsibility for the proper conduct of such proceedings rests
with the presiding judge . . . ." 77 Ws. 2d at 284. More
recently, we determned that the judge "has final responsibility

for the proper conduct of John Doe proceedings.” State ex rel

Unnamed Person No. 1 v. State, 2003 W 30, 952, 260 Ws. 2d 653,

660 N.W2d 260. Echoi ng Washington, we stated that the "John Doe

judge has authority to issue subpoenas, examne Ww tnesses,
adj ourn the proceedi ngs, take possession of subpoenaed records,
adj udi cate probabl e cause, and issue and seal warrants."” Id.,
154.

135 The cases denonstrate that John Doe proceedings are
conducted through the authority of the presiding judge. Allow ng
t hat subpoenas nmay be issued by the clerk of court would confer

authority on sonmeone other than the judge, who has historically

16
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had the authority associated with such proceedings. It would in
essence dilute the John Doe judge's power.

136 This view al so appears to conport with the practice in
Wsconsin. A treatise on Wsconsin crimnal practice and
procedure notes that John Doe proceedings are advantageous to
|aw enforcenent officials insofar as they gain access to

authority via the judge that is otherw se unavail abl e.

| nvoki ng a John Doe proceeding is usually advantageous
to law enforcenment officials because, through the
presiding judge, they my avail thenselves of powers
not otherwi se available to them These include: "the
power to subpoena w tnesses, take testinony under oath
and to conpel the testinony of a reluctant w tness."

9 Christine M Wsenman, N cholas L. Chiarkas, & Daniel D.

Blinka, Wsconsin Practice: Crimnal Practice and Procedure

8 9.11, at 219 (1996)(quoti ng Washington, 83 Ws. 2d at 823 n.9)

(enmphasi s added). In other words, the powers conferred in a John
Doe proceedi ng—+ncluding the power to subpoena w tnesses and
conpel testinony—derive from the judge, and are otherw se
unavailable, including via the subpoena power conferred to
clerks of court pursuant to § 885.01(1). See Ws. JI—Crim nal

SM12 ("Only a judge may conduct a John Doe Proceeding. The
judge has the power to subpoena and exam ne wtnesses and to

determ ne the extent of the examnation."); see also 1 Wsconsin

Judi ci al Bench Book, CR 48 (2007).

137 Thus, the history and current practice of John Doe
proceedi ngs support the view that judges have exclusive

authority to issue subpoenas in John Doe proceedings. That

17
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interpretation is further supported by principles of statutory
construction.

138 Section 968.26 provides John Doe judges shall exam ne
W t nesses produced by the conplainant and "nmay, and at the
request of the district attorney shall, subpoena and exan ne
other wtnesses." Section 885.01(1) provides judges and clerks
of court with the authority to issue subpoenas, and 8 885.01(2)
provides district attorneys wth subpoena power. However, if
clerks of court and district attorneys have the power under
8§ 885.01 to subpoena wi tnesses in John Doe proceedings, then the
| anguage in 8 968.26 regarding subpoenas is superfluous.
Construction  of statutes should avoid whenever possi bl e

interpretations that render |anguage superfluous. Hutson v.

State Pers. Commin, 2003 W 97, 4949, 263 Ws. 2d 612, 665

N.W2d 212.
139 H pp maintains, however, that the John Doe judge's
power to issue subpoenas derives from § 885.01(1). He cites to

Wsconsin Famly Counseling Servs., Inc. v. State, in which the

court of appeals stated that a judge in a John Doe proceeding
can exercise his or her authority to issue a subpoena pursuant
to 8§ 885.01. 95 Ws. 2d at 675. Thus, Hpp mintains that
8 885.01(1) subpoena power extends to John Doe proceedi ngs, for
clerks of court no | ess than for judges.

140 However, Judge Murray's position is not that the John
Doe judge's subpoena power derives from 8§ 968.26. Rather, it is
that 8 968.26 provides a |limt to the subpoena power conferred
by 8§ 885.01. Thus, although district attorneys, clerks of court,
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and judges have subpoena power under 8§ 885.01, 8 968. 26
precludes district attorneys and clerks from issuing subpoenas
in John Doe proceedings. Instead, the statute allows that only
judges retain their subpoena power.

141 Further, applying the 8 885.01 subpoena provisions to
the proceedings here would require applying a nore general
statute regarding subpoenas where there is a nore specific
statute controlling subpoenas within the context of John Doe
proceedings. This would be contrary to the principle of
statutory construction that where two statutes applying to the
sane subject conflict, the nore specific statute is controlling.

Lornson v. Siddiqui, 2007 W 92, 965, 302 Ws. 2d 519, 735

N. W 2d 55.
42 Hi pp al so argues that giving judges exclusive subpoena
power in John Doe proceedings runs contrary to the investigatory

purpose of the statute. See Reimann v. Circuit Court for Dane

County, 214 Ws. 2d 605, 621, 571 N.W2d 385 (1997).° John Doe
proceedi ngs provide for investigation of crimes at the behest of
both district attorneys and private conplainants. H pp maintains
t hat disall ow ng subpoenas to issue from the clerk of court may
preclude many conplainants from the opportunity for neaningful

review, including those who file John Doe petitions pro se. As

® The John Doe statute serves two primary purposes. First,
it is an investigatory tool which allows the judge to determ ne
whether a crime has been committed, and if so by whom Rei nann
v. Circuit Court for Dane County, 214 Ws. 2d 605, 621, 571
N.W2d 385 (1997). Second, it protects innocent persons from
frivol ous and groundl ess prosecutions. ld.
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the court of appeals stated recently, "[f]or sone conplai nants,
the John Doe procedures . . . provide their only entrance to the
state courts. . . . [We do not here intend to close the doors
of the courtroomto those persons who nmay have reason to believe

a crinme has been commtted." State ex rel. WIllians v. Fiedler

2005 W App 91, 925, 282 Ws. 2d 486, 698 N W2d 294.

143 Wiile we agree wth Hpp that it is inportant to
preserve access to the courts for private conplainants provided
by John Doe proceedi ngs, we are not persuaded that such access
is inpeded when the judge has exclusive subpoena power in such
proceedi ngs. This court has nade clear that the John Doe judge's

responsibility is to act as a neutral magistrate. |n Washi ngton,

we stated that the "John Doe judge should act with a view toward
issuing a conplaint or determning that no crinme has occurred
To the extent that the judge exceeds this limtation, there is
an abuse of discretion.” 83 Ws. 2d at 823-34. Further, we wote
that the judge's behavior "should be such as not to inpair his
or her ability to nake an independent determ nation of probable

cause. Id. at 824; see also O Connor, 77 Ws. 2d at 275-76

44 In addition, while Hpp clains that a judge may sinply
refuse a conplainant's request that it subpoena w tnesses, that
issue is not before the court. Both parties agree that there has
been no such refusal here. Finally, the argunent assunmes that
there is no remedy in cases where the John Doe judge fails to
provi de adequate opportunity for the exam nation of w tnesses.

In such cases conplainants have recourse to supervisory wits
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pursuant to 8 809.51, as in the present case. See Rei mann, 214

Ws. 2d at 625-26

145 We agree with H pp that this is a case in which a John
Doe petition was not properly investigated. However, the problem
in this case is not that John Doe judges have exclusive
authority to issue subpoenas. Rather, the problem here was in
t he execution of the proceedi ng.

146 Despite the fact that Judge Mirray had exclusive
authority to issue subpoenas in the case, he failed to inform
H pp that was the case and failed to apprise H pp that he could
request such subpoenas. At the Novenber hearing, Judge Mirray
enphasi zed that it was H pp's responsibility to get witnesses to
t he exam nation. Wien Hi pp asked how he was to produce w tnesses
reluctant to attend, Judge Miurray again replied that it was
Hi pp's responsibility. As he now concedes in his brief, Judge
Murray should have responded that he alone had subpoena
authority and that Hi pp could identify which w tnesses he w shed
to have subpoenaed.

147 Judge Murray added to the confusion regardi ng subpoena
power at the Decenber hearing. He asked the attending w tnesses
whet her they had been subpoenaed by Hipp and inforned them that
they "remai n" under subpoena. Judge Murray correctly stated the
|aw at the January hearing when he informed H pp that "[i]f
anybody has subpoena power, it's ne." However, by that tinme the
damage had been done. Hi pp had sought to produce w tnesses by
requesting that the clerk of «circuit court issue subpoenas
pursuant to 8 885.01. H's response was appropriate given Judge

21



No. 2007AP0230- W

Murray's adnonition that it was Hi pp's responsibility to produce
the witnesses and Judge Miurray's failure to apprise H pp of the
possibility of requesting that he issue the subpoenas.

48 In essence, Judge Mirray was correct that he had
exclusive authority to issue subpoenas in the proceeding.
However, his actions prevented Hpp from being able to have
subpoenas issued for the wtnesses Hipp wanted.’ Based on this
error, we agree with the court of appeals that the wit of
mandanus should be granted. Further, we instruct that wupon
remand subpoenas shoul d be issued.

149 In his initial brief to this court Judge Miurray argued
that this case is noot on the ground that the statute of
[imtations for the alleged crime has expired. See Ws. Stat.
8§ 939.74(1). However, the parties agree that the record here is

insufficient for a determnation of the issue. W agree, and

"W also note that Reddin's actions in preventing Hipp's
W tnesses from appearing are problematic. Before the January
hearing, Reddin took it upon hinself to advise the subpoenaed
wWtnesses that they did not have to appear. Judge Mirray
concedes in his brief that Reddin's actions were inappropriate.
He states that Reddin should have instead filed a notion
requesting Judge Murray to quash the subpoenas. W agree.

The court of appeals expressed concern regarding Reddin
giving, and Judge Mirray's wllingness to receive, ex parte
advice regarding Hpp's ability to have subpoenas issued. It
rem nded "the bench and the bar" of the obligations presented by
SCR 60.04(1)(g) and SCR 20:3.5(b) and the requirenent that the
behavi or of the John Doe judge "should be such as not to inpair
his or her ability to mke an independent determ nation of
probabl e cause." State v. Wshington, 83 Ws. 2d 808, 824, 266
N.W2d 597 (1978). W join with the court of appeals in its
expressi on of concern.
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therefore decline to address the statute of |imtations issue
her e. If the judge conducting this proceeding on remand
determines that the crinmes alleged in Hpp's John Doe petition
are beyond the applicable statute of limtations, the judge may
deny the petition wthout subpoenaing and examning the
desi gnated wi t nesses.®

50 In addition to requesting a restoration of the John
Doe hearing and ruling on the validity of the subpoenas issued,
H pp's wit petition contained requests for substitution of the
John Doe judge and appointnment of a new district attorney. W
have addressed the restoration of the John Doe proceeding and
the validity of the subpoenas issued by the clerk of circuit
court. The court of appeals declined to grant Hi pp's requests
for a new judge and different district attorney, and Hi pp has
not argued that the court of appeals erred in that respect. 305
Ws. 2d 148, 916. W therefore do not address that part of the
court of appeal s deci sion.

51 Thus, based upon the | anguage of 8§ 968.26, the history
of the statute, and principles of statutory construction, we
determne that a John Doe judge has exclusive authority to

subpoena wtnesses for a John Doe hearing. However, Judge

8 Hi pp acknow edges that a threshold determ nation nust be
made regarding the statute of |imtations. |In determning
whet her the statute of |imtations on the alleged crines has
expired, the judge on remand nust consider the tinme since the
alleged crime occurred as well as events, equities, Coleman's
public residence in the state, and other factors that may have
tolled the running of the statute of limtations. See Ws. Stat.
§ 939.74(3).
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Murray's errors prevented H pp from having subpoenas issued to
his w tnesses.
|V

152 In sum we determne that a John Doe judge has
exclusive authority to subpoena wtnesses in a John Doe
proceedi ng based upon the |anguage of the John Doe statute
(8 968.26), the history of its application, and principles of
statutory construction. The case does not present the issue of
whet her a John Doe judge is required to subpoena every w tness
that a John Doe petitioner requests. W save that issue for
anot her day.

153 Utimately, however, we agree wth the court of
appeals that a wit of mandanus should be granted and we
instruct that upon remand the John Doe judge here should issue
subpoenas. Accordingly, we affirm the court of appeals, albeit
with a different rationale.

By the Court.—Fhe decision of the court of appeals is
af firnmed.

154 SHI RLEY S. ABRAHAMSON, C.J. did not participate.
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55 LOQUI S B. BUTLER, JR, J. (concurring). | agree with
the majority that conplainant Adrian T. Hi pp's petition for wit
of mandanus should be granted. However, | wite separately
because | would uphold the wit on the sane grounds reached by
the court of appeals: a judge in a John Doe proceedi ng does not
have exclusive authority to issue subpoenas, and John Doe
conplainants are not statutorily precluded from the right to
obtain subpoenas from a clerk of courts as accorded by Ws.
Stat. § 885.01.

156 The nmajority of this court generally concludes that a
wit should be granted and the court of appeals' decision
af firmed because Judge Murray failed in executing his "exclusive

authority to issue subpoenas"?

by giving the conplainant and
W tnesses inaccurate and confusing information about the
subpoena procedure, and by engaging in ex parte communications
with the assistant district attorney. See mpjority op., 1Y45-48
& n. 7, fg52. Because of these errors, the majority instructs
that Hi pp's subpoena request should be granted. | agree wth
this result.

157 However, this result should be reached through the
affirmance of the court of appeals' order pertaining to the
first and fourth requests of the wit petition, and its
validation of the clerk of courts' subpoenas as requested by the

petition and the menorandum in support of the petition. In

contrast, while affirmng the court of appeals’ grant of Hi pp's

! Majority op., 746.
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wit petition, the nmajority does not appear to recognize that
the court of appeals' mandate it affirnms includes a validation
of the subpoenas already issued by the clerk of courts in direct
response to the petition's fourth request. Wile purporting to
affirm the court of appeals' order granting the wit, it seens
clear that the majority would not in fact grant the sane wit
agreed to by the court of appeals, but would require new
subpoenas to be issued by the John Doe judge rather than by the
clerk of courts. It is therefore unclear to nme the extent to
which the majority is actually agreeing with the terns of Hipp's
petition as granted by the court of appeals. Wile | agree with
the mpjority that H pp's petition should be granted, | also
conclude, wunlike the nmgjority, that affirmng the court of
appeal s’ order granting the petition includes validating the
subpoenas issued by the clerk of courts prior to the John Doe
heari ng.

158 | strongly disagree with the mpjority's analysis that
the judge in a John Doe hearing has exclusive power to issue
subpoenas. The nmgjority's ruling fails to take into account the
plain neaning of Ws. Stat. 8 968.26, which together with Ws.
Stat. 8 885.01, allows the clerk of courts to issue subpoenas
for John Doe heari ngs.

159 This court has held that "the purpose of statutory
interpretation is to determne what the statute neans so that it
may be given its full, proper, and intended effect.” State ex

rel. Kalal v. Crcuit Court for Dane County, 2004 W 58, {44,

271 Ws. 2d 633, 681 N w2d 110. In order to wuphold this
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pur pose, when interpreting a statute we start "with the |anguage
of the statute,” and "[i]f the nmeaning of the statute is plain,
we ordinarily stop the inquiry." Id., 145 (citations omtted).
"Statutory |anguage is given its comon, ordinary, and accepted
meani ng," unless the wrd is technically or specifically
defined. 1d.

60 Wsconsin Stat. 8§ 968.26, which sets forth the rules

for a John Doe proceeding, states in relevant part:

If a person conplains to a judge that he or she has
reason to believe that a crine has been commtted
within his or her jurisdiction, the judge shal
exam ne the conplainant under oath and any w tnesses
produced by him or her and nmay, and at the request of
the district attorney shall, subpoena and exam ne
other witnesses to ascertain whether a crinme has been
commtted and by whom comm tt ed.

(Enmphasi s added.)

61 The operative language of the statute 1is "any
Wi tnesses produced by [the conplainant]."” The word "produce”
has a specific legal neaning in the context of litigation,
wi t nesses, and subpoenas, and we therefore examne its |egal

definition. See Kalal, 271 Ws. 2d 633, 945.

62 Black's Law Dictionary defines "produce" as: "1. To
bring into existence; to create. 2. To provide (a docunent,
Wi tness, etc.) in response to subpoena or discovery request. 3.
To yield (as revenue). 4. To bring (oil, etc.) to the surface
of the earth.” Black's Law Dictionary 1245 (8th ed.
2004) (enmphasi s added). The second definition is directly on
point in this case, illustrating that the term "produce" can

mean providing a witness by a subpoena.
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163 It is well established and recognized that w tnesses

are "produced" through subpoenas. See State v. Schaefer, 2008

W 25, Y44, __ Ws. 2d __, 746 N W2d 457 ("Considered
broadly, courts and attorneys of record have the power to conpel
the attendance of wtnesses and the production of evidence by
subpoena in any proceeding.").

164 The ability to "produce® a wtness necessarily

includes the ability to conpel the appearance of the wtness

t hrough a subpoena. Moreover, the words of the statute could
not be nore clear: wi tnesses for the conplainant are produced
"by himor her." Therefore, the express |language in Ws. Stat.

8§ 968.26 recognizing a John Doe conplainant's ability to
"produce” w tnesses necessarily entails recognition that the
conpl ainant has the right to subpoena those w tnesses.

65 Furthernore, | agree with Hi pp's contention that his
power to subpoena w tnesses extends from Ws. Stat. 8§ 885.01,
which is the overarching statute dealing with subpoenas in all
| egal proceedings. Subsection 885.01(1) states that a subpoena

may be issued:

By any judge or clerk of a court or court comm ssioner
or rmunicipal judge, within the territory in which the
officer or the court of which he or she is the officer
has jurisdiction, to require the attendance of
Wi tnesses and their production of lawful instrunments
of evidence in any action, matter or proceeding
pending or to be examned into before any court,
magi strate, officer, arbitrator, board, commttee or
other person authorized to take testinmony in the
state.

(Enmphasi s added.)
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66 There is nothing in either Ws. Stat. 8 968.26 or Ws.
Stat. 8§ 885.01 to indicate that John Doe proceedi ngs are exenpt
from the universal application and reach of § 885.01(1). Not
only does the plain text of these statutes fail to exclude John
Doe conpl ai nants from basi c subpoena rights, but the statutes do
not conflict wth each other. As such, the majority's

observation of the general rule that if two statutes conflict

the court should apply the nore specific one has little
rel evance to the issues the case presents. See mgjority op.,
141.

167 Even if there were sone statutory |anguage conflict,
this court has held that "[i]f the potential for conflict
between the statutes is present, we will read the statutes to
avoid such a conflict if a reasonable construction exists."

Kol upar v. WIde Pontiac Cadillac, Inc., 2007 W 98, 928, 303

Ws. 2d 258, 735 N W2d 93; see also Gerczak v. Estate of

Gerczak, 2005 W App 168, 910, 285 Ws. 2d 397, 702 Nw2d 72
("Conflicts between statutes are disfavored and will be held not
to exist if the statutes may be otherw se construed."). Not
only nmust we attenpt to harnonize statutes if they are seem ngly
in conflict, we nust do so "if it is possible, in a way which

will give each full force and effect.” Cty of MIwaukee v.

Kilgore, 193 Ws. 2d 168, 184, 532 N.W2d 690 (1995).

168 Such harnonization is not difficult in this case.
VWile Ws. Stat. 8 885.01 grants broad subpoena power, Ws.
Stat. 8§ 968.26 nerely directs the judge as to how to deal wth

subpoenas in John Doe proceedings. The proper reading of the
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term "produced,” as discussed above, allows both statutes to
coexist. Thus, we should choose this construction, which avoids
statutory conflict and gives both statutes full force and
effect.

169 In order to read Ws. Stat. 8§ 968.26 as barring John
Doe conplainants from exercising basic subpoena rights under
Ws. Stat. 8§ 885.01, the mmjority essentially reads |anguage
into the statute that gives the John Doe judge exclusive
subpoena power. Yet the mpjority itself acknow edges that
8§ 968.26 "is not explicit as to whether the [John Doe] judge's
authority to subpoena w tnesses is exclusive." Majority op.,
126.

170 As this court has previously held, we can only
construe. [We] cannot legislate. W rds should not be read into
or read out of a plain statute. To adopt the construction asked
woul d be to make a new statute. This we cannot do." Roger s-

Ruger Co. v. Mirray, 115 Ws. 267, 271, 91 N.W 657 (1902); see

also Mellen Lunber Co. v. Indus. Commn of Wsconsin, 154 Ws.

114, 120, 142 N.W 187 (1913) ("Wiere the language used in a
statute is plain, the court cannot read words into it that are
not found therein either expressly or by fair inplication, even
to save its constitutionality, because this would be |egislation
and not construction.").

71 State ex rel. Long v. Keyes, 75 Ws. 288, 44 N W 13

(1889), establishes the applicability of Ws. Stat. 8§ 885.01 to

John Doe proceedings. The Keyes opinion, which addresses the
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predecessor statutes to both Ws. Stat. §§ 968.26 and 885.01, 2

provi des:

Such wi tnesses nust be produced by the conplainant.
He cannot 'produce’ them in any other way than to
suggest their names to the magistrate. If they cone
voluntarily with the conpl ai nant, he cannot be said to
produce them in any other way than to make them known
to the justice as w tnesses who know sonething about
t he case. They are produced as parties produce their

W thesses in court. [ Enphasi s added. ] They may cone
voluntarily or on subpoena [enphasis added], and on
at t achnment i f necessary. . . . The conpl ai nant

produces or suggests or nanes a great nany Ww tnesses
at the tine, or at another tine, and at different

2 For exanple, State ex rel. Long v. Keyes, 75 Ws. 288,

290-91, 44 N W 13 (1889), cites Ws. Stat. 8§ 4776 (1878) and
Ws. Stat. 8 4053 (1889). Section 4776 provides:

Upon conplaint nmade to any such magistrate, that a
crimnal offense has been commtted, he shall exani ne,
on oath, the conplainant, and any w tnesses produced
by him and shall reduce the conplaint to witing, and

shal | cause the sane to be subscribed by the
conplainant; and if it shall appear that any such
of fense has been commtted, the magistrate shall issue

a warrant, reciting the substance of the accusation,
and requiring the officer to whomit shall be directed
forthwith to take the person accused, and bring him
before the said magistrate, or before sonme other
magi strate of the county, to be dealt with according
to | aw

Section 4053 provides that subpoenas may be issued

[b]y any judge or clerk of a court of record or court
conmi ssioner, or justice of the peace, municipal judge
or police justice within the territory in which such
officer, or the court of which he is such officer, has
jurisdiction, to require the attendance of wtnesses
and their production of lawful instrunments of evidence
in any action, matter or proceeding pending or to be
examned into before any court, nmmgistrate, officer,

arbitrator, boar d, commttee or ot her person
authorized to exam ne wtnesses or hear testinony, in
the state.

7
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times during the progress of the exam nation. They
are witnesses, and therefore may be subpoenaed.

Id. at 293.

72 The majority concludes that the court in Keyes "did
not determne that a John Doe conplainant could produce a
W t ness by having the w tness subpoenaed by an entity other than
the John Doe judge." Mjority op., 131. However, in order to
reach this conclusion, the majority omts the nost critical
sentences from the Keyes passage it cites. Id., 130 (citing
Keyes, 75 Ws. at 293).

173 Specifically, the mjority omts the sentence that

directs that "[t]hey [witnesses] are produced as parties produce

their witnesses in court,” preceding the sentence, "[t]hey nay
cone voluntarily or on subpoena, and on attachnent if
necessary." Keyes, 75 Ws. at 293 (enphasis added). The

omtted sentence from Keyes directly supports H pp's proposition
that Ws. Stat. 8§ 885.01 authorizes him to subpoena w tnesses
via the clerk of courts. A proper reading of Keyes recognizes
that John Doe conplainants may produce wtnesses just "as
parties produce their witnesses in court,” which under § 885.01
i ncl udes subpoenas issued by the clerk of courts.

74 Furthernore, the court in Keyes, id. at 296, quoted

wi th approval People v. H cks, 15 Barb. 153 (N Y. Sup. 1853)

Hi cks, in turn, explained:

Wen the statute says that the magistrate shall
examne any wtnesses who may be produced by the
conplainant, it neans any wtnesses who my be
produced either voluntarily or by neans of such
process as the law allows to conpel the attendance of
W t nesses. Every party to a suit produces the
W tnesses on his behalf at the trial. But in doing so

8
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he is not confined to such witnesses as voluntarily
appear. |If necessary, he resorts to conpul sion.

Hi cks, 15 Barb. at 160.

175 The mmjority goes to great lengths to describe the
far-reaching power of John Doe judges in order to counter the
fact that there is nothing explicit or inplicit in Ws. Stat.
8 968.26 to give the judge exclusive subpoena power, and that
the court in Keyes indicates that the conplainant retains
statutory subpoena rights. However, it does not logically
follow that just because the judge in a John Doe proceedi ng nust
subpoena and exam ne witnesses at a district attorney's request
and nmay exam ne other W t nesses produced by John Doe
conpl ai nant s, the judge has additional power ( s) not SO
enuner at ed, including exclusive subpoena power that preenpts a
John Doe conplainant's full Ws. Stat. 8 885.01 rights.

176 The majority clains that allowng the clerk of courts
to issue subpoenas would dilute the power of judges in John Doe
proceedings. Majority op., 135. However, the majority neglects
to point out that the subpoena power John Doe judges possess is
already not absolute, with the statute inposing a nmandate on
John Doe judges, who "shall" subpoena any w tness requested by
the prosecutor. Fur t her nor e, this court has previously
explained that a John Doe judge has broad, but not unlimted

powers. Custodi an of Records for the Legislative Tech. Servs.

Bureau v. State, 2004 W 65, 110, 272 Ws. 2d 208, 680 N W2d

792. A John Doe judge cannot exceed the powers granted to him
or her without engaging in an erroneous exercise of discretion.

ld.; see also State v. Washington, 83 Ws. 2d 808, 824, 266

9



No. 2007AP230-W I bb

N.W2d 597 (1978) ("If the facts show that the judge has
extended the proceeding in duration or scope beyond the
reasonabl e i ntendnment of the statute or has otherw se inproperly
conducted the proceeding and intends to persist, he or she can
be restrained by wit of prohibition for abuse of discretion.").
177 The power of a John Doe judge is significant only for

fulfilling the purpose of the proceeding. See State ex rel.

Reimann v. Circuit Court for Dane County, 214 Ws. 2d 605, 621,

571 N.W2d 385 (1997)(The purpose of John Doe proceedings is
two-fold: first, it "is intended as an investigatory tool used
to ascertain whether a crime has been commtted and if so, by
whont'; and second, it "is designed to protect innocent citizens
fromfrivol ous and groundl ess prosecutions.").

178 These ends are not nmet by taking away a John Doe

conplainant's basic subpoena rights. As this court noted in
Rei mann:
For sone conplainants, the John Doe procedures
avai |l abl e under Ws. Stat. 8§ 968.26 provide their only
entrance to the state courts. Al t hough we believe

that circuit court judges nust perform sone gate-
keepi ng functions under Ws. Stat. 8§ 968.26, we do not
here intend to close the doors of the courtroom to
t hose persons who nmay have reason to believe a crine
has been comm tted.

Id. at 625. The majority's interpretation would grant new
powers to a John Doe judge beyond those the legislature vests in
judges through 8§ 968.26, while reciprocally denying John Doe
conplainants their |legislatively authorized subpoena rights.

The denial of subpoena rights and judicial creation of exclusive

subpoena powers in a John Doe judge do not serve 8§ 968.26's

10
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primary purposes of facilitating crimnal investigations and
war di ng agai nst frivol ous prosecutions.

179 For all of the above reasons, | agree wth the
majority's holding that the petition for wit of nandanus be
granted, but | cannot share in their limtation of conplainants’
rights in John Doe hearings in derogation of the plain |anguage
and nmeaning of the ~controlling statutes. I t herefore

respectfully concur.

11
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