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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed.   

 

¶1 ANN WALSH BRADLEY,  J.    The Honor abl e Mar shal l  B.  

Mur r ay seeks r evi ew of  a publ i shed cour t  of  appeal s deci s i on 

gr ant i ng a wr i t  of  mandamus.  The wr i t  di r ect ed hi m upon r emand 

t o per mi t  t he compl ai nant ,  Adr i an Hi pp,  t o have subpoenas i ssued 

f or  t hose per sons he l i s t ed as wi t nesses f or  a John Doe hear i ng. 1 

                                                 
1 See Hi pp v.  The Honor abl e Mar shal l  B.  Mur r ay,  2007 WI  App 

202,  305 Wi s.  2d 148,  738 N. W. 2d 570;  Wi s.  St at .  § ( Rul e)  
809. 51( 1)  ( 2005- 06) .  
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The cour t  of  appeal s concl uded t hat  c l er ks of  cour t  may i ssue 

subpoenas f or  John Doe hear i ngs.   

¶2 Judge Mur r ay mai nt ai ns t hat  under  Wi s.  St at .  § 968. 26,  

a John Doe j udge has excl usi ve aut hor i t y t o subpoena wi t nesses 

f or  a John Doe hear i ng.  He ar gues t hat  t he cour t  of  appeal s 

er r ed i n det er mi ni ng t hat  John Doe compl ai nant s may seek t o have 

cl er ks of  cour t  subpoena wi t nesses pur suant  t o Wi s.  St at .  

§ 885. 01. 2  

¶3 We det er mi ne t hat  a John Doe j udge has exc l usi ve 

aut hor i t y t o subpoena wi t nesses i n a John Doe pr oceedi ng based 

upon t he l anguage of  t he John Doe st at ut e ( § 968. 26) ,  t he 

hi st or y of  i t s appl i cat i on,  and pr i nci pl es of  st at ut or y 

const r uct i on.  The case does not  pr esent  t he i ssue of  whet her  a 

John Doe j udge i s r equi r ed t o subpoena ever y wi t ness t hat  a John 

Doe pet i t i oner  r equest s.  We save t hat  i ssue f or  anot her  day.  

¶4 Ul t i mat el y,  however ,  we agr ee wi t h t he cour t  of  

appeal s t hat  a wr i t  of  mandamus shoul d be gr ant ed and we 

i nst r uct  t hat  upon r emand t he John Doe j udge her e shoul d i ssue 

subpoenas.  Accor di ngl y,  we af f i r m t he cour t  of  appeal s,  al bei t  

wi t h a di f f er ent  r at i onal e.   

I  

¶5 The basi c f act s of  t hi s case ar e not  i n di sput e.  At  

t he t i mes r el evant  t o t he case,  Hi pp has been i ncar cer at ed.  I n 

t he f al l  of  2006 Hi pp f i l ed a John Doe pet i t i on wi t h t he Ci r cui t  

                                                 
2 Al l  r ef er ences t o t he Wi sconsi n St at ut es ar e t o t he 2005-

06 ver si on unl ess ot her wi se not ed.  
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Cour t  f or  Mi l waukee Count y.  The pet i t i on al l eges t hat  Hi pp was 

ar r est ed and pl aced i nt o cust ody i n Januar y 2001.  Af t er  he was 

i n cust ody,  Hi pp asked f r i ends t o r et r i eve hi s per sonal  pr oper t y 

f r om t he apar t ment  he had been shar i ng wi t h Rober t  Ri cht er .  

Ri cht er  i nf or med one of  t he f r i ends t hat  Li sa Col eman had 

al r eady r emoved t he pr oper t y.  When Col eman was cont act ed,  she 

r ef used t o hand over  any pr oper t y.  

¶6 The pet i t i on al so al l eges t hat  Hi pp' s f r i ends 

cont act ed t he manager  of  t he apar t ment  and pr ovi ded her  wi t h a 

l et t er  f r om Hi pp aut hor i z i ng her  t o r el ease Hi pp' s pr oper t y t o 

t he f r i ends.  However ,  t he onl y pr oper t y l ef t  i n t he apar t ment  

when t he f r i ends ar r i ved was some paper wor k and cl ot hi ng.  Hi pp 

st at es i n t he pet i t i on t hat  he di d not  gi ve Col eman per mi ssi on 

t o t ake hi s pr oper t y.  At t ached t o t he pet i t i on was a l i s t  of  t he 

pr oper t y Hi pp al l eges t o have been st ol en,  af f i davi t s of  t wo of  

Hi pp' s f r i ends r egar di ng t he al l egat i ons i n t he pet i t i on,  and a 

l i s t  of  wi t nesses.   

¶7 The case was assi gned t o Judge Mur r ay.  The f i r st  

hear i ng on t he mat t er  occur r ed i n November  2006.  Hi pp,  who was a 

pr i soner  at  t he St anl ey Cor r ect i onal  I nst i t ut e,  was pr oduced f or  

t he hear i ng.  However ,  he had not  been i nf or med t hat  t he hear i ng 

was t o t ake pl ace.  Judge Mur r ay t her ef or e deci ded t hat  t he 

hear i ng shoul d be r eschedul ed.   

¶8 Never t hel ess,  Judge Mur r ay pr oceeded t o di scuss t he 

nat ur e of  t he case.  He asked t he assi st ant  di st r i ct  at t or ney,  

John Reddi n,  f or  i nf or mat i on.  Al t hough he pr oduced no wi t nesses,  

Reddi n pr oceeded t o make asser t i ons r egar di ng t he f act s of  t he 
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case t o Judge Mur r ay.  He st at ed t hat  Hi pp was convi ct ed of  

cr edi t  car d f r aud agai nst  Ri cht er ,  t hat  Col eman had been 

Ri cht er ' s guar di an,  and t hat  Ri cht er  was now deceased.  Reddi n 

specul at ed t hat  any r est i t ut i on owed by Hi pp t o Ri cht er  woul d 

accr ue t o Ri cht er ' s est at e and t hat  Col eman was a r epr esent at i ve 

of  t he est at e.  Thus,  i t  was Reddi n' s v i ew t hat  t he mat t er  i n t he 

John Doe pr oceedi ng woul d be bet t er  addr essed i n a c i v i l  case 

r at her  t han i n a cr i mi nal  case.  

I t  appear s t o me wi t hout  knowi ng t he f act s——and I  
don' t  know i f  t hi s woul d be a f act ——t hat  i t  appear s t o 
me t hat  t her e may be some sel f - hel p goi ng on her e of  
hol di ng pr oper t y t hat  was appar ent l y abandoned by Mr .  
Hi pp when he was ar r est ed.  I  don' t  know i f  t her e i s an 
i ssue of  back r ent  or  not ,  but  t he whol e t hi ng st r i kes 
me as bei ng ci v i l  i n nat ur e,  not  a cr i me—— 

¶9 Judge Mur r ay quest i oned Hi pp about  t he case.  Hi pp 

admi t t ed t hat  he had been or der ed t o pay r est i t ut i on t o 

Ri cht er ' s est at e and a cr edi t  car d company.  However ,  he st at ed 

t hat  he had " no knowl edge of  t he f act  t hat  [ Col eman]  has 

anyt hi ng t o do wi t h t he est at e"  and t hat  he " woul d l i ke t o see 

evi dence of  t hat  i f  t hat ' s t he case.  .  .  . "   Hi pp r ei t er at ed t he 

i nf or mat i on i n hi s pet i t i on r egar di ng Col eman' s act i ons.   

¶10 Judge Mur r ay emphasi zed t hat  i t  f el l  upon Hi pp t o 

assur e t hat  wi t nesses wer e pr esent ,  st at i ng t hat  " i t ' s  your  

r esponsi bi l i t y  t o get  your  wi t nesses her e.  You l ook at  t he 

st at ut e. "  Hi pp t hen i nqui r ed as t o how he was t o pr oduce 

wi t nesses t hat  wer e not  hi s f r i ends and per haps unwi l l i ng t o 

come.  Judge Mur r ay r esponded:  " I ' m not  t he Judge i n t hi s case.  I  

am j ust  r espondi ng t o t he pet i t i on t hat  you wr ot e.  You have t o 
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br i ng i n i nf or mat i on t o me.  I ' m j ust  a pol i ce of f i cer  t r y i ng t o 

do an i nvest i gat i on her e. "  

¶11 The hear i ng was r eschedul ed f or  December  2006.  

However ,  l i ke t he November  2006 hear i ng,  t he r eschedul ed hear i ng 

was der ai l ed.  Reddi n st at ed t hat  he had negl ect ed t o pr oduce 

Hi pp,  suggest ed t hat  t he hear i ng be r eschedul ed,  and assur ed 

Judge Mur r ay t hat  he woul d make sur e t o pr oduce Hi pp at  a 

r eschedul ed hear i ng.  Al t hough Hi pp was not  pr esent ,  Reddi n and 

Judge Mur r ay di scussed t he subst ance of  t he case.  Reddi n t ol d 

t he j udge t hat  he had spoken t o Col eman.  She t ol d Reddi n t hat  

she was execut or  of  Ri cht er ' s est at e,  t hat  Hi pp was i ncar cer at ed 

f or  t hef t  f r om Ri cht er ,  and t hat  Hi pp had used Ri cht er ' s cr edi t  

car d f or  cash such t hat  i t  was not  possi bl e t o t r ace how t he 

money had been used.   

¶12 Judge Mur r ay not i ced t wo peopl e s i t t i ng i n t he 

cour t r oom.  They advi sed t he j udge t hat  t hey wer e wi t nesses i n 

t he Hi pp pr oceedi ng.  Judge Mur r ay t ol d t hem i f  Hi pp used money 

t aken t o buy t he pr oper t y at  i ssue i n t he case,  he di d not  

" t hi nk [ Hi pp]  has an ar gument  .  .  .  i f  t hi s wer e a r epo ki nd of  

s i t uat i on,  he woul d have l ost  i t  anyway .  .  .  . "  I n addi t i on,  

Judge Mur r ay addr essed t he i ssue of  t he subpoena:  

Cour t  c l er k:  They r emai n under  subpoena? 

[ Judge Mur r ay] :  Yes,  wer e you gi ven a subpoena by Mr .  
Hi pp? 

[ Wi t ness] :  He sai d he sent  t hem i n t he mai l ,  but  we 
never  di d get  t hem.   
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[ Judge Mur r ay] :  Wel l ,  i f  you r ecei ve t hem,  r emember  
t hat  you' r e under  subpoena unt i l  t he next  cour t  dat e.  
Okay? 

¶13 Reddi n t hen t ol d Judge Mur r ay t hat  Hi pp di d not  have 

subpoena power  under  t he st at ut e,  st at i ng t hat  " t he way t he 

st at ut e i s,  he does not  have subpoena power .  .  .  . "  Whi l e Hi pp 

may ask wi t nesses t o at t end,  Reddi n mai nt ai ned,  he has no 

aut hor i t y t o r equi r e at t endance.  Judge Mur r ay st at ed hi s  

agr eement  wi t h Reddi n' s v i ew.  The hear i ng was r eschedul ed f or  

Januar y 2007.   

¶14 Hi pp r equest ed t he cl er k of  t he c i r cui t  cour t  f or  

Mi l waukee Count y t o subpoena wi t nesses f or  t he Januar y hear i ng.  

The cl er k i ssued f i ve subpoenas,  whi ch l i s t ed at t or ney Jon 

Schust er  as t he per son t o cont act  wi t h quest i ons.   

¶15 Reddi n sent  a l et t er  t o Schust er  st at i ng t hat  t he 

subpoenas wer e i nval i d.  He asser t ed t hat  t he Januar y hear i ng was 

t o det er mi ne whet her  t her e was " r eason t o bel i eve"  a cr i me had 

been commi t t ed,  and t hat  no subpoenas coul d be i ssued unt i l  such 

a det er mi nat i on had been made.  Reddi n f ur t her  st at ed t hat  he had 

t ol d sever al  of  t he subpoenaed wi t nesses t hat  t he subpoenas had 

no l egal  ef f ect  and t hat  t hey wer e t her ef or e not  r equi r ed t o 

appear .  Fur t her ,  Reddi n r epr esent ed t hat  he had consul t ed wi t h 

Judge Mur r ay,  and t hat  Judge Mur r ay had agr eed t hat  t he 

i ndi v i dual s wer e not  r equi r ed t o appear .  The l et t er  pr ovi des i n 

par t  as f ol l ows:   

I  have advi sed t he t hr ee i ndi v i dual s ser ved t hat  t hese 
subpoenas have no l egal  ef f ect  and t hat  t hey ar e not  
r equi r ed t o appear .  I  have consul t ed wi t h Judge Mur r ay 
and he concur s wi t h t hi s advi ce.  He di d of f er  t hat  you 
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may appear  Monday and make any s t at ement s t o hi m t hat  
you wi sh.  I n t he event  Judge Mur r ay makes a f i ndi ng 
t hat  t her e i s r eason t o bel i eve t hat  a cr i me has been 
commi t t ed,  and based on t hat  f i ndi ng or der s a John Doe 
Pr oceedi ng,  t he j udge,  and onl y  t he j udge,  wi l l  have 
subpoena power .   

¶16 At  t he Januar y hear i ng,  Judge Mur r ay began by 

quest i oni ng Hi pp r egar di ng t he al l egat i ons i n Hi pp' s pet i t i on.  

When Judge Mur r ay asked Hi pp whet her  he had any wi t nesses,  Hi pp 

r esponded t hat  he saw onl y t hr ee of  t he ei ght  wi t nesses he had 

l i s t ed and t hat  some subpoenaed wi t nesses wer e not  i n cour t .  

Judge Mur r ay r esponded t hat  Hi pp di d not  have subpoena power :   

Mr .  Hi pp:  Your  Honor ,  I  pr ovi ded you wi t h a copy of  
t he pr oposed wi t ness l i s t ,  and on t he l i s t  t her e wer e 
ei ght  i ndi v i dual s named.  I  see t hr ee of  t hem her e.  I  
do not  know who el se may or  may not  be her e i n t he 
hal l way.  .  .  .  I  di d subpoena t hem so—— 

Judge Mur r ay:  You don' t  have subpoena power ,  s i r .  

Mr .  Hi pp:  Wel l ,  t he c i r cui t  cour t  i ssued t he subpoenas 
t hat  I  have,  t hat  I  sent  you copi es of .  

Judge Mur r ay:  The cl er k of  cour t  doesn' t  have subpoena 
power .   

Mr .  Hi pp:  Under st and Your  Honor .  I  have an abi l i t y  t o 
have wi t nesses on my hal f  t o be pr esent  on a John Doe.  

Judge Mur r ay:  You can ask wi t nesses t o come.  You don' t  
have a r i ght  t o subpoena t hem.   

 .  .  .  .  

Mr .  Hi pp:  Who has subpoena power ,  Your  Honor ? 

Judge Mur r ay:  I f  anybody has subpoena power ,  i t ' s  me.   

¶17 Judge Mur r ay t hen addr essed t he nat ur e of  t he hear i ng.  

He st at ed t hat  i t  was hi s j ob t o det er mi ne whet her  t her e was 

pr obabl e cause.  However ,  Reddi n i nt er j ect ed t hat  t he pr oceedi ngs 
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had not  yet  r eached t he poi nt  wher e wi t nesses coul d be 

subpoenaed.  He acknowl edged t hat  he had expl ai ned t o sever al  

wi t nesses t hat  t he subpoenas t hey had r ecei ved f r om t he cl er k of  

t he c i r cui t  cour t  wer e wi t hout  l egal  basi s and di d not  r equi r e 

at t endi ng t he hear i ng:   

I  became awar e .  .  .  t hat  a number  of  peopl e .  .  .  had 
been supposedl y subpoenaed.  I  l ooked.  I  got  copi es of  
t he subpoenas,  and t hey cl ear l y wer e wi t hout  l egal  
basi s.   

 .  .  .  .  

I  expl ai ned t o t hem,  t hey wer e not  l egal  
subpoenas.  .  .  .  Ther e i s no subpoena power  by anyone 
at  t hi s poi nt ,  unt i l  t he Cour t  makes a f i ndi ng t hat  
t her e i s r eason t o bel i eve a cr i me was commi t t ed,  t hen 
you have subpoena power ,  not  Mr .  Hi pp.  

¶18 Judge Mur r ay t hen asked Hi pp t o cal l  hi s wi t nesses.  

The wi t nesses who had appear ed f or  t he hear i ng t est i f i ed 

r egar di ng t he subst ance of  t he case.  Hi pp al so t est i f i ed.  Judge 

Mur r ay deni ed t he pet i t i on.  At  f i r st  he st at ed t hat  Hi pp had 

f ai l ed t o show pr obabl e cause.  However ,  Reddi n agai n 

i nt er j ect ed,  st at i ng t hat  t he appr opr i at e st andar d was whet her  

t her e was r eason t o bel i eve a cr i me had been commi t t ed.  Judge 

Mur r ay agr eed and st at ed t hat  st andar d had not  been met :  

Judge Mur r ay:  You have not  gi ven me evi dence.  I ' m 
denyi ng your  pet i t i on f or  pr obabl e cause.  I  don' t  f i nd 
t her e i s pr obabl e cause a cr i me i s commi t t ed by Mi ss 
Col eman or  anyone el se as i t  r el at es t o your  
pr oper t y.  .  .  .   

Reddi n:  I  bel i eve t he f i ndi ng t hat  you need t o make,  
t her e i s not  r eason t o bel i eve a cr i me has been 
commi t t ed r at her  t han pr obabl e cause.   
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Judge Mur r ay:  I ' m sor r y.  Ther e i s r eason t o bel i eve 
t hat  a cr i me hasn' t  been commi t t ed and by whom.  .  .  . 3  

¶19 Hi pp f i l ed a pet i t i on f or  super vi sor y wr i t  i n t he 

cour t  of  appeal s.  The cour t  of  appeal s det er mi ned t hat  t he 

subpoenas i ssued by t he c l er k of  cour t  pur suant  t o § 885. 01( 1)  

wer e val i d.  I t  t her ef or e gr ant ed t he wr i t  and r emanded wi t h 

i nst r uct i ons t hat  Hi pp have subpoenas i ssued f or  t he per sons he 

want s t o t est i f y i n t he pr oceedi ng.  Hi pp v.  The Honor abl e 

Mar shal l  B.  Mur r ay,  2007 WI  App 242,  ¶16,  305 Wi s.  2d 148,  738 

N. W. 2d 570.  Judge Mur r ay pet i t i ons f or  r evi ew.   

I I  

¶20 Thi s case pr esent s t he i ssue of  whet her  a John Doe 

j udge has excl usi ve aut hor i t y t o subpoena wi t nesses f or  a John 

Doe hear i ng. 4 I t  does not  pr esent  t he i ssue of  whet her  a John Doe 

                                                 
3 Al t hough t he t r anscr i pt  of  t he hear i ng r eveal s some 

uncer t ai nt y as t o i t s nat ur e,  bot h Judge Mur r ay and Hi pp now ar e 
i n accor d t hat  i t  was a pr obabl e cause hear i ng.  A John Doe j udge 
i s r equi r ed t o conduct  a hear i ng i f  t he John Doe pet i t i on meet s 
t he t hr eshol d t est  of  al l egi ng obj ect i ve,  f act ual  asser t i ons 
suf f i c i ent  t o suppor t  a r easonabl e bel i ef  t hat  a cr i me has been 
commi t t ed.  St at e ex r el .  Rei mann v.  Ci r cui t  Cour t  f or  Dane 
Count y,  214 Wi s.  2d 605,  623,  571 N. W. 2d 385 ( 1997) .  As Judge 
Mur r ay acknowl edges i n hi s br i ef ,  al t hough he " never  f or mal l y 
det er mi ned t hat  Hi pp' s John Doe pet i t i on met  t he t hr eshol d t est ,  
he i mpl i c i t l y  det er mi ned t hat  i t  met  t he t hr eshol d t est  when he 
pr oceeded wi t h a hear i ng on t he John Doe pet i t i on. "  

4 Judge Mur r ay al so r ai sed and br i ef ed a second i ssue of  
whet her  a John Doe j udge i s r equi r ed t o subpoena ever y wi t ness 
t hat  a John Doe pet i t i oner  r equest s and t o exami ne ever y such 
wi t ness at  t he John Doe pr oceedi ng.  I n hi s r epl y br i ef  and at  
or al  ar gument ,  however ,  Judge Mur r ay conceded t hat  t he f act s of  
t hi s case do not  pr esent  t he i ssue of  a John Doe j udge' s  
di scr et i on i n subpoenai ng and exami ni ng wi t nesses because Judge 
Mur r ay never  r ef used t o subpoena or  exami ne any of  Hi pp' s 
wi t nesses.   
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j udge i s r equi r ed t o subpoena ever y wi t ness t hat  a John Doe 

pet i t i oner  r equest s.  We save t hat  i ssue f or  anot her  day.  Our  

det er mi nat i on r equi r es t hat  we i nt er pr et  and appl y Wi s.  St at .  

§§ 968. 26 and 885. 01.  St at ut or y i nt er pr et at i on and appl i cat i on 

ar e quest i ons of  l aw t hat  t hi s cour t  r evi ews i ndependent l y of  

t he det er mi nat i ons r ender ed by t he c i r cui t  cour t  and cour t  of  

appeal s.  Haf er man v.  St .  Cl ar e Heal t hcar e Found. ,  I nc. ,  2005 WI  

171,  ¶15,  286 Wi s.  2d 621,  707 N. W. 2d 853.  

I I I  

¶21 We begi n our  di scussi on by exami ni ng t he l anguage of  

Wi sconsi n' s John Doe st at ut e.  Wi sconsi n St at .  § 968. 26 pr ovi des 

i n r el evant  par t :  

I f  a per son compl ai ns t o a j udge t hat  he or  she has 
r eason t o bel i eve t hat  a cr i me has been commi t t ed 
wi t hi n hi s or  her  j ur i sdi ct i on,  t he j udge shal l  
exami ne t he compl ai nant  under  oat h and any wi t nesses 
pr oduced by hi m or  her  and may,  and at  t he r equest  of  
t he di st r i ct  at t or ney shal l ,  subpoena and exami ne 
ot her  wi t nesses t o ascer t ai n whet her  a cr i me has been 
commi t t ed and by whom commi t t ed.  .  .  .   

¶22 The st at ut e pr ovi des t hat  t he compl ai nant ,  t he 

di st r i ct  at t or ney,  and t he j udge each has t he abi l i t y  t o br i ng 

wi t nesses t o t he John Doe pr oceedi ng.  I t  set s f or t h t hr ee 

di st i nct  ways i n whi ch t hi s  may happen.  Once t he j udge 

det er mi nes t hat  t her e i s r eason t o bel i eve a cr i me has been 

commi t t ed,  t he j udge ( 1)  shal l  exami ne t he compl ai nant  and 

wi t nesses " pr oduced by"  t he compl ai nant ;  ( 2)  at  t he di st r i ct  

at t or ney' s r equest  t he j udge shal l  subpoena and exami ne ot her  

wi t nesses;  and ( 3)  t he j udge may choose t o subpoena and exami ne 
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" ot her  wi t nesses, "  t hat  i s ,  wi t nesses nei t her  pr oduced by t he 

compl ai nant  nor  r equest ed by t he di st r i ct  at t or ney.   

¶23 The st at ut e expl i c i t l y  st at es t hat  t wo of  t he gr oups 

of  wi t nesses ar e exami ned upon a subpoena bei ng i ssued,  t hose 

r equest ed by t he di st r i ct  at t or ney and t hose t he j udge chooses 

t o subpoena and exami ne.  I t  does not  expr essl y pr ovi de t hat  

wi t nesses " pr oduced by"  t he compl ai nant  i ncl ude t hose subpoenaed 

at  t he compl ai nant ' s r equest .  However ,  t he par t i es her e agr ee 

t hat  wi t nesses pr oduced by t he compl ai nant  i ncl ude t hose who 

show up t o John Doe pr oceedi ngs vol unt ar i l y  as wel l  as t hose who 

show up under  subpoena.   

¶24 The par t i es '  v i ew on t hi s poi nt  makes sense,  and 

compor t s wi t h t he f undament al s of  a f ai r  hear i ng.  A cont r ar y 

v i ew woul d pr ecl ude t he ver y par t y wi t h enough at  st ake t o f i l e 

a pet i t i on f r om havi ng wi t nesses subpoenaed t o a hear i ng whi ch 

det er mi nes whet her  t her e i s pr obabl e cause t o bel i eve t hat  t he 

cr i me al l eged had been commi t t ed and by whom.  

¶25 The quest i on her e i s who has aut hor i t y t o i ssue t he 

subpoenas t hat  cause wi t nesses t o be exami ned i n John Doe 

pr oceedi ngs.  The par t i es do not  di sput e t hat  j udges have t he 

aut hor i t y t o subpoena wi t nesses.  The st at ut e i s expl i c i t  t hat  

j udges " may,  and at  t he r equest  of  t he di st r i ct  at t or ney,  shal l "  

subpoena wi t ness.   I n addi t i on,  t he par t i es do not  di sput e t hat  

a j udge has t he aut hor i t y t o subpoena wi t nesses at  t he r equest  

of  t he John Doe compl ai nant  such t hat  t he wi t nesses ar e pr oduced 

by t he compl ai nant  wi t hi n t he meani ng of  § 968. 26.   
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¶26 Hi pp mai nt ai ns t hat  whi l e t he j udge i n a John Doe 

pr oceedi ng has t he aut hor i t y t o i ssue subpoenas,  t he j udge does 

not  have excl usi ve aut hor i t y t o i ssue subpoenas.  Rat her ,  he 

ar gues t hat  under  § 968. 26,  a compl ai nant  may pr oduce wi t nesses 

by r equest i ng t he c l er k of  cour t  t o i ssue subpoenas pur suant  t o 

Wi s.  St at .  § 885. 01,  whi ch pr ovi des gener al  aut hor i t y t o cour t  

c l er ks t o i ssue subpoenas i n " any act i on, "  i ncl udi ng John Doe 

pr oceedi ngs. 5 The st at ut e,  however ,  i s  not  expl i c i t  as t o whet her  

t he j udge' s aut hor i t y t o subpoena wi t nesses i s excl usi ve.  I n 

or der  t o answer  t he quest i on,  we t ur n t o t he hi st or y of  

Wi sconsi n' s John Doe st at ut e and i t s appl i cat i on.  

¶27 Ther e has been a pr ovi s i on f or  John Doe pr oceedi ngs i n 

Wi sconsi n s i nce t er r i t or i al  t i mes.  St at e v.  Unnamed Def endant ,  

150 Wi s.  2d 352,  363,  441 N. W. 2d 696 ( 1989) .  Sect i on 2,  chapt er  

369 of  t he Ter r i t or i al  St at ut es of  Wi sconsi n ( 1839)  pr ovi ded:   

Upon compl ai nt  made t o any such magi st r at e t hat  a 
cr i mi nal  of f ense has been commi t t ed,  he shal l  exami ne 
on oat h t he compl ai nant  and any wi t nesses pr oduced by 

                                                 
5 Sect i on 885. 01 pr ovi des i n r el evant  par t :  

Subpoenas,  who may i ssue.  The subpoena need not  be 
seal ed,  and may be si gned and i ssued as f ol l ows:  

( 1)  By any j udge or  c l er k of  a cour t  or  cour t  
commi ssi oner  or  muni ci pal  j udge,  wi t hi n t he t er r i t or y 
i n whi ch t he of f i cer  or  t he cour t  of  whi ch he or  she 
i s t he of f i cer  has j ur i sdi ct i on,  t o r equi r e t he 
at t endance of  wi t nesses and t hei r  pr oduct i on of  l awf ul  
i nst r ument s of  evi dence i n any act i on,  mat t er  or  
pr oceedi ng pendi ng or  t o be exami ned i nt o bef or e any 
cour t ,  magi st r at e,  of f i cer ,  ar bi t r at or ,  boar d,  
commi t t ee or  ot her  per son aut hor i zed t o t ake t est i mony 
i n t he st at e.  
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hi m,  and shal l  r educe t he compl ai nt  t o wr i t i ng,  and 
shal l  cause t he same t o be subscr i bed by t he 
compl ai nant ;  and i f  i t  shal l  appear  t hat  any such 
of f ence has been commi t t ed,  t he cour t  or  j ust i ce shal l  
i ssue a war r ant  r eci t i ng t he subst ance of  t he 
accusat i on .  .  .  .  

The pr ovi s i on was i n f or ce at  st at ehood,  and adopt ed i nt o t he 

st at e st at ut es by t he f i r st  l egi s l at ur e.  St at e v.  Unnamed 

Def endant ,  150 Wi s.  2d at  363;  see al so Wi s.  St at .  ch.  145,  § 2 

( 1849) .  

¶28 The John Doe st at ut e has r emai ned l ar gel y t he same 

si nce 1839.  St at e v.  Unnamed Def endant ,  150 Wi s.  2d at  364;  see 

al so I n Mat t er  of  John Doe Pr oceedi ng,  2003 WI  30,  ¶21,  260 

Wi s.  2d 653,  660 N. W. 2d 260.  The pr ovi s i on t hat  a John Doe j udge 

" may,  and at  t he r equest  of  t he di st r i ct  at t or ney shal l ,  

subpoena and exami ne ot her  wi t nesses"  was added t o t he st at ut e 

i n 1949.  § 33,  ch.  631,  Laws of  1949.   

¶29 The f i r st  case t o exami ne t he means by whi ch wi t nesses 

come t o be exami ned i n a John Doe pr oceedi ng i s St at e ex r el .  

Long v.  Keyes,  75 Wi s.  288,  44 N. W.  13 ( 1889) .  The compl ai nant  

al l eged t hat  a number  of  per sons " want onl y and r i ot ousl y,  i n a 

v i ol ent  and t umul t uous manner "  assaul t ed,  beat ,  br ui sed,  

wounded,  and i l l - t r eat ed a man i n t he c i t y of  Madi son.  I d.  at  

289.  The j udge i n t he case exami ned sever al  wi t nesses,  and based 

upon t he evi dence pr esent ed,  subpoenaed ot her  wi t nesses f or  mor e 

i nf or mat i on.  One of  t he wi t nesses r ef used t o t est i f y,  ar gui ng 

t hat  t he j udge had no power  t o compel  t he at t endance of  

wi t nesses.  I d.  at  290.   
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¶30 Thi s cour t  det er mi ned t hat  t he wor ds of  t he st at ut e 

pr ovi di ng t hat  t he j udge shal l  exami ne " t he compl ai nant  and any 

wi t nesses pr oduced by hi m"  al l owed t hat  a j udge coul d subpoena 

such wi t nesses.  I d.  at  293;  Wi s.  St at .  ch.  195,  § 4776 ( 1889) .  

I t  st at ed t hat  t he j udge coul d exami ne wi t nesses ot her  t han t he 

compl ai nant ,  and t hat  pr oduci ng wi t nesses i ncl uded pr ovi di ng 

names t o t he j udge,  who coul d t hen subpoena t he wi t nesses.   

Such wi t nesses must  be pr oduced by t he compl ai nant .  He 
cannot  pr oduce t hem i n any ot her  way t han t o suggest  
t hei r  names t o t he magi st r at e.  I f  t hey come 
vol unt ar i l y  wi t h t he compl ai nant ,  he cannot  be sai d t o 
pr oduce t hem i n any ot her  way t han t o make t hem known 
t o t he j ust i ce as wi t nesses who know somet hi ng about  
t he case.  .  .  .  They may come vol unt ar i l y  or  on 
subpoena,  and on at t achment  i f  necessar y.  .  .  .  The 
compl ai nant  pr oduces or  suggest s  or  names a gr eat  many 
wi t nesses at  t he t i me,  or  at  anot her  t i me,  and at  
di f f er ent  t i mes dur i ng t he pr ogr ess of  t he 
exami nat i on.  They ar e wi t nesses,  and t her ef or e may be 
subpoenaed.  .  .  .   

I f ,  as i n t hi s case,  t he compl ai nant  does not  assume 
t o know t he f act s except  on i nf or mat i on,  he pr oduces 
or  suggest s t he names of  such wi t nesses as do know t he 
f act s,  and t he magi st r at e has t hem br ought  bef or e hi m 
f or  exami nat i on.  

Keyes,  75 Wi s.  at  293- 94.  ( Emphasi s i n or i gi nal . )  

¶31 The Keyes cour t  exami ned t he gener al  subpoena st at ut e,  

Wi s.  St at .  ch.  176,  § 4053 ( 1889) ,  whi ch pr ovi ded t hat  any 

j ust i ce of  t he peace,  muni ci pal  j udge,  or  pol i ce j ust i ce coul d 

i ssue subpoenas.  I d.  at  291.  However ,  i t  di d not  det er mi ne t hat  

a John Doe compl ai nant  coul d pr oduce a wi t ness by havi ng t he 

wi t ness subpoenaed by an ent i t y ot her  t han t he John Doe j udge.  
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Rat her ,  t he cour t  t i ed pr oduct i on of  wi t nesses by t he 

compl ai nant  t o subpoenas i ssued by t he magi st r at e.   

¶32 Thus,  t he f or mat i ve Wi sconsi n case r egar di ng t he 

pr oduct i on of  wi t nesses by a John Doe compl ai nant  t i es t he 

concept  of  pr oduct i on t o subpoenas i ssued by t he John Doe j udge.  

Thi s r el at i onshi p has been consi st ent  t hr oughout  t he hi st or y of  

t he appl i cat i on of  Wi sconsi n' s  John Doe st at ut es.  See,  e. g. ,  

St at e v.  Nobl e,  2002 WI  64,  ¶5 n. 1,  253 Wi s.  2d 206,  646 

N. W. 2d 38 ( j udge di r ect i ng wi t ness t hat  by v i r t ue of  j udge' s 

subpoena i ssued pur suant  t o John Doe st at ut e,  she was compel l ed 

t o t est i f y) ;  St at e v.  Washi ngt on,  83 Wi s.  2d 808,  813,  266 

N. W. 2d 597 ( 1978)  ( j udge i ssued subpoena) ;  St at e ex r el .  

Kur ki er ewi cz v.  Cannon,  42 Wi s.  2d 368,  378,  166 N. W. 2d 255 

( 1969)  ( not i ng l i mi t at i ons on wi t nesses t o be subpoenaed and 

exami ned) ;  Wi sconsi n Fami l y Counsel i ng Ser vs.  v.  St at e,  95 

Wi s.  2d 670,  671,  291 N. W. 2d 631 ( Ct .  App.  1980)  ( j udge i ssued 

subpoena duces t ecum) .  Hi pp does not  adduce any cases i nvol v i ng 

subpoenas i n John Doe pr oceedi ngs i ssued by ent i t i es ot her  t han 

t he j udge,  and we have di scover ed none.   

¶33 Hi pp' s i nt er pr et at i on al so r uns cont r ar y t o t he 

t r eat ment  of  John Doe pr oceedi ngs i n mor e r ecent  case l aw.  I n 

Washi ngt on,  f or  exampl e,  t hi s cour t  exami ned t he nat ur e of  John 

Doe pr oceedi ngs and t he r ol e of  j udges i n conduct i ng t hem.  83 

Wi s.  2d 808.  We det er mi ned t hat  § 968. 26 does not  r un af oul  of  

const i t ut i onal  separ at i on of  power s r equi r ement s,  despi t e t he 

subst ant i al  power s and r esponsi bi l i t i es t he st at ut e conf er s upon 

j udges.  I d.  at  825.  Such power s and r esponsi bi l i t i es i ncl ude 
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i ssui ng subpoenas,  pr esi di ng over  t he exami nat i on of  wi t nesses,  

consi der i ng t he t est i mony,  and det er mi ni ng pr obabl e cause,  al l  

whi l e act i ng as a neut r al  magi st r at e.  

I t  i s  t he r esponsi bi l i t y  of  t he John Doe j udge t o 
ut i l i ze hi s or  her  t r ai ni ng i n const i t ut i onal  and 
cr i mi nal  l aw and i n cour t r oom pr ocedur e i n det er mi ni ng 
t he need t o subpoena wi t nesses r equest ed by t he 
di st r i ct  at t or ney,  i n pr esi di ng at  t he exami nat i on of  
wi t nesses,  and i n det er mi ni ng pr obabl e cause.  I t  i s  
t he j udge' s r esponsi bi l i t y  t o ensur e pr ocedur al  
f ai r ness.  

I d.  at  823 ( c i t i ng St at e v.  O' Connor ,  77 Wi s.  2d 261,  284,  252 

N. W. 2d 671 ( 1977) ) .   

¶34 I n O' Connor ,  t hi s cour t  st at ed t hat  t he " f i nal  

r esponsi bi l i t y  f or  t he pr oper  conduct  of  such pr oceedi ngs r est s 

wi t h t he pr esi di ng j udge .  .  .  . "  77 Wi s.  2d at  284.  Mor e 

r ecent l y,  we det er mi ned t hat  t he j udge " has f i nal  r esponsi bi l i t y  

f or  t he pr oper  conduct  of  John Doe pr oceedi ngs. "  St at e ex r el .  

Unnamed Per son No.  1 v.  St at e,  2003 WI  30,  ¶52,  260 Wi s.  2d 653,  

660 N. W. 2d 260.  Echoi ng Washi ngt on,  we st at ed t hat  t he " John Doe 

j udge has aut hor i t y t o i ssue subpoenas,  exami ne wi t nesses,  

adj our n t he pr oceedi ngs,  t ake possessi on of  subpoenaed r ecor ds,  

adj udi cat e pr obabl e cause,  and i ssue and seal  war r ant s. "   I d. ,  

¶54.    

¶35 The cases demonst r at e t hat  John Doe pr oceedi ngs ar e 

conduct ed t hr ough t he aut hor i t y of  t he pr esi di ng j udge.  Al l owi ng 

t hat  subpoenas may be i ssued by t he c l er k of  cour t  woul d conf er  

aut hor i t y on someone ot her  t han t he j udge,  who has hi st or i cal l y 
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had t he aut hor i t y associ at ed wi t h such pr oceedi ngs.  I t  woul d i n 

essence di l ut e t he John Doe j udge' s power .    

¶36 Thi s v i ew al so appear s t o compor t  wi t h t he pr act i ce i n 

Wi sconsi n.  A t r eat i se on Wi sconsi n cr i mi nal  pr act i ce and 

pr ocedur e not es t hat  John Doe pr oceedi ngs ar e advant ageous t o 

l aw enf or cement  of f i c i al s i nsof ar  as t hey gai n access t o 

aut hor i t y v i a t he j udge t hat  i s ot her wi se unavai l abl e.   

I nvoki ng a John Doe pr oceedi ng i s usual l y advant ageous 
t o l aw enf or cement  of f i c i al s because,  t hr ough t he 
pr esi di ng j udge,  t hey may avai l  t hemsel ves of  power s 
not  ot her wi se avai l abl e t o t hem.  These i ncl ude:  " t he 
power  t o subpoena wi t nesses,  t ake t est i mony under  oat h 
and t o compel  t he t est i mony of  a r el uct ant  wi t ness. "  

9 Chr i st i ne M.  Wi seman,  Ni chol as L.  Chi ar kas,  & Dani el  D.  

Bl i nka,  Wi sconsi n Pr act i ce:  Cr i mi nal  Pr act i ce and Pr ocedur e 

§ 9. 11,  at  219 ( 1996) ( quot i ng Washi ngt on,  83 Wi s.  2d at  823 n. 9)  

( emphasi s added) .  I n ot her  wor ds,  t he power s conf er r ed i n a John 

Doe pr oceedi ng——i ncl udi ng t he power  t o subpoena wi t nesses and 

compel  t est i mony——der i ve f r om t he j udge,  and ar e ot her wi se 

unavai l abl e,  i ncl udi ng vi a t he subpoena power  conf er r ed t o 

c l er ks of  cour t  pur suant  t o § 885. 01( 1) .  See Wi s.  JI ——Cr i mi nal ,  

SM- 12 ( " Onl y a j udge may conduct  a John Doe Pr oceedi ng.  The 

j udge has t he power  t o subpoena and exami ne wi t nesses and t o 

det er mi ne t he ext ent  of  t he exami nat i on. " ) ;  see al so 1 Wi sconsi n 

Judi c i al  Bench Book,  CR 48 ( 2007) .  

¶37 Thus,  t he hi st or y and cur r ent  pr act i ce of  John Doe 

pr oceedi ngs suppor t  t he v i ew t hat  j udges have excl usi ve 

aut hor i t y t o i ssue subpoenas i n John Doe pr oceedi ngs.  That  
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i nt er pr et at i on i s f ur t her  suppor t ed by pr i nci pl es of  st at ut or y 

const r uct i on.   

¶38 Sect i on 968. 26 pr ovi des John Doe j udges shal l  exami ne 

wi t nesses pr oduced by t he compl ai nant  and " may,  and at  t he 

r equest  of  t he di st r i ct  at t or ney shal l ,  subpoena and exami ne 

ot her  wi t nesses. "  Sect i on 885. 01( 1)  pr ovi des j udges and cl er ks 

of  cour t  wi t h t he aut hor i t y t o i ssue subpoenas,  and § 885. 01( 2)  

pr ovi des di st r i ct  at t or neys wi t h subpoena power .  However ,  i f  

c l er ks of  cour t  and di st r i ct  at t or neys have t he power  under  

§ 885. 01 t o subpoena wi t nesses i n John Doe pr oceedi ngs,  t hen t he 

l anguage i n § 968. 26 r egar di ng subpoenas i s super f l uous.  

Const r uct i on of  st at ut es shoul d avoi d whenever  possi bl e 

i nt er pr et at i ons t hat  r ender  l anguage super f l uous.  Hut son v.  

St at e Per s.  Comm' n,  2003 WI  97,  ¶49,  263 Wi s.  2d 612,  665 

N. W. 2d 212.   

¶39 Hi pp mai nt ai ns,  however ,  t hat  t he John Doe j udge' s 

power  t o i ssue subpoenas der i ves f r om § 885. 01( 1) .  He ci t es t o 

Wi sconsi n Fami l y Counsel i ng Ser vs. ,  I nc.  v.  St at e,  i n whi ch t he 

cour t  of  appeal s st at ed t hat  a j udge i n a John Doe pr oceedi ng 

can exer ci se hi s or  her  aut hor i t y t o i ssue a subpoena pur suant  

t o § 885. 01.  95 Wi s.  2d at  675.  Thus,  Hi pp mai nt ai ns t hat  

§ 885. 01( 1)  subpoena power  ext ends t o John Doe pr oceedi ngs,  f or  

c l er ks of  cour t  no l ess t han f or  j udges.   

¶40 However ,  Judge Mur r ay' s posi t i on i s not  t hat  t he John 

Doe j udge' s subpoena power  der i ves f r om § 968. 26.  Rat her ,  i t  i s  

t hat  § 968. 26 pr ovi des a l i mi t  t o t he subpoena power  conf er r ed 

by § 885. 01.  Thus,  al t hough di st r i ct  at t or neys,  c l er ks of  cour t ,  
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and j udges have subpoena power  under  § 885. 01,  § 968. 26 

pr ecl udes di st r i ct  at t or neys and cl er ks f r om i ssui ng subpoenas 

i n John Doe pr oceedi ngs.  I nst ead,  t he st at ut e al l ows t hat  onl y 

j udges r et ai n t hei r  subpoena power .   

¶41 Fur t her ,  appl y i ng t he § 885. 01 subpoena pr ovi s i ons t o 

t he pr oceedi ngs her e woul d r equi r e appl y i ng a mor e gener al  

st at ut e r egar di ng subpoenas wher e t her e i s a mor e speci f i c  

st at ut e cont r ol l i ng subpoenas wi t hi n t he cont ext  of  John Doe 

pr oceedi ngs.  Thi s woul d be cont r ar y t o t he pr i nci pl e of  

st at ut or y const r uct i on t hat  wher e t wo st at ut es appl y i ng t o t he 

same subj ect  conf l i c t ,  t he mor e speci f i c  st at ut e i s cont r ol l i ng.  

Lor nson v.  Si ddi qui ,  2007 WI  92,  ¶65,  302 Wi s.  2d 519,  735 

N. W. 2d 55.  

¶42 Hi pp al so ar gues t hat  gi v i ng j udges excl usi ve subpoena 

power  i n John Doe pr oceedi ngs r uns cont r ar y t o t he i nvest i gat or y 

pur pose of  t he st at ut e.  See Rei mann v.  Ci r cui t  Cour t  f or  Dane 

Count y,  214 Wi s.  2d 605,  621,  571 N. W. 2d 385 ( 1997) . 6 John Doe 

pr oceedi ngs pr ovi de f or  i nvest i gat i on of  cr i mes at  t he behest  of  

bot h di st r i ct  at t or neys and pr i vat e compl ai nant s .  Hi pp mai nt ai ns 

t hat  di sal l owi ng subpoenas t o i ssue f r om t he cl er k of  cour t  may 

pr ecl ude many compl ai nant s f r om t he oppor t uni t y f or  meani ngf ul  

r evi ew,  i ncl udi ng t hose who f i l e John Doe pet i t i ons pr o se.  As 

                                                 
6 The John Doe st at ut e ser ves t wo pr i mar y pur poses.  Fi r st ,  

i t  i s  an i nvest i gat or y t ool  whi ch al l ows t he j udge t o det er mi ne 
whet her  a cr i me has been commi t t ed,  and i f  so by whom.  Rei mann 
v.  Ci r cui t  Cour t  f or  Dane Count y,  214 Wi s.  2d 605,  621,  571 
N. W. 2d 385 ( 1997) .  Second,  i t  pr ot ect s i nnocent  per sons f r om 
f r i vol ous and gr oundl ess pr osecut i ons.  I d.  
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t he cour t  of  appeal s st at ed r ecent l y,  " [ f ] or  some compl ai nant s,  

t he John Doe pr ocedur es .  .  .  pr ovi de t hei r  onl y ent r ance t o t he 

st at e cour t s.  .  .  .  [ W] e do not  her e i nt end t o c l ose t he door s 

of  t he cour t r oom t o t hose per sons who may have r eason t o bel i eve 

a cr i me has been commi t t ed. "  St at e ex r el .  Wi l l i ams v.  Fi edl er ,  

2005 WI  App 91,  ¶25,  282 Wi s.  2d 486,  698 N. W. 2d 294.  

¶43 Whi l e we agr ee wi t h Hi pp t hat  i t  i s  i mpor t ant  t o 

pr eser ve access t o t he cour t s f or  pr i vat e compl ai nant s pr ovi ded 

by John Doe pr oceedi ngs,  we ar e not  per suaded t hat  such access 

i s i mpeded when t he j udge has excl usi ve subpoena power  i n such 

pr oceedi ngs.  Thi s cour t  has made cl ear  t hat  t he John Doe j udge' s 

r esponsi bi l i t y  i s  t o act  as a neut r al  magi st r at e.  I n Washi ngt on,  

we st at ed t hat  t he " John Doe j udge shoul d act  wi t h a v i ew t owar d 

i ssui ng a compl ai nt  or  det er mi ni ng t hat  no cr i me has occur r ed.  

To t he ext ent  t hat  t he j udge exceeds t hi s l i mi t at i on,  t her e i s 

an abuse of  di scr et i on. "  83 Wi s.  2d at  823- 34.  Fur t her ,  we wr ot e 

t hat  t he j udge' s  behavi or  " shoul d be such as not  t o i mpai r  hi s  

or  her  abi l i t y  t o make an i ndependent  det er mi nat i on of  pr obabl e 

cause.  I d.  at  824;  see al so O' Connor ,  77 Wi s.  2d at  275- 76.   

¶44 I n addi t i on,  whi l e Hi pp cl ai ms t hat  a j udge may si mpl y 

r ef use a compl ai nant ' s r equest  t hat  i t  subpoena wi t nesses,  t hat  

i ssue i s not  bef or e t he cour t .  Bot h par t i es agr ee t hat  t her e has  

been no such r ef usal  her e.  Fi nal l y,  t he ar gument  assumes t hat  

t her e i s no r emedy i n cases wher e t he John Doe j udge f ai l s t o 

pr ovi de adequat e oppor t uni t y f or  t he exami nat i on of  wi t nesses.  

I n such cases compl ai nant s have r ecour se t o super vi sor y wr i t s 



No.  2007AP0230- W   

 

21 
 

pur suant  t o § 809. 51,  as i n t he pr esent  case.  See Rei mann,  214 

Wi s.  2d at  625- 26.  

¶45 We agr ee wi t h Hi pp t hat  t hi s i s a case i n whi ch a John 

Doe pet i t i on was not  pr oper l y i nvest i gat ed.  However ,  t he pr obl em 

i n t hi s case i s not  t hat  John Doe j udges have excl usi ve 

aut hor i t y t o i ssue subpoenas.  Rat her ,  t he pr obl em her e was i n 

t he execut i on of  t he pr oceedi ng.   

¶46 Despi t e t he f act  t hat  Judge Mur r ay had excl usi ve 

aut hor i t y t o i ssue subpoenas i n t he case,  he f ai l ed t o i nf or m 

Hi pp t hat  was t he case and f ai l ed t o appr i se Hi pp t hat  he coul d 

r equest  such subpoenas.  At  t he November  hear i ng,  Judge Mur r ay 

emphasi zed t hat  i t  was Hi pp' s r esponsi bi l i t y  t o get  wi t nesses t o 

t he exami nat i on.  When Hi pp asked how he was t o pr oduce wi t nesses 

r el uct ant  t o at t end,  Judge Mur r ay agai n r epl i ed t hat  i t  was 

Hi pp' s r esponsi bi l i t y .  As he now concedes i n hi s br i ef ,  Judge 

Mur r ay shoul d have r esponded t hat  he al one had subpoena 

aut hor i t y and t hat  Hi pp coul d i dent i f y whi ch wi t nesses he wi shed 

t o have subpoenaed.   

¶47 Judge Mur r ay added t o t he conf usi on r egar di ng subpoena 

power  at  t he December  hear i ng.  He asked t he at t endi ng wi t nesses 

whet her  t hey had been subpoenaed by Hi pp and i nf or med t hem t hat  

t hey " r emai n"  under  subpoena.  Judge Mur r ay cor r ect l y st at ed t he 

l aw at  t he Januar y hear i ng when he i nf or med Hi pp t hat  " [ i ] f  

anybody has subpoena power ,  i t ' s  me. "  However ,  by t hat  t i me t he 

damage had been done.  Hi pp had sought  t o pr oduce wi t nesses by 

r equest i ng t hat  t he c l er k of  c i r cui t  cour t  i ssue subpoenas 

pur suant  t o § 885. 01.  Hi s r esponse was appr opr i at e gi ven Judge 
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Mur r ay' s admoni t i on t hat  i t  was Hi pp' s r esponsi bi l i t y  t o pr oduce 

t he wi t nesses and Judge Mur r ay' s f ai l ur e t o appr i se Hi pp of  t he 

possi bi l i t y  of  r equest i ng t hat  he i ssue t he subpoenas.   

¶48 I n essence,  Judge Mur r ay was cor r ect  t hat  he had 

excl usi ve aut hor i t y t o i ssue subpoenas i n t he pr oceedi ng.  

However ,  hi s act i ons pr event ed Hi pp f r om bei ng abl e t o have 

subpoenas i ssued f or  t he wi t nesses Hi pp want ed. 7 Based on t hi s 

er r or ,  we agr ee wi t h t he cour t  of  appeal s t hat  t he wr i t  of  

mandamus shoul d be gr ant ed.  Fur t her ,  we i nst r uct  t hat  upon 

r emand subpoenas shoul d be i ssued.  

¶49 I n hi s i ni t i al  br i ef  t o t hi s cour t  Judge Mur r ay ar gued 

t hat  t hi s case i s moot  on t he gr ound t hat  t he st at ut e of  

l i mi t at i ons f or  t he al l eged cr i me has expi r ed.  See Wi s.  St at .  

§ 939. 74( 1) .  However ,  t he par t i es agr ee t hat  t he r ecor d her e i s  

i nsuf f i c i ent  f or  a det er mi nat i on of  t he i ssue.  We agr ee,  and 

                                                 
7 We al so not e t hat  Reddi n' s act i ons i n pr event i ng Hi pp' s 

wi t nesses f r om appear i ng ar e pr obl emat i c.  Bef or e t he Januar y 
hear i ng,  Reddi n t ook i t  upon hi msel f  t o advi se t he subpoenaed 
wi t nesses t hat  t hey di d not  have t o appear .  Judge Mur r ay 
concedes i n hi s br i ef  t hat  Reddi n' s act i ons wer e i nappr opr i at e.  
He st at es t hat  Reddi n shoul d have i nst ead f i l ed a mot i on 
r equest i ng Judge Mur r ay t o quash t he subpoenas.  We agr ee.  

The cour t  of  appeal s expr essed concer n r egar di ng Reddi n 
gi v i ng,  and Judge Mur r ay' s wi l l i ngness t o r ecei ve,  ex par t e 
advi ce r egar di ng Hi pp' s abi l i t y  t o have subpoenas i ssued.  I t  
r emi nded " t he bench and t he bar "  of  t he obl i gat i ons pr esent ed by 
SCR 60. 04( 1) ( g)  and SCR 20: 3. 5( b)  and t he r equi r ement  t hat  t he 
behavi or  of  t he John Doe j udge " shoul d be such as not  t o i mpai r  
hi s or  her  abi l i t y  t o make an i ndependent  det er mi nat i on of  
pr obabl e cause. "  St at e v.  Washi ngt on,  83 Wi s.  2d 808,  824,  266 
N. W. 2d 597 ( 1978) .  We j oi n wi t h t he cour t  of  appeal s i n i t s 
expr essi on of  concer n.   
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t her ef or e decl i ne t o addr ess t he st at ut e of  l i mi t at i ons i ssue 

her e.  I f  t he j udge conduct i ng t hi s pr oceedi ng on r emand 

det er mi nes t hat  t he cr i mes al l eged i n Hi pp' s John Doe pet i t i on 

ar e beyond t he appl i cabl e st at ut e of  l i mi t at i ons,  t he j udge may 

deny t he pet i t i on wi t hout  subpoenai ng and exami ni ng t he 

desi gnat ed wi t nesses. 8 

¶50 I n addi t i on t o r equest i ng a r est or at i on of  t he John 

Doe hear i ng and r ul i ng on t he val i di t y of  t he subpoenas i ssued,  

Hi pp' s wr i t  pet i t i on cont ai ned r equest s f or  subst i t ut i on of  t he 

John Doe j udge and appoi nt ment  of  a new di st r i ct  at t or ney.  We 

have addr essed t he r est or at i on of  t he John Doe pr oceedi ng and 

t he val i di t y of  t he subpoenas i ssued by t he c l er k of  c i r cui t  

cour t .   The cour t  of  appeal s decl i ned t o gr ant  Hi pp' s r equest s 

f or  a new j udge and di f f er ent  di st r i ct  at t or ney,  and Hi pp has 

not  ar gued t hat  t he cour t  of  appeal s er r ed i n t hat  r espect .   305 

Wi s.  2d 148,  ¶16.  We t her ef or e do not  addr ess t hat  par t  of  t he 

cour t  of  appeal s deci s i on.  

¶51 Thus,  based upon t he l anguage of  § 968. 26,  t he hi st or y 

of  t he st at ut e,  and pr i nci pl es of  st at ut or y const r uct i on,  we 

det er mi ne t hat  a John Doe j udge has excl usi ve aut hor i t y t o 

subpoena wi t nesses f or  a John Doe hear i ng.  However ,  Judge 

                                                 
8 Hi pp acknowl edges t hat  a t hr eshol d det er mi nat i on must  be 

made r egar di ng t he st at ut e of  l i mi t at i ons.  I n det er mi ni ng 
whet her  t he st at ut e of  l i mi t at i ons on t he al l eged cr i mes has 
expi r ed,  t he j udge on r emand must  consi der  t he t i me si nce t he 
al l eged cr i me occur r ed as wel l  as event s,  equi t i es,  Col eman' s 
publ i c r esi dence i n t he st at e,  and ot her  f act or s t hat  may have 
t ol l ed t he r unni ng of  t he st at ut e of  l i mi t at i ons.  See Wi s.  St at .  
§ 939. 74( 3) .   
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Mur r ay' s er r or s pr event ed Hi pp f r om havi ng subpoenas i ssued t o 

hi s wi t nesses.  

I V 

¶52 I n sum,  we det er mi ne t hat  a John Doe j udge has 

excl usi ve aut hor i t y t o subpoena wi t nesses i n a John Doe 

pr oceedi ng based upon t he l anguage of  t he John Doe st at ut e 

( § 968. 26) ,  t he hi st or y of  i t s  appl i cat i on,  and pr i nci pl es of  

st at ut or y const r uct i on.  The case does not  pr esent  t he i ssue of  

whet her  a John Doe j udge i s r equi r ed t o subpoena ever y wi t ness 

t hat  a John Doe pet i t i oner  r equest s.  We save t hat  i ssue f or  

anot her  day.   

¶53 Ul t i mat el y,  however ,  we agr ee wi t h t he cour t  of  

appeal s t hat  a wr i t  of  mandamus shoul d be gr ant ed and we 

i nst r uct  t hat  upon r emand t he John Doe j udge her e shoul d i ssue 

subpoenas.  Accor di ngl y,  we af f i r m t he cour t  of  appeal s,  al bei t  

wi t h a di f f er ent  r at i onal e.  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

af f i r med.  

¶54 SHI RLEY S.  ABRAHAMSON,  C. J.  di d not  par t i c i pat e.  
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¶55 LOUI S B.  BUTLER,  JR. ,  J.    (concurring).  I  agr ee wi t h 

t he maj or i t y t hat  compl ai nant  Adr i an T.  Hi pp' s pet i t i on f or  wr i t  

of  mandamus shoul d be gr ant ed.   However ,  I  wr i t e separ at el y 

because I  woul d uphol d t he wr i t  on t he same gr ounds r eached by 

t he cour t  of  appeal s:   a j udge i n a John Doe pr oceedi ng does not  

have excl usi ve aut hor i t y t o i ssue subpoenas,  and John Doe 

compl ai nant s ar e not  st at ut or i l y  pr ecl uded f r om t he r i ght  t o 

obt ai n subpoenas f r om a cl er k of  cour t s as accor ded by Wi s.  

St at .  § 885. 01.    

¶56 The maj or i t y of  t hi s cour t  gener al l y concl udes t hat  a 

wr i t  shoul d be gr ant ed and t he cour t  of  appeal s '  deci s i on 

af f i r med because Judge Mur r ay f ai l ed i n execut i ng hi s " excl usi ve 

aut hor i t y t o i ssue subpoenas" 1 by gi v i ng t he compl ai nant  and 

wi t nesses i naccur at e and conf usi ng i nf or mat i on about  t he 

subpoena pr ocedur e,  and by engagi ng i n ex par t e communi cat i ons 

wi t h t he assi st ant  di st r i ct  at t or ney.   See maj or i t y op. ,  ¶¶45- 48 

& n.  7,  ¶52.   Because of  t hese er r or s,  t he maj or i t y i nst r uct s 

t hat  Hi pp' s subpoena r equest  shoul d be gr ant ed.   I  agr ee wi t h 

t hi s r esul t .    

¶57 However ,  t hi s r esul t  shoul d be r eached t hr ough t he 

af f i r mance of  t he cour t  of  appeal s '  or der  per t ai ni ng t o t he 

f i r st  and f our t h r equest s of  t he wr i t  pet i t i on,  and i t s 

val i dat i on of  t he c l er k of  cour t s '  subpoenas as r equest ed by t he 

pet i t i on and t he memor andum i n suppor t  of  t he pet i t i on.   I n 

cont r ast ,  whi l e af f i r mi ng t he cour t  of  appeal s '  gr ant  of  Hi pp' s 

                                                 
1 Maj or i t y op. ,  ¶46.  
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wr i t  pet i t i on,  t he maj or i t y does not  appear  t o r ecogni ze t hat  

t he cour t  of  appeal s '  mandat e i t  af f i r ms i ncl udes a val i dat i on 

of  t he subpoenas al r eady i ssued by t he c l er k of  cour t s i n di r ect  

r esponse t o t he pet i t i on' s f our t h r equest .   Whi l e pur por t i ng t o 

af f i r m t he cour t  of  appeal s '  or der  gr ant i ng t he wr i t ,  i t  seems 

cl ear  t hat  t he maj or i t y woul d not  i n f act  gr ant  t he same wr i t  

agr eed t o by t he cour t  of  appeal s,  but  woul d r equi r e new 

subpoenas t o be i ssued by t he John Doe j udge r at her  t han by t he 

c l er k of  cour t s.   I t  i s  t her ef or e uncl ear  t o me t he ext ent  t o 

whi ch t he maj or i t y i s act ual l y agr eei ng wi t h t he t er ms of  Hi pp' s 

pet i t i on as gr ant ed by t he cour t  of  appeal s.   Whi l e I  agr ee wi t h 

t he maj or i t y t hat  Hi pp' s pet i t i on shoul d be gr ant ed,  I  al so 

concl ude,  unl i ke t he maj or i t y,  t hat  af f i r mi ng t he cour t  of  

appeal s '  or der  gr ant i ng t he pet i t i on i ncl udes val i dat i ng t he 

subpoenas i ssued by t he c l er k of  cour t s pr i or  t o t he John Doe 

hear i ng.  

¶58 I  st r ongl y di sagr ee wi t h t he maj or i t y ' s anal ysi s t hat  

t he j udge i n a John Doe hear i ng has excl usi ve power  t o i ssue 

subpoenas.   The maj or i t y ' s r ul i ng f ai l s  t o t ake i nt o account  t he 

pl ai n meani ng of  Wi s.  St at .  § 968. 26,  whi ch t oget her  wi t h Wi s.  

St at .  § 885. 01,  al l ows t he cl er k of  cour t s t o i ssue subpoenas 

f or  John Doe hear i ngs.  

¶59 Thi s cour t  has hel d t hat  " t he pur pose of  st at ut or y 

i nt er pr et at i on i s t o det er mi ne what  t he st at ut e means so t hat  i t  

may be gi ven i t s  f ul l ,  pr oper ,  and i nt ended ef f ect . "   St at e ex 

r el .  Kal al  v.  Ci r cui t  Cour t  f or  Dane Count y,  2004 WI  58,  ¶44,  

271 Wi s.  2d 633,  681 N. W. 2d 110.   I n or der  t o uphol d t hi s 
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pur pose,  when i nt er pr et i ng a st at ut e we st ar t  " wi t h t he l anguage 

of  t he st at ut e, "  and " [ i ] f  t he meani ng of  t he st at ut e i s pl ai n,  

we or di nar i l y  st op t he i nqui r y. "   I d. ,  ¶45 ( c i t at i ons omi t t ed) .   

" St at ut or y l anguage i s gi ven i t s common,  or di nar y,  and accept ed 

meani ng, "  unl ess t he wor d i s t echni cal l y or  speci f i cal l y  

def i ned.   I d.    

¶60 Wi sconsi n St at .  § 968. 26,  whi ch set s f or t h t he r ul es 

f or  a John Doe pr oceedi ng,  st at es i n r el evant  par t :   

I f  a per son compl ai ns t o a j udge t hat  he or  she has 
r eason t o bel i eve t hat  a cr i me has been commi t t ed 
wi t hi n hi s or  her  j ur i sdi ct i on,  t he j udge shal l  
exami ne t he compl ai nant  under  oat h and any wi t nesses 
pr oduced by hi m or  her  and may,  and at  t he r equest  of  
t he di st r i ct  at t or ney shal l ,  subpoena and exami ne 
ot her  wi t nesses t o ascer t ai n whet her  a cr i me has been 
commi t t ed and by whom commi t t ed.  

( Emphasi s added. )  

¶61 The oper at i ve l anguage of  t he st at ut e i s " any 

wi t nesses pr oduced by [ t he compl ai nant ] . "   The wor d " pr oduce"  

has a speci f i c l egal  meani ng i n t he cont ext  of  l i t i gat i on,  

wi t nesses,  and subpoenas,  and we t her ef or e exami ne i t s l egal  

def i ni t i on.   See Kal al ,  271 Wi s.  2d 633,  ¶45.   

¶62 Bl ack' s Law Di ct i onar y def i nes " pr oduce"  as:   " 1.  To 

br i ng i nt o exi st ence;  t o cr eat e.   2.  To pr ovi de ( a document ,  

wi t ness,  et c. )  i n r esponse t o subpoena or  di scover y r equest .   3.  

To yi el d ( as r evenue) .   4.  To br i ng ( oi l ,  et c. )  t o t he sur f ace 

of  t he ear t h. "   Bl ack' s Law Di ct i onar y 1245 ( 8t h ed.  

2004) ( emphasi s added) .   The second def i ni t i on i s di r ect l y on 

poi nt  i n t hi s case,  i l l ust r at i ng t hat  t he t er m " pr oduce"  can 

mean pr ovi di ng a wi t ness by a subpoena.  
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¶63 I t  i s  wel l  est abl i shed and r ecogni zed t hat  wi t nesses 

ar e " pr oduced"  t hr ough subpoenas.   See St at e v.  Schaef er ,  2008 

WI  25,  ¶44,  ___ Wi s.  2d ___,  746 N. W. 2d 457 ( " Consi der ed 

br oadl y,  cour t s and at t or neys of  r ecor d have t he power  t o compel  

t he at t endance of  wi t nesses and t he pr oduct i on of  evi dence by 

subpoena i n any pr oceedi ng. " ) .  

 ¶64 The abi l i t y  t o " pr oduce"  a wi t ness necessar i l y  

i ncl udes t he abi l i t y  t o compel  t he appear ance of  t he wi t ness 

t hr ough a subpoena.   Mor eover ,  t he wor ds of  t he st at ut e coul d 

not  be mor e cl ear :   wi t nesses f or  t he compl ai nant  ar e pr oduced 

" by hi m or  her . "   Ther ef or e,  t he expr ess l anguage i n Wi s.  St at .  

§ 968. 26 r ecogni z i ng a John Doe compl ai nant ' s abi l i t y  t o 

" pr oduce"  wi t nesses necessar i l y  ent ai l s r ecogni t i on t hat  t he 

compl ai nant  has t he r i ght  t o subpoena t hose wi t nesses.  

 ¶65 Fur t her mor e,  I  agr ee wi t h Hi pp' s cont ent i on t hat  hi s 

power  t o subpoena wi t nesses ext ends f r om Wi s.  St at .  § 885. 01,  

whi ch i s t he over ar chi ng st at ut e deal i ng wi t h subpoenas i n al l  

l egal  pr oceedi ngs.   Subsect i on 885. 01( 1)  st at es t hat  a subpoena 

may be i ssued:  

By any j udge or  c l er k of  a cour t  or  cour t  commi ssi oner  
or  muni ci pal  j udge,  wi t hi n t he t er r i t or y i n whi ch t he 
of f i cer  or  t he cour t  of  whi ch he or  she i s  t he of f i cer  
has j ur i sdi ct i on,  t o r equi r e t he at t endance of  
wi t nesses and t hei r  pr oduct i on of  l awf ul  i nst r ument s 
of  evi dence i n any act i on,  mat t er  or  pr oceedi ng 
pendi ng or  t o be exami ned i nt o bef or e any cour t ,  
magi st r at e,  of f i cer ,  ar bi t r at or ,  boar d,  commi t t ee or  
ot her  per son aut hor i zed t o t ake t est i mony i n t he 
st at e.  

( Emphasi s added. )    
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¶66 Ther e i s not hi ng i n ei t her  Wi s.  St at .  § 968. 26 or  Wi s.  

St at .  § 885. 01 t o i ndi cat e t hat  John Doe pr oceedi ngs ar e exempt  

f r om t he uni ver sal  appl i cat i on and r each of  § 885. 01( 1) .   Not  

onl y does t he pl ai n t ext  of  t hese st at ut es f ai l  t o excl ude John 

Doe compl ai nant s f r om basi c subpoena r i ght s,  but  t he st at ut es do 

not  conf l i c t  wi t h each ot her .   As such,  t he maj or i t y ' s 

obser vat i on of  t he gener al  r ul e t hat  i f  t wo st at ut es conf l i c t  

t he cour t  shoul d appl y t he mor e speci f i c  one has l i t t l e 

r el evance t o t he i ssues t he case pr esent s.   See maj or i t y op. ,  

¶41.    

¶67 Even i f  t her e wer e some st at ut or y l anguage conf l i c t ,  

t hi s cour t  has hel d t hat  " [ i ] f  t he pot ent i al  f or  conf l i c t  

bet ween t he st at ut es i s pr esent ,  we wi l l  r ead t he st at ut es t o 

avoi d such a conf l i c t  i f  a r easonabl e const r uct i on exi st s. "   

Kol upar  v.  Wi l de Pont i ac Cadi l l ac,  I nc. ,  2007 WI  98,  ¶28,  303 

Wi s.  2d 258,  735 N. W. 2d 93;  see al so Ger czak v.  Est at e of  

Ger czak,  2005 WI  App 168,  ¶10,  285 Wi s.  2d 397,  702 N. W. 2d 72 

( " Conf l i c t s bet ween st at ut es ar e di sf avor ed and wi l l  be hel d not  

t o exi st  i f  t he st at ut es may be ot her wi se const r ued. " ) .   Not  

onl y must  we at t empt  t o har moni ze st at ut es i f  t hey ar e seemi ngl y 

i n conf l i c t ,  we must  do so " i f  i t  i s  possi bl e,  i n a way whi ch 

wi l l  gi ve each f ul l  f or ce and ef f ect . "   Ci t y of  Mi l waukee v.  

Ki l gor e,  193 Wi s.  2d 168,  184,  532 N. W. 2d 690 ( 1995) .    

¶68 Such har moni zat i on i s not  di f f i cul t  i n t hi s case.   

Whi l e Wi s.  St at .  § 885. 01 gr ant s br oad subpoena power ,  Wi s.  

St at .  § 968. 26 mer el y di r ect s t he j udge as t o how t o deal  wi t h 

subpoenas i n John Doe pr oceedi ngs.   The pr oper  r eadi ng of  t he 
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t er m " pr oduced, "  as di scussed above,  al l ows bot h st at ut es t o 

coexi st .   Thus,  we shoul d choose t hi s const r uct i on,  whi ch avoi ds 

st at ut or y conf l i c t  and gi ves bot h st at ut es f ul l  f or ce and 

ef f ect .  

¶69 I n or der  t o r ead Wi s.  St at .  § 968. 26 as bar r i ng John 

Doe compl ai nant s f r om exer ci s i ng basi c subpoena r i ght s under  

Wi s.  St at .  § 885. 01,  t he maj or i t y essent i al l y  r eads l anguage 

i nt o t he st at ut e t hat  gi ves t he John Doe j udge excl usi ve 

subpoena power .   Yet  t he maj or i t y i t sel f  acknowl edges t hat  

§ 968. 26 " i s not  expl i c i t  as t o whet her  t he [ John Doe]  j udge' s 

aut hor i t y t o subpoena wi t nesses i s excl usi ve. "   Maj or i t y op. ,  

¶26.  

¶70 As t hi s cour t  has pr evi ousl y hel d,  we " can onl y 

const r ue.   [ We]  cannot  l egi s l at e.   Wor ds shoul d not  be r ead i nt o 

or  r ead out  of  a pl ai n st at ut e.   To adopt  t he const r uct i on asked 

woul d be t o make a new st at ut e.   Thi s we cannot  do. "   Roger s-

Ruger  Co.  v.  Mur r ay,  115 Wi s.  267,  271,  91 N. W.  657 ( 1902) ;  see 

al so Mel l en Lumber  Co.  v.  I ndus.  Comm' n of  Wi sconsi n,  154 Wi s.  

114,  120,  142 N. W.  187 ( 1913)  ( " Wher e t he l anguage used i n a 

st at ut e i s pl ai n,  t he cour t  cannot  r ead wor ds i nt o i t  t hat  ar e 

not  f ound t her ei n ei t her  expr ess l y or  by f ai r  i mpl i cat i on,  even 

t o save i t s const i t ut i onal i t y,  because t hi s woul d be l egi s l at i on 

and not  const r uct i on. " ) .  

¶71 St at e ex r el .  Long v.  Keyes,  75 Wi s.  288,  44 N. W.  13 

( 1889) ,  est abl i shes t he appl i cabi l i t y  of  Wi s.  St at .  § 885. 01 t o 

John Doe pr oceedi ngs.   The Keyes opi ni on,  whi ch addr esses t he 
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pr edecessor  st at ut es t o bot h Wi s.  St at .  §§ 968. 26 and 885. 01, 2 

pr ovi des:  

Such wi t nesses must  be pr oduced by t he compl ai nant .   
He cannot  ' pr oduce'  t hem i n any ot her  way t han t o 
suggest  t hei r  names t o t he magi st r at e.   I f  t hey come 
vol unt ar i l y  wi t h t he compl ai nant ,  he cannot  be sai d t o 
pr oduce t hem i n any ot her  way t han t o make t hem known 
t o t he j ust i ce as wi t nesses who know somet hi ng about  
t he case.   They ar e pr oduced as par t i es pr oduce t hei r  
wi t nesses i n cour t .   [ Emphasi s added. ]   They may come 
vol unt ar i l y  or  on subpoena [ emphasi s added] ,  and on 
at t achment  i f  necessar y.  .  .  .   The compl ai nant  
pr oduces or  suggest s or  names a gr eat  many wi t nesses 
at  t he t i me,  or  at  anot her  t i me,  and at  di f f er ent  

                                                 
2  For  exampl e,  St at e ex r el .  Long v.  Keyes,  75 Wi s.  288,  

290- 91,  44 N. W.  13 ( 1889) ,  c i t es Wi s.  St at .  § 4776 ( 1878)  and 
Wi s.  St at .  § 4053 ( 1889) .   Sect i on 4776 pr ovi des:  

Upon compl ai nt  made t o any such magi st r at e,  t hat  a 
cr i mi nal  of f ense has been commi t t ed,  he shal l  exami ne,  
on oat h,  t he compl ai nant ,  and any wi t nesses pr oduced 
by hi m,  and shal l  r educe t he compl ai nt  t o wr i t i ng,  and 
shal l  cause t he same t o be subscr i bed by t he 
compl ai nant ;  and i f  i t  shal l  appear  t hat  any such 
of f ense has been commi t t ed,  t he magi st r at e shal l  i ssue 
a war r ant ,  r eci t i ng t he subst ance of  t he accusat i on,  
and r equi r i ng t he of f i cer  t o whom i t  shal l  be di r ect ed 
f or t hwi t h t o t ake t he per son accused,  and br i ng hi m 
bef or e t he sai d magi st r at e,  or  bef or e some ot her  
magi st r at e of  t he count y,  t o be deal t  wi t h accor di ng 
t o l aw.  .  .  .  

Sect i on 4053 pr ovi des t hat  subpoenas may be i ssued  

[ b] y any j udge or  c l er k of  a cour t  of  r ecor d or  cour t  
commi ssi oner ,  or  j ust i ce of  t he peace,  muni ci pal  j udge 
or  pol i ce j ust i ce wi t hi n t he t er r i t or y i n whi ch such 
of f i cer ,  or  t he cour t  of  whi ch he i s such of f i cer ,  has 
j ur i sdi ct i on,  t o r equi r e t he at t endance of  wi t nesses 
and t hei r  pr oduct i on of  l awf ul  i nst r ument s of  evi dence 
i n any act i on,  mat t er  or  pr oceedi ng pendi ng or  t o be 
exami ned i nt o bef or e any cour t ,  magi st r at e,  of f i cer ,  
ar bi t r at or ,  boar d,  commi t t ee or  ot her  per son 
aut hor i zed t o exami ne wi t nesses or  hear  t est i mony,  i n 
t he st at e.  
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t i mes dur i ng t he pr ogr ess of  t he exami nat i on.   They 
ar e wi t nesses,  and t her ef or e may be subpoenaed.   

I d.  at  293.  

¶72 The maj or i t y concl udes t hat  t he cour t  i n Keyes " di d 

not  det er mi ne t hat  a John Doe compl ai nant  coul d pr oduce a 

wi t ness by havi ng t he wi t ness subpoenaed by an ent i t y ot her  t han 

t he John Doe j udge. "   Maj or i t y op. ,  ¶31.   However ,  i n or der  t o 

r each t hi s concl usi on,  t he maj or i t y omi t s t he most  cr i t i cal  

sent ences f r om t he Keyes passage i t  c i t es.   I d. ,  ¶30 ( c i t i ng 

Keyes,  75 Wi s.  at  293) .  

¶73 Speci f i cal l y,  t he maj or i t y omi t s t he sent ence t hat  

di r ect s t hat  " [ t ] hey [ wi t nesses]  ar e pr oduced as par t i es pr oduce 

t hei r  wi t nesses i n cour t , "  pr ecedi ng t he sent ence,  " [ t ] hey may 

come vol unt ar i l y  or  on subpoena,  and on at t achment  i f  

necessar y. "   Keyes,  75 Wi s.  at  293 ( emphasi s added) .   The 

omi t t ed sent ence f r om Keyes di r ect l y suppor t s Hi pp' s pr oposi t i on 

t hat  Wi s.  St at .  § 885. 01 aut hor i zes hi m t o subpoena wi t nesses 

vi a t he c l er k of  cour t s.   A pr oper  r eadi ng of  Keyes r ecogni zes 

t hat  John Doe compl ai nant s may pr oduce wi t nesses j ust  " as 

par t i es pr oduce t hei r  wi t nesses i n cour t , "  whi ch under  § 885. 01 

i ncl udes subpoenas i ssued by t he c l er k of  cour t s.   

¶74 Fur t her mor e,  t he cour t  i n Keyes,  i d.  at  296,  quot ed 

wi t h appr oval  Peopl e v.  Hi cks,  15 Bar b.  153 ( N. Y.  Sup.  1853) .   

Hi cks,  i n t ur n,  expl ai ned:   

When t he st at ut e says t hat  t he magi st r at e shal l  
exami ne any wi t nesses who may be pr oduced by t he 
compl ai nant ,  i t  means any wi t nesses who may be 
pr oduced ei t her  vol unt ar i l y  or  by means of  such 
pr ocess as t he l aw al l ows t o compel  t he at t endance of  
wi t nesses.   Ever y par t y t o a sui t  pr oduces t he 
wi t nesses on hi s  behal f  at  t he t r i al .   But  i n doi ng so 
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he i s not  conf i ned t o such wi t nesses as vol unt ar i l y  
appear .   I f  necessar y,  he r esor t s t o compul si on.  

Hi cks,  15 Bar b.  at  160.   

¶75 The maj or i t y goes t o gr eat  l engt hs t o descr i be t he 

f ar - r eachi ng power  of  John Doe j udges i n or der  t o count er  t he 

f act  t hat  t her e i s not hi ng expl i c i t  or  i mpl i c i t  i n Wi s.  St at .  

§ 968. 26 t o gi ve t he j udge excl usi ve subpoena power ,  and t hat  

t he cour t  i n Keyes i ndi cat es t hat  t he compl ai nant  r et ai ns 

st at ut or y subpoena r i ght s.   However ,  i t  does not  l ogi cal l y 

f ol l ow t hat  j ust  because t he j udge i n a John Doe pr oceedi ng must  

subpoena and exami ne wi t nesses at  a di st r i ct  at t or ney' s r equest  

and may exami ne ot her  wi t nesses pr oduced by John Doe 

compl ai nant s,  t he j udge has addi t i onal  power ( s)  not  so 

enumer at ed,  i ncl udi ng excl usi ve subpoena power  t hat  pr eempt s a 

John Doe compl ai nant ' s f ul l  Wi s.  St at .  § 885. 01 r i ght s.  

¶76 The maj or i t y c l ai ms t hat  al l owi ng t he cl er k of  cour t s 

t o i ssue subpoenas woul d di l ut e t he power  of  j udges i n John Doe 

pr oceedi ngs.   Maj or i t y op. ,  ¶35.   However ,  t he maj or i t y negl ect s 

t o poi nt  out  t hat  t he subpoena power  John Doe j udges possess i s 

al r eady not  absol ut e,  wi t h t he st at ut e i mposi ng a mandat e on 

John Doe j udges,  who " shal l "  subpoena any wi t ness r equest ed by 

t he pr osecut or .   Fur t her mor e,  t hi s cour t  has pr evi ousl y 

expl ai ned t hat  a John Doe j udge has br oad,  but  not  unl i mi t ed 

power s.   Cust odi an of  Recor ds f or  t he Legi s l at i ve Tech.  Ser vs.  

Bur eau v.  St at e,  2004 WI  65,  ¶10,  272 Wi s.  2d 208,  680 N. W. 2d 

792.   A John Doe j udge cannot  exceed t he power s gr ant ed t o hi m 

or  her  wi t hout  engagi ng i n an er r oneous exer ci se of  di scr et i on.   

I d. ;  see al so St at e v.  Washi ngt on,  83 Wi s.  2d 808,  824,  266 
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N. W. 2d 597 ( 1978)  ( " I f  t he f act s show t hat  t he j udge has 

ext ended t he pr oceedi ng i n dur at i on or  scope beyond t he 

r easonabl e i nt endment  of  t he st at ut e or  has ot her wi se i mpr oper l y  

conduct ed t he pr oceedi ng and i nt ends t o per si st ,  he or  she can 

be r est r ai ned by wr i t  of  pr ohi bi t i on f or  abuse of  di scr et i on. " ) .   

¶77 The power  of  a John Doe j udge i s s i gni f i cant  onl y f or  

f ul f i l l i ng t he pur pose of  t he pr oceedi ng.   See St at e ex r el .  

Rei mann v.  Ci r cui t  Cour t  f or  Dane Count y,  214 Wi s.  2d 605,  621,  

571 N. W. 2d 385 ( 1997) ( The pur pose of  John Doe pr oceedi ngs i s 

t wo- f ol d:   f i r st ,  i t  " i s  i nt ended as an i nvest i gat or y t ool  used 

t o ascer t ai n whet her  a cr i me has been commi t t ed and i f  so,  by 

whom" ;  and second,  i t  " i s  desi gned t o pr ot ect  i nnocent  c i t i zens 

f r om f r i vol ous and gr oundl ess pr osecut i ons. " ) .  

¶78 These ends ar e not  met  by t aki ng away a John Doe 

compl ai nant ' s basi c subpoena r i ght s.   As t hi s  cour t  not ed i n 

Rei mann:  

For  some compl ai nant s,  t he John Doe pr ocedur es 
avai l abl e under  Wi s.  St at .  § 968. 26 pr ovi de t hei r  onl y 
ent r ance t o t he st at e cour t s.   Al t hough we bel i eve 
t hat  c i r cui t  cour t  j udges must  per f or m some gat e-
keepi ng f unct i ons under  Wi s.  St at .  § 968. 26,  we do not  
her e i nt end t o c l ose t he door s of  t he cour t r oom t o 
t hose per sons who may have r eason t o bel i eve a cr i me 
has been commi t t ed.   

I d.  at  625.   The maj or i t y ' s i nt er pr et at i on woul d gr ant  new 

power s t o a John Doe j udge beyond t hose t he l egi s l at ur e vest s i n 

j udges t hr ough § 968. 26,  whi l e r eci pr ocal l y denyi ng John Doe 

compl ai nant s t hei r  l egi s l at i vel y aut hor i zed subpoena r i ght s.   

The deni al  of  subpoena r i ght s and j udi c i al  cr eat i on of  excl usi ve 

subpoena power s i n a John Doe j udge do not  ser ve § 968. 26' s 
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pr i mar y pur poses of  f aci l i t at i ng cr i mi nal  i nvest i gat i ons and 

war di ng agai nst  f r i vol ous pr osecut i ons.  

¶79 For  al l  of  t he above r easons,  I  agr ee wi t h t he 

maj or i t y ' s hol di ng t hat  t he pet i t i on f or  wr i t  of  mandamus be 

gr ant ed,  but  I  cannot  shar e i n t hei r  l i mi t at i on of  compl ai nant s '  

r i ght s i n John Doe hear i ngs i n der ogat i on of  t he pl ai n l anguage 

and meani ng of  t he cont r ol l i ng st at ut es.   I  t her ef or e 

r espect f ul l y concur .   
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