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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed.   

 

¶1 SHI RLEY S.  ABRAHAMSON,  C. J.    The def endant ,  Davi d G.  

St r aszkowski ,  seeks r evi ew of  an unpubl i shed cour t  of  appeal s 

or der 1 summar i l y af f i r mi ng a j udgment  and or der  of  t he Ci r cui t  

Cour t  f or  Cl ar k Count y,  Jon M.  Counsel l ,  Judge.   Based upon t he 

def endant ' s pl ea of  gui l t y,  t he c i r cui t  cour t  convi ct ed t he 

def endant  of  second- degr ee sexual  assaul t  of  a chi l d cont r ar y t o 

                                                 
1 St at e v.  St r aszkowski ,  No.  2006AP64- CR,  unpubl i shed sl i p 

op.  ( Wi s.  Ct .  App.  Sept .  12,  2006) .    
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Wi s.  St at .  § 948. 02( 2)  ( 2003- 04) . 2  The ci r cui t  cour t  deni ed t he 

def endant ' s post - sent enci ng mot i on t o wi t hdr aw hi s gui l t y pl ea.     

¶2 The i ssue on r evi ew i s whet her  t he c i r cui t  cour t  er r ed 

i n denyi ng t he def endant ' s mot i on t o wi t hdr aw hi s pl ea.   The 

def endant  ar gues t hat  he i s  ent i t l ed t o wi t hdr aw hi s pl ea on t he 

gr ound t hat  hi s  pl ea was not  ent er ed knowi ngl y ,  i nt el l i gent l y,  

and vol unt ar i l y . 3  Speci f i cal l y,  t he def endant  cont ends t hat  hi s 

pl ea was not  knowi ng and i nt el l i gent  because he was unawar e t hat  

a char ge di smi ssed but  r ead i n under  a pl ea agr eement  i s deemed 

admi t t ed f or  pur poses of  sent enc i ng t he def endant  on t he char ge 

t o whi ch t he def endant  pl ed gui l t y. 4 

¶3 We concl ude t hat  t he r ecor d c l ear l y demonst r at es t hat  

nei t her  t he St at e,  nor  t r i al  def ense counsel ,  nor  t he c i r cui t  

cour t  r ef er r ed t o t he r ead- i n char ges as admi t t ed or  deemed 

admi t t ed f or  sent enci ng pur poses or  f or  any ot her  pur pose.   

Nowher e i n t he pl ea quest i onnai r e,  i n t he t r anscr i pt  of  t he pl ea 

hear i ng,  or  i n t he t r anscr i pt  of  t he sent enci ng hear i ng di d t he 

St at e,  t r i al  def ense counsel ,  or  t he c i r cui t  cour t  r ef er  t o t he 

r ead- i n char ges as admi t t ed or  deemed admi t t ed.   Rat her ,  t he 

                                                 
2 Al l  f ur t her  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2003- 04 ver si on unl ess ot her wi se i ndi cat ed.  

3 " When a gui l t y  pl ea i s not  knowi ng,  i nt el l i gent ,  and 
vol unt ar y,  a def endant  i s ent i t l ed t o wi t hdr aw t he pl ea as a 
mat t er  of  r i ght  because such a pl ea vi ol at es f undament al  due 
pr ocess. "   St at e v.  Br own,  2006 WI  100,  ¶19,  293 Wi s.  2d 594,  
716 N. W. 2d 906 ( c i t at i on and i nt er nal  quot at i on mar ks omi t t ed) .   

4 I n t he pr esent  case,  t he def endant  does not  asser t  t hat  
t he pl ea was ent er ed i nt o i nvol unt ar i l y .   
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c i r cui t  cour t  expl i c i t l y  advi sed t he def endant  at  sent enci ng 

( and r epeat ed t hi s expl anat i on at  t he post convi ct i on mot i on 

hear i ng)  t hat  i t  under st ood t hat  t he def endant  was not  admi t t i ng 

t he r ead- i n char ge and t hat  t he c i r cui t  cour t  woul d consi der  t he 

r ead- i n char ge f or  pur poses of  sent enci ng t he def endant  on t he 

char ge t o whi ch t he def endant  pl ed gui l t y.   Because t he ci r cui t  

cour t  di d not  consi der  t he r ead- i n char ge t o be admi t t ed f or  

sent enci ng pur poses,  we concl ude t hat  t he def endant  has f ai l ed 

t o show t hat  hi s gui l t y pl ea was not  ent er ed knowi ngl y,  

i nt el l i gent l y,  and vol unt ar i l y  when he asser t s  t hat  he was 

unawar e t hat  hi s agr eement  t o have a sexual  assaul t  char ge r ead 

i n was an admi ssi on of  t he r ead- i n char ge f or  pur poses of  

sent enci ng.   

¶4 The def endant  f ur t her  ar gues t hat  under  Wi sconsi n case 

l aw t he ci r cui t  cour t  ar guabl y had an obl i gat i on t o deem t he 

r ead- i n char ge admi t t ed by t he def endant  f or  sent enci ng pur poses 

based on t he def endant ' s agr eement  t o have t he char ge r ead i n,  

and t hat  because t he def endant  was unawar e of  havi ng made an 

admi ssi on t o t he r ead- i n char ge f or  sent enci ng pur poses,  he di d 

not  knowi ngl y and i nt el l i gent l y pl ead gui l t y t o t he char ged 

sexual  assaul t .   The def endant  ur ges t hi s cour t  t o i mpose an 

expl i c i t  dut y on a c i r cui t  cour t  t o not i f y a def endant  at  t he 

t i me t he def endant  ent er s a gui l t y pl ea t hat  t he def endant ' s 

agr eement  t o r ead i n a di smi ssed char ge i s deemed t o be an 

admi ssi on of  t he r ead- i n char ge f or  pur poses of  sent enci ng.      

¶5 Al t hough t he case l aw on r ead- i n char ges i s nei t her  

consi st ent  nor  c l ear ,  a pr oper  r eadi ng of  t he hi st or y of  
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Wi sconsi n' s r ead- i n pr ocedur e demonst r at es t hat  i t  i s  not  a 

cr i t i cal  component  of  a r ead- i n char ge t hat  t he def endant  admi t  

gui l t  of  t he char ge ( or  t hat  t he def endant ' s agr eement  t o r ead 

i n t he char ge be deemed an admi ssi on of  gui l t )  f or  pur poses of  

sent enci ng.   I n sum,  no admi ssi on of  gui l t  f r om a def endant  f or  

sent enci ng pur poses i s r equi r ed ( or  shoul d be deemed)  f or  a 

r ead- i n char ge t o be consi der ed f or  sent enci ng pur poses and t o 

be di smi ssed.   To avoi d conf usi on,  pr osecut i ng at t or neys,  

def ense counsel ,  and ci r cui t  cour t s shoul d her eaf t er  avoi d ( as 

t hey di d i n t he i nst ant  case)  t he t er mi nol ogy " admi t "  or  " deemed 

admi t t ed"  i n r ef er r i ng t o or  expl ai ni ng a def endant ' s agr eement  

t o r ead i n a di smi ssed char ge.   A c i r cui t  cour t  shoul d advi se a 

def endant  t hat  i t  may consi der  r ead- i n char ges when i mposi ng 

sent ence but  t hat  t he maxi mum penal t y of  t he char ged of f ense 

wi l l  not  be i ncr eased;  t hat  a c i r cui t  cour t  may r equi r e a 

def endant  t o pay r est i t ut i on on any r ead- i n char ges;  and t hat  

t he St at e i s pr ohi bi t ed f r om f ut ur e pr osecut i on of  t he r ead- i n 

char ge.       

¶6 Al t hough we hol d t hat  no admi ssi on of  gui l t  f r om a 

def endant  i s r equi r ed f or  a r ead- i n of f ense t o be di smi ssed and 

consi der ed f or  sent enci ng pur poses,  t hi s deci s i on does not  bar  a 

c i r cui t  cour t  f r om accept i ng a def endant ' s admi ssi on of  gui l t  of  

a r ead- i n char ge.   Thi s deci s i on does not  addr ess what  pl ea 

col l oquy dut i es a c i r cui t  cour t  mi ght  have wi t h r espect  t o such 
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an admi ssi on,  t he i ssue t he def endant  r ai ses. 5  Our  nar r ow 

hol di ng i s t hat  an admi ssi on of  gui l t  i s  not  r equi r ed by our  

r ead- i n pr ocedur e and t hat  t he c i r cui t  cour t  shoul d avoi d t he 

t er mi nol ogy " admi t "  or  " deemed admi t t ed"  i n r ef er r i ng t o or  

expl ai ni ng a r ead- i n char ge f or  sent enci ng pur poses except  when 

a def endant  does admi t  t he r ead- i n char ge.    

¶7 The pr esent  case does not  i nvol ve an awar d f or  

r est i t ut i on.   Not hi ng i n t hi s opi ni on shoul d be const r ued as 

expandi ng or  r est r i ct i ng t he c i r cumst ances i n whi ch r est i t ut i on 

may be i mposed.    

¶8 For  t he r easons set  f or t h,  we af f i r m t he deci s i on of  

t he cour t  of  appeal s af f i r mi ng t he ci r cui t  cour t ' s  or der  denyi ng 

t he def endant ' s mot i on t o wi t hdr aw hi s gui l t y pl ea.    

I  

¶9 We br i ef l y summar i ze t he f act s r el at i ng t o t he 

def endant ' s pl ea agr eement  and sent enci ng hear i ng.    

¶10 The St at e char ged t he def endant  wi t h t wo sexual  

assaul t  of f enses,  one of f ense i nvol v i ng possessi on of  dr ug 

par apher nal i a,  and t wo wor t hl ess check of f enses.    

                                                 
5 The concur r ence concl udes t hat  a def endant ' s agr eement  t o 

r ead i n a char ge f or  consi der at i on at  sent enci ng may be deemed 
an admi ssi on of  gui l t  of  t he r ead- i n char ge f or  sent enci ng 
pur poses.   Concur r i ng op. ,  ¶1.   The concur r ence al so seems t o 
concl ude t hat  t he c i r cui t  cour t  has no pl ea col l oquy dut i es wi t h 
r espect  t o t he def endant ' s deemed admi ssi on of  gui l t ,  al t hough 
t he concur r ence opi nes t hat  t he " best  pr act i ce"  i s f or  t he 
c i r cui t  cour t  t o i nf or m t he def endant  about  t he admi ssi on.   I d. ,  
¶15.      
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¶11 The def endant  st at ed on a compl et ed " Pl ea 

Quest i onnai r e/ Wai ver  of  Ri ght s"  f or m t hat  he i nt ended t o pl ead 

gui l t y t o one sexual  assaul t  char ge,  t he s i ngl e dr ug 

par apher nal i a char ge,  and one wor t hl ess check char ge.   The 

compl et ed Pl ea Quest i onnai r e/ Wai ver  of  Ri ght s f or m al so st at ed 

t hat  t he def endant ' s pl ea agr eement  woul d be set  f or t h i n 

c i r cui t  cour t  as f ol l ows:  " Remai ni ng char ges and cases t o be 

di smi ssed;  PSI  [ pr esent ence i nvest i gat i on]  j oi nt l y r equest ed,  

and par t i es wi l l  be f r ee t o ar gue. "         

¶12 On t he compl et ed Pl ea Quest i onnai r e/ Wai ver  of  Ri ght s 

f or m,  a check mar k was pl aced next  t o a st at ement  t hat  expl ai ned 

r ead- i n char ges as f ol l ows:  Char ges t hat  ar e r ead i n as par t  of  

t he pl ea agr eement  may be consi der ed by t he c i r cui t  cour t  when 

i mposi ng sent enc i ng but  wi l l  not  i ncr ease t he maxi mum penal t y;  

t he def endant  may have t o pay r est i t ut i on on any char ges r ead 

i n;  and t he St at e may not  pr osecut e t he def endant  f or  any r ead-

i n char ges.   The st at ement  checked on t he compl et ed Pl ea 

Quest i onnai r e/ Wai ver  of  Ri ght s f or m was as f ol l ows:  
 
I  under st and t hat  i f  any char ges ar e r ead- i n as par t  
of  a pl ea agr eement  t hey have t he f ol l owi ng ef f ect s:   
 
� Sent enci ng —— al t hough t he j udge may consi der  
r ead- i n char ges when i mposi ng sent ence,  t he maxi mum 
penal t y wi l l  not  be i ncr eased.  
 
� Rest i t ut i on —— I  may be r equi r ed t o pay 
r est i t ut i on on any r ead- i n char ges.  
 
� Fut ur e pr osecut i on —— t he St at e may not  pr osecut e 
me f or  any r ead- i n char ges.  
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¶13 At  t he hear i ng on t he def endant ' s gui l t y pl ea,  t he 

pr osecut i ng at t or ney st at ed i n open cour t  t hat  t he t wo char ges 

t o whi ch t he def endant  di d not  pl ead gui l t y woul d be " di smi ssed 

and r ead i n. "   Def ense counsel  t hen f i l ed t he Pl ea 

Quest i onnai r e/ Wai ver  of  Ri ght s f or m6 and i nf or med t he ci r cui t  

cour t  of  t he def endant ' s gui l t y pl eas t o t he char ges of  sexual  

assaul t ,  possess i on of  dr ug par apher nal i a,  and i ssuance of  a 

wor t hl ess check.   Def ense counsel  st at ed t hat  i f  t he c i r cui t  

cour t  accept ed t he gui l t y pl eas and f ound t he def endant  gui l t y 

of  t he t hr ee of f enses,  he under st ood t hat  t he St at e woul d move 

" t o di smi ss but  [ have t he ci r cui t  cour t ]  consi der  f or  sent enci ng 

pur poses"  t he r emai ni ng sexual  assaul t  and wor t hl ess check 

char ges.  

¶14 I mmedi at el y af t er  def ense counsel  made t hi s st at ement ,  

t he c i r cui t  cour t  engaged t he def endant  i n a col l oquy t o 

" ascer t ai n"  t he " pr omi ses [ t hat ]  wer e made i n connect i on wi t h 

t he def endant ' s ant i c i pat ed pl ea .  .  .  .  " 7 and quest i oned t he 

                                                 
6 The f or m i s For m CR- 227 adopt ed by t he Judi c i al  Conf er ence 

pur suant  t o Wi s.  St at .  §§ 971. 025 and 758. 18( 1) .   

7 " Dur i ng t he cour se of  a pl ea hear i ng,  t he [ c i r cui t ]  cour t  
must  addr ess t he def endant  per sonal l y and .  .  .  ( 2)  Ascer t ai n 
whet her  any pr omi ses .  .  .  wer e made i n connect i on wi t h t he 
def endant ' s ant i c i pat ed pl ea .  .  .  . "   Br own,  293 Wi s.  2d 594,  
¶35 ( c i t i ng St at e v.  Banger t ,  131 Wi s.  2d 246,  262,  389 
N. W. 2d 12 ( 1986) ) .  

WI S JI ——Cr i mi nal  SM- 32,  whi ch has been ci t ed r epeat edl y 
wi t h appr oval  by t hi s cour t  and whi ch t hi s cour t  has ur ged 
ci r cui t  cour t s t o f ol l ow,  st at es:  " I f  t her e i s a pl ea agr eement ,  
put  i t  on t he r ecor d and est abl i sh t he def endant ' s under st andi ng 
of  t he agr eement . "      
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def endant  r egar di ng t he compl et ed Pl ea Quest i onnai r e/ Wai ver  of  

Ri ght s f or m si gned by t he def endant .   Thi s col l oquy began as 

f ol l ows af t er  t he st at ement s of  t he pr osecut i ng at t or ney and 

def ense counsel  descr i bi ng t he pl ea agr eement  and r ead- i n 

char ges:  

THE COURT:  Mr .  St r aszkowski ,  i s  t hat  your  
under st andi ng of  what  i s happeni ng her e t oday? 

DEFENDANT:  Yes.  

THE COURT:  And your  at t or ney has gi ven me a pl ea 
quest i onnai r e and wai ver  of  r i ght s f or m.   Have you 
r evi ewed t hat  f or m? 

DEFENDANT:  Yes.  

THE COURT:  And have you r ead t hr ough i t ? 

DEFENDANT:  Yes.  

THE COURT:  Do you bel i eve you under st and i t s cont ent s? 

DEFENDANT:  Yes.   

THE COURT:  I t  appear s t hat  you si gned i t  on t he second 
page.   I s t hat  cor r ect ?   

DEFENDANT:  Yes.  

THE COURT:  You di d t hat  ear l i er  t oday? 

DEFENDANT:  Yes.  

THE COURT:  Any quest i ons about  t he f or m or  t he 
r ecommendat i ons bei ng made her e t oday? 

DEFENDANT:  No.  

THE COURT:  And t he f or m says you haven' t  had any 
al cohol ,  medi cat i ons,  or  dr ugs i n t he l ast  24 hour s.   
I s t hat  cor r ect ? 

DEFENDANT:  Yes.  
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THE COURT:  Anyt hi ng el se t hat  woul d cause you t o be 
conf used or  uncl ear  as you ar e maki ng t hese deci s i ons 
t oday? 

DEFENDANT:  No.  

THE COURT:  Di d you need any mor e t i me t o di scuss t hi s 
wi t h your  l awyer ? 

DEFENDANT:  No.  

¶15 Lat er  dur i ng t he pl ea hear i ng,  t he def endant  pl ed 

gui l t y t o t he t hr ee char ges i n accor dance wi t h t he pl ea 

agr eement .   The ci r cui t  cour t  convi ct ed t he def endant  of  t he 

t hr ee char ges t o whi ch t he def endant  pl ed gui l t y and st at ed t hat  

t he r emai ni ng sexual  of f ense char ge and wor t hl ess check char ge 

" ar e di smi ssed and r ead i n f or  pur poses of  sent enci ng 

consi der at i on and r est i t ut i on i f  need be. " 8 

¶16 At  t he sent enci ng hear i ng,  def ense counsel  st at ed t hat  

t he def endant  mai nt ai ned hi s i nnocence of  t he di smi ssed but  

r ead- i n sexual  assaul t  char ge.   Def ense counsel  al so asser t ed 

t hat  he was conf i dent  he coul d have pr oven t he def endant  

i nnocent  of  t hat  char ge had t he mat t er  gone t o t r i al .  

¶17 The ci r cui t  cour t  acknowl edged t hat  " [ t ] her e i s some 

deni al s [ s i c]  wi t h r egar d t o t he r ead- i n"  and t hat  " t her e seems 

                                                 
8 Al t hough bot h t he di smi ssed sexual  assaul t  char ge and t he 

di smi ssed wor t hl ess check char ge wer e r ead i n f or  sent enci ng 
pur poses,  t he def endant  di d not  chal l enge t he ci r cui t  cour t ' s  
r ead- i n of  t he di smi ssed wor t hl ess check char ge.   Ther e i s no 
evi dence i n t he r ecor d t hat  t he c i r cui t  cour t  consi der ed t he 
di smi ssed wor t hl ess check char ge when sent enci ng t he def endant .  

Bef or e t hi s cour t ,  t he def endant  s i mi l ar l y l i mi t s hi s 
chal l enge t o t he c i r cui t  cour t ' s r ead- i n of  t he di smi ssed sexual  
assaul t  char ge.  
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t o be some consi der abl e di sput e"  over  t he char ges pendi ng i n 

anot her  count y.   The ci r cui t  cour t  never  consi der ed t he r ead- i n 

char ge or  t he char ges i n anot her  count y9 " admi t t ed"  but  

consi der ed t hese char ges dur i ng sent enci ng as an i ndi cat i on t hat  

t he def endant  was pl aci ng hi msel f  i n quest i onabl e s i t uat i ons 

i nvol v i ng under age gi r l s.   

¶18 The ci r cui t  cour t  expl ai ned t hat  t he r ead- i n char ge 

and t he char ges pendi ng i n t he ot her  count y wei ghed i n f avor  of  

conf i nement  because t he conduct  under l y i ng each char ge was 

al l eged t o have occur r ed af t er  t he def endant  had been made awar e 

of  t he sexual  of f ense char ge t o whi ch t he def endant  had pl ed 

gui l t y.   The ci r cui t  cour t  concl uded t hat  t he r ead- i n char ge 

demonst r at ed t hat  even af t er  he had been made awar e of  t he 

i ni t i al  sexual  assaul t  char ge,  t he def endant  " cont i nued t o pl ace 

hi msel f  i n a quest i onabl e s i t uat i on wher e t hose t ypes of  

al l egat i ons coul d be made. "    

¶19 The ci r cui t  cour t  sent enced t he def endant  t o f i ve 

year s '  conf i nement  and t en year s '  ext ended super vi s i on on t he 

sexual  assaul t  char ge.   The ci r cui t  cour t  al so sent enced t he 

def endant  on t he dr ug par apher nal i a and wor t hl ess check char ges 

but  pr ovi ded t hat  t he def endant  woul d ser ve hi s sent ence on 

t hose char ges concur r ent l y wi t h hi s sent ence on t he sexual  

assaul t  char ge.   The pr esent ence r epor t  r ecommended j ai l  and 

                                                 
9 The r ecor d i ndi cat es t hat  each of  t hese char ges was l at er  

di smi ssed.    
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pr obat i on.   Rest i t ut i on was not  c l ai med or  awar ded on t he sexual  

assaul t  of f ense.    

¶20 Af t er  sent enci ng,  t he def endant  moved t o wi t hdr aw hi s  

gui l t y pl eas,  ar gui ng t hat  he di d not  make t hose pl eas knowi ngl y 

and i nt el l i gent l y.   I n hi s mot i on,  t he def endant  st at ed t hat  

when he ent er ed hi s pl eas,  he " was not  awar e of  what  i t  meant  

f or  a char ge t o be r ead- i n"  i n t hat  he " was unawar e t hat  

pur suant  t o case l aw,  a r ead- i n of f ense i s deemed admi t t ed by 

[ t he]  def endant . "   The mot i on al so st at ed t hat  t he def endant  had 

consi st ent l y mai nt ai ned t hat  he was i nnocent  of  t he di smi ssed 

sexual  assaul t  char ge and t hat  i f  he had known t hat  t he 

al l egat i ons under l y i ng t he char ge wer e " goi ng t o be consi der ed 

as t r ue at  t he t i me of  sent enci ng,  [ t he def endant ]  woul d not  

have ent er ed hi s pl eas. "    

¶21 At  t he post convi ct i on hear i ng on t he def endant ' s 

mot i on t o wi t hdr aw hi s pl ea,  t he def endant ' s  t r i al  counsel  

agr eed t hat  he had never  i nf or med t he def endant  t hat  t he r ead- i n 

char ges " woul d be deemed admi t t ed f or  pur poses of  sent enci ng"  or  

t hat  " t he [ c i r cui t ]  cour t  woul d .  .  .  concl ude [ t he def endant ]  

commi t t ed"  t he al l eged of f ense under l y i ng t he r ead- i n char ge.    

¶22 The def endant ' s t r i al  counsel  t est i f i ed t hat  he and 

t he def endant  had " spent  qui t e a bi t  of  t i me t al k i ng about  t he 

ef f ect  not  onl y of  t he r ead- i n char ge,  but  al so t he f act  t hat  he 

was f aci ng unr el at ed conduct  i n anot her  count y. "   Counsel  

t est i f i ed t hat  he bel i eved i t  doubt f ul  t hat  t he def endant  woul d 

have been convi ct ed of  t he r ead- i n sexual  of f ense and t hat  t he 

def endant  consi st ent l y deni ed t he r ead- i n char ge.   The 
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def endant ' s t r i al  counsel  f ur t her  t est i f i ed t hat  he had 

expl ai ned t o t he def endant  t hat  al t hough t he def endant  woul d not  

be convi ct ed or  sent enced separ at el y f or  t he di smi ssed but  r ead-

i n sexual  assaul t  char ge,  t he c i r cui t  cour t  " mi ght  consi der  t hat  

conduct  when i mposi ng sent ence on t he assaul t  t hat  he was 

pl eadi ng gui l t y t o. "   Def ense t r i al  counsel  al so st at ed t hat  he 

bel i eved at  t he t i me and " st i l l  bel i eve[ s]  t oday t hat  [ t he 

def endant ]  under st ood t hat  t he j udge,  al t hough he wasn' t  

convi ct i ng hi m of  t he ot her  assaul t ,  he woul d cer t ai nl y consi der  

t hat  assaul t  when t r y i ng t o deci de what  [ t he def endant ]  r equi r ed 

f or  puni shment  and what  t he publ i c r equi r ed f or  pr ot ect i on. "      

¶23 The def endant  t est i f i ed at  t he post convi ct i on hear i ng 

t hat  he di d not  under st and t hat  t he c i r cui t  cour t  woul d r ead i n 

t he di smi ssed sexual  assaul t  char ge or  t hat  t he c i r cui t  cour t  

coul d consi der  t he char ge f or  pur poses of  sent enci ng t he 

def endant  on t he char ge t o whi ch t he def endant  had pl ed gui l t y.   

The def endant  acknowl edged t hat  he had di scussed t he 

si gni f i cance of  r ead- i n char ges wi t h hi s t r i al  counsel  on at  

l east  t wo occasi ons.   The def endant  al so acknowl edged t hat  he 

hear d i t  st at ed at  t he pl ea hear i ng t hat  t he di smi ssed sexual  

assaul t  char ge woul d be consi der ed f or  sent enci ng pur poses.   The 

def endant  t est i f i ed t hat  upon hear i ng t hi s st at ement  he " t hought  

t hey made a mi st ake, "  because hi s pl ea agr eement  sai d " not hi ng 

about  [ a]  r ead- i n. "   The def endant  f ur t her  t est i f i ed t hat  at  t he 

pl ea hear i ng he asked hi s t r i al  counsel ,  " [ W] hy ar e t hey sayi ng 

r ead- i n?"  and t hat  hi s counsel  r epl i ed t hat  t hey " woul d t al k 

about  i t  l at er . "    
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¶24 Upon compl et i on of  t he hear i ng on t he def endant ' s pl ea 

wi t hdr awal  mot i on,  t he c i r cui t  cour t  f ound t he def endant ' s t r i al  

counsel ' s t est i mony t o be cr edi bl e and t he def endant ' s t est i mony 

t o be i ncr edi bl e.   The ci r cui t  cour t  f ound t hat  t he def endant  

had under st ood at  t he t i me of  hi s gui l t y pl ea t hat  t he di smi ssed 

sexual  assaul t  char ge woul d be r ead i n and t hat  i t  coul d be 

consi der ed at  sent enci ng.      

¶25 The ci r cui t  cour t  deni ed t he def endant ' s mot i on t o 

wi t hdr aw hi s gui l t y pl eas.   The ci r cui t  cour t  expl ai ned t hat  i t  

had not  l ooked t o t he r ead- i n char ge or  t he char ges pendi ng i n 

t he ot her  count y " as t hi ngs t hat  def i ni t i vel y  happened, "  but  

r at her  t hat  t he c i r cui t  cour t  was " l ooki ng at  t hose mat t er s as 

[ t he def endant ]  cont i nual l y pl ac i ng hi msel f  i n a s i t uat i on wher e 

he i s associ at i ng wi t h under age per sons suf f i c i ent l y t hat  t hey 

know who he i s and f or  some r eason woul d make t hese t ypes of  

al l egat i ons agai nst  hi m. "   The ci r cui t  cour t  f ur t her  asser t ed 

t hat  i t  had l ooked at  t he r ead- i n char ge and t he char ges pendi ng 

i n t he ot her  count y " i n t he same way. "     

¶26 The cour t  of  appeal s summar i l y af f i r med t he c i r cui t  

cour t ' s  j udgment  of  convi ct i on and or der  denyi ng t he def endant ' s  

mot i on t o wi t hdr aw hi s gui l t y pl ea.   I n so doi ng,  t he cour t  of  

appeal s appl i ed i t s pr i or  deci s i on i n St at e v.  Lacker shi r e,  2005 

WI  App 265,  288 Wi s.  2d 609,  707 N. W. 2d 891,  i n whi ch t he cour t  

of  appeal s hel d t hat  " [ b] ecause r ead- i ns do not  i ncr ease t he 

r ange of  puni shment ,  t hey ar e i ndi r ect  consequences and t hei r  

knowl edge i s not  r equi r ed f or  a def endant  t o ent er  a knowi ng,  
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i nt el l i gent ,  or  vol unt ar y pl ea. " 10  Upon r evi ew of  Lacker shi r e,  

t hi s cour t  expl i c i t l y  decl ar ed t hat  i t  di d " not  adopt  t he cour t  

of  appeal s '  det er mi nat i ons [ i n Lacker shi r e,  288 Wi s.  2d 609]  

t hat  r ead- i n char ges ar e mer el y col l at er al  consequences of  a 

pl ea,  and t hat  t her ef or e i nf or mat i on about  r ead- i ns i s not  a 

pr er equi s i t e t o ent er i ng a knowi ng and i nt el l i gent  pl ea. " 11  The 

Lacker shi r e cour t  decl i ned " t o engage i n f ur t her  anal ysi s 

r egar di ng t he ci r cui t  cour t ' s  obl i gat i on t o expl ai n t he nat ur e 

of  r ead- i n of f enses i n a case wher e t he r ecor d demonst r at es t hat  

t he di smi ssed char ges wer e not  t r eat ed as r ead- i ns at  ei t her  t he 

pl ea or  sent enci ng. " 12  Thi s cour t ' s  f ul l  di scussi on of  t he cour t  

of  appeal s '  det er mi nat i ons i n Lacker shi r e i s as f ol l ows:   

We do not  adopt  t he cour t  of  appeal s '  det er mi nat i ons 
t hat  r ead- i n char ges ar e mer el y " col l at er al  
consequences"  of  a pl ea,  and t hat  t her ef or e 
i nf or mat i on about  r ead- i ns " i s not  a pr er equi s i t e t o 
ent er i ng a knowi ng and i nt el l i gent  pl ea. "   
Lacker shi r e, 288 Wi s.  2d 609,  ¶15,  707 N. W. 2d  891 
( c i t i ng St at e v.  Byr ge, 2000 WI  101,  ¶61,  237 
Wi s.  2d 197,  614 N. W. 2d 477) .   Those det er mi nat i ons 
appear  t o ext end exi st i ng l aw.   See Aust i n v.  St at e,  
49 Wi s.  2d 727,  734,  183 N. W. 2d 56 ( 1971)  ( st at i ng 
t hat  " [ a]  pl ea agr eement  shoul d al ways be made a 
mat t er  of  r ecor d whet her  i t  i nvol ves a r ecommendat i on 
of  sent enci ng,  a r educed char ge,  a nolle prosequi of  
char ges or  r ead i ns wi t h an agr eement  of  i mmuni t y. " ) ;  
Gar ski  v.  St at e,  75 Wi s.  2d 62,  77,  248 N. W. 2d 425 

                                                 
10 St at e v.  Lacker shi r e,  2005 WI  App 265,  ¶15,  288 

Wi s.  2d 609,  707 N. W. 2d 891 ( f oot not e omi t t ed) .    

11 St at e v.  Lacker shi r e,  2007 WI  74,  ¶28 n. 8,  301 
Wi s.  2d 418,  734 N. W. 2d 23 ( c i t at i on and i nt er nal  quot at i on 
mar ks omi t t ed) .  

12 I d.  
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( 1977)  ( pr ovi di ng t hat  " [ t ] he def endant  shoul d be 
advi sed by t he t r i al  cour t ,  on t he r ecor d,  of  t he 
ef f ect  of  t he r ead- i ns.  .  .  .  " ) .   We decl i ne t o 
engage i n f ur t her  anal ysi s r egar di ng t he ci r cui t  
cour t ' s  obl i gat i on t o expl ai n t he nat ur e of  r ead- i n 
of f enses i n a case wher e t he r ecor d demonst r at es t hat  
t he di smi ssed char ges wer e not  t r eat ed as r ead- i ns at  
ei t her  t he pl ea or  sent enci ng. 13  

¶27 Bef or e t hi s cour t ,  t he def endant  does not  di sput e t he 

c i r cui t  cour t ' s  f i ndi ng t hat  t he def endant  under st ood at  t he 

t i me of  hi s pl ea t hat  t he di smi ssed sexual  assaul t  char ge woul d 

be r ead i n and t hat  t he char ge coul d be consi der ed at  

sent enci ng.   The def endant  i nst ead l i mi t s hi s ar gument  t o t he 

c l ai m t hat  he di d not  under st and t hat  t he r ead- i n char ge was t o 

be deemed admi t t ed f or  sent enci ng pur poses.     

I I  

¶28 We t ur n f i r st  t o t he st andar d of  r evi ew.   Because t he 

def endant  seeks t o wi t hdr aw hi s gui l t y pl ea af t er  sent enci ng,  he 

must  show t hat  a r ef usal  t o al l ow wi t hdr awal  of  t he pl ea woul d 

r esul t  i n mani f est  i nj ust i ce. 14   Mani f est  i nj ust i ce may be shown 

when t he def endant ' s gui l t y pl ea was not  made knowi ngl y,  

i nt el l i gent l y,  and vol unt ar i l y . 15  

¶29 Whet her  a pl ea was made knowi ngl y,  i nt el l i gent l y,  and 

vol unt ar i l y  i s  a quest i on of  const i t ut i onal  f act . 16  Upon r evi ew,  

t hi s cour t  uphol ds t he c i r cui t  cour t ' s  f i ndi ngs of  evi dent i ar y  

                                                 
13 I d.  

14 St at e v.  Thomas,  2000 WI  13,  ¶16,  232 Wi s.  2d 714,  605 
N. W. 2d 836.  

15 Br own,  293 Wi s.  2d 594,  ¶18.  

16 Lacker shi r e,  301 Wi s.  2d 418,  ¶24.  
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or  hi st or i cal  f act s unl ess t hose f i ndi ngs ar e c l ear l y er r oneous.   

Thi s cour t  det er mi nes t he appl i cat i on of  const i t ut i onal  

pr i nci pl es r egar di ng a knowi ng,  i nt el l i gent  and vol unt ar y pl ea 

t o t hose evi dent i ar y f act s i ndependent l y of  t he c i r cui t  cour t  

and cour t  of  appeal s but  benef i t i ng f r om t hose cour t s '  

anal yses. 17   

I I I  

¶30 The def endant  c l ai ms t hat  he di d not  under st and t hat  

by agr eei ng t o have t he sexual  assaul t  char ge r ead i n,  he was 

admi t t i ng or  woul d be deemed t o have admi t t ed t he r ead- i n char ge 

f or  sent enci ng pur poses. 18  He asser t s t hat  hi s f ai l ur e t o 

under st and t hat  t he r ead- i n i nvol ved an admi ssi on f or  pur poses 

of  sent enci ng r ender s hi s gui l t y pl ea not  knowi ng and not  

i nt el l i gent .    

                                                 
17 I d.  

18 We accept  t he def endant ' s asser t i on t hat  he di d not  
under st and hi s agr eement  t o have t he sexual  assaul t  char ge r ead 
i n and consi der ed f or  sent enci ng pur poses t o be an admi ssi on 
t hat  he was gui l t y of  t he r ead- i n char ge.   Tr i al  def ense counsel  
acknowl edged at  t he post convi c t i on hear i ng t hat  he di d not  
expl ai n t he r ead- i n agr eement  t o t he def endant  as const i t ut i ng 
an admi ssi on of  gui l t  and f ur t her  acknowl edged t hat  t he 
def endant  consi st ent l y deni ed t hat  he was gui l t y  of  t he r ead- i n 
char ge.   The r ecor d al so shows t hat  t he def endant  never  made any  
st at ement ,  or  agr eed t o any st at ement ,  suggest i ng t hat  t he r ead-
i n char ge was an of f ense t hat  t he def endant  had act ual l y 
commi t t ed.   Fur t her mor e,  at  t he sent enci ng hear i ng t he def endant  
st at ed,  t hr ough hi s counsel ,  t hat  he was i nnocent  of  t he r ead- i n 
char ge.    
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¶31 The def endant  appar ent l y cont ends t hat  hi s pl ea was 

not  ent er ed knowi ngl y and i nt el l i gent l y f or  t he f ol l owi ng 

r easons:   

( A)  The def endant  was unawar e t hat  t he c i r cui t  cour t  

woul d deem t he sexual  assaul t  char ge di smi ssed but  r ead i n 

under  t he def endant ' s pl ea agr eement  t o be admi t t ed by t he 

def endant  f or  sent enci ng pur poses;   

( B)  The def endant  di d not  admi t  gui l t  of  t he r ead- i n 

char ge but  i nst ead act i vel y deni ed gui l t  of  t he r ead- i n 

char ge;   

( C)  The ci r cui t  cour t  was r equi r ed t o advi se t he 

def endant  t hat  t he r ead- i n char ge was t o be deemed admi t t ed 

f or  sent enci ng pur poses;   

( D)  The ci r cui t  cour t  was r equi r ed under  St at e v.  

Banger t ,  131 Wi s.  2d 246,  270- 72,  389 N. W. 2d 12,  t o 

ascer t ai n whet her  t he def endant  under st ood t hat  by 

admi t t i ng gui l t  of  t he r ead- i n char ge he was wai vi ng 

sever al  const i t ut i onal  r i ght s wi t h r espect  t o t hat  char ge;  

and 

( E)  Tr i al  def ense counsel  f ai l ed t o advi se t he 

def endant  t hat  when a char ge i s r ead i n,  t he def endant  i s 

admi t t i ng gui l t  of  t he r ead- i n char ge f or  pur poses of  

sent enci ng or  i s deemed t o have admi t t ed gui l t  f or  pur poses 

of  sent enci ng,  and t her ef or e under  a Nel son/ Bent l ey19 

                                                 
19 St at e v.  Howel l ,  2007 WI  75,  ¶2,  301 Wi s.  2d 350,  734 

N. W. 2d 48;  St at e v.  Bent l ey,  201 Wi s.  2d 303,  548 N. W. 2d 50 
( 1996) ;  Nel son v.  St at e,  54 Wi s.  2d 489,  195 N. W. 2d 629 ( 1972) .  
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anal ysi s t he def endant  has demonst r at ed t hat  hi s gui l t y 

pl ea was not  ent er ed knowi ngl y and i nt el l i gent l y r egar dl ess 

of  whet her  t he cour t ' s  pl ea col l oquy was def ect i ve.  

A 

¶32 The def endant ' s ar gument  t hat  hi s pl ea was not  ent er ed 

knowi ngl y and i nt el l i gent l y because he was unawar e t hat  t he 

c i r cui t  cour t  woul d deem t he r ead- i n sexual  assaul t  char ge t o be 

admi t t ed f or  sent enci ng pur poses i s unconvi nci ng.   Nowher e di d 

t he c i r cui t  cour t  concl ude t hat  t he def endant  admi t t ed ( or  was 

deemed t o have admi t t ed)  t he sexual  assaul t  char ge t hat  was r ead 

i n or  t hat  t he def endant  was gui l t y of  t he r ead- i n sexual  

assaul t  char ge.    

¶33 The ci r cui t  cour t  never  deemed t he r ead- i n sexual  

assaul t  char ge t o be admi t t ed.   The r ecor d demonst r at es t hat  

nei t her  t he St at e,  nor  t r i al  def ense counsel ,  nor  t he c i r cui t  

cour t  r ef er r ed t o t he r ead- i n char ges as admi t t ed or  deemed 

admi t t ed.   Nowher e i n t he pl ea quest i onnai r e,  i n t he t r anscr i pt  

of  t he pl ea hear i ng,  or  i n t he t r anscr i pt  of  t he sent enci ng 

hear i ng di d t he St at e,  def ense counsel  or  t he c i r cui t  cour t  

r ef er  t o t he r ead- i n char ges as admi t t ed or  deemed admi t t ed.    

¶34 The ci r cui t  cour t  acknowl edged t hat  " [ t ] her e i s [ s i c]  

some deni al s wi t h r egar d t o t he r ead- i n"  and t hat  " t her e seems 

t o be consi der abl e di sput e"  over  t he char ges pendi ng i n anot her  

count y.   The ci r cui t  cour t  expl i c i t l y  advi sed t he def endant  at  

sent enci ng ( and r epeat ed t hi s expl anat i on at  t he post convi ct i on 

hear i ng)  t hat  i t  under st ood t hat  t he def endant  was not  admi t t i ng 

t he r ead- i n char ge.    
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¶35 The ci r cui t  cour t  t r eat ed t he r ead- i n char ge pr oper l y,  

not  as an admi t t ed cr i me but  as an of f ense t hat  may pr oper l y be 

consi der ed f or  sent enci ng pur poses.   

¶36 The ci r cui t  cour t  t r eat ed t he r ead- i n char ge i n t he 

same way as i t  t r eat ed t he sexual  assaul t  char ges pendi ng 

agai nst  t he def endant  i n anot her  count y and di d not  gi ve t he 

r ead- i n char ge mor e wei ght  t han i t  gave t he pendi ng char ges i n 

t he ot her  count y.   I t  i s  wel l  est abl i shed t hat  " [ a]  sent enci ng 

cour t  may consi der  unchar ged and unpr oven of f enses"  whet her  or  

not  t he def endant  consent s t o havi ng t he char ge r ead i n. 20    

¶37 The ci r cui t  cour t ' s  consi der at i on of  t he r ead- i n 

char ge when sent enci ng t he def endant  di d not  f l ow onl y f r om t he 

par t i es '  agr eement  t o r ead i n t he sexual  assaul t  char ge f or  

sent enci ng pur poses.   The ci r cui t  cour t  t r eat ed t he r ead- i n i n 

t he same manner  as i t  t r eat ed ot her  pendi ng char ges or  unpr oven 

of f enses.    

¶38 Under  t he c i r cumst ances of  t he pr esent  case,  t he 

c i r cui t  cour t  was not  r equi r ed t o advi se t he def endant  t hat  t he 

                                                 
20 St at e v.  Lei t ner ,  2002 WI  77,  ¶45,  253 Wi s.  2d 449,  646 

N. W. 2d 341.    

See al so St at e v.  McQuay,  154 Wi s.  2d 116,  126,  452 
N. W. 2d 377 ( 1990)  ( " Evi dence of  unpr oven of f enses i nvol v i ng t he 
def endant  may be consi der ed by t he cour t  f or "  t he pur pose of  
" det er mi ni ng t he char act er  of  t he def endant  and t he need f or  hi s 
i ncar cer at i on and r ehabi l i t at i on. " ) ;  El i as v.  St at e,  93 
Wi s.  2d 278,  284,  286 N. W. 2d 559 ( 1980)  ( " [ T] he t r i al  cour t  i n 
i mposi ng sent ence f or  one cr i me can consi der  ot her  unpr oven 
of f enses,  s i nce t hose ot her  of f enses ar e evi dence of  a pat t er n 
of  behavi or  whi ch i s an i ndex of  t he def endant ' s char act er ,  a 
cr i t i cal  f act or  i n sent enci ng. " )  ( c i t at i ons omi t t ed) .   
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r ead- i n char ge woul d be deemed admi t t ed f or  pur poses of  

sent enci ng.   The ci r cui t  cour t  concl uded not  t hat  t he def endant  

was gui l t y of  t he r ead- i n char ge,  but  r at her  t hat  t he r ead- i n 

char ge and t he char ges pendi ng i n t he ot her  count y demonst r at ed 

t hat  even af t er  he had been made awar e of  t he i ni t i al  sexual  

assaul t  char ge agai nst  hi m,  t he def endant  " cont i nued t o pl ace 

hi msel f  i n a quest i onabl e s i t uat i on wher e t hose t ypes of  

al l egat i ons coul d be made. " 21 

                                                 
21 At  t he hear i ng on t he def endant ' s mot i on t o wi t hdr aw hi s  

pl ea,  t he c i r cui t  cour t  agai n expl ai ned t hat  i t  had not  l ooked 
t o t he r ead- i n char ge or  t he char ges pendi ng i n anot her  count y 
" as t hi ngs t hat  def i ni t i vel y happened, "  but  t hat  t he cour t  was 
r at her  " l ooki ng at  t hose mat t er s as [ t he def endant ]  cont i nual l y 
pl aci ng hi msel f  i n a s i t uat i on wher e he i s associ at i ng wi t h 
under age per sons suf f i c i ent l y t hat  t hey know who he i s and f or  
some r eason woul d make t hese t ypes of  al l egat i ons agai nst  hi m. "  

The def endant  al so ar gues t hat  al t hough t he ci r cui t  cour t  
acknowl edged t hat  t he def endant  deni ed gui l t  of  t he r ead- i n 
char ge,  t he cour t  i dent i f i ed t hi s deni al  as a f act or  wei ghi ng i n 
f avor  of  mor e sever e puni shment .   The def endant  appear s t o 
suggest  a r el at i onshi p bet ween t he ci r cui t  cour t ' s  
acknowl edgment  t hat  " [ t ] her e i s  some deni al s [ s i c]  wi t h r egar d 
t o t he r ead- i n"  and t he cour t ' s  i mmedi at el y pr ecedi ng di scussi on 
of  t he def endant ' s " bl ame- shi f t i ng i ssues. "     

The r ecor d does not  bear  out  t he def endant ' s c l ai m.   The 
t r anscr i pt  i s  c l ear  t hat  t he c i r cui t  cour t  di d not  adduce t he 
def endant ' s pr ot est at i on of  i nnocence i n r egar d t o t he r ead- i n 
char ge as an i nst ance of  bl ame- shi f t i ng.   I n di scussi ng t he 
def endant ' s bl ame- shi f t i ng i ssues,  t he cour t  c i t ed t he 
pr esent ence i nvest i gat i on,  whi ch cr i t i c i zed t he def endant  f or  
at t empt i ng t o shi f t  mor al  bl ame and r esponsi bi l i t y  t o t he v i ct i m 
of  t he sexual  assaul t  t o whi ch t he def endant  pl ed gui l t y.   The 
ci r cui t  cour t ' s  di scussi on of  bl ame- shi f t i ng ver y c l ear l y 
r egar ded t he def endant ' s f ai l ur e t o accept  mor al  r esponsi bi l i t y  
f or  t he conduct  t hat  r esul t ed i n t he def endant ' s convi ct i on,  not  
t he def endant ' s f ai l ur e t o admi t  gui l t  t o char ges of  whi ch t he 
def endant  was not  convi ct ed.  
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¶39 Because t he ci r cui t  cour t  never  t r eat ed t he def endant  

as havi ng admi t t ed ( or  as havi ng been deemed t o have admi t t ed)  

t he r ead- i n char ge,  t he def endant ' s ar gument  t hat  hi s pl ea was 

not  ent er ed knowi ngl y,  i nt el l i gent l y,  and vol unt ar i l y  because he 

was unawar e t hat  t he c i r cui t  cour t  woul d deem t he r ead- i n sexual  

assaul t  char ge t o be admi t t ed f or  sent enc i ng pur poses i s 

unconvi nci ng.  

B 

¶40 The def endant  i s cor r ect  t hat  he deni ed gui l t  of  t he 

r ead- i n char ge.   I ndeed,  t he c i r cui t  cour t  acknowl edged t hat  t he 

def endant  act i vel y deni ed gui l t  of  t he r ead- i n char ge and di d 

not  admi t  t he r ead- i n char ge f or  any pur pose.   The ci r cui t  cour t  

never  char act er i zed t he def endant  as havi ng admi t t ed or  as 

havi ng been deemed t o have admi t t ed t he r ead- i n char ge f or  any 

pur pose.   Under  t hese ci r cumst ances,  t he def endant ' s asser t i on 

t hat  he deni ed gui l t  of  t he r ead- i n char ge i s not  a per suasi ve 

ar gument  t hat  hi s gui l t y pl ea was not  ent er ed knowi ngl y and 

i nt el l i gent l y.  

C 

¶41 The def endant  appear s t o ar gue t hat  t he c i r cui t  cour t  

was r equi r ed t o advi se hi m t hat  t he r ead- i n char ge was t o be 

deemed admi t t ed f or  sent enci ng pur poses.   Two cases ar e r el evant  

t o t hi s ar gument :   Gar ski  v.  St at e,  75 Wi s.  2d 62,  77,  248 

N. W. 2d 425 ( 1977) ;  and St at e v .  Cl eaves,  181 Wi s.  2d 73,  510 

N. W. 2d 143 ( Ct .  App.  1993) .  

¶42 I n Gar ski ,  t he def endant  ar gued t hat  " t he t r i al  cour t  

never  i nf or med hi m t hat  i t  coul d or der  r est i t ut i on as a 
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condi t i on of  pr obat i on on .  .  .  di smi ssed [ r ead- i n]  

char ges .  .  .  . " 22  The Gar ski  cour t  never t hel ess uphel d t he 

c i r cui t  cour t ' s  or der  of  r est i t ut i on as a condi t i on of  pr obat i on 

on t he di smi ssed r ead- i n char ges.   The Gar ski  cour t  concl uded 

t hat  t he t r i al  cour t  had t o i nf or m t he def endant  of  t he 

st at ut or y penal t i es f or  t he char ged of f enses but  t hat  Gar ski  had 

no aut hor i t y f or  hi s ar gument  t hat  t he t r i al  cour t  must  i nf or m 

hi m t hat  r est i t ut i on coul d be a condi t i on of  pr obat i on f or  t he 

r ead- i n of f enses pr i or  t o accept i ng a gui l t y pl ea. 23   

¶43 The Gar ski  cour t  " caut i oned, "  however ,  t hat  " when t he 

pl ea agr eement  cont empl at es t he non- pr osecut i on of  unchar ged 

of f enses,  t he det ai l s of  t he pl ea agr eement  shoul d be made a 

mat t er  of  r ecor d" 24 and t hat  " [ t ] he def endant  shoul d be advi sed 

by t he t r i al  cour t ,  on t he r ecor d,  of  t he ef f ect  of  t he r ead-

i ns,  i ncl udi ng t hat  t he j udge may t ake t hese of f enses i nt o 

consi der at i on when sent enci ng. " 25  The Gar ski  cour t  di d not  st at e 

whet her  t hi s caut i on r egar di ng how t he t r i al  cour t  shoul d advi se 

a def endant  about  r ead- i n char ges was a r ecommendat i on of  good 

pr act i ce or  a r equi r ement  f or  a knowi ng,  i nt el l i gent ,  and 

                                                 
22 Gar ski  v.  St at e,  75 Wi s.  2d 62,  75,  248 N. W. 2d 425 

( 1977) .  

23 I d.  at  76.  

24 I d.  at  77 ( c i t i ng Aust i n v.  St at e,  49 Wi s.  2d 727,  183 
N. W. 2d 56 ( 1971) ) .  

25 Gar ski ,  75 Wi s.  2d at  77.  
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vol unt ar y pl ea. 26  The Gar ski  cour t  al so di d not  speci f i cal l y  

r equi r e or  caut i on a t r i al  cour t  t o advi se a def endant  t hat  a 

r ead- i n i nvol ves or  ent ai l s an admi ssi on of  gui l t  t o t he r ead- i n 

of f ense.    

¶44 I n Cl eaves,  anot her  r est i t ut i on case,  t he cour t  of  

appeal s " suggest [ ed] , "  but  di d not  r equi r e,  t hat  t r i al  cour t s 

" ask t he def endant  i f  t her e i s an admi ssi on t o t he r ead- i n 

char ge f or  pur poses of  sent enci ng consi der at i on. " 27  The Cl eaves 

cour t  of  appeal s st at ed t hat  i t  " bel i eve[ d]  t hat  t hi s i s t he 

bet t er  pr act i ce. " 28 

¶45 Cl eaves makes cl ear  t hat  a t r i al  cour t  i s  not  r equi r ed 

t o advi se a def endant  t hat  a r ead- i n char ge i s t o be deemed 

admi t t ed f or  sent enci ng pur poses.   I n l i ght  of  Cl eaves,  t he 

Gar ski  cour t ' s  ambi guous " caut i on"  must  be r ead as pr ecat or y,  at  

l east  wi t h r espect  t o t he c i r cui t  cour t ' s  obl i gat i on t o advi se 

t he def endant  t hat  a r ead- i n char ge i s t o be deemed admi t t ed f or  

sent enci ng pur poses.  

                                                 
26 I d.  at  73- 74.   Gar ski ' s  caut i on was based on a s i mi l ar  

caut i on i n Aust i n v.  St at e,  49 Wi s.  2d 727,  734,  183 N. W. 2d 56 
( 1971) ,  whi ch we di scuss l at er .   Gar ski  decl ar ed t hat  i n t he 
absence of  a st at ut e al l owi ng f or  r est i t ut i on when a sent ence of  
i mpr i sonment  i s  i mposed,  a t r i al  cour t  coul d not  or der  
r est i t ut i on f or  t he t hr ee of f enses f or  whi ch t he t r i al  cour t  
i mposed a sent ence of  i mpr i sonment  but  coul d,  i n i mposi ng 
pr obat i on f or  t he f our t h char ged of f ense,  or der  r est i t ut i on f or  
a r ead- i n of f ense as a condi t i on of  pr obat i on.    

27 Cl eaves,  181 Wi s.  2d at  80 n. 1,  510 N. W. 2d 143 ( Ct .  App.  
1993) .  

28 I d.  
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¶46 Mor eover ,  as we st at ed pr evi ousl y,  t he c i r cui t  cour t  

i n t he pr esent  case never  consi der ed t he di smi ssed r ead- i n 

char ge or  t he sexual  assaul t  char ges i n anot her  count y t o have 

been " admi t t ed"  by t he def endant  or  t o have been deemed admi t t ed 

f or  sent enci ng or  f or  any ot her  pur pose.   Even Gar ski ' s 

pr ecat or y caut i on and Cl eaves' s r ecommendat i on of  bet t er  

pr act i ce do not  seem t o appl y t o t he pr esent  case,  when t he 

ci r cui t  cour t  di d not  consi der  t he di smi ssed r ead- i n char ge t o 

have been admi t t ed by t he def endant  or  t o have been deemed 

admi t t ed.  

¶47 We concl ude t hat  t he c i r cui t  cour t  was not  r equi r ed i n 

t he i nst ant  case under  ei t her  Gar ski  or  Cl eaves t o advi se t he 

def endant  t hat  t he r ead- i n char ge was t o be deemed admi t t ed f or  

sent enci ng pur poses.   

D 

¶48 The def endant  asser t s t hat  because he i s deemed t o 

have admi t t ed a r ead- i n of f ense when a r ead- i n char ge i s 

i nvol ved i n a pl ea agr eement ,  t he c i r cui t  cour t  shoul d have 

t r eat ed t he admi ssi on t o a r ead- i n char ge as equi val ent  t o a 

gui l t y pl ea t o t he r ead- i n char ge and shoul d have engaged i n a 

pl ea col l oquy f or  t he gui l t y pl ea under  St at e v.  Banger t ,  131 

Wi s.  2d 246,  248 N. W. 2d 425 ( 1977) .   The def endant  f ur t her  

asser t s t hat  t he c i r cui t  cour t  di d not  engage i n such a col l oquy  

i n t he pr esent  case;  t hat  t he def endant  t her ef or e est abl i shed a 
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pr i ma f aci e v i ol at i on of  Banger t ;  and t hat  t he St at e di d not  

r ebut  t he def endant ' s pr i ma f aci e case. 29 

¶49 Under  Banger t ,  a c i r cui t  cour t  accept i ng a gui l t y pl ea 

i s r equi r ed t o addr ess t he def endant  per sonal l y and t o engage i n 

a col l oquy on numer ous subj ect s.   Among ot her  t hi ngs,  t he cour t  

i s  r equi r ed t o est abl i sh t he def endant ' s under st andi ng of  t he 

nat ur e of  t he cr i me,  t o ascer t ai n whet her  a f act ual  basi s exi st s 

t o suppor t  t he gui l t y pl ea,  and t o i nf or m t he def endant  of  t he 

const i t ut i onal  r i ght s t hat  ar e wai ved by a pl ea and ver i f y t hat  

t he def endant  under st ands he i s gi v i ng up t hese r i ght s. 30 

¶50 The def endant  ar gues t hat  i nasmuch as a r ead- i n char ge 

i s deemed admi t t ed f or  sent enci ng pur poses,  t he c i r cui t  cour t  

was r equi r ed t o adher e t o Banger t  and t o advi se t he def endant  

t hat  he was wai vi ng,  i n r egar d t o t he r ead- i n char ge,  t he Si xt h 

Amendment  r i ght  t o a j ur y t r i al ,  t he Si xt h Amendment  r i ght  t o 

conf r ont  one' s accuser s,  and t he Fi f t h Amendment  r i ght  agai nst  

sel f - i ncr i mi nat i on.  

¶51 We di sagr ee wi t h t he def endant ' s Banger t  ar gument  i n 

t he pr esent  case.   Because t he ci r cui t  cour t  di d not  v i ew t he 

r ead- i n char ge as ei t her  havi ng been admi t t ed by t he def endant  

or  as havi ng been deemed t o have been admi t t ed by t he def endant  

f or  sent enci ng or  f or  any ot her  pur pose,  t he def endant  has no 

                                                 
29 Whet her  al l eged def i c i enci es i n t he pl ea col l oquy 

est abl i sh a v i ol at i on of  t he c i r cui t  cour t ' s  mandat or y dut i es at  
a pl ea hear i ng i s a quest i on of  l aw t hat  we r evi ew i ndependent l y  
of  t he c i r cui t  cour t  and cour t  of  appeal s but  benef i t i ng f r om 
t hose cour t s '  anal yses.   Br own,  293 Wi s.  2d 594,  ¶21.      

30 Br own,  293 Wi s.  2d 594,  ¶35 ( c i t at i ons omi t t ed) .  
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basi s t o ar gue t hat  t he c i r cui t  cour t  shoul d have engaged i n a 

f ul l  Banger t  pl ea col l oquy expl ai ni ng t he ef f ect  of  an 

admi ssi on/ gui l t y pl ea t o t he r ead- i n char ge.    

¶52 Rat her ,  at  sent enci ng t he ci r cui t  cour t  assessed t he 

def endant ' s char act er  usi ng al l  t he avai l abl e i nf or mat i on,  

i ncl udi ng t he r ead- i n sexual  assaul t  char ge and t he sexual  

assaul t  char ges i n t he ot her  count y.   The sent enci ng cour t  was 

not  const r ai ned i n consi der i ng t he r ead- i n char ge or  t he ot her  

char ges by t he Banger t  r ul es of  a pl ea col l oquy or  by t he r ul es 

of  evi dence t hat  gover n evi dence i n t he gui l t  phase of  a 

cr i mi nal  pr oceedi ng. 31     

E 

¶53 Usi ng a Nel son/ Bent l ey anal ysi s,  t he def endant  ar gues 

t hat  hi s gui l t y pl ea was not  made knowi ngl y and i nt el l i gent l y 

even assumi ng t hat  t he c i r cui t  cour t  had no dut y  t o i nf or m hi m 

dur i ng t he pl ea col l oquy t hat  t he r ead- i n sexual  assaul t  char ge 

woul d be deemed admi t t ed f or  sent enci ng pur poses.   The def endant  

                                                 
31 Lei t ner ,  253 Wi s.  2d 449,  ¶45 ( " I n Wi sconsi n,  sent enci ng 

cour t s ar e obl i ged t o acqui r e t he f ul l  knowl edge of  t he 
char act er  and behavi or  pat t er n of  t he convi ct ed def endant  bef or e 
i mposi ng sent ence. " )  ( quot at i on mar ks and ci t at i on omi t t ed) ;  
St at e v.  Ar r edondo,  2004 WI  App 7,  ¶53,  269 Wi s.  2d 369,  674 
N. W. 2d 647 ( expl ai ni ng t hat  t her e i s a " wel l - r ecogni zed 
di st i nct i on bet ween t he f act - f i nder ' s f unct i on at  t he gui l t  
st age,  wher e t he f act - f i nder  must  det er mi ne whet her  t he 
gover nment  has pr oved a def endant ' s gui l t  beyond a r easonabl e 
doubt ,  and t he sent enci ng j udge' s r ol e,  whi ch i s t o assess t he 
def endant ' s char act er  usi ng al l  avai l abl e i nf or mat i on,  
unconst r ai ned by t he r ul es of  evi dence t hat  gover n t he gui l t -
phase of  a cr i mi nal  pr oceedi ng. " )  ( c i t at i on omi t t ed) ;  Wi s.  St at .  
§ ( Rul e)  911. 01( 4) ( c)  ( pr ovi di ng t hat  t he r ul es of  evi dence ar e 
i nappl i cabl e t o sent enci ng pr oceedi ngs) .  
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r el i es on t he f act  t hat  hi s t r i al  counsel  acknowl edged at  t he 

post convi ct i on hear i ng t hat  he di d not  i nf or m t he def endant  t hat  

t he def endant  woul d be deemed t o have admi t t ed t he r ead- i n 

sexual  assaul t  char ge.   The def endant  ar gues t hat  hi s l ack of  

under st andi ng r egar di ng t he " admi ssi on"  aspect  of  t he r ead- i n 

pr ocedur e was vi t al  t o hi s abi l i t y  t o make a r easoned pl ea 

deci s i on.  

¶54 The def endant ' s Nel son/ Bent l ey ar gument  r est s 

pr i mar i l y on t he f al l acy t hat  t he c i r cui t  cour t  sent enced t he 

def endant  based on t he def endant ' s convi ct i on of  t wo sexual  

of f enses,  t he one t o whi ch he pl ed gui l t y and t he one t hat  was 

r ead i n.   The r ecor d shows t hat  t he c i r cui t  cour t  di d no such 

t hi ng,  as we have expl ai ned pr evi ousl y.   The def endant ' s 

ar gument  t hat  he woul d have been bet t er  of f  set t i ng t he r ead- i n 

char ge f or  t r i al  because he bel i eved he woul d be acqui t t ed makes 

l i t t l e sense.   The def endant  i n t he i nst ant  case was abl e t o 

deny gui l t  of  t he r ead- i n of f ense and was abl e t o have t he r ead-

i n of f ense di smi ssed wi t hout  t he possi bi l i t y  of  f ur t her  

pr osecut i on.   The ci r cui t  cour t  v i ewed t he r ead- i n sexual  

assaul t  char ge i n t he same way as i t  v i ewed t he sexual  assaul t  

of f enses char ged i n t he ot her  count y.   
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¶55 The def endant  has not  car r i ed hi s bur den t o pr ove t hat  

f act or s ext r i nsi c t o t he pl ea col l oquy r ender ed hi s gui l t y pl ea 

unknowi ng and not  i nt el l i gent . 32     

¶56 We have consi der ed t he def endant ' s ar gument s t hat  he 

di d not  under st and t hat  by agr eei ng t o have t he sexual  assaul t  

char ge r ead i n,  he was admi t t i ng or  woul d be deemed t o have 

admi t t ed t he r ead- i n char ge f or  sent enci ng pur poses.   Hi s 

asser t i on t hat  hi s f ai l ur e t o under st and t hat  t he r ead- i n 

i nvol ved an admi ssi on f or  pur poses of  sent enc i ng r ender s hi s  

gui l t y pl ea not  knowi ng and not  i nt el l i gent  i s not  per suasi ve.  

We concl ude t hat  because t he ci r cui t  cour t  never  consi der ed t he 

r ead- i n char ge admi t t ed or  deemed admi t t ed f or  sent enci ng 

pur poses on t he char ge t o whi ch t he def endant  pl ed gui l t y,  t he 

def endant  has f ai l ed t o show t hat  hi s pl ea was not  ent er ed 

knowi ngl y and i nt el l i gent l y.  

I V 

¶57 The def endant  f ur t her  ar gues t hat  under  Wi sconsi n case 

l aw t he ci r cui t  cour t  ar guabl y had an obl i gat i on t o consi der  t he 

r ead- i n char ge as havi ng been admi t t ed by t he def endant  f or  

sent enci ng pur poses or  havi ng been deemed t o have been admi t t ed 

by t he def endant  f or  sent enci ng pur poses,  and t hat  because t he 

                                                 
32 I n a Nel son/ Bent l ey ar gument ,  a def endant ' s chal l enge t o 

a gui l t y pl ea i s based not  on t he i nadequaci es of  t he pl ea 
col l oquy,  but  i nst ead on f act or s ext r i nsi c t o t he pl ea col l oquy.   
At  a non- Banger t  post convi ct i on hear i ng,  t he def endant  has t he 
bur den t o pr ove by c l ear  and convi nci ng evi dence t hat  hi s or  her  
pl ea was not  ent er ed knowi ngl y,  i nt el l i gent l y,  and vol unt ar i l y .   
Hampt on,  274 Wi s.  2d 379,  ¶¶62- 63.  
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def endant  was unawar e of  havi ng made an admi ssi on t o t he r ead- i n 

char ge f or  sent enci ng pur poses,  he di d not  knowi ngl y and 

i nt el l i gent l y pl ead gui l t y t o t he char ged sexual  assaul t .   The 

def endant  ur ges t hi s cour t  t o i mpose an expl i c i t  dut y on a 

c i r cui t  cour t  t o not i f y a def endant  at  t he t i me t he def endant  

ent er s a gui l t y pl ea t hat  r ead- i n char ges ar e deemed admi t t ed 

f or  pur poses of  sent enci ng.      

¶58 Al t hough t he case l aw on r ead- i n char ges33 i s  nei t her  

consi st ent  nor  c l ear ,  a pr oper  r eadi ng of  t he hi st or y of  

Wi sconsi n' s r ead- i n pr ocedur e demonst r at es t hat  i t  i s  not  a 

                                                 
33 We use t he t er m " r ead- i n char ge"  i nt er changeabl y wi t h t he 

t er ms " r ead- i n of f ense"  and " r ead- i n cr i me. "   Our  deci s i ons 
t r adi t i onal l y have r ef er r ed bot h t o " r ead- i n char ges"  and " r ead-
i n of f enses"  wi t hout  dr awi ng a di st i nct i on bet ween t hese t wo 
t er ms.   See Lacker shi r e,  2007 WI  74,  301 Wi s.  2d 418,  734 
N. W. 2d 23;  St at e v.  Mar t el ,  2003 WI  70,  262 Wi s.  2d 483,  664 
N. W. 2d 69;  Robi nson v.  Ci t y of  West  Al l i s ,  2000 WI  126,  239 
Wi s.  2d 595,  619 N. W. 2d 692;  St at e v.  Fl oyd,  2000 WI  14,  232 
Wi s.  2d 767,  606 N. W. 2d 155;  I n I nt er est  of  R. W. S. ,  162 
Wi s.  2d 862,  471 N. W. 2d 16 ( 1991) ;  Aust i n v.  St at e,  49 
Wi s.  2d 727,  183 N. W. 2d 56.   Some deci s i ons al so use t he t er m 
" r ead- i n cr i me"  wi t hout  di st i ngui shi ng t hi s t er m f r om " r ead- i n 
char ge"  or  " r ead- i n of f ense. "   See Robi nson,  239 Wi s.  2d 595;  
Fl oyd,  232 Wi s.  2d 767.       

The def endant ' s r ead- i n agr eement  i n t he pr esent  case was 
phr ased as an agr eement  t o r ead i n a " char ge. "   The def endant ' s 
Pl ea Quest i onnai r e/ Wai ver  of  Ri ght s f or m ( For m CR- 227,  t he 
st andar d f or m used i n Wi sconsi n)  r ef er s t o " r ead- i n char ges. "   
At  t he pl ea hear i ng,  def ense counsel  and t he ci r cui t  cour t  each 
used t he t er m " char ge"  when di scussi ng t he r ead- i n.       

The l egi s l at ur e has chosen t o empl oy t he t er m " r ead- i n 
cr i me. "   See Wi s.  St at .  § 973. 20( 1g) ( b) .   We do not  i nt er pr et  
t he l egi s l at ur e' s use of  t he t er m " r ead- i n cr i me"  as a r ej ect i on 
of  t hi s cour t ' s  case l aw usi ng t he t er ms " r ead- i n char ge"  and 
" r ead- i n of f ense"  i nt er changeabl y wi t h each ot her  and wi t h t he 
l egi s l at ur e' s t er m " r ead- i n cr i me. "     
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cr i t i cal  component  of  a r ead- i n char ge t hat  t he def endant  admi t  

gui l t  t o a r ead- i n char ge ( or  be deemed t o have admi t t ed gui l t  

t o t he r ead- i n char ge)  f or  pur poses of  sent enci ng.   I n sum,  no 

admi ssi on of  gui l t  f r om a def endant  i s r equi r ed ( or  shoul d be 

deemed)  f or  a r ead- i n char ge t o be consi der ed f or  sent enci ng 

pur poses and t o be di smi ssed.  

¶59 We begi n our  exami nat i on of  t he hi st or y of  r ead- i n 

char ges i n t hi s st at e wi t h t hi s cour t ' s  f i r st  ext ensi ve 

descr i pt i on of  Wi sconsi n' s r ead- i n pr ocedur e i n Aust i n v.  St at e,  

49 Wi s.  2d 727,  183 N. W. 2d 56 ( 1971) .    

¶60 I n Aust i n,  t hi s  cour t  consi der ed t he val i di t y  of  a 

pl ea agr eement  i n whi ch t he di st r i ct  at t or ney agr eed " not  t o 

pr osecut e unchar ged of f enses i f  t he def endant  woul d agr ee t o a 

' r ead i n'  of  t hese unchar ged of f enses and t o al l ow t he cour t  t o 

t ake such of f enses i nt o consi der at i on i n sent enci ng hi m on t he 

char ged of f ense. " 34  The cour t  hel d t he pl ea agr eement  val i d.  

¶61 Because " t he so- cal l ed ' r ead i n'  of  unchar ged cr i mes 

f or  t he pur pose of  sent enci ng on t he cr i me char ged [ was]  

somewhat  uni que t o Wi sconsi n, "  t he Aust i n cour t  pr ef aced i t s 

anal ysi s wi t h " a br i ef  r evi ew"  of  Wi sconsi n' s r ead- i n pr ocedur e,  

al ong wi t h an accompanyi ng ( and i nt er t wi ned)  di scussi on of  " t he 

pr obl ems i nvol ved i n t he consol i dat i on of  mul t i pl e of f enses and 

t he pr obl ems i nvol ved i n t he appl i cat i on of  t he r eci di v i st  

st at ut e. " 35     
                                                 

34 Aust i n v.  St at e,  49 Wi s.  2d 727,  729,  183 N. W. 2d 56 
( 1971) .    

35 I d.    
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¶62 Aust i n descr i bed t he r ead- i n pr ocedur e by r ef er r i ng t o 

t he def endant  as admi t t i ng t he unchar ged of f enses.   The Aust i n 

cour t  expl ai ned t hat  " [ u] nder  our  r ead- i n pr ocedur e,  t he 

def endant  does not  pl ead t o any char ges and t her ef or e i s not  

sent enced on any of  t he r ead- i n char ges but  such admi t t ed 

unchar ged of f enses ar e consi der ed i n sent enci ng hi m on t he 

char ged of f ense. " 36   

¶63 The Aust i n opi ni on does not  expl i c i t l y  st at e t hat  such 

admi ssi on i s an act ual  admi ssi on made by t he def endant  or ,  as 

some cases woul d l at er  hol d,  an admi ssi on t hat  t he cour t  s i mpl y 

assumes t o be made as a mat t er  of  l aw based on t he def endant ' s 

agr eement  t o r ead i n t he char ge f or  consi der at i on at  sent enci ng.   

The f act s of  Aust i n i ndi cat e,  however ,  t hat  t he r ead- i n 

pr ocedur e descr i bed i n t hat  opi ni on i nvol ved t he def endant ' s 

act ual  admi ssi on of  gui l t .   I n i t s br i ef  i n Aust i n,  t he St at e 

asser t ed t hat  " def endant ,  r epr esent ed by counsel ,  admi t t ed hi s 

par t i c i pat i on i n an addi t i onal  ar med r obber y occur r i ng at  a 

Cl ar k Ser vi ce St at i on i n Mi l waukee on t he same dat e. "    

¶64 Fur t her mor e,  Aust i n i dent i f i ed Pul aski  v.  St at e,  23 

Wi s.  2d 138,  126 N. W. 2d 625 ( 1964) ,  as a r ead- i n case,  and 

Pul aski  i nvol ved an act ual  admi ssi on of  gui l t  t o unchar ged 

of f enses consi der ed at  Pul aski ' s  sent enci ng hear i ng.   Aust i n 

st at ed t hat  i n Pul aski  " t hi s cour t  was conf r ont ed wi t h .  .  .  a 

r ead i n by a Mi l waukee ci r cui t  cour t  of  21 of f enses commi t t ed i n 

Mi l waukee count y,  wher e t he def endant  was char ged and convi ct ed 

                                                 
36 I d.  at  732 ( emphasi s added) .  
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on hi s pl ea of  gui l t y t o t hr ee char ges of  bur gl ar y .  .  .  . " 37  

The def endant  i n Pul aski  act ual l y admi t t ed gui l t  t o t he 

unchar ged of f enses consi der ed at  hi s sent enci ng hear i ng.   

Pul aski  pl ed gui l t y t o t hr ee bur gl ar i es but  " wi t h t he consent  of  

t he def ense counsel  and upon t he assur ances of  t he di st r i ct  

at t or ney no war r ant s woul d be i ssued,  [ t he cour t ]  t ook t est i mony 

of  ot her  bur gl ar i es i n whi ch t he def endant  had 

par t i c i pat ed.  .  .  .  I n al l ,  t est i mony was t aken on 24 bur gl ar i es 

admi t t ed by t he def endant . " 38   

¶65 Fi nal l y,  Aust i n compar ed and cont r ast ed Wi sconsi n' s 

r ead- i n pr ocedur e t o a pr ocedur e descr i bed i n t he Amer i can Law 

I nst i t ut e Model  Penal  Code under  whi ch " t he def endant  may admi t  

i n open cour t  t he commi ssi on of  ot her  [ unchar ged]  f el oni es and 

ask t hat  t hey be t aken i nt o account "  at  sent enci ng f or  a char ged 

of f ense. 39  The Aust i n cour t  expl ai ned t hat  t he Model  Penal  Code 

                                                 
37 I d.  at  730.    

38 Pul aski  v.  St at e,  23 Wi s.  2d 138,  139- 40,  126 N. W. 2d 625 
( 1964)  ( emphasi s added) .  

Pul aski ' s  br i ef  st at ed t hat  t he cour t  demanded t hat  Pul aski  
pr ovi de " f ul l  and open di scl osur e"  i nvol v i ng t he unchar ged 
of f enses i n or der  t o avoi d f aci ng " t he maxi mum sent ence i n each 
case consecut i vel y. "   The St at e' s br i ef  i n Pul aski  f ur t her  
asser t ed t hat  Pul aski  had " admi t t ed hi s i nvol vement "  i n t he 
unchar ged bur gl ar i es t o t he pol i ce.      

39 Aust i n,  49 Wi s.  2d at  733 ( emphasi s added) .  

Accor di ng t o t he Aust i n cour t ,  t he Model  Penal  Code 
pr ovi ded as f ol l ows:   

When t he def endant  has asked t hat  ot her  cr i mes 
admi t t ed i n open cour t  be t aken i nt o account  when he 
i s sent enced and t he Cour t  has not  r ej ect ed such 
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pr ocedur e was si mi l ar  t o Wi sconsi n' s r ead- i n pr ocedur e i n t hat  

" t he sent ence [ f or  t he char ged of f ense]  bar s t he pr osecut i on of  

such admi t t ed [ but  unchar ged]  cr i me"  and di f f er ent  f r om t he 

Model  Penal  Code pr ocedur e i n t hat  t he Code pr ocedur e " wor ks 

l i ke t he Wi sconsi n r epeat er  st at ut e, "  per mi t t i ng t he t r i al  cour t  

t o " ext end t he t er m of  t he or di nar y maxi mum penal t y f or  t he 

cr i me char ged by t aki ng i nt o account  t he ot her  of f enses. " 40  The 

Aust i n cour t  di d not  st at e whet her  Wi sconsi n' s r ead- i n pr ocedur e 

di f f er ed f r om ( or  was t he same as)  t he Model  Penal  Code 

pr ocedur e i n i nvol v i ng a def endant ' s act ual  admi ssi on of  gui l t  

t o any unchar ged cr i me r ead i n f or  sent enci ng pur poses.   

¶66 I n sum,  Aust i n appear s t o descr i be a r ead- i n pr ocedur e 

as i nvol v i ng t he def endant ' s act ual  admi ssi on of  gui l t  t o t he 

                                                                                                                                                             
r equest ,  t he sent ence shal l  bar  t he pr osecut i on or  
convi ct i on of  t he def endant  i n t hi s st at e f or  any such 
admi t t ed cr i me.  

Aust i n,  49 Wi s.  2d at  732 n. 2 ( quot i ng Model  Penal  Code,  
§ 7. 05( 4) )  ( emphasi s added) .  

Model  Penal  Code § 7. 03( 4)  ( 1985)  pr ovi des t hat  a cour t  may 
sent ence a convi ct ed f el on t o an ext ended t er m of  i mpr i sonment  
i f  i t  f i nds t hat  t he def endant  " i s a mul t i pl e of f ender  whose 
cr i mi nal i t y was so ext ensi ve t hat  a sent ence of  i mpr i sonment  f or  
an ext ended t er m i s war r ant ed. "   Sect i on 7. 03( 4)  addi t i onal l y 
pr ovi des t hat  t he cour t  may not  make such a f i ndi ng unl ess 
cer t ai n condi t i ons obt ai n,  i ncl udi ng t he condi t i on t hat  " t he 
def endant  admi t s i n open cour t  t he commi ssi on of  one or  mor e 
f el oni es and asks t hat  t hey be t aken i nt o account  when he i s 
sent enced. "    

Model  Penal  Code § 7. 04( 4)  ( 1985)  est abl i shes a s i mi l ar  
pr ocedur e f or  convi ct ed mi sdemeanant s.  

40 Aust i n,  49 Wi s.  2d at  733.  
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r ead- i n char ge.   The cour t  " caut i oned"  i n Aust i n t hat  " when t he 

pl ea agr eement  cont empl at es t he nonpr osecut i on of  unchar ged 

of f enses t he det ai l s of  t he pl ea agr eement  shoul d be made a 

mat t er  of  t he r ecor d. " 41 

¶67 Anot her  ear l y r ead- i n case,  St at e v.  Ger ar d,  57 

Wi s.  2d 611,  205 N. W. 2d 374 ( 1973) ,  s i mi l ar l y descr i bes t he 

r ead- i n pr ocedur e as i nvol v i ng t he def endant ' s act ual  admi ssi on 

of  gui l t .   Ger ar d agr eed t o have 20 unchar ged of f enses r ead i nt o 

t he r ecor d and t o al l ow t he ci r cui t  cour t  t o t ake such of f enses 

i nt o consi der at i on i n sent enci ng hi m on t wo char ged cr i mes. 42  

The def endant  made an act ual  admi ssi on,  appar ent l y t o l aw 

enf or cement  of f i cer s,  t hat  he was gui l t y of  t hese 20 unchar ged 

cr i mes. 43  The cour t  was made awar e of  t he def endant ' s admi ssi on 

and i nqui r ed as t o t he val i di t y of  t he admi ssi on when t he cour t  

r ead i n t he unchar ged of f enses. 44  The Ger ar d cour t  quot ed an 

excer pt  f r om t he ci r cui t  cour t  t r anscr i pt  r eadi ng i n par t  as 

f ol l ows:  

THE COURT:  Have t he def endant  wal k f or war d.   Ronal d 
Ger ar d,  di d you admi t  al l  t hose ot her  sai d [ r ead- i n]  
of f enses t o t he of f i cer s f r eel y and vol unt ar i l y? 

DEFENDANT:  Yes.  

                                                 
41 I d.  at  734.  

42 St at e v.  Ger ar d,  57 Wi s.  2d 611,  614,  205 N. W. 2d 374 
( 1973) .    

43 I d.  at  620.  

44 I d.  
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THE COURT:  Wer e any t hr eat s or  any pr omi ses made by 
anyone,  any pol i ce of f i cer  or  by any l aw enf or cement  
of f i cer  or  by anyone i nvol ved i n t hi s case i n any 
manner ,  shape or  f or m t o get  you t o admi t  t hose 
of f enses? 

THE DEFENDANT:  No.   

THE COURT:  Why di d you admi t  t hem? 

THE DEFENDANT:  Because I  want ed t o get  ever yt hi ng of f  
t he books so I  am not  any mor e i nvol ved i n anyt hi ng. 45 

¶68 Nei t her  Aust i n nor  Ger ar d st at ed t hat  a def endant ' s 

admi ssi on i s r equi r ed under  Wi sconsi n' s r ead- i n pr ocedur e.   

Al t hough descr i bi ng Wi sconsi n' s r ead- i n pr ocedur e as i nvol v i ng 

t he def endant ' s admi ssi on of  gui l t ,  nei t her  opi ni on addr esses 

t he quest i on whet her  a c i r cui t  cour t  woul d er r  i n accept i ng a 

r ead- i n agr eement  i n t he absence of  t he def endant ' s admi ssi on of  

gui l t .   I n ot her  wor ds,  Aust i n and Ger ar d do not  addr ess t he 

quest i on whet her  a def endant ' s admi ssi on of  gui l t  i s  a necessar y 

component  of  t he Wi sconsi n r ead- i n pr ocedur e.  

¶69 I n cont r ast  t o cases such as Aust i n and Ger ar d,  some 

subsequent  cases descr i be t he def endant ' s admi ss i on of  a r ead- i n 

char ge not  as an act ual  admi ssi on of  gui l t  but  r at her  as an 

admi ssi on as a mat t er  of  l aw t hat  t he def endant  makes si mpl y by 

agr eei ng t o r ead i n a di smi ssed char ge.   The f i r st  of  t hese 

cases i s St at e v.  Szar kowi t z,  157 Wi s.  2d 740,  460 N. W. 2d 819 

( Ct .  App.  1990) .   Szar kowi t z addr essed r ead- i n of f enses i n or der  

t o appl y Wi sconsi n' s r est i t ut i on st at ut e and i nt er pr et ed Aust i n 

i n t he cour se of  i nt er pr et i ng t he st at ut e.  

                                                 
45 I d.  at  620.    
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¶70 I n Szar kowi t z,  t he cour t  of  appeal s r ej ect ed 

Szar kowi t z ' s ar gument  t hat  t he c i r cui t  cour t  er r ed i n or der i ng 

r est i t ut i on t o v i ct i ms of  cr i mes t hat  wer e r ead i n as par t  of  

Szar kowi t z ' s pl ea agr eement . 46  I n i nt er pr et i ng t he r est i t ut i on 

st at ut e,  t he cour t  of  appeal s  concl uded t hat  t he st at ut e' s  

pr ovi s i on t hat  a c i r cui t  cour t  may or der  t he def endant  t o make 

r est i t ut i on t o " any vi ct i m of  t he cr i me"  aut hor i zed t he cour t  t o 

or der  r est i t ut i on t o " v i ct i ms of  any cr i mes t o whi ch t he 

def endant  admi t s as par t  of  t he r ead- i n pr ocedur e as wel l  as 

v i ct i ms of  t he par t i cul ar  cr i me f or  whi ch he i s convi ct ed. " 47  

 ¶71 I n so hol di ng,  t he cour t  of  appeal s quot ed,  r el i ed 

upon,  and i nt er pr et ed Aust i n' s  st at ement  t hat  " ' [ u] nder  our  

r ead- i n pr ocedur e,  t he def endant  does not  pl ead t o any char ges 

and t her ef or e i s  not  sent enced on any of  t he r ead- i n char ges but  

such admi t t ed unchar ged of f enses ar e consi der ed i n sent enci ng 

hi m on t he char ged of f ense. ' " 48  The cour t  of  appeal s const r ued 

t hi s st at ement  i n Aust i n t o mean t hat  " when a def endant  agr ees 

t o cr i mes bei ng r ead i n at  t he t i me of  sent enci ng,  he makes an 

admi ssi on t hat  he commi t t ed t hose cr i mes. " 49   

 ¶72 The Szar kowi t z cour t  of  appeal s di d not  expl i c i t l y 

st at e whet her  i t  was const r ui ng Aust i n t o hol d t hat  " when a 

                                                 
46 St at e v.  Szar kowi t z,  157 Wi s.  2d 740,  743,  460 N. W. 2d 819 

( Ct .  App.  1990) .  

47 I d.  at  746,  754.  

48 I d.  at  753 ( quot i ng Aust i n,  49 Wi s.  2d at  732)  ( emphasi s 
i n Szar kowi t z) .  

49 Szar kowi t z,  157 Wi s.  2d at  753.    
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def endant  agr ees t o cr i mes bei ng r ead i n at  t he t i me of  

sent enci ng,  he makes[ ,  as par t  of  t hat  pr ocedur e,  an act ual ]  

admi ssi on t hat  he commi t t ed t hose cr i mes"  or  whet her  i t  was 

i nst ead const r ui ng Aust i n t o hol d t hat  " when a def endant  agr ees 

t o cr i mes bei ng r ead i n at  t he t i me of  sent enci ng,  he [ i s 

l egal l y deemed t o]  make[ ]  an admi ssi on t hat  he commi t t ed t hose 

cr i mes [ even i n t he absence of  an act ual  admi ssi on] . "   Bot h 

i nt er pr et at i ons of  Szar kowi t z ar e per mi t t ed by t he t ext  of  t hat  

opi ni on.      

¶73 The cour t  of  appeal s adopt ed t he l at t er  i nt er pr et at i on 

of  Szar kowi t z i n St at e v.  Cl eaves,  181 Wi s.  2d 73,  510 

N. W. 2d 143 ( Ct .  App.  1993) .   I n Cl eaves ( anot her  case i nvol v i ng 

i nt er pr et at i on and appl i cat i on of  Wi sconsi n' s r est i t ut i on 

st at ut e) ,  t he def endant  ar gued t hat  hi s per sonal  admi ssi on t o a 

r ead- i n of f ense was a condi t i on pr ecedent  t o t he t r i al  cour t ' s  

aut hor i t y t o or der  r est i t ut i on f or  a v i ct i m of  t hat  r ead- i n 

char ge.   The cour t  of  appeal s expl ai ned t hat  Cl eaves never  

voi ced any obj ect i on t o t he r ead- i n char ges.   Rel y i ng on 

Szar kowi t z and Aust i n,  t he cour t  of  appeal s concl uded t hat  " [ i ] n 

t he absence of  any obj ect i on t o .  .  .  cr i mes bei ng r ead i n,  t he 

cour t  may assume t hat  t he def endant  admi t s t hem f or  pur poses of  

bei ng consi der ed at  sent enci ng. " 50  The cour t  of  appeal s f ur t her  

concl uded t hat  because t he def endant  i n Cl eaves " di d not  obj ect  

t o t he cr i mes bei ng r ead i n,  he admi t t ed t hem. " 51  

                                                 
50 Cl eaves,  181 Wi s.  2d at  80 ( emphasi s added) .    

51 I d.  at  79 ( emphasi s added) .  
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 ¶74 Al t hough hol di ng t hat  t he c i r cui t  cour t  " may"  assume 

t hat  t he def endant  admi t s of  r ead- i n char ges f or  pur poses of  

sent enci ng,  t he Cl eaves cour t  r ecommended t hat  c i r cui t  cour t s  

i nst ead expr essl y ask def endant s whet her  t her e i s an admi ssi on 

t o t he r ead- i n char ge f or  pur poses of  sent enci ng.   The Cl eaves 

maj or i t y decl ar ed t hat  " [ t ] o c l ar i f y t he r ecor d .  .  .  we suggest  

t hat  t r i al  cour t s i n t he f ut ur e ask t he def endant  i f  t her e i s an 

admi ssi on t o t he r ead- i n char ge f or  pur poses of  sent enci ng 

consi der at i on.   We bel i eve t hat  t hi s i s t he bet t er  pr act i ce. " 52    

 ¶75 Wr i t i ng i n concur r ence i n Cl eaves,  Judge Net t eshei m 

endor sed and el abor at ed upon t he maj or i t y ' s suggest i on " t hat  t he 

t r i al  cour t  expr essl y obt ai n an admi ssi on f r om t he def endant  t o 

a r ead- i n char ge. " 53  Judge Net t eshei m expl ai ned t hat  a r ead- i n 

char ge i s usual l y accompani ed by t hr ee condi t i ons:  ( 1)  t he 

def endant  acknowl edges r esponsi bi l i t y  f or  t he unchar ged or  

di smi ssed r ead- i n char ge;  ( 2)  t he def endant  agr ees t hat  t he 

t r i al  cour t  may consi der  t he r ead- i n char ge f or  pur poses of  

sent enci ng on t he char ges f or  whi ch a def endant  i s convi ct ed;  

and ( 3)  t he def endant  accept s r esponsi bi l i t y  f or  r est i t ut i on 

r el at i ng t o t he r ead- i n char ge.    

¶76 Judge Net t eshei m suggest ed t hat  a t r i al  cour t  engage 

i n " a per sonal  col l oquy wi t h t he def endant  under  Banger t "  t o 

est abl i sh t hat  t he def endant  under st ands t hese consequences of  a 

r ead- i n char ge and t o " addi t i onal l y est abl i sh t hat  t he def endant  

                                                 
52 I d.  at  80 n. 1.  

53 I d.  at  80 ( Net t eshei m,  J. ,  concur r i ng) .  
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under st ands and accept s al l  of  t hese condi t i ons,  or  any ot her s 

whi ch mi ght  appl y. "   Thi s pr ocedur e,  accor di ng t o Judge 

Net t eshei m,  " can mi ni mi ze t he number  of  post convi ct i on mot i ons 

and appeal s chal l engi ng a t r i al  cour t ' s  use of  a r ead- i n char ge.   

And,  even wher e such mot i on or  appeal  i s  br ought ,  t he j udi c i al  

r esol ut i on of  t he i ssue wi l l  of t en be f aci l i t at ed. " 54 

¶77 The opi ni ons i n Cl eaves mer el y  r ecommended t hat  t he 

t r i al  cour t s ask def endant s i n t he f ut ur e whet her  t hey ar e 

admi t t i ng t he r ead- i n char ge f or  pur poses of  sent enci ng.   

Cl eaves di d not  r equi r e t he t r i al  cour t s t o do so.   Cl eaves al so 

di d not  r equi r e c i r cui t  cour t s t o assume t hat  def endant s have 

admi t t ed gui l t  of  r ead- i n char ges f or  pur poses of  sent enci ng,  

st at i ng i nst ead t hat  cour t s " may"  make such an assumpt i on.  

¶78 St andi ng i n cont r ast  t o cases such as Aust i n,  Ger ar d,  

Szar kowi t z,  or  Cl eaves,  al l  of  whi ch descr i be t he r ead- i n 

pr ocedur e as i nvol v i ng ei t her  an act ual  or  a deemed admi ssi on of  

gui l t ,  ar e cases descr i bi ng t he r ead- i n pr ocedur e wi t hout  maki ng 

r ef er ence ei t her  t o t he def endant ' s act ual  admi ssi on of  gui l t  or  

t o a r ul e t hat  t he c i r cui t  cour t  may deem t he def endant ' s 

agr eement  t o r ead i n t he char ge t o an admi ssi on t hat  t he 

def endant  commi t t ed t he r ead- i n of f ense.    

¶79 Mar t i nkoski  v.  St at e,  51 Wi s.  2d 237,  186 N. W. 2d 302 

( 1971) ,  a case r el eased i n t he same t er m as Aust i n,  pr ovi des one 

such exampl e.   Mar t i nkoski  " st i pul at ed t o t he r eadi ng- i n of "  a 

                                                 
54 I d.  at  80- 81 ( Net t eshei m,  J. ,  concur r i ng) .  
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char ge t hat  t he St at e agr eed t o di smi ss wi t hout  pr ej udi ce. 55  

Thi s cour t  descr i bed Mar t i nkoski  as st i pul at i ng t o t he char ge' s 

" consi der at i on i n t he i mposi t i on of  a sent ence i n exchange f or  

t he agr eement  of  t he st at e not  t o pr osecut e t hat  char ge. " 56  The 

Mar t i nkoski  opi ni on does not  st at e t hat  Mar t i nkoski  admi t t ed 

gui l t  of  t he r ead- i n char ge or  t hat  he was deemed as a mat t er  of  

l aw t o admi t  gui l t  of  t he char ge.   I ndeed Mar t i nkoski  i ni t i al l y  

pl ed not  gui l t y t o t he char ge di smi ssed and r ead i n. 57  Nei t her  

t he br i ef s i n Mar t i nkoski  nor  t he deci s i on st at e t hat  he 

admi t t ed t he r ead- i n char ge or  t hat  he was deemed t o have 

admi t t ed i t  as a mat t er  of  l aw.   

¶80 I n Embr y v.  St at e,  46 Wi s.  2d 151,  174 N. W. 2d 521 

( 1970) ,  a case ci t ed and quot ed i n Aust i n,  t he cour t  

di st i ngui shed a t r i al  cour t ' s  pr act i ce of  consi der i ng ot her  

of f enses f or  pur poses of  sent enci ng f r om t he pr ocedur e of  t he 

st at e and t he accused agr eei ng t hat  t he t r i al  cour t  may t ake 

unchar ged of f enses i nt o consi der at i on and t hat  t he pr osecut or  

may not  pr osecut e t hose of f enses at  a l at er  t i me.   The Embr y 

cour t  descr i bed t he l at t er  pr ocedur e ( t he r ead- i n pr ocedur e)  

wi t hout  r ef er r i ng t o t he def endant  as admi t t i ng gui l t  or  as t he 

def endant ' s agr eement  t o t he r ead- i n as const i t ut i ng an 

admi ssi on of  gui l t  as a mat t er  of  l aw.   The Embr y cour t  i nst ead 

                                                 
55 Mar t i nkoski  v.  St at e,  51 Wi s.  2d 237,  248,  186 N. W. 2d 302 

( 1971) .  

56 Mar t i nkoski ,  51 Wi s.  2d at  248.    

57 See t he St at e' s br i ef  i n Mar t i nkoski  at  App.  101- 02.  
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st at ed,  as t he cour t  di d i n Mar t i nkoski ,  onl y t hat  a r ead- i n 

of f ense i s one t hat  may be consi der ed at  sent enc i ng and t hat  t he 

St at e i s bar r ed f r om pr osecut i ng i n t he f ut ur e.   The Embr y 

opi ni on descr i bes t he r ead- i n pr ocedur e as f ol l ows:   

[ The r ead- i n pr ocedur e i s]  a pr act i ce i n t hi s  st at e,  
especi al l y i n Mi l waukee,  of  char gi ng a  mul t i pl e 
of f ender  wi t h t wo or  mor e of f enses f or  whi ch t he 
evi dence i s most  concl usi ve and br i ngi ng t he j udge' s 
at t ent i on t o addi t i onal  unchar ged of f enses pr i or  t o 
sent enci ng.   Upon agr eement  bet ween t he st at e and t he 
accused,  t he j udge may t ake t hese of f enses i nt o 
consi der at i on and t he pr osecut i on agr ees not  t o 
pr osecut e.   I t  i s  expect ed t he unchar ged cr i mes wi l l  
i nf l uence t he l engt h of  t he sent ence f or  t he cr i me or  
cr i mes t he def endant  has been f ound gui l t y of  or  t o 
whi ch he has pl ead [ s i c]  gui l t y.   The advant age of  
t hi s t echni que t o t he accused i s t hat  he can cl ean hi s 
s l at e of  sever al  unchar ged cr i mes wi t h t he saf et y of  
onl y r ecei v i ng at  t he most  t he maxi mum sent ence on t he 
one or  t wo cr i mes of  whi ch he i s convi ct ed. 58 

¶81 Af t er  t he r ead- i n pr ocedur e devel oped i n t he Wi sconsi n 

cour t s,  t he l egi s l at ur e i nser t ed a def i ni t i on of  r ead- i n cr i mes 

i nt o t he Wi sconsi n St at ut es.   I n 1995,  t wo year s af t er  t he cour t  

of  appeal s mandat ed Cl eaves ( t he l at est  of  t he deci s i ons 

di scussed above) ,  a bi l l  was i nt r oduced i n t he Wi sconsi n St at e 

Assembl y t hat  i ncl uded a l egi s l at i ve def i ni t i on of  t he phr ase 

" r ead- i n cr i me"  f or  pur poses of  t he cr i mi nal  r est i t ut i on 

st at ut e.   The bi l l ,  1995 Assembl y Bi l l  467,  woul d have def i ned a 

" r ead- i n cr i me"  as a cr i me t o whi ch t he def endant  act ual l y 

admi t s gui l t .   Sect i on 3 of  t he bi l l  pr ovi ded i n r el evant  par t  

as f ol l ows:  

                                                 
58 Embr y v.  St at e,  46 Wi s.  2d 151,  157- 58,  174 N. W. 2d 521 

( 1970) .    
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973. 20( 1g)  of  t he st at ut es i s cr eat ed t o r ead:  

973. 20( 1g)  I n t hi s sect i on:  

.  .  .  .  

( b)  " Read- i n cr i me"  means any cr i me t hat  i s unchar ged,  
t hat  t he def endant  admi t s t o hav i ng commi t t ed and t hat  
t he cour t  consi der s at  t he t i me of  sent enci ng t he 
def endant  f or  t he cr i me f or  whi ch t he def endant  was 
convi ct ed. 59   

¶82 I n a memor andum addr essed t o t he Assembl y Judi c i ar y 

Commi t t ee Assembl y,  t he Wi sconsi n Depar t ment  of  Just i ce obj ect ed 

t o t hi s pr oposed def i ni t i on of  " r ead- i n cr i me"  on t he gr ound 

t hat  i t  " woul d appear  t o r equi r e t hat  t he def endant  per sonal l y 

and speci f i cal l y  admi t  t o t he r ead- i n of f ense i n or der  f or  i t  t o 

be consi der ed at  sent enci ng f or  r est i t ut i on. " 60  A t r anscr i pt i on 

of  t he memor andum i s at t ached as an Appendi x her et o.   The 

Depar t ment  of  Just i ce ar gued t hat  such a r equi r ement  " i s 

i nconsi st ent  wi t h t he l aw on r ead- i n of f enses"  and t hat  under  

                                                 
59 1995 A. B.  467,  § 3,  LRB- 0353/ 1 ( emphasi s added) .     

The Legi s l at i ve Ref er ence Bur eau anal ysi s appear i ng on t he 
bi l l ' s  f i r st  page f ur t her  st at ed t hat  " [ r ] ead- i n cr i mes ar e 
cr i mes t hat  ar e not  char ged,  but  t hey ar e cr i mes t hat  t he 
def endant  admi t s t o and t hat  t he cour t  consi der s when sent enci ng 
t he def endant . "    

The anal ysi s al so st at es t hat  t he bi l l  was i nt ended t o 
codi f y t he cour t  of  appeal s '  hol di ng i n Szar kowi t z t hat  cour t s 
may r equi r e a convi ct ed cr i mi nal  def endant  t o pay r est i t ut i on t o 
t he v i ct i m of  a r ead- i n cr i me.   Anal ysi s by t he Legi s l at i ve 
Ref er ence Bur eau,  1995 A. B.  467,  LRB- 0353/ 1.     

60 See Cor r espondence/ Memor andum:  Depar t ment  of  Just i ce,  
Aug.  11,  1995,  i n Bi l l  Dr af t i ng Fi l e 1995 Wi s.  Act  141 
( avai l abl e at  Wi s.  Legi s l at i ve Ref er ence Bur eau,  1 East  Mai n 
St . ,  Madi son,  Wi s. ) .  



No.  2006AP64- CR   

 

43 
 

t he cour t  of  appeal s '  deci s i ons i n Szar kowi t z  and Cl eaves,  

r est i t ut i on was pr oper  so l ong as t he def endant  agr eed t o t he 

r ead- i ns.   The Depar t ment  of  Just i ce memor andum suppor t s a 

def i ni t i on of  " r ead- i n char ges"  t hat  al l ows di smi ssed r ead- i n 

char ges t o be consi der ed f or  r est i t ut i on and t hat  di spenses wi t h 

t he " admi t s"  l anguage so t hat  a def endant ' s per sonal  admi ssi on 

t o t he r ead- i n char ge i s not  r equi r ed;  t he def endant  need si mpl y 

agr ee t hat  t he char ge be r ead i n.  

¶83 The Depar t ment  of  Just i ce memor andum pr oposed t he 

f ol l owi ng def i ni t i on of  " r ead- i n cr i me"  i n t he r est i t ut i on 

st at ut e:  

" Read- i n cr i me"  means any cr i me t hat  i s unchar ged or  
whi ch i s di smi ssed as par t  of  a pl ea agr eement ,  t hat  
t he def endant  agr ees t o be consi der ed by t he cour t  at  
sent enci ng and t hat  t he cour t  consi der s at  t he t i me of  
sent enci ng t he def endant  f or  t he cr i me f or  whi ch t he 
def endant  was convi ct ed.  

 ( Emphasi s i n or i gi nal . )    

¶84 The Assembl y Judi c i ar y Commi t t ee evi dent l y f ound t he 

Depar t ment  of  Just i ce memor andum t o be per suasi ve and 

i ncor por at ed t he Depar t ment ' s pr oposed l anguage near l y ver bat i m 

i nt o Assembl y Amendment  1. 61  The Amendment  pr ovi ded t hat  a r ead-

i n cr i me i s a cr i me " t hat  t he def endant  agr ees t o be consi der ed 

by t he cour t  at  t he t i me of  sent enci ng. " 62   

                                                 
61 Assembl y Amendment  1 was of f er ed by t he Assembl y 

Judi c i ar y Commi t t ee.             

62 Assembl y Amendment  1 t o 1995 A. B.  467.    
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¶85 The l anguage of  Assembl y Amendment  1 i s t he l anguage 

ul t i mat el y enact ed as t he st at ut or y def i ni t i on of  " r ead- i n 

cr i me"  i n t he r est i t ut i on st at ut e.   The st at ut or y def i ni t i on of  

" r ead- i n cr i me, "  enact ed by t he l egi s l at ur e i n 1995 Wi sconsi n 

Act  141 and now set  f or t h i n Wi s.  St at .  § 973. 20( 1g) ( b) ,  makes 

no r ef er ence t o any sor t  of  admi ssi on,  whet her  act ual  or  deemed.   

Wi sconsi n St at .  § 973. 20( 1g) ( b)  def i nes " r ead- i n cr i me"  as a 

cr i me " t hat  t he def endant  agr ees t o be consi der ed by t he cour t  

at  t he t i me of  sent enci ng. "   The st at ut or y def i ni t i on of  " r ead-

i n"  cr i me f or  pur poses of  r est i t ut i on i s as f ol l ows:  

" Read- i n cr i me"  means any cr i me t hat  i s unchar ged or  
t hat  i s  di smi ssed as par t  of  a pl ea agr eement ,  t hat  
t he def endant  agr ees t o be consi der ed by t he cour t  at  
t he t i me of  sent enci ng and t hat  t he cour t  consi der s at  
t he t i me of  sent enci ng t he def endant  f or  t he cr i me f or  
whi ch t he def endant  was convi ct ed.   

¶86 Al t hough not  r equi r i ng t hat  a def endant  admi t  gui l t  t o 

a r ead- i n char ge ( or  be deemed t o have admi t t ed gui l t  t o t he 

r ead- i n char ge)  f or  pur poses of  sent enci ng,  t he st at ut or y 

def i ni t i on of  " r ead- i n cr i me"  does not  bar  a c i r cui t  cour t  f r om 

accept i ng a pl ea agr eement  i nvol v i ng t he def endant ' s admi ssi on 

of  gui l t  of  a r ead- i n char ge.    

¶87 The st at ut or y " r ead- i n cr i me"  def i ni t i on appear s i n 

t he cr i mi nal  r est i t ut i on st at ut e,  Wi s.  St at .  § 973. 20,  and i s 

addi t i onal l y i ncor por at ed by r ef er ence i nt o t he st at ut e 

gover ni ng vi ct i m st at ement s t o be made bef or e sent enci ng 

( § 972. 14( 3) )  and t he st at ut e gover ni ng sent enci ng r est r i ct i ons 

on cont act  wi t h v i ct i ms of ,  or  co- act or s i n,  cr i mes ( § 972. 049) .   

These st at ut es,  l i ke § 973. 20( 1g) ( b)  def i ni ng " r ead- i n cr i me, "  
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do not  at  any poi nt  r ef er  t o a " r ead- i n cr i me"  as a cr i me t hat  

t he def endant  admi t s or  t hat  t he def endant  i s deemed t o have 

admi t t ed as a mat t er  of  l aw.    

¶88 Subsequent  t o Cl eaves and t o t he l egi s l at ur e' s 

enact ment  of  a st at ut or y def i ni t i on f or  " r ead- i n cr i me, "  t hi s 

cour t  has not  necessar i l y  been consi st ent  i n descr i bi ng r ead- i n 

of f enses.    

¶89 For  exampl e,  i n St at e v.  Fl oyd,  2000 WI  14,  ¶25,  232 

Wi s.  2d 767,  606 N. W. 2d 155,  we ci t ed Cl eaves i n suppor t  of  t he 

posi t i on t hat  " [ r ] ead- i ns const i t ut e admi ssi ons by t he def endant  

t o t hose char ges"  ( emphasi s added) .   I n St at e v.  Mar t el ,  2003 WI  

70,  ¶26,  262 Wi s.  2d 483,  664 N. W. 2d 69,  we appear  t o have 

descr i bed r ead- i ns as i nvol v i ng an act ual  admi ssi on,  st at i ng 

t hat  Szar kowi t z  hel d f or  pur poses of  t he r est i t ut i on st at ut e 

t hat  r ead- i n char ges appl i ed t o cr i mes " admi t t ed,  di smi ssed,  and 

r ead- i n at  sent enci ng f or  t he cr i me of  convi c t i on"  ( emphasi s 

added) .   Si mi l ar l y,  i n St at e v.  Lacker shi r e,  2007 WI  74,  ¶27 

n. 7,  734 N. W. 2d 23,  we ci t ed Aust i n and st at ed t hat  " [ w] hen 

char ges ar e r ead i n dur i ng sent enci ng,  t he def endant  admi t s t o 

havi ng commi t t ed t he under l y i ng cr i mes .  .  .  "  ( emphasi s added) .  

¶90 I n Robi nson v.  West  Al l i s ,  2000 WI  126,  ¶42,  239 

Wi s.  2d 595,  619 N. W. 2d 692,  t he cour t  st at ed t hat  " [ r ] ead- i n 

char ges have hi st or i cal l y ser ved a l i mi t ed f unct i on"  and t hat  

al t hough t hey have a pr ecl usi ve ef f ect  of  bar r i ng a St at e f r om 

f ut ur e pr osecut i on of  t he r ead- i n char ges,  r ead- i n char ges " ar e 
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not  ot her wi se t r eat ed as adj udi cat i ons of  gui l t . " 63  The Robi nson 

cour t  f ur t her  s t at ed t hat  " [ c] onsi der at i on of  r ead- i n char ges 

dur i ng sent enci ng i s not  t ant amount  t o act ual  l i t i gat i on of  t he 

under l y i ng i ssues.   The sent enci ng cour t  per f or ms no 

adj udi cat i on of  t he r ead- i n char ges .  .  .  .  " 64   

¶91 I n sum,  t he case l aw and t he r est i t ut i on st at ut e 

suggest  t hr ee di f f er ent  descr i pt i ons of  t he r ead- i n pr ocedur e:  

( 1)  Aust i n' s and Ger ar d' s descr i pt i on of  a pr ocedur e i nvol v i ng 

( t hough not  necessar i l y  r equi r i ng)  t he def endant ' s act ual  

admi ssi on t o t he r ead- i n char ge f or  sent enci ng pur poses;  ( 2)  t he 

Cl eaves ( and per haps Szar kowi t z)  r ul e t hat  " [ i ] n t he absence of  

any obj ect i ons t o .  .  .  cr i mes bei ng r ead i n,  t he cour t  may 

assume t hat  t he def endant  admi t s t hem f or  pur poses of  bei ng 

consi der ed at  sent enci ng" ; 65 and ( 3)  t he st at ut or y def i ni t i on 

( and t he descr i pt i on i n cases such as Embr y and Mar t i nkoski )  

maki ng no r ef er ence t o an admi ssi on of  t he r ead- i n cr i mes but  

descr i bi ng onl y t he ef f ect  of  a r ead- i n cr i me,  namel y t hat  t he 

r ead- i n char ge may be consi der ed at  sent enci ng and t hat  t he 

St at e i s bar r ed f r om f ut ur e pr osecut i on on t he r ead- i n char ge.   

The St at e asser t s,  and our  r esear ch appear s t o conf i r m,  t hat  

Wi sconsi n woul d st and al one among t he st at es shoul d t hi s cour t  

                                                 
63 The Robi nson cour t  quot ed Aust i n,  49 Wi s.  2d at  732:  

" Read- i n of f enses ar e not  pr i or  convi ct i ons and cannot  be used 
under  sec.  973. 12,  t he r epeat er  st at ut e. "   Robi nson v.  West  
Al l i s ,  2000 WI  126,  ¶42,  239 Wi s.  2d 595,  619 N. W. 2d 692.  

64 Robi nson,  239 Wi s.  2d 595,  ¶43.  

65 Cl eaves,  181 Wi s.  2d at  80.   
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concl ude t hat  a def endant  must  admi t  gui l t  or  be deemed t o admi t  

gui l t  f or  pur poses of  sent enci ng when he agr ees t o a r ead- i n 

char ge.  

¶92 I n r eadi ng Aust i n,  t he subsequent  cases,  and t he 

cr i mi nal  r est i t ut i on st at ut e def i ni ng a r ead- i n char ge,  we 

concl ude t hat  Wi sconsi n' s r ead- i n pr ocedur e does not  r equi r e a 

def endant  t o admi t  gui l t  of  a r ead- i n char ge f or  pur poses of  

sent enci ng and does not  r equi r e a c i r cui t  cour t  t o deem t he 

def endant  t o admi t  as a mat t er  of  l aw t o t he r ead- i n cr i me f or  

pur poses of  sent enci ng.   A c i r cui t  cour t  shoul d not  deem a 

def endant ' s agr eement  t o have a char ge r ead i n f or  consi der at i on 

at  sent enci ng and di smi ssed on t he mer i t s t o be an admi ssi on of  

gui l t  of  t he r ead- i n char ge f or  pur poses of  sent enci ng.   

¶93 Except  when a def endant  does i n f act  admi t  gui l t  of  a 

r ead- i n char ge,  st at i ng t hat  a def endant  " admi t s gui l t "  of  a 

r ead- i n char ge f or  pur poses of  sent enci ng i s mor e l i kel y t o 

conf use t han t o gui de t he deci s i ons made by a def endant  or  a 

sent enci ng cour t .   I t  i s  a bet t er  pr act i ce f or  pr osecut i ng and 

def ense counsel  and ci r cui t  cour t s t o omi t  any r ef er ence t o a 

def endant  admi t t i ng a r ead- i n cr i me,  except  when t he def endant  

does admi t  gui l t ,  and si mpl y t o r ecogni ze t hat  a def endant ' s 

agr eement  t o r ead i n a char ge af f ect s sent enci ng i n t he 

f ol l owi ng manner :  a c i r cui t  cour t  may consi der  t he r ead- i n 

char ge when i mposi ng sent ence but  t he maxi mum penal t y of  t he 

char ged of f ense wi l l  not  be i ncr eased; 66 a c i r cui t  cour t  may 
                                                 

66 Aust i n,  49 Wi s.  2d at  732 ( c i t ed wi t h appr oval  i n 
Robi nson,  239 Wi s.  2d 595 ¶42) .  
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r equi r e a def endant  t o pay r est i t ut i on on t he r ead- i n char ges; 67 

and a r ead- i n has a pr ecl usi ve ef f ect  i n t hat  t he St at e i s 

pr ohi bi t ed f r om f ut ur e pr osecut i on of  t he r ead- i n char ge. 68  

¶94 To avoi d any conf usi on,  pr osecut i ng at t or neys,  def ense 

counsel ,  and ci r cui t  cour t s shoul d her eaf t er  avoi d ( as t hey di d 

i n t he i nst ant  case)  t he t er mi nol ogy " admi t "  or  " deemed 

admi t t ed"  i n r ef er r i ng t o or  expl ai ni ng a def endant ' s agr eement  

t o r ead i n char ges.   

¶95 We wi t hdr aw l anguage i n t he case l aw t hat  may be r ead 

as i nt i mat i ng t hat  when a char ge i s r ead i n a def endant  must  

admi t  or  i s  deemed t o admi t  t he r ead- i n char ge f or  sent enci ng 

pur poses.        

*  *  *  *  

¶96 We concl ude t hat  t he r ecor d c l ear l y demonst r at es t hat  

nei t her  t he St at e,  nor  t r i al  def ense counsel ,  nor  t he c i r cui t  

cour t  r ef er r ed t o t he r ead- i n char ges as admi t t ed or  deemed 

admi t t ed f or  sent enci ng pur poses or  f or  any ot her  pur pose.   

Nowher e i n t he pl ea quest i onnai r e,  i n t he t r anscr i pt  of  t he pl ea 

hear i ng,  or  i n t he t r anscr i pt  of  t he sent enci ng hear i ng di d t he 

St at e,  t r i al  def ense counsel ,  or  t he c i r cui t  cour t  r ef er  t o t he 

r ead- i n char ges as admi t t ed or  deemed admi t t ed.   Rat her ,  t he 

c i r cui t  cour t  expl i c i t l y  advi sed t he def endant  at  sent enci ng 

                                                 
67 Wi s.  St at .  § 973. 20( 1g)  &( 1r )  ( c i t ed i n Robi nson,  239 

Wi s.  2d 595,  ¶42) .  

68 St at e v.  Fl oyd,  2000 WI  14,  ¶25,  232 Wi s.  2d 767,  606 
N. W. 2d 155 ( c i t ed wi t h appr oval  i n Robi nson,  239 Wi s.  2d 595 
¶42) .   
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( and r epeat ed t hi s expl anat i on at  t he post convi ct i on mot i on 

hear i ng)  t hat  i t  under st ood t hat  t he def endant  was not  admi t t i ng 

t he r ead- i n char ge and t hat  t he c i r cui t  cour t  woul d consi der  t he 

r ead- i n char ge f or  pur poses of  sent enci ng t he def endant  on t he 

char ge t o whi ch t he def endant  pl ed gui l t y.   Because t he ci r cui t  

cour t  di d not  consi der  t he r ead- i n char ge t o have been admi t t ed 

f or  sent enci ng pur poses,  we concl ude t hat  t he def endant  has 

f ai l ed t o show t hat  hi s gui l t y pl ea was not  ent er ed knowi ngl y,  

i nt el l i gent l y,  and vol unt ar i l y  when he asser t s  t hat  he was 

unawar e t hat  hi s agr eement  t o have a sexual  assaul t  char ge r ead 

i n was an admi ssi on of  t he r ead- i n char ge f or  pur poses of  

sent enci ng.   

¶97 Al t hough t he case l aw on r ead- i n char ges i s nei t her  

consi st ent  nor  c l ear ,  a pr oper  r eadi ng of  t he hi st or y of  

Wi sconsi n' s r ead- i n pr ocedur e demonst r at es t hat  i t  i s  not  a 

cr i t i cal  component  of  a r ead- i n char ge t hat  t he def endant  admi t  

gui l t  t o a r ead- i n char ge ( or  t hat  t he def endant ' s agr eement  t o 

r ead i n t he char ge be deemed an admi ssi on of  gui l t )  f or  pur poses 

of  sent enci ng.   I n sum,  no admi ssi on of  gui l t  f r om a def endant  

f or  sent enci ng pur poses i s r equi r ed ( or  shoul d be deemed)  f or  a 

r ead- i n char ge t o be consi der ed f or  sent enci ng pur poses and t o 

be di smi ssed.   To avoi d conf usi on,  pr osecut i ng at t or neys,  

def ense counsel ,  and ci r cui t  cour t s shoul d her eaf t er  avoi d ( as 

t hey di d i n t he i nst ant  case)  t he t er mi nol ogy " admi t "  or  " deemed 

admi t t ed"  i n r ef er r i ng t o or  expl ai ni ng a def endant ' s agr eement  

t o r ead i n char ges.   A c i r cui t  cour t  shoul d adv i se a def endant  

t hat  i t  may consi der  r ead- i n char ges when i mposi ng sent ence but  
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t hat  t he maxi mum penal t y of  t he char ged of f ense wi l l  not  be 

i ncr eased;  t hat  a c i r cui t  cour t  may r equi r e a def endant  t o pay 

r est i t ut i on on any r ead- i n char ges;  and t hat  t he St at e i s 

pr ohi bi t ed f r om f ut ur e pr osecut i on of  t he r ead- i n char ge.    

¶98 For  t he r easons set  f or t h,  we af f i r m t he deci s i on of  

t he cour t  of  appeal s af f i r mi ng t he ci r cui t  cour t ' s  or der  denyi ng 

t he def endant ' s mot i on t o wi t hdr aw hi s gui l t y pl ea.  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

af f i r med.
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¶99 LOUI S B.  BUTLER,  JR. ,  J.    (concurring).  I  

r espect f ul l y concur  wi t h t he maj or i t y ' s mandat e af f i r mi ng t he 

ci r cui t  cour t ' s  or der  denyi ng St r aszkowski ' s mot i on t o wi t hdr aw 

hi s gui l t y pl ea.   However ,  I  wr i t e separ at el y because I  di sagr ee 

wi t h t he maj or i t y ' s r ul i ng " wi t hdr aw[ i ng]  l anguage i n t he case 

l aw t hat  may be r ead as i nt i mat i ng t hat  when a char ge i s r ead i n 

a def endant  must  admi t  or  i s  deemed t o admi t  t he r ead- i n char ge 

f or  sent enci ng pur poses. "   Maj or i t y op. ,  ¶95.   I  al so di sagr ee 

wi t h t he maj or i t y ' s r el at ed admoni t i ons t hat  c i r cui t  cour t s 

" shoul d not  deem a def endant ' s agr eement  t o have a char ge r ead 

i n f or  consi der at i on at  sent enci ng and di smi ssed on t he mer i t s 

t o be an admi ssi on of  gui l t  of  t he r ead- i n char ge f or  pur poses 

of  sent enci ng, "  and t hat  " pr osecut i ng at t or neys,  def ense 

counsel ,  and ci r cui t  cour t s shoul d her eaf t er  avoi d .  .  .  t he 

t er mi nol ogy ' admi t '  or  ' deemed admi t t ed'  i n r ef er r i ng t o or  

expl ai ni ng a def endant ' s agr eement  t o r ead- i n char ges. "   I d. ,  

¶¶91,  93.    

¶100 A def endant ' s admi ssi on or  acknowl edgement  of  

wr ongdoi ng i s an essent i al  par t  of  t he r ead- i n pr ocess.   I f  a 

def endant  who commi t t ed a cr i me has not  acknowl edged what  he or  

she di d wr ong,  why shoul d t he def endant  benef i t  f r om havi ng t he 

char ge di smi ssed wi t h pr ej udi ce?  On t he f l i p s i de,  an i nnocent  

cr i mi nal  def endant  shoul d not  be hel d r esponsi bl e and 

account abl e f or  conduct  t hat  may have been commi t t ed by someone 

el se.  



No.   2006AP64- CR. l bb 

 

2 
 

 

I  

¶101 St r aszkowski ' s pet i t i on f or  r evi ew i n t hi s case 

pr esent ed a s i ngl e i ssue:   whet her  t he t r i al  cour t  er r ed i n 

denyi ng St r aszkowski ' s mot i on t o wi t hdr aw hi s gui l t y pl ea on hi s 

asser t i on hi s pl ea was not  knowi ngl y and i nt el l i gent l y ent er ed 

due t o hi s l ack of  knowl edge r egar di ng t he ef f ect  of  a r ead- i n 

of f ense.   However ,  t he maj or i t y has t ur ned t hi s case i nt o a 

uni l at er al  r ef er endum on t he pr opr i et y of  acknowl edgi ng t he r ol e 

of  admi ssi ons i n r ead- i n pr ocedur es,  despi t e any par t y havi ng 

r ai sed such an i ssue.   Thi s i ssue becomes t he f ocus of  t he 

maj or i t y opi ni on,  whi ch ul t i mat el y under cut s t he l ong- st andi ng 

t r adi t i on of  t r eat i ng r ead- i ns as admi ssi ons under  Wi sconsi n 

l aw.   I  r espect f ul l y but  st r ongl y di sagr ee wi t h t he maj or i t y 

opi ni on' s anal ysi s and concl usi on.  

A 

¶102 The r ead- i n pr ocedur e at  i ssue i n t hi s case,  al t hough 

uni que t o Wi sconsi n,  i s  wel l - est abl i shed wi t hi n t hi s st at e.   The 

r ead- i n pr ocess pr ovi des a dual  mechani sm of ,  i n some cases,  

hel pi ng make a v i ct i m whol e t hr ough r est i t ut i on t o t he ext ent  

r easonabl y possi bl e,  whi l e i n al l  cases pr ovi di ng t he sent enci ng 

j udge wi t h hel pf ul  i nf or mat i on about  t he def endant ' s 

r ehabi l i t at i ve needs.   See St at e v.  Sweat ,  208 Wi s.  2d 409,  422,  

561 N. W. 2d 695 ( 1997) .   Agr eei ng t o have one' s cr i mes r ead i n 

f or  such pur poses i s an al t er nat i ve met hod of  accept i ng 

r esponsi bi l i t y  f or  cr i mi nal  conduct  i n l i eu of  puni shment  

f ol l owi ng a f ul l  adj udi cat i on of  t he cr i me.   See St at e v.  
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Szar kowi t z,  157 Wi s.  2d 740,  753,  460 N. W. 2d 819 ( Ct .  App.  

1990) .   

¶103 A def endant ' s agr eement  t o have hi s or  her  r ead- i n 

cr i mes consi der ed by a sent enci ng cour t  i s  gover ned by Wi s.  

St at .  § 973. 20( 1r ) ,  whi ch r equi r es al l  sent enc i ng cour t s t o 

ei t her  or der  r est i t ut i on or  expl ai n why no such or der  i s i ssued.   

See St at e v.  Bor st ,  181 Wi s.  2d 118,  122,  510 N. W. 2d 739 ( 1993) ; 1 

St at e v.  Canady,  2000 WI  App 87,  ¶7,  234 Wi s.  2d 261,  610 N. W. 2d 

147.   Wi t h ever y r ead- i n case consequent l y begi nni ng as a 

pr esumpt i ve r est i t ut i on case,  a def endant ' s agr eement  t o have 

hi s or  her  cr i mes consi der ed f or  such pur poses sends a message 

t o t he v i ct i m t hat  t he per son who commi t t ed t hose cr i mes has 

acknowl edged r esponsi bi l i t y  f or  hi s or  her  cr i mi nal  conduct .   

¶104 Al t hough i t  has been wel l  est abl i shed i n Wi sconsi n 

t hat  agr eei ng t o have one' s cr i mes consi der ed by a sent enci ng 

cour t  t hr ough a r ead- i n pr ocedur e const i t ut es an admi ssi on t o 

t hose char ges,  t he r ead- i n agr eement  i s onl y t he f i r st  st ep i n 

t he pr ocess.   The next  st ep i s  t hat  a sent enci ng cour t  consi der s 

t hose unchar ged cr i mes,  al ong wi t h ot her  pr oven or  unpr oven 

of f enses,  f or  l i mi t ed sent enci ng pur poses:   " [ i ] n det er mi ni ng 

t he char act er  of  t he def endant  and t he need f or  hi s 

i ncar cer at i on and r ehabi l i t at i on,  t he cour t  must  consi der  

whet her  t he cr i me i s an i sol at ed act  or  a pat t er n of  conduct . "   

St at e v.  McQuay,  154 Wi s.  2d 116,  126,  452 N. W. 2d 377 ( 1990) .   

                                                 
1 St at e v.  Bor st ,  181 Wi s.  2d 118,  122,  510 N. W. 2d 739 

( 1993) ,  addr esses t he subst ant i al l y  i dent i cal  l anguage of  Wi s.  
St at .  § 973. 20( 1) ( 1991- 92) ,  whi ch was l at er  r enumber ed as 
subsect i on ( 1r ) .  
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See al so Aust i n v.  St at e,  49 Wi s.  2d 727,  729- 30,  183 N. W. 2d 56 

( 1971) ( c i t i ng Embr y v.  St at e,  46 Wi s.  2d 151,  157,  174 N. W. 2d 

521 ( 1970) ;  Annot . ,  Cour t ' s  r i ght ,  i n i mposi ng sent ence,  t o hear  

evi dence of ,  or  t o consi der ,  ot her  of f enses commi t t ed by 

def endant ,  96 A. L. R. 2d 768 ( 1964) ) .   Because " [ e] v i dence of  

unpr oven of f enses i nvol v i ng t he def endant  may be consi der ed by 

t he cour t  f or  t hi s pur pose, "  McQuay,  154 Wi s.  2d at  126,  whet her  

admi t t ed t o or  not ,  t he r ol e of  r ead- i n agr eement s as 

const i t ut i ng an admi ssi on t o t he char ges i s r el at i vel y mi nor  at  

t hi s poi nt  i n t he pr ocess.  

¶105 I t  i s  dur i ng t he next  st ep i n ever y r ead- i n pr ocess 

t hat  admi ssi ons become si gni f i cant .   I n addi t i on t o bei ng 

al l owed t o consi der  r ead- i n char ges f or  l i mi t ed sent enci ng 

consi der at i ons,  sent enci ng cour t s ar e al so under  a st at ut or y 

mandat e t o consi der  r est i t ut i on,  ei t her  or der i ng t he r ead- i n 

def endant  t o pay r est i t ut i on t o t he v i ct i m or  expl ai ni ng why 

such an or der  i s not  i ssued.   Wi s.  St at .  § 973. 20( 1r ) .   

¶106 I n r ecogni t i on of  t he f act  t hat  t he pr i mar y pur pose of  

r est i t ut i on i s t o compensat e v i ct i ms,  not  puni sh def endant s,  

cour t s ar e r equi r ed " t o const r ue t he r est i t ut i on st at ut e 

' br oadl y and l i ber al l y i n or der  t o al l ow vi ct i ms t o r ecover  

t hei r  l osses as a r esul t  of  a def endant ' s cr i mi nal  conduct . ' "   

St at e v.  Madl ock,  230 Wi s.  2d 324,  332,  602 N. W. 2d 104 ( Ct .  App.  

1999) ( c i t at i on omi t t ed) .   Al t hough r ead- i n cr i mes ar e not  f ul l y  

adj udi cat ed,  t he pl ai n t ext  of  Wi sconsi n' s cr i mi nal  r est i t ut i on 

st at ut e i ndi cat es t hat  a def endant  may be or der ed t o pay 

r est i t ut i on f or  hi s or  her  r ead- i n cr i mes whi ch wer e " consi der ed 
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at  sent enci ng"  wher e t hat  acknowl edged cr i mi nal  conduct  r esul t ed 

i n compensabl e i nj ur y t o t he v i ct i m.   See i nf r a,  ¶¶9- 12 

( di scussi ng Wi s.  St at .  § 973. 20( 1g) ( a) ,  ( 1g) ( b) ,  ( 1r ) ) .   As 

such,  i t  i s  at  t he poi nt  of  a cour t ' s  r est i t ut i on del i ber at i ons 

t hat  acknowl edgement  of  t hat  cr i mi nal  conduct  t akes on a 

s i gni f i cant  r ol e,  r ender i ng admi ssi ons an i nt egr al  par t  of  t he 

r ead- i n and r est i t ut i on pr ocess.   

B 

¶107 The maj or i t y f ocuses on t he def i ni t i on of  " r ead- i n 

cr i me" 2 i n our  s t at e' s cr i mi nal  r est i t ut i on st at ut e,  Wi s.  St at .  

§ 973. 20( 1g) ( b) ,  wi t hout  addr essi ng how t hat  def i ni t i on 

f unct i ons t oget her  wi t h t he subst ant i ve pr ovi s i ons of  t he 

st at ut e.   By i nt er pr et i ng subsect i on ( 1g) ( b) ' s def i ni t i on of  

" r ead- i n cr i me"  wi t hout  r ef er ence t o r el at ed st at ut or y 

pr ovi s i ons descr i bi ng t he subst ant i ve f unct i on of  r ead- i n 

acknowl edgment s i n t he r est i t ut i on pr ocess,  t he maj or i t y f ai l s  

t o heed t he r ul e t hat  " [ w] hen const r ui ng a st at ut or y pr ovi s i on,  

t he ent i r e sect i on and r el at ed sect i ons of  t he st at ut e shoul d be 

consi der ed, "   Sweat ,  208 Wi s.  2d at  416,  and consequent l y mi sses 

much of  t he poi nt  of  § 973. 20.  

                                                 
2 The maj or i t y r ef er s t o " r ead- i n cr i me, "  " r ead- i n of f ense, "  

and " r ead- i n char ge"  i nt er changeabl y.   Maj or i t y  op. ,  ¶57 n. 33.   
Such t er mi nol ogy does not  f ai r l y  r ef l ect  t he l egi s l at ur e' s 
i nt ent ,  i n choosi ng t he phr ase " r ead- i n cr i me, "  t o c l ar i f y t hat  
t he subj ect  of  a def endant ' s r ead- i n agr eement  i s not  j ust  a 
" char ge"  t yped out  on a f or m,  but  i s t he act ual  cr i mi nal  conduct  
by t hat  def endant  whi ch t he def endant  agr ees t o have consi der ed 
f or  l i mi t ed sent enci ng and r est i t ut i on pur poses.   See 1995 Wi s.  
Act  141;  Wi s.  St at .  § 973. 20( 1g) ( b) ,  ( 1g) ( a) ,  ( 5) ( a) .  
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¶108 Ther e ar e many per t i nent  pr ov i s i ons of  Wi s.  St at .  

§ 973. 20,  i ncl udi ng t hose bot h i mmedi at el y pr ecedi ng and 

f ol l owi ng subsect i on ( 1g) ( b) ' s r ead- i n def i ni t i on,  t hat  t he 

maj or i t y f ai l s  t o consi der ,  and whi ch i l l ust r at e t he nat ur e of  a 

r ead- i n acknowl edgement  as an admi ssi on.   For  exampl e,  t he 

subsect i on i mmedi at el y pr ecedi ng t he r ead- i n def i ni t i on def i nes 

a " cr i me consi der ed at  sent enci ng"  as " any cr i me f or  whi ch t he 

def endant  was convi ct ed and any r ead- i n cr i me. "   

§ 973. 20( 1g) ( a) ( emphasi s added) .   Subsect i on ( 1r )  t hen pr ovi des 

t he expl i c i t  l i nk bet ween r ead- i ns and r est i t ut i on,  mandat i ng 

t hat :  

[ w] hen i mposi ng sent ence or  or der i ng pr obat i on f or  any 
cr i me .  .  .  t he cour t ,  i n addi t i on t o any ot her  
penal t y aut hor i zed by l aw,  shal l  or der  t he def endant  
t o make f ul l  or  par t i al  r est i t ut i on under  t hi s  sect i on 
t o any vi ct i m of  a cr i me consi der ed at  sent enci ng 
[ i . e. ,  i ncl udi ng r ead- i n cr i mes.   See subsect i on 
( 1g) ( a) ]  .  .  .  unl ess t he cour t  f i nds subst ant i al  
r eason not  t o do so and st at es t he r eason.   

( Emphasi s added. )   The st at ut e t hen pr oceeds t o descr i be t he 

pr ocedur al  r equi r ement s f or  i ssui ng r est i t ut i on,  i ncl udi ng t he 

mandat or y consi der at i on of  such f act or s as t he " amount  of  l oss 

suf f er ed by any vi ct i m as a r esul t  of  a cr i me consi der ed at  

sent enci ng. "   Wi s.  St at .  § 973. 20( 13) ( a) 1.  ( emphasi s added) .   

Subsect i on ( 5) ( a)  f ur t her  pr ovi des:   

( 5)  I n any case,  t he r est i t ut i on or der  may r equi r e 
t hat  t he def endant  do one or  mor e of  t he f ol l owi ng:  

( a)  Pay al l  speci al  damages,  but  not  gener al  damages,  
subst ant i at ed by evi dence i n t he r ecor d,  whi ch coul d 
be r ecover ed i n a c i v i l  act i on agai nst  t he def endant  
f or  hi s or  her  conduct  i n t he commi ssi on of  a cr i me 
consi der ed at  sent enci ng.  
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( Emphasi s added. )  

¶109 Thi s descr i pt i on of  a def endant ' s act i ons bei ng 

acknowl edged as hi s or  her  conduct  i n t he commi ssi on of  a cr i me 

by v i r t ue of  t hei r  havi ng been consi der ed at  sent enci ng 

i l l ust r at es t he nat ur e of  a r ead- i n agr eement  as an admi ssi on.   

I t  i s  i nconsi st ent  wi t h bot h common sense and t he pl ai n l anguage 

of  t hi s st at ut e t o concl ude,  as t he maj or i t y ' s appr oach 

r equi r es,  t hat  a def endant ' s agr eement  t o have a sent enci ng 

cour t  consi der  " hi s or  her "  " conduct  i n t he commi ssi on of  a 

cr i me"  does not  necessar i l y  i nc l ude an i mpl i c i t  admi ssi on t hat  

such cr i mi nal  conduct  by t he def endant  act ual l y exi st ed.   The 

r eason f or  t hi s i s c l ear ;  a cr i mi nal  def endant  shoul d not  be 

hel d r esponsi bl e and account abl e f or  conduct  commi t t ed by 

someone el se.   Such a r ul i ng woul d have t he pr act i cal  ef f ect  of  

al l owi ng t he r eal  cr i mi nal s t o r emai n f r ee t o per pet r at e ot her  

of f enses on t he unwi t t i ng publ i c.  

¶110 The r ol e of  deemed admi ssi ons may appear  t o be 

r el at i vel y i nsi gni f i cant  i n r ead- i n cases such as t hi s one wher e 

r est i t ut i on was not  or der ed and an admi ssi on t her ef or e was not  

r equi r ed f or  t he r emai ni ng sent enci ng consi der at i ons.   However ,  

a def endant ' s admi ssi on i s a per t i nent  par t  of  t he r ead- i n 

pr ocess as l ong as Wi s.  St at .  § 973. 20( 1r ) ' s r est i t ut i on 

mandat e,  whi ch appl i es t o al l  r ead- i n cases,  r emai ns pendi ng i n 

a case.   Bef or e r est i t ut i on may be or der ed,  § 973. 20 r equi r es 

t hat :  

a causal  nexus must  be est abl i shed bet ween t he " cr i me 
consi der ed at  sent enci ng, "  Wi s.  St at .  § 973. 20( 2) ,  and 
t he di sput ed damage.   I n pr ovi ng causat i on,  a v i ct i m 
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must  show t hat  t he def endant ' s cr i mi nal  act i v i t y  was a 
" subst ant i al  f act or "  i n causi ng damage.  .  .  .    

As cont empl at ed by t he r est i t ut i on st at ut e,  t he 
" cr i me consi der ed at  sent enci ng"  i s def i ned i n br oad 
t er ms.  .  .  .   The sent enci ng cour t  shoul d consi der  t he 
def endant ' s " ent i r e cour se of  conduct . "   

Canady,  234 Wi s.  2d 261,  ¶¶9- 10 ( c i t at i ons omi t t ed) ( emphasi s 

added) ;  see al so St at e v.  Johnson,  2005 WI  App 201,  ¶13,  287 

Wi s.  2d 381,  704 N. W. 2d 625 ( descr i bi ng subst ant i al  f act or  pr oof  

r equi r ed f or  or der i ng r est i t ut i on i n var i ous ways,  i ncl udi ng t he 

descr i pt i on t hat  " [ p] ut  anot her  way,  a causal  l i nk f or  

r est i t ut i on pur poses i s est abl i shed when ' t he def endant ' s 

cr i mi nal  act  set  i nt o mot i on event s t hat  r esul t ed i n t he damage 

or  i nj ur y" ) .   Ther e i s no l anguage i n t he r est i t ut i on st at ut e 

di st i ngui shi ng r ead- i n cr i mes f r om ot her  " cr i mes consi der ed at  

sent enci ng. "   Ei t her  way,  a nexus must  be dr awn bet ween t he 

vi ct i m' s i nj ur y and what  i s consi st ent l y descr i bed as t he 

def endant ' s cr i mi nal  conduct . 3  

¶111 Once Wi s.  St at .  § 973. 20( 1g) ( b) ' s def i ni t i on of  " r ead-

i n cr i mes"  i s consi der ed,  not  i n i sol at i on but  t oget her  wi t h 

t hi s sur r oundi ng st at ut or y l anguage,  a pl ai n r eadi ng of  § 973. 20 

                                                 
3 These pr ovi s i ons answer  any suggest i on f r om t he maj or i t y 

t hat  a deemed admi ssi on may be t oo f i ct i t i ous i n nat ur e t o ser ve 
a pr oper  f oundat i on f or  r est i t ut i on.   As t hese addi t i onal  
st at ut or y pr ovi s i ons i l l ust r at e,  t he r ead- i n agr eement  i s onl y 
t he f i r st  st ep i n t he pr ocess under  Wi s.  St at .  § 973. 20;  
subsequent  st eps r equi r e addi t i onal  admi ssi ons or  pr oof ,  e. g. ,  
of  a nexus bet ween t he def endant ' s cr i mi nal  conduct  and t he 
vi ct i m' s i nj ur y,  and of  t he r est i t ut i on amount .   See al so Gar ski  
v.  St at e,  75 Wi s.  2d 62,  248 N. W. 2d 425 ( 1977) ;  St at e v.  Ger ar d,  
57 Wi s.  2d 611,  205 N. W. 2d 374 ( 1973) .   Thus,  f or  r est i t ut i on 
pur poses,  a def endant ' s acknowl edgement  of  hi s or  her  r ead- i n 
cr i mes i s onl y t he f i r st  admi ssi on t hat  may be r equi r ed f or  a 
r est i t ut i on or der .  
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i n i t s f ul l  cont ext  c l ear l y i ndi cat es t hat  by agr eei ng t o a 

r ead- i n,  a def endant  agr ees t o have hi s or  her  cr i mi nal  conduct  

consi der ed at  sent enci ng,  not  j ust  t o have some wor ds,  devoi d of  

such cont ext  and meani ng,  r ead out  l oud by a cour t .   I t  i s  

f ur t her  c l ear  t hat  a def endant ' s agr eement  t hat  hi s or  her  

cr i mi nal  conduct  i s t o be consi der ed must  l ogi cal l y ent ai l  an 

i mpl i c i t  admi ssi on by t he def endant  t hat  such cr i mi nal  conduct  

by t he def endant  exi st s.    

¶112 Al t hough t he cour t  of  appeal s cor r ect l y obser ved i n 

St at e v.  Cl eaves,  181 Wi s.  2d 73,  80,  510 N. W. 2d 143 ( Ct .  App.  

1993) ,  t hat  sent enci ng cour t s ar e not  mandat ed t o obt ai n an 

expr ess admi ssi on wi t h ever y r ead i n,  t he cour t  suggest ed a 

pr ef er r ed pr act i ce f or  pur poses of  c l ar i f y i ng t he r ecor d:   " we 

suggest  t hat  t r i al  cour t s i n t he f ut ur e ask t he def endant  i f  

t her e i s an admi ssi on t o t he r ead- i n char ge f or  pur poses of  

sent enci ng consi der at i on. "   I d.  at  n. 1.    

¶113 I  agr ee wi t h t he Cl eaves cour t  t hat  t he best  pr act i ce 

i s f or  such cl ar i f i cat i on t o be obt ai ned on t he r ecor d,  by 

ei t her  t he def endant ' s at t or ney or  by t he cour t .   I t  i s  

suf f i c i ent  t o c l ar i f y t hat  t he def endant  has been i nf or med t hat  
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hi s or  her  acknowl edgment  of  r ead- i n char ges may be t aken as an 

admi ssi on. 4   

C 

¶114 The maj or i t y at t empt s t o suppl ement  i t s anal ysi s wi t h 

a r ef er ence t o a Depar t ment  of  Just i ce Memor andum5 t hat  descr i bes 

t he l egi s l at i ve i nt ent  under l y i ng t he 1995 amendment s t o Wi s.  

St at .  § 973. 20 i ncor por at i ng r ead- i n cr i mes i nt o t he cr i mi nal  

r est i t ut i on pr ocess,  i ncl udi ng t he new " r ead- i n cr i me"  

def i ni t i on i n subsect i on ( 1g) ( b) .   However ,  whi l e pr ovi di ng 

hel pf ul  gui dance t o Wi sconsi n' s  r ead- i n and r est i t ut i on l aws,  

t he Memor andum does not  suppor t  t he maj or i t y ' s concl usi on.    

¶115 Rat her ,  t he Memor andum expr essl y descr i bes t he 

l egi s l at ur e' s i nt ent  t o codi f y Szar kowi t z,  whi ch t he Memor andum 

descr i bes as af f i r mi ng t hat  " wher e a def endant  agr ees t o t he 

r ead- i n of f enses he i s pr esumed t o have admi t t ed t he char ges. "   

                                                 
4 Pr i or  t o t he r ead- i n pr oceedi ng,  at t or neys f or  r ead- i n 

def endant s have a mandat e of  ensur i ng t hat  t hei r  c l i ent s  
under st and t he nat ur e and consequences of  t he agr eement s t hey 
make i n cour t .   The openi ng pr eambl e of  our  Rul es of  
Pr of essi onal  Conduct  f or  At t or neys,  SCR ch.  20,  emphasi zes t he 
f undament al  pr i nci pl e t hat  a pr i mar y r esponsi bi l i t y  of  an 
at t or ney i s t hat  of  an advi sor  who must  " pr ovi de[ ]  a c l i ent  wi t h 
an i nf or med under st andi ng of  t he c l i ent ' s l egal  r i ght s and 
obl i gat i ons and expl ai n[ ]  t hei r  pr act i cal  i mpl i cat i ons. "  SCR ch.  
20 Pr eambl e at  [ 2] ( 2007) .   See al so SCR 20: 1. 4( b) ( " A l awyer  
shal l  expl ai n a mat t er  t o t he ext ent  r easonabl y necessar y t o 
per mi t  t he c l i ent  t o make i nf or med deci s i ons r egar di ng t he 
r epr esent at i on. " ) .   Not abl y,  St r aszkowski  does not  al l ege a 
v i ol at i on of  t hese r ul es or  i nef f ect i ve assi st ance of  counsel  i n 
t hi s case.  

5 Dr af t i ng Fi l e,  1995 Wi s.  Act  141,  Cor r espondence/  
Memor andum,  Depar t ment  of  Just i ce,  August  11,  1995 ( her ei naf t er  
" DOJ Memor andum"  or  " Memor andum" ) ,  Legi s l at i ve Ref er ence Bur eau,  
Madi son,  Wi s.  
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DOJ Memor andum at  1- 2 ( c i t i ng Szar kowi t z,  157 Wi s.  2d at  753) .   

Fur t her mor e,  t he Memor andum not  onl y concl udes by r ecommendi ng a 

speci f i c  def i ni t i on of  " r ead- i n"  cr i mes,  but  i t  al so expl ai ns 

t hat  t he pur pose of  t he pr oposed st at ut or y amendment s was t o 

make r est i t ut i on avai l abl e f or  r ead- i n cr i mes. 6  DOJ Memor andum 

at  1- 2.   The maj or i t y does not  acknowl edge any of  t hi s l anguage 

f r om t he Memor andum af f i r mi ng t he r el at i onshi p bet ween r ead- i n 

admi ssi ons and r est i t ut i on.  

¶116 The maj or i t y does descr i be t he DOJ Memor andum as 

ci t i ng Szar kowi t z and Cl eaves as gr ounds f or  obj ect i ng t o 

pr oposed l egi s l at i ve l anguage t hat  woul d have r equi r ed a 

def endant  t o admi t  t o a r ead- i n of f ense per sonal l y and 

speci f i cal l y.   Maj or i t y op. ,  ¶82.   However ,  t he maj or i t y f ai l s  

t o acknowl edge t hat  i n r ej ect i ng Cl eaves'  per sonal  admi ssi on 

suggest i on as t oo conf usi ng i n l i ght  of  t he di f f er ent  t ypes of  

r ead- i n cases t hat  r equi r e admi ssi ons t o var yi ng degr ees ( or  not  

at  al l ) ,  t he Memor andum expr essl y descr i bes t he l egi s l at ur e' s 

i nt ent  t o codi f y  Szar kowi t z.   Speci f i cal l y,  t he Memor andum war ns 

of  t he conf usi on ar i s i ng f r om dual  pr ocesses i n whi ch speci al  

ef f or t s must  be made t o seek per sonal  admi ssi ons i n onl y 

r est i t ut i on cases wher e per sonal  admi ssi ons ar e r equi r ed.   To 

war d of f  such conf usi on,  t he Memor andum r ecommends t hat  r at her  

t han go t o t he ext r eme of  ei t her  r equi r i ng a per sonal  admi ssi on 

                                                 
6 The Memor andum concl udes:   " DOJ shoul d suppor t  t he 

pr oposed bi l l  wi t h t he suggest ed changes.   Fi r st ,  al l owi ng f or  
di smi ssed r ead- i n char ges t o be consi der ed f or  r est i t ut i on.   
Second,  t o change t he ' admi t s '  l anguage t o r ef l ect  t hat  a 
per sonal  admi ss i on i s not  r equi r ed,  as opposed t o s i mpl y  
agr eei ng t hat  t he char ges be r ead- i n. "   DOJ Memor andum at  2.  
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i n ever y case or  i gnor i ng t he need f or  admi ssi ons ent i r el y,  t he 

r est i t ut i on l egi s l at i on be dr af t ed t o change " t he ' admi t s '  

l anguage t o r ef l ect  t hat  a per sonal  admi ssi on i s not  r equi r ed,  

as opposed t o s i mpl y agr eei ng t hat  t he char ges be r ead- i n. "   DOJ 

Memor andum at  2 ( emphasi s added) .   Thus,  t o est abl i sh a st andar d 

pr act i ce appr opr i at e f or  var i ous scenar i os,  t he Memor andum 

pr oposes t he sol ut i on event ual l y enact ed by t he l egi s l at ur e:   

t he adopt i on of  st at ut or y l anguage compar abl e t o but  l ess 

st r i ngent  t han act ual  per sonal  admi ssi on r equi r ement s,  i . e. ,  

st at ut or y l anguage def i ni ng a r ead- i n cr i me i n par t  as a " cr i me"  

t hat  t he def endant  " agr ees t o"  f or  l i mi t ed pur poses,  t her eby 

codi f y i ng Szar kowi t z ' s deemed admi ssi on appr oach t o r ead- i n 

cr i mes.   I d.  at  1- 2.  

¶117 The l egi s l at ur e,  f ol l owi ng t he DOJ' s r ecommendat i ons,  

s i mi l ar l y embr aced t he concept  of  deemed admi ssi ons,  as evi dent  

i n t he t ext  of  t he amended st at ut or y l anguage r ead i n i t s f ul l  

cont ext .   By i nc l udi ng wi t hi n t he def i ni t i on of  " r ead- i n cr i me"  

t he agr eement  of  a def endant  t o have hi s or  her  unchar ged or  

di smi ssed cr i mes consi der ed f or  l i mi t ed sent enci ng pur poses,  

t hi s l anguage of  Wi s.  St at .  § 973. 20( 1g) ( b)  compl ement s 

subsect i on ( 5) ( a) ,  whi ch descr i bes t he r est i t ut i on pai d by 

def endant s as cor r espondi ng wi t h " hi s or  her  conduct  i n t he 

commi ssi on of  a cr i me. "   As pr ev i ousl y di scussed,  a def endant ' s  

agr eement  t o have t he cour t  consi der  " hi s or  her  [ cr i mi nal ]  

conduct "  under  Wi s.  St at .  § 973. 20,  r ead as a whol e,  l ogi cal l y 

ent ai l s a def endant ' s acknowl edgement  of  t he exi st ence of  hi s or  

her  cr i mi nal  conduct .   I n t hi s manner ,  t he st at ut or y l anguage 
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suggest ed by t he Memor andum and embr aced by our  l egi s l at ur e 

pr eser ves t he i mpor t ant  r ol e assumed admi ssi ons gener al l y pl ay 

i n r est i t ut i on cases,  whi l e al l evi at i ng t he need f or  separ at e 

per sonal  admi ssi ons i n ever y case.  

¶118 To t he ext ent  t he maj or i t y r ecogni zes t hat  t he 

l egi s l at ur e adopt ed t he DOJ Memor andum,  t he maj or i t y shoul d 

def er  t o t he l egi s l at ur e' s i nt ent  t o codi f y Szar kowi t z by 

spel l i ng out  t he r el at i onshi p bet ween r ead- i n cr i mes and 

r est i t ut i on and by descr i bi ng t he r ead- i n agr eement s i n t er ms of  

i mpl i c i t ,  not  expr ess,  admi ssi ons.   The maj or i t y does not  do so.   

Rat her ,  t he maj or i t y cont ends t hat  because t he t ext  of  Wi s.  

St at .  § 973. 20( 1g) ( b) ' s def i ni t i on of  " r ead- i n cr i me"  does not  

use t he wor d " admi ssi on, "  t hen r eadi ng t hat  s t at ut e t oget her  

wi t h Aust i n and " t he subsequent  cases"  l eads t o t he concl usi on 

t hat  Wi sconsi n' s r ead- i n pr ocedur e nei t her  r equi r es admi ssi ons,  

nor  even al l ows a c i r cui t  cour t  t o deem such an admi ssi on f r om a 

def endant ' s agr eement  t o have r ead- i n char ges consi der ed at  

sent enci ng.   Maj or i t y op. ,  ¶¶91- 92.    

¶119 Not  onl y does t he maj or i t y ' s appr oach t o t he r ead- i n 

pr ocess f ai l  t o t ake i nt o account  per t i nent  st at ut or y and case 

l aw aut hor i t y r el at ed t o t he r el at i onshi ps among r ead- i ns,  

r est i t ut i on,  and admi ssi ons,  but  i t  al so f ai l s  t o r ecogni ze t he 

act ual  pr obl em whi ch t he DOJ and l egi s l at ur e i nt ended t o r emedy 

t hr ough t he new st at ut or y " r ead- i n cr i me"  def i ni t i on.   The DOJ 

Memor andum exhi bi t s no subst ant i ve concer ns wi t h t he concept  of  

deemed admi ssi ons,  but  r at her  addr esses t he pr ocedur al  pr obl ems 

r el at ed t o i nconsi st ent  appl i cat i ons of  admi ssi on r equi r ement s 
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i n r ead- i n cases due t o a di mi ni shed need f or  admi ssi ons i n 

cases wher e r est i t ut i on i s not  or der ed.   The Memor andum r esol ves 

t he pr ocedur al  pr obl em cr eat ed by t he var i at i on among t ypes of  

r ead- i n cases and cor r espondi ng admi ssi on r equi r ement s by 

i mpl ement i ng a s t andar d def i ni t i on of  r ead- i n cr i mes as cr i mes 

acknowl edged f or  sent enci ng consi der at i on pur poses wi t hout  

r equi r i ng mor e expl i c i t  admi ssi ons i n ever y r ead- i n case.  

D 

¶120 The maj or i t y descr i bes Aust i n as t he f i r st  Wi sconsi n 

case ext ensi vel y descr i bi ng r ead- i n pr ocedur es.   Maj or i t y op. ,  

¶59.   Aust i n descr i bes a gr owi ng number  of  appeal s addr essi ng 

t he r ead- i n pr ocedur e,  and pr oceeds t o engage i n what  i t  

descr i bes as a " r evi ew"  of  t hose cases.   Aust i n,  49 Wi s.  2d at  

729.   Aust i n s i ngl es out  one such case f r om t he pr evi ous year  

descr i bi ng t he r ead- i n pr ocedur e;  i n t hat  case,  Aust i n st at ed,  

" we expl ai ned t he r ead- i n pr ocedur es as f ol l ows: "  

[ The r ead- i n pr ocedur e i s]  a pr act i ce i n t hi s  st at e,  
especi al l y i n Mi l waukee,  of  char gi ng a mul t i pl e 
of f ender  wi t h t wo or  mor e of f enses f or  whi ch t he 
evi dence i s most  concl usi ve and br i ngi ng t he j udge' s 
at t ent i on t o addi t i onal  unchar ged of f enses pr i or  t o 
sent enci ng.   Upon agr eement  bet ween t he st at e and t he 
accused,  t he j udge may t ake t hese of f enses i nt o 
consi der at i on and t he pr osecut i on agr ees not  t o 
pr osecut e.   I t  i s  expect ed t he unchar ged cr i mes wi l l  
i nf l uence t he l engt h of  t he sent ence f or  t he cr i me or  
cr i mes t he def endant  has been f ound gui l t y of  or  t o 
whi ch he has pl ead gui l t y.   The advant age of  t hi s 
t echni que t o t he accused i s t hat  he can cl ean hi s 
s l at e of  sever al  unchar ged cr i mes wi t h t he saf et y of  
onl y r ecei v i ng at  t he most  t he maxi mum sent ence on t he 
one or  t wo cr i mes of  whi ch he i s convi ct ed.  
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Aust i n,  49 Wi s.  2d at  730 ( quot i ng Embr y,  46 Wi s.  2d at  157- 58) .   

The r ead- i n pr ocess was si mi l ar l y descr i bed i n a 1969 case i n 

whi ch t hi s cour t  expl ai ned t hat  a def endant  may expr essl y agr ee  

t o al l ow t he j udge t o consi der  unpr oven of f enses so 
t hat ,  shoul d t he st at e l at er  at t empt  t o pr osecut e hi m,  
he coul d successf ul l y asser t  t he def ense of  doubl e 
j eopar dy.  .  .  .   [ U] nder  t hi s agr eement  [ a j udge 
cannot ] ,  under  any ci r cumst ances,  sent ence hi m f or  t he 
pr oven cr i mes t o a t er m l onger  t han t hat  per mi t t ed by 
st at ut e.  

St at e v.  Smi t h,  45 Wi s.  2d 39,  42,  172 N. W. 2d 18 ( 1969) .    

¶121 Aust i n al so i dent i f i es Wi sconsi n' s r ead- i n pr ocedur e 

as aki n t o t he l ong- st andi ng Engl i sh pr act i ce of  " t aki ng i nt o 

account "  unchar ged of f enses at  t he r equest  of  t he accused,  whi l e 

not  i ssui ng a convi ct i on f or  such ( r ead- i n)  of f enses.   Aust i n,  

49 Wi s.  2d at  732 ( c i t at i on omi t t ed) .   See al so Uni t ed St at es v.  

Haygood,  502 F. 2d 166,  170 & n. 10 ( 7t h Ci r .  1974) .   Aust i n' s 

acknowl edgement  of  t he Engl i sh pr ocedur e as aki n t o Wi sconsi n' s 

i s s i gni f i cant  because t he ol der  Engl i sh pr ocedur e t o whi ch our  

st at e' s r ead- i n r oot s can be t r aced descr i bes pl eas 

al t er nat i vel y as " admi ssi ons"  and as " aski ng f or  of f enses t o be 

t aken i nt o consi der at i on, "  wi t h t hese t wo phr ases bei ng used 

synonymousl y.   See Haygood,  502 F. 2d at  170 & n. 10 ( c i t at i on 

omi t t ed) .   

¶122 The maj or i t y t hen mi si dent i f i es  t he 1990 cour t  of  

appeal s Szar kowi t z deci s i on as t he t ur ni ng poi nt  at  whi ch 

Wi sconsi n cour t s began r ecogni z i ng r ead- i n acknowl edgement s as 

deemed admi ssi ons.   See maj or i t y op. ,  ¶69.   The r ecogni t i on t hat  

a r ead- i n agr eement  i s i n and of  i t sel f  a t ype of  pr esumpt i ve 

admi ssi on di d not  or i gi nat e wi t h Szar kowi t z ' s hol di ng t hat  " when 
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a def endant  agr ees t o cr i mes bei ng r ead i n at  t he t i me of  

sent enci ng,  he makes an admi ssi on t hat  he commi t t ed t hose 

cr i mes. "   Szar kowi t z,  157 Wi s.  2d at  753.   Szar kowi t z expl ai ns 

t hat  t hi s di st i nct  pr ocedur e of  al l owi ng cour t s t o consi der  

of f enses wi t hout  char ges bei ng br ought  " has l ong been 

r ecogni zed, "  par t i cul ar l y " wher e t he def endant ' s gui l t  of  such 

ot her  of f enses was admi t t ed or  was not  deni ed. "   I d.  at  753- 54 & 

n. 3 ( c i t at i on omi t t ed) ( emphasi s added) .    

¶123 Thi s cour t  al so expl ai ned t he r ol e t hat  admi ssi ons 

pl ay i n r ead- i n r est i t ut i on cases i n Gar ski  v.  St at e,  75 Wi s.  2d 

62,  248 N. W. 2d 425 ( 1977) .   I n t hat  case,  t hi s cour t  cont r ast ed 

an ol der  r est i t ut i on st at ut e whi ch had r equi r ed def endant s 

ei t her  t o have been convi ct ed or  t o have " f r eel y admi t [ t ed] "  

t hei r  wr ongs bef or e r est i t ut i on coul d appl y  wi t h t he new 

r est i t ut i on st at ut e,  Wi s.  St at .  § 973. 09( 1) ,  under  whi ch 

r equi r ement s wer e r el axed,  al l owi ng r est i t ut i on wher e 

" r easonabl e and appr opr i at e. "   I d.  at  71.   Gar ski  f ur t her  c i t ed 

St at e v.  Ger ar d,  57 Wi s.  2d 611,  205 N. W. 2d 374 ( 1973) ,  whi ch 

expl ai ns t hat  i t  i s  onl y i n cases wher e t he f ace of  t he r ecor d 

does not  al r eady est abl i sh t he amount  of  l osses caused by t he 

def endant ' s cr i mi nal  act s t hat  t he def endant ' s per sonal  and 
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expl i c i t  admi ssi on per t ai ni ng t o t he amount  of  r est i t ut i on i s 

al so r equi r ed.   Gar ski ,  75 Wi s.  2d at  71. 7  

¶124 I n addi t i on,  t he cases i nt er pr et i ng Wi s.  St at .  

§ 973. 20 i l l ust r at e t hat  i t  i s  because a def endant  pays 

r est i t ut i on f or  t hose i nj ur i es ar i s i ng f r om " hi s  or  her  conduct  

i n t he commi ssi on of  a cr i me"  t hat  some sor t  of  acknowl edgement  

of  t hose cr i mes must  usual l y be made pr i or  t o r est i t ut i on. 8  

Per haps bei ng over l y f ocused on t he case bef or e i t  whi ch does 

not  i nvol ve a r est i t ut i on or der , 9 t he maj or i t y suf f er s f r om a bad 

case of  t unnel  v i s i on whi ch pr event s i t  f r om seei ng t he 

i mpor t ant  r ol e admi ssi ons gener al l y pl ay i n r ead- i n cases as a 

r esul t  of  st at ut or i l y  r equi r ed r est i t ut i on consi der at i ons.    

¶125 Fur t her mor e,  t he maj or i t y r el i es on an al l eged 

conf l i c t  bet ween Aust i n and ot her  cases t o j ust i f y cur t ai l i ng 

t he r ol e of  admi ssi ons i n t he r ead- i n pr ocess.   Maj or i t y op. ,  

¶¶88- 92.   However ,  t he maj or i t y ' s per cept i on of  such a conf l i c t  

                                                 
7 Thus,  admi ssi ons pl ay a dual  r ol e i n r ead- i n cases,  whi ch 

( 1)  must  al ways est abl i sh gener al  gr ounds f or  r est i t ut i on i n t he 
f or m of  a def endant ' s acknowl edgment  of  t he sent enci ng cour t ' s  
consi der at i on of  hi s or  her  cr i mi nal  conduct  ( i . e. ,  t he cr i mi nal  
conduct  t he def endant  engaged i n) ,  whi ch cour t s may deem t o be 
t he equi val ent  of  an admi ssi on f or  sent enci ng and r est i t ut i on 
pur poses;  and ( 2)  onl y i n some cases,  f or  exampl e wher e t he 
r ecor d al one does not  c l ear l y est abl i sh t he r est i t ut i on amount ,  
r equi r e a mor e expr ess per sonal  admi ssi on of  t he gr ounds f or  
and/ or  amount  of  r est i t ut i on.    

8 See Wi s.  St at .  § 973. 20( 5) ( a) ;  St at e v.  Johnson,  2005 WI  
App 201,  ¶13,  287 Wi s.  2d 381,  704 N. W. 2d 625;  St at e v.  Canady,  
2000 WI  App 87,  ¶9,  234 Wi s.  2d 261,  610 N. W. 2d 147.    

9 Thi s woul d not  be a pr obl em i f  t he maj or i t y ' s deci s i on 
f ocused on t he nar r ow i ssues pr esent ed by t hi s case,  r at her  t han 
i ssui ng a sweepi ng r ul i ng t hat  af f ect s al l  r ead- i n cases,  and 
most  det r i ment al l y af f ect i ng t hose i nvol v i ng r est i t ut i on or der s.  
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appear s t o be based on a mi si nt er pr et at i on of  Aust i n as 

gener al l y r equi r i ng expl i c i t  per sonal  admi ssi ons f r om r ead- i n 

def endant s,  unl i ke ot her  cases whi ch r ecogni ze t hat  admi ssi ons 

may be deemed t hr ough t he r ead- i n acknowl edgement .   

¶126 Cont r ar y t o t he maj or i t y ' s suggest i ons,  Aust i n does 

not  cont ai n any l anguage ei t her  r equi r i ng a per sonal  admi ssi on 

or  pr ecl udi ng deemed admi ssi ons.   Rat her ,  Aust i n descr i bes r ead-

i n char ges synonymousl y wi t h " admi t t ed"  char ges,  expl ai ni ng t hat  

under  our  r ead- i n pr ocedur es,  a def endant  " does not  pl ead t o any 

char ges and t her ef or e i s not  sent enced on any of  t he r ead- i n 

char ges but  such admi t t ed unchar ged of f enses ar e consi der ed i n 

sent enci ng hi m on t he char ged of f ense. "   Aust i n,  49 Wi s.  2d at  

732 ( emphasi s added) .   I n Szar kowi t z,  157 Wi s.  2d at  753,  whi ch 

i nt er pr et ed and appl i ed Aust i n,  t he cour t  of  appeal s s i mi l ar l y  

obser ved t hat  " ' [ i ] n Wi sconsi n,  when a def endant  agr ees t o 

cr i mes bei ng r ead i n at  t he t i me of  sent enci ng,  he makes an 

admi ssi on t hat  he commi t t ed t hose cr i mes. "    

¶127 I n Cl eaves,  t he cour t  of  appeal s i nt er pr et ed t hese 

passages f r om Aust i n and Szar kowi t z as i ndi cat i ng t hat  a r ead- i n 

const i t ut es an admi ssi on:   " when a def endant  agr ees t o t he r ead-

i n,  he or  she admi t s t hat  t he cr i mes occur r ed. "   Cl eaves,  181 

Wi s.  2d at  78 ( emphasi s added) .   Consequent l y,  t he cour t  

concl uded,  because t he def endant  i n t hat  case " di d not  obj ect  t o 

t he cr i mes bei ng r ead i n,  he admi t t ed t hem. "   I d.  at  79.   

¶128 Cl eaves f ur t her  expl ai ns t hat  t hi s pr ocess of  deemi ng 

admi ssi ons f r om r ead- i n agr eement s i s a nat ur al  ext ensi on of  

deemi ng r est i t ut i on amount s f r om a def endant ' s f ai l ur e t o obj ect  
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t o t hem.   Cl eaves hi ghl i ght s t he f ol l owi ng passage f r om 

Szar kowi t z whi ch expl ai ns t he par al l el s bet ween a cour t ' s 

abi l i t y  t o assume t hat  r ead- i n cr i mes not  obj ect ed t o ar e 

admi t t ed,  and i t s cor r espondi ng abi l i t y  t o assume t hat  

r est i t ut i on amount s not  obj ect ed t o ar e s i mi l ar l y admi t t ed:  

The use of  t he wor d " st i pul at e"  i n sec.  973. 20( 13) ( c)  
does not  i mpl y  a r equi r ement  of  a f or mal  wr i t t en 
st i pul at i on,  s i gned by t he def endant ,  as t o t he amount  
of  r est i t ut i on c l ai med.   We hol d t hat ,  i n t he absence 
of  any obj ect i on t o amount s c l ai med on a cour t - or der ed 
r est i t ut i on summar y accompanyi ng a pr esent ence 
i nvest i gat i on,  wher e a def endant  has been gi ven not i ce 
of  t he cont ent s of  t hat  r epor t  and summar y,  t he t r i al  
cour t  i s  ent i t l ed t o pr oceed on t he under st andi ng t hat  
t he c l ai med amount  i s not  i n di sput e,  and so or der  
r est i t ut i on under  sec.  973. 20( 13) ( c) .  

Szar kowi t z,  157 Wi s.  2d at  749.   As Cl eaves expl ai ns,  " t he same 

r easoni ng appl i es"  t o deemed assumpt i ons t hr ough r ead- i n,  i n 

whi ch,  " [ i ] n t he absence of  any obj ect i on t o t he cr i mes bei ng 

r ead i n,  t he cour t  may assume t hat  t he def endant  admi t s t hem f or  

pur poses of  bei ng consi der ed at  sent enci ng. "   Cl eaves,  181 Wi s.  

2d at  80.    

¶129 These cases cl ear l y descr i be t he par al l el  r el at i onshi p 

bet ween admi ssi ons and obj ect i ons at  t he i ni t i al  r ead- i n st age 

and at  t he r est i t ut i on hear i ng st age,  wi t h a f ai l ur e t o obj ect  

t o ei t her  r ead- i n cr i mes or  r est i t ut i on amount s pot ent i al l y  

suf f i c i ng as a deemed admi ssi on of  t he cr i me,  i n t he one case,  

or  t he r est i t ut i on amount  i n t he ot her .   However ,  t he maj or i t y 

mai nt ai ns t hat ,  cont r ar y t o t he i nt er pr et at i on of  Cl eaves'  ( and 

t he DOJ' s)  descr i pt i on of  Aust i n,  Aust i n descr i bes t he r ead- i n 

pr ocess as r equi r i ng t hat  a def endant  must  make an addi t i onal  

expr ess admi ssi on dur i ng t he r ead- i n pr ocess,  beyond mer el y 
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agr eei ng t o have t he r ead- i n cr i mes consi der ed.   Maj or i t y op. ,  

¶66.   

¶130 The maj or i t y does acknowl edge t hat  Aust i n l eaves open 

t he possi bi l i t y  t hat ,  as cases i nt er pr et i ng Aust i n have 

expl ai ned,  a def endant ' s admi ssi on may be deemed f r om t he 

def endant ' s agr eement  t o have t he r ead- i n char ges consi der ed.   

Maj or i t y op. ,  ¶72.   However ,  t he maj or i t y al so r ej ect s t hat  

i nt er pr et at i on,  concl udi ng t hat  Aust i n' s descr i pt i on of  r ead- i n 

agr eement s i n t er ms of  admi ssi ons must  have been r ef er r i ng onl y 

t o expr ess,  not  assumed,  admi ss i ons because Aust i n,  a deci s i on 

c i t ed by Aust i n ( Pul aski  v.  St at e,  23 Wi s.  2d 138,  126 N. W. 2d 

625 ( 1964) ) ,  and anot her  r ead- i n case we have di scussed ( Ger ar d,  

57 Wi s.  2d 611)  cont ai ned pr ocedur al  hi st or i es ment i oni ng act ual  

admi ssi ons by def endant s.   Maj or i t y op. ,  ¶¶63- 67,  91- 92.   

Ther ef or e,  t he maj or i t y appear s t o concl ude,  Aust i n' s hol di ng 

must  have been onl y as br oad as t he f act s of  t hat  par t i cul ar  

case;  Aust i n' s gener al  descr i pt i on of  r ead- i n pr ocedur es coul d 

not  have been so i ncl usi ve as t o al l ow admi ssi ons t o be 

encompassed i mpl i c i t l y  t hr ough t he r ead- i n acknowl edgement  

i t sel f  i n ot her  cases.   See maj or i t y op. ,  ¶¶63- 67,  91- 92.  

¶131 I n i t s descr i pt i on of  Aust i n as descr i bi ng act ual ,  not  

deemed,  admi ssi ons,  t he maj or i t y al so f ocuses on a passage i n 

Szar kowi t z descr i bi ng Aust i n as hol di ng t hat  " when a def endant  

agr ees t o cr i mes bei ng r ead i n at  t he t i me of  sent enci ng,  he 

makes an admi ssi on t hat  he commi t t ed t hose cr i mes. "   Maj or i t y 

op. ,  ¶71 ( quot i ng Szar kowi t z,  157 Wi s.  2d at  753) .   The maj or i t y  

of f er s t hat  t hi s sent ence i s not  c l ear  on i t s  f ace but  can 
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pot ent i al l y  be i nt er pr et ed as r ef er r i ng ei t her  t o an i mpl i c i t  or  

an expr ess admi ssi on.   Maj or i t y op. ,  ¶72.   

¶132 Thi s passage f r om Szar kowi t z,  as wel l  as t he or i gi nal  

l anguage i n Aust i n,  i s  much mor e cl ear  t han t he maj or i t y 

cont ends and does not  r equi r e t he t ype of  separ at e expr ess 

admi ssi on t he maj or i t y descr i bes.   Fi r st ,  t he DOJ Memor andum,  as 

pr evi ousl y descr i bed,  expl i c i t l y  expl ai ns t hat  i t  was t he 

l egi s l at ur e' s i nt ent  t o codi f y Szar kowi t z ' s hol di ng,  whi ch t he 

Memor andum descr i bes i n par t  as c l ar i f y i ng t hat  " wher e a 

def endant  agr ees t o t he r ead- i n of f enses he i s pr esumed t o have 

admi t t ed t he char ges. "   DOJ Memor andum at  1- 2 ( c i t i ng 

Szar kowi t z,  157 Wi s.  2d at  753) .    

¶133 Second,  t he l anguage i n Szar kowi t z i s c l ear  on i t s 

f ace.   The st at ement  t hat  when a def endant  agr ees t o r ead- i n " he 

makes an admi ssi on"  i s pur el y descr i pt i ve,  not  pr oscr i pt i ve,  

l anguage.   I f  i t  had t he pr oscr i pt i ve meani ng ur ged by t he 

maj or i t y,  i . e. ,  descr i bi ng what  a def endant  must  do dur i ng t he 

r ead- i n pr ocess as opposed t o descr i bi ng a r ead- i n agr eement  as 

i t sel f  bei ng an admi ssi on,  Szar kowi t z woul d have st at ed t hat  

when a def endant  agr ees t o have char ges r ead- i n,  he must  al so 

make an expl i c i t  admi ssi on of  gui l t .   

¶134 Szar kowi t z s i mpl y does not  cont ai n such l anguage.   

Af t er  i dent i f y i ng t he l egi s l at i ve i nt ent  of  Assembl y Bi l l  467 as 

t he codi f i cat i on of  Szar kowi t z,  t he DOJ Memor andum apt l y  

expl ai ns:  

As st at ed i n Szar kowi t z,  " When a def endant  agr ees t o 
t he cr i mes bei ng r ead i n at  sent enci ng,  he makes an 
admi ssi on t hat  he commi t t ed t hose cr i mes. "   
Szar kowi t z,  157 Wi s.  2d at  753.   The quest i on i s onl y 
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whet her  t he def endant  agr eed t o t he cr i mes bei ng r ead-
i n.   Szar kowi t z,  157 Wi s.  2d at  753.   Thus,  wher e a 
def endant  agr ees t o t he r ead- i n of f enses he i s  
pr esumed t o have admi t t ed t he char ges.  

DOJ Memor andum at  1- 2 ( emphasi s added) .  

¶135 Si mi l ar l y,  not hi ng i n Aust i n cont r adi ct s t he 

compl ement ar y hol di ngs of  l at er  cases such as Cl eaves,  Gar ski ,  

or  Szar kowi t z,  whi ch i l l ust r at e t hat  i n r ead- i n cases,  a cour t  

may deem a def endant  t o have admi t t ed hi s or  her  cr i mes when t he 

def endant  agr ees t o have t hose r ead- i n cr i mes consi der ed f or  

l i mi t ed sent enci ng and r est i t ut i on pur poses.   The maj or i t y ' s 

i nt er pr et at i on of  Aust i n mi ght  be mor e per suasi ve i f  t he 

maj or i t y wer e cor r ect  t hat  Aust i n was t hi s  cour t ' s  f i r st  

deci s i on ext ensi vel y descr i bi ng Wi sconsi n' s r ead- i n pr ocedur e,  

and i f  Aust i n al so speci f i ed t hat  i t  was set t i ng f or t h a r ead- i n 

pr ocedur e whi ch r equi r es an per sonal  admi ssi on separ at e f r om t he 

agr eement  t o have one' s r ead- i n cr i mes consi der ed by a 

sent enci ng cour t .   However ,  Aust i n cont ai ns nei t her  t he f i r st  

descr i pt i on of  Wi sconsi n' s r ead- i n pr ocedur e nor  any l anguage 

r equi r i ng an addi t i onal  expl i c i t  admi ssi on of  gui l t  beyond t he 

agr eement  t o have one' s cr i mes r ead- i n and consi der ed.   

¶136 Nor  shoul d Aust i n be r ead as i mpl i c i t l y  r equi r i ng such 

expl i c i t  admi ssi ons mer el y because t he backgr ound f act s of  

Aust i n happened t o i ncl ude an act ual  admi ssi on.   Aust i n i t sel f  

expl i c i t l y  st at es t hat  " [ u] nder  our  r ead- i n pr ocedur e,  t he 

def endant  does not  pl ead t o any char ges, "  and descr i bes t he 

r ead- i n pr ocedur e by quot i ng Embr y,  whi ch does not  descr i be a 

per sonal  admi ssi on r equi r ement .   Aust i n,  49 Wi s.  2d at  732,  729-

30 ( quot i ng Embr y,  46 Wi s.  2d at  157) .  
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¶137 Consequent l y,  t he exi st ence of  an act ual  admi ssi on i n 

t he backgr ound f act s of  any gi ven case does not  t r ansl at e t o a 

r ul e r equi r i ng t hat  al l  r ead- i n cases i nvol ve such an act ual  

admi ssi on.   The onl y r easonabl e r eadi ng of  Aust i n i s t o cont i nue 

r eadi ng i t  exact l y as Wi sconsi n cour t s have r ead i t  over  t he 

year s:   as est abl i shi ng t hat  by agr eei ng t o a sent enci ng cour t ' s  

consi der at i on of  r ead- i n cr i mes,  a def endant  may be assumed t o 

be admi t t i ng t o t hose cr i mes.   

¶138 The maj or i t y acknowl edges t hat  r ecent  cases have 

descr i bed t he r ead- i n pr ocedur e as i nvol v i ng ei t her  deemed or  

act ual  admi ssi ons.   See maj or i t y op. ,  ¶89 ( ci t i ng St at e v.  

Lacker shi r e,  2007 WI  74,  ¶27 n. 7,  301 Wi s.  2d 418,  734 N. W. 2d 

23;  St at e v.  Mar t el ,  2003 WI  70,  ¶26,  262 Wi s.  2d 483,  664 

N. W. 2d 69;  St at e v.  Fl oyd,  2000 WI  14,  ¶25,  232 Wi s.  2d 767,  606 

N. W. 2d 155) .   However ,  t he maj or i t y ' s subsequent  descr i pt i on of  

t hese cases as bei ng i n conf l i c t  wi t h each ot her ,  t o t he poi nt  

of  cal l i ng i nt o quest i on t he ent i r e pr act i ce of  deemi ng 

admi ssi ons f r om r ead- i n agr eement s,  i s  unf or t unat el y over st at ed.  

¶139 Rat her ,  each of  t hese t hr ee cases descr i bes r ead- i ns 

as admi ssi ons.   Fl oyd expl i c i t l y  descr i bes r ead- i ns i n such 

t er ms,  as t he maj or i t y acknowl edges by quot i ng Fl oyd' s l anguage 

t hat  " r ead- i ns const i t ut e admi ss i ons by t he def endant  t o t hose 

char ges. "   Maj or i t y op. ,  ¶89 ( quot i ng Fl oyd,  232 Wi s.  2d 767,  

¶25) .   As t he maj or i t y f ur t her  acknowl edges,  Lacker shi r e 

s i mi l ar l y st at es t hat  " [ w] hen char ges ar e r ead i n dur i ng 

sent enci ng,  t he def endant  admi t s t o havi ng commi t t ed t he 

under l y i ng cr i mes. "   I d.  ( quot i ng l anguage i n Lacker shi r e,  301 
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Wi s.  2d 418,  ¶27 n. 7,  whi ch i s near l y i dent i cal  t o Szar kowi t z ' s 

deemed admi ssi on l anguage) .   See supr a,  ¶¶35- 38 ( di scussi ng 

l anguage i n Szar kowi t z,  157 Wi s.  2d at  753,  t hat  " when a 

def endant  agr ees t o cr i mes bei ng r ead i n at  t he t i me of  

sent enci ng,  he makes an admi ssi on t hat  he commi t t ed t hose 

cr i mes" ) .   Even Mar t el ,  i n a passage omi t t ed f r om t he maj or i t y 

opi ni on,  s i mi l ar l y descr i bes Aust i n as hol di ng t hat  " of f enses 

t hat  ar e di smi ssed and r ead i n ar e admi t t ed by t he def endant  f or  

pur poses of  cons i der at i on at  sent enci ng on t he cr i mes or  cr i mes 

f or  whi ch t he def endant  i s convi ct ed. "   Mar t el ,  262 Wi s.  2d 483,  

¶21 ( emphasi s added) .   

¶140 I n anot her  at t empt  t o i dent i f y conf l i c t  among r ead- i n 

cases,  t he maj or i t y c i t es Robi nson v.  West  Al l i s ,  2000 WI  126,  

¶42,  239 Wi s.  2d 595,  619 N. W. 2d 692,  and descr i bes t hat  case as 

hol di ng t hat  r ead- i ns " ar e not  ot her wi se t r eat ed as 

adj udi cat i ons of  gui l t . "   Maj or i t y op. ,  ¶90.   Robi nson,  however ,  

i s  not  i nconsi st ent  wi t h t he ot her  r ead- i n cases.   Adj udi cat i on 

of  gui l t  i s  not  t he same t hi ng as a vol unt ar y admi ssi on of  one' s 

cr i mi nal  conduct  f or  r ead- i n pur poses.    

¶141 The maj or i t y ul t i mat el y concl udes t hat  t he r ol e of  

admi ssi ons i n r ead- i n cases i s t oo conf usi ng t o al l ow cour t s and 

at t or neys t o even ment i on admi ssi on i n r ef er ence t o r ead- i n 

pr ocedur es.   However ,  whi l e c l ai mi ng such an i r r econci l abl e 

conf l i c t  exi st s,  t he maj or i t y has f ai l ed t o poi nt  t o a s i ngl e 

case t hat  hol ds t hat  per sonal  admi ssi ons ar e expr essl y r equi r ed;  

t hat  hol ds t hat  r ead- i n agr eement s ar e not  deemed admi ssi ons;  or  

t hat  i n any way i mpl i es t hat  no t ype of  admi ssi on,  ei t her  
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expr ess or  i mpl i c i t ,  i s  r equi r ed i n t he r ead- i n pr ocess,  as t he 

maj or i t y concl udes.  

¶142 I t  may be t r ue t hat  not  ever y r ead- i n case di scusses 

r ead- i n admi ssi ons i n exact l y t he same way,  l ar gel y because of  

t he var yi ng degr ee t o whi ch r est i t ut i on may or  may not  be 

consi der ed i n a gi ven case.   For  exampl e,  Cl eaves and Szar kowi t z 

bot h i nvol ved act ual  r est i t ut i on or der s,  maki ng i t  mor e 

necessar y f or  t he deci s i ons i n t hose cases t o spel l  out  t he 

exact  nat ur e of  t he admi ssi on r equi r ed as a pr er equi s i t e i n such 

cases.   I n cases such as Aust i n,  i n cont r ast ,  wher e r est i t ut i on 

was not  at  i ssue,  t he r ol e of  admi ssi ons was not  as per t i nent .   

I n t hose cases,  i t  was not  t her ef or e necessar y t o spel l  out  wi t h 

as much speci f i c i t y.   

¶143 What  i s consi st ent l y descr i bed i n our  st at ut es,  

l egi s l at i ve hi st or y and case l aw,  however ,  i s  t hat  i n al l  r ead-

i n cases,  admi ss i ons ar e t o some degr ee a par t  of  t he pr ocess.   

Fur t her mor e,  t hose cases and st at ut or y pr ovi s i ons addr essi ng 

r est i t ut i on speci f i cal l y make i t  c l ear  t hat  by acknowl edgi ng 

t hat  one' s cr i mi nal  conduct  may be consi der ed f or  r ead- i n 

pur poses,  as r equi r ed f or  r est i t ut i on,  a r ead- i n def endant  i s 

admi t t i ng t hat  such cr i mi nal  conduct  exi st s.    

¶144 Consequent l y,  I  am not  t r oubl ed by some deci s i ons 

di scussi ng t he r ol e of  deemed r ead- i n admi ssi ons mor e expl i c i t l y  

t han ot her s,  consi der i ng t he f act  t hat  not  al l  cases i nvol ve 

r est i t ut i on or der s.   I  al so accept  wi t hout  any t r oubl e our  

l egi s l at ur e' s chosen accommodat i on of  such var i et y t hr ough a 

pat h t hat  gr ant s sent enci ng cour t s t he f l exi bi l i t y  necessar y t o 
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accommodat e di f f er ent  t ypes of  r ead- i n cases wi t h 

cor r espondi ngl y di f f er ent  degr ees of  admi ssi on r equi r ement s f or  

r est i t ut i on pur poses.   

¶145 The maj or i t y,  on t he ot her  hand,  seems sur pr i s i ngl y 

t r oubl ed by t he var i at i on among cases,  whi ch over whel mi ngl y 

appl y t he same br oad pr i nci pl es t o di f f er ent  set s of  f act s,  as 

i s st andar d i n any ar ea of  t he l aw.   The maj or i t y does not  

r ecogni ze t hat  any var i at i on i n r ead- i n cases i s l ar gel y one of  

emphasi s and di f f er ent  f act ual  backgr ounds;  t he cases ar e 

consi st ent  i n t hei r  r ecogni t i on of  r ead- i n acknowl edgement s as 

admi ssi ons of  one' s cr i mi nal  conduct ,  as descr i bed by Wi s.  St at .  

§ 973. 20.    

¶146 By i nst ead f ocusi ng on i sol at ed cases and st at ut or y 

l anguage r ead out  of  t hei r  f ul l  cont ext ,  t he maj or i t y appear s t o 

have mi ssed t he cr i t i cal  r ol e t hat  cr i mi nal  account abi l i t y  and 

accept ance of  r esponsi bi l i t y  pl ay i n t he hi st or y  of  t he r ead- i n 

pr ocedur e.   Our  st at e di d not  est abl i sh r ead- i n pr ocedur es f or  

t he pur pose of  cr eat i ng j ust  anot her  negot i at i on chi p and 

bar gai ni ng t ool  f or  case set t l ement .   To t he cont r ar y,  our  

l egi s l at ur e has expl i c i t l y  descr i bed r ead- i n as par t  of  t he 

r est i t ut i on pr ocess,  and consequent l y,  a met hod of  al l owi ng 

def endant s t o compensat e v i ct i ms f or  acknowl edged cr i mi nal  

conduct  wi t hout  havi ng t hose cr i mes f ul l y adj udi cat ed.   See 

especi al l y Wi s.  St at .  § 973. 20( 5) ( a)  ( speci f y i ng t hat  

r est i t ut i on or der s may r equi r e a def endant  t o pay speci al  

damages t hat  coul d be r ecover ed i n a c i v i l  act i on " agai nst  t he 

def endant  f or  hi s or  her  conduct  i n t he commi ssi on of  a cr i me 
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consi der ed at  sent enci ng" ) ( emphasi s added) .   Thi s i s not  j ust  an 

i mpor t ant  pr i nci pl e f or  gener al  pur poses of  ensur i ng 

const i t ut i onal  j ust i ce,  but  i t  i s  a pol i cy  t he l egi s l at ur e 

expl i c i t l y  endor sed,  and whi ch t her ef or e shoul d not  be 

under mi ned by t hi s cour t .  

I I  

¶147 I  have set  f or t h t he r easons why I  di sagr ee wi t h t he 

maj or i t y ' s anal ysi s.   I  now r et ur n t o t he r eason I  concur :   I  

agr ee wi t h t he maj or i t y ' s concl usi on t hat  St r aszkowski  has 

f ai l ed t o demonst r at e any mani f est  i nj ust i ce r esul t i ng f r om t he 

ci r cui t  cour t ' s  r ef usal  t o l et  hi m wi t hdr aw hi s pl ea.   

¶148 St r aszkowski  ar gues t hat  under  ei t her  a Banger t  or  a 

Nel son/ Bent l ey anal ysi s,  hi s pl ea was not  knowi ngl y and 

i nt el l i gent l y ent er ed because t he ci r cui t  cour t  f ai l ed t o not i f y  

hi m of  t he ef f ect s of  t he r ead- i n of f ense dur i ng t he pl ea 

bar gai n.   See al so maj or i t y op. ,  ¶30;  St at e v.  Bent l ey,  201 Wi s.  

2d 303,  548 N. W. 2d 50 ( 1996) ;  St at e v.  Banger t ,  131 Wi s.  2d 246,  

270- 72,  389 N. W. 2d 12 ( 1986) ;  Nel son v.  St at e,  54 Wi s.  2d 489,  

195 N. W. 2d 629 ( 1972) .   I n suppor t  of  t hi s ar gument ,  

St r aszkowski  pr i mar i l y c i t es what  he descr i bes as t he c i r cui t  

cour t ' s  f ai l ur e t o not i f y hi m t hat  t he r ead- i n sexual  of f ense 

was deemed admi t t ed f or  pur poses of  sent enci ng.    

¶149 However ,  t he c i r cui t  cour t  expr essl y r ul ed t hat  i t  was 

not  deemi ng t he r ead- i n of f ense an admi ssi on or  awar di ng 

r est i t ut i on.   I n addi t i on,  i nf or mi ng a def endant  t hat  admi ssi ons 

may be deemed i s  not  i nf or mi ng a def endant  of  an " ef f ect , "  but  

i s  r at her  a descr i pt i on of  a gener al  pr econdi t i on f or  gr ant i ng 
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r est i t ut i on.   The act ual  ef f ect s  of  agr eei ng t o r ead- i n char ges 

wer e cl ear l y expl ai ned and consent ed t o,  as evi denced by t he 

pl ea quest i onnai r e and wai ver  of  r i ght s f or m si gned by 

St r aszkowski ,  i ndi cat i ng t hat  he under st ood " t hat  i f  any char ges 

ar e r ead- i n as par t  of  a pl ea agr eement  t hey have t he f ol l owi ng 

ef f ect s, "  f ol l owed by an accur at e descr i pt i on of  t he ways i n 

whi ch r ead- i n char ges may af f ect  sent enci ng,  r est i t ut i on and 

f ut ur e pr osecut i on.   Fur t her mor e,  as t he St at e cor r ect l y poi nt s 

out ,  " [ i ] t  i s  si mpl y not  cr edi bl e t hat  St r aszkowski  knew t hat  

t he cour t  coul d t ake hi s conduct  i n commi t t i ng t he r ead- i n 

sexual  assaul t  i nt o consi der at i on at  sent enci ng,  i n ot her  wor ds 

assume hi s gui l t  f or  t hat  of f ense,  [ whi l e at  t he same t i me di d 

not  know]  t hat  agr eei ng t o a r ead- i n i nvol ved an admi ssi on of  

gui l t  f or  t hat  of f ense. "   

¶150 Thi s case par al l el s Gar ski  wi t h r espect  t o t he i ssue 

of  whet her  t he c i r cui t  cour t s i n each case f ai l ed t o i nf or m 

def endant s about  t he ef f ect  of  t hei r  r ead- i ns.   I n t hi s case,  

St r aszkowski  ar gues t hat  t he c i r cui t  cour t  er r ed i n not  

i nf or mi ng hi m i t  coul d deem hi s r ead- i n char ges admi t t ed at  

sent enci ng.   I n Gar ski ,  t he def endant  had si mi l ar l y ar gued t hat  

t he t r i al  cour t  never  i nf or med hi m t hat  i t  coul d or der  

r est i t ut i on.   See Gar ski ,  75 Wi s.  2d at  75.   Ci t i ng Aust i n,  t hi s 

cour t  i n Gar ski  di d r ecommend t hat  cour t s advi se def endant s of  

t he ef f ect  of  r ead- i ns,  " i ncl udi ng t hat  t he j udge may t ake t hese 

of f enses i nt o consi der at i on when sent enci ng, "  but  t hi s cour t  

al so concl uded t hat  t he i nf or mat i on gi ven t o t he def endant  had 

been suf f i c i ent ,  t her e bei ng no addi t i onal  r equi r ement  t hat  
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cour t s expl ai n t o of f ender s pr i or  t o accept i ng pl eas t hat  

r est i t ut i on may be i mposed.   I d.  at  76- 77.    

¶151 I n t hi s case,  St r aszkowski  r ecei ved mor e i nf or mat i on 

about  t he ef f ect s of  r ead- i ns t han t he def endant  i n Gar ski ,  even 

concedi ng he was t ol d t hat  he coul d be or der ed t o pay 

r est i t ut i on f or  t he r ead- i n cr i me.   I f  under  Gar ski  we concl uded 

t hat  l ess i nf or mat i on was adequat e,  t he i nf or mat i on gi ven t o 

St r aszkowski  i n t hi s case,  whi ch descr i bed t he ef f ect s of  r ead-

i n i n t he cont ext  of  r est i t ut i on,  was adequat e as wel l .    

¶152 As such,  any er r or  i n t hi s case was har ml ess.   Under  

Wi s.  St at .  § 805. 18( 2) ,  we wi l l  not  r ever se t he j udgment  of  a 

c i r cui t  cour t  unl ess an exami nat i on of  t he r ecor d r eveal s t hat  

t he er r or  was not  har ml ess,  but  had af f ect ed t he def endant ' s 

subst ant i al  r i ght s.   We det er mi ne whet her  t her e has been 

har ml ess er r or  by l ooki ng at  t he t ot al i t y of  t he c i r cumst ances.   

St at e v.  Har r i s,  2008 WI  15,  ¶48,  ___ Wi s.  2d ___,  745 N. W. 2d 

397.   We have pr evi ousl y appl i ed t he har ml ess er r or  t est  t o 

r evi ew deni ed r equest s t o wi t hdr aw gui l t y pl eas,  expl ai ni ng t hat  

i n such cases,  t he st andar d i s whet her  t he al l eged er r or  

" suf f i c i ent l y under mi nes t he cour t ' s  conf i dence i n t he out come 

of  t he j udi c i al  pr oceedi ng. "   See i d. ,  ¶42 ( c i t i ng St at e v.  

Har r i s,  2004 WI  64,  ¶¶27,  30- 31,  33,  34,  272 Wi s.  2d 80,  680 

N. W. 2d 737) .   

I I I  

¶153 I n sum,  I  concur  wi t h t he maj or i t y ' s af f i r mat i on of  

t he c i r cui t  cour t ' s  or der  denyi ng St r aszkowski ' s mot i on t o 

wi t hdr aw hi s gui l t y pl ea,  due t o St r aszkowski ' s f ai l ur e t o 
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est abl i sh any pr ej udi c i al  er r or  or  mani f est  j ust i ce r esul t i ng 

f r om t he ci r cui t  cour t ' s  deni al  of  hi s pl ea wi t hdr awal  r equest .   

However ,  I  st r ongl y di sagr ee wi t h t he maj or i t y ' s  st at ement  and 

r el at ed anal ysi s t hat  c i r cui t  cour t s " shoul d not  deem a 

def endant ' s agr eement  t o have a char ge r ead i n f or  consi der at i on 

at  sent enci ng and di smi ssed on t he mer i t s t o be an admi ssi on of  

gui l t  of  t he r ead- i n char ge f or  pur poses of  sent enci ng, "  and 

t hat  " pr osecut i ng at t or neys,  def ense counsel ,  and ci r cui t  cour t s  

shoul d her eaf t er  avoi d .  .  .  t he t er mi nol ogy ' admi t '  or  ' deemed 

admi t t ed'  i n r ef er r i ng t o or  expl ai ni ng a def endant ' s agr eement  

t o r ead- i n char ges. "   Maj or i t y op. ,  ¶¶92,  94.   

¶154 I  al so r espect f ul l y but  st r ongl y di sagr ee wi t h t he 

maj or i t y ' s r ul i ng t hat  " wi t hdr aw[ s]  l anguage i n t he case l aw 

t hat  may be r ead as i nt i mat i ng t hat  when a char ge i s r ead i n a 

def endant  must  admi t  or  i s  deemed t o admi t  t he r ead- i n char ge 

f or  sent enci ng pur poses. "   Maj or i t y op. ,  ¶95.   The hi st or y of  

Wi sconsi n r ead- i n l aw r ef l ect s a consi st ent  r ecogni t i on by al l  

t hr ee br anches of  our  st at e gover nment ——r epr esent ed by our  

cour t s,  t he l egi s l at ur e,  and t he Depar t ment  of  Just i ce,  who have 

al l  wei ghed i n on t hi s i ssue——t hat  an agr eement  t o have one' s 

cr i mes r ead i n may be i nt er pr et ed as an admi ssi on of  t hose 

cr i mes.   I t  i s  uncl ear  how t he maj or i t y ' s opi ni on wi l l  af f ect  

our  st at e' s l ongst andi ng t r adi t i ons and pr ecedent s r el at ed t o 

r ead- i n pr ocedur es.   I n t he end,  however ,  we r emai n const r ai ned 

by t he l egi s l at i ve mandat es of  Wi s.  St at .  § 973. 20 whi ch cl ear l y 

descr i be r est i t ut i on i n t er ms of  a def endant ' s payment  f or  hi s 

or  her  cr i mi nal  conduct ,  whi ch t he def endant  necessar i l y  
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acknowl edges by v i r t ue of  agr eei ng t o t he sent enci ng cour t ' s 

consi der at i on of  hi s or  her  cr i mes.   A def endant ,  qui t e s i mpl y,  

cannot  agr ee t hat  hi s or  her  conduct  i n t he commi ssi on of  a 

cr i me may be consi der ed wi t hout  c l ear l y i mpl yi ng ( and t her eby 

i mpl i c i t l y  admi t t i ng)  t hat  such conduct  exi st ed i n t he f i r st  

pl ace.   The maj or i t y,  unf or t unat el y,  i nsi st s on such a semant i c  

di st i nct i on,  cont r ar y t o Wi sconsi n' s st at ut or y and case l aw t o 

dat e.   

¶155 We shoul d not  send t he message t o v i ct i ms t hat  t hose 

who i nj ur ed t hem can pay of f  t hei r  cr i mes monet ar i l y  wi t hout  

ever  acknowl edgi ng r esponsi bi l i t y  f or  t hei r  act i ons.   I t  woul d 

be anat hema t o our  syst em of  j ust i ce and t r ut h- seeki ng t o 

el i mi nat e t he r equi r ement  t hat  a per son ei t her  be pr oven gui l t y 

or  acknowl edge one' s cr i mi nal  conduct  bef or e payi ng a v i ct i m 

r est i t ut i on f or  t hat  cr i me.  

¶156 For  t he f or egoi ng r easons,  I  r espect f ul l y concur .  

¶157 I  am aut hor i zed t o st at e t hat  Just i ce ANNETTE 

KI NGSLAND ZI EGLER j oi ns t hi s concur r ence.  
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