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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed.   

 

¶1 PATI ENCE DRAKE ROGGENSACK,  J.    A l awsui t  i n t he 

Uni t ed St at es Di st r i ct  Cour t  f or  t he Di st r i ct  of  Or egon 

( her ei naf t er  " Di st r i ct  Cour t  of  Or egon" )  t hat  r esul t ed i n a 

j udgment  f or  $958, 253. 40 ent er ed agai nst  t wo of  t he r espondent s,  

Ki shan Bagadi a and UNI K Associ at es ( col l ect i vel y,  " UNI K" ) ,  and 

i n f avor  of  t he t wo ot her  r espondent s,  Symant ec Cor por at i on and 

Quar t er deck Cor por at i on ( col l ect i vel y,  " Symant ec" ) ,  pr eci pi t at ed 

t he pr esent  act i on f i l ed by UNI K' s i nsur er ,  Acui t y Mut ual  

I nsur ance Company ( " Acui t y" ) ,  i n t he Waukesha Count y Ci r cui t  
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Cour t . 1  Acui t y sought  a decl ar at i on t hat  i t s i nsur ance pol i cy 

wi t h UNI K does not  cover  t he damages ent er ed by t he Di st r i ct  

Cour t  of  Or egon f or  an " adver t i s i ng i nj ur y"  Symant ec al l eges 

t hat  i t  i ncur r ed as a r esul t  of  UNI K' s i nf r i ngement  of  

Symant ec' s copyr i ght s and t r ademar ks.   Al t er nat i vel y,  i n t he 

event  t he c i r cui t  cour t  ul t i mat el y hel d t hat  Acui t y ' s pol i cy 

does cover  t he damages,  Acui t y sought  a decl ar at i on t hat  t he 

amount  i t  owes UNI K i s set  of f  by t he amount  Symant ec has 

al l egedl y r ecover ed f r om anot her  i nsur er .  

¶2 The ci r cui t  cour t  ent er ed a f i nal  j udgment  agai nst  

Acui t y,  di r ect i ng Acui t y t o i ndemni f y UNI K f or  t he f ul l  

$958, 253. 40,  pl us i nt er est .  

¶3 We r evi ew t he deci s i on by t he cour t  of  appeal s2 

af f i r mi ng t he ci r cui t  cour t ' s  ent r y of  f i nal  j udgment  agai nst  

Acui t y and i n f avor  of  UNI K and Symant ec.   Two i ssues conf r ont  

us:   ( 1)  Whet her ,  under  Acui t y ' s Commer ci al  Gener al  Li abi l i t y  

( " CGL" )  i nsur ance pol i cy,  UNI K engaged i n " adver t i s i ng act i v i t y"  

r esul t i ng i n UNI K' s i nf r i ngement  of  Symant ec' s  copyr i ght s and 

t r ademar ks,  t her eby obl i gat i ng Acui t y t o i ndemni f y UNI K.   ( 2)  I f  

so,  whet her  t he amount  i n whi ch Acui t y i s obl i gat ed t o i ndemni f y 

UNI K may be of f set  by t he amount  Symant ec pur por t edl y has 

al r eady r ecei ved f r om anot her  i nsur er .   We af f i r m.   We hol d t hat  

Acui t y i s l i abl e f or  t he damages ent er ed agai nst  UNI K,  because 

                                                 
1 The Honor abl e Mar k S.  Gempel er  pr esi ded.  

2 Acui t y v.  Bagadi a,  2007 WI  App 133,  302 Wi s.  2d 228,  734 
N. W. 2d 464.  
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Acui t y ' s pol i cy assur es cover age f or  t he copyr i ght  and t r ademar k 

i nf r i ngement  UNI K commi t t ed as a r esul t  of  adver t i s i ng 

Symant ec' s pr oduct s.   However ,  we decl i ne t o consi der  whet her  

Acui t y i s ent i t l ed t o have t he j udgment  amount  of f set  by t he 

amount  Symant ec has al l egedl y col l ect ed f r om anot her  i nsur er  

because t he r ecor d wi t h r espect  t o t hat  i ssue i s  i nsuf f i c i ent l y 

devel oped f or  us t o r ender  a deci s i on.     

I .   BACKGROUND3 

¶4 I n 2002,  Symant ec sought  t o put  a hal t  t o UNI K' s 

unaut hor i zed di st r i but i on and sal e of  Symant ec sof t war e by 

f i l i ng a l awsui t  i n t he Di st r i ct  Cour t  of  Or egon al l egi ng 

copyr i ght  and t r ademar k i nf r i ngement .   Symant ec cr eat es,  

publ i shes and manuf act ur es sof t war e t hat  pr ot ect s t he secur i t y 

of  per sonal  comput er s.   I t  owns f our  copyr i ght s at  i ssue:   

Nor t on Ant i Vi r us®,  Nor t on Ut i l i t i es®,  Nor t on Ghost ®,  and Nor t on 

Cl eanSweep®.   I t  al so owns si x t r ademar ks at  i ssue:   Symant ec®,  

Nor t on Syst emWor ks®,  Nor t on Ant i Vi r us®,  Nor t on Ut i l i t i es®,  

                                                 
3 The f act s set  f or t h ar e undi sput ed.   The por t i on of  t he 

" Backgr ound"  sect i on descr i bi ng t he l i t i gat i on i n t he Di st r i ct  
Cour t  of  Or egon col l ect s i t s f act s f r om Symant ec ' s compl ai nt  i n 
t hat  l awsui t ,  f r om exhi bi t s cont ai ned i n t he r ecor d,  f r om t he 
di st r i ct  cour t ' s  opi ni on gr ant i ng summar y j udgment  i n Symant ec' s  
f avor  and f r om t he di st r i ct  cour t ' s  separ at e opi ni ons awar di ng 
cost s and f ees.   The opi ni on gr ant i ng summar y j udgment  i s 
appar ent l y unpubl i shed and unavai l abl e,  bot h i n t he r epor t er s 
and t he el ect r oni c dat abases.   The opi ni ons awar di ng cost s and 
f ees ar e f ound i n:   Symant ec Cor p.  v.  CD Mi cr o,  I nc. ,  No.  02-
406- KI ,  2005 WL 1334557 ( D.  Or .  Jun.  2,  2005)  and Symant ec Cor p.  
v.  CD Mi cr o,  I nc. ,  No.  04- 227- KI ,  2005 WL 1972563 ( D.  Or .  
Aug.  12,  2005)  ( consol i dat ed cases) .  
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Nor t on Ghost ®,  and Nor t on Cl eanSweep®. 4   UNI K Associ at es,  whi ch 

i s i nsur ed by Acui t y,  i s  a Wi sconsi n- based sof t war e vendor  whose 

busi ness f ocuses pr i mar i l y on pur chasi ng comput er  sof t war e at  

di scount  pr i ces and t hen sel l i ng t hat  sof t war e t o r esel l er s.   

Symant ec c l ai med i n t he f eder al  sui t  t hat  UNI K,  among ot her  

act i ons,  adver t i sed,  di st r i but ed,  and sol d Symant ec' s 

copyr i ght ed and t r ademar ked pr oduct s wi t hout  aut hor i zat i on.   

Symant ec al so al l eged t hat  UNI K' s act i ons caused i nj ur y t o 

Symant ec,  i ncl udi ng consumer  decept i on and conf usi on.  

¶5 The Di st r i ct  Cour t  of  Or egon i ssued summar y j udgment  

i n Symant ec' s  f avor .   I t  f ound t hat  UNI K " adver t i sed 

[ Symant ec' s]  Syst emWor ks®5 sof t war e t hr ough t r ade magazi nes,  

t el ephone mar ket i ng,  di r ect  mai l i ngs,  and suppl yi ng sampl es t o 

i nt er est ed buyer s. "   Symant ec Cor p.  v.  CD Mi cr o,  I nc. ,  No.  02-

406- KI ,  s l i p op.  at  4 ( D.  Or .  Feb.  24,  2005) .  UNI K pl aced 

adver t i sement s bear i ng Symant ec' s t r ademar ked name i n comput er  

t r ade magazi nes.   I n addi t i on,  UNI K shi pped sampl es of  

Symant ec' s Syst emWor ks® pr oduct s t o exi st i ng cust omer s who 

r equest ed t hem over  t he phone.   UNI K woul d shi p a sampl e di sk 

cont ai ni ng t he Syst emWor ks® sof t war e i n a pl ai n,  whi t e paper  

s l eeve wi t hout  a r et ai l  box or  a manual .   I n accor dance wi t h t he 

                                                 
4 Mor e pr eci sel y,  Quar t er deck owns t he copyr i ght  and 

t r ademar k on Nor t on Cl eanSweep®,  whi l e Symant ec owns t he 
copyr i ght s and t r ademar ks on t he ot her  pr oduct s.    

5 The Syst emWor ks® sof t war e const i t ut es " sui t es"  of  s i x  
separ at e sof t war e pr oduct s,  i ncl udi ng t he t r ademar ked Nor t on 
Syst emWor ks®,  Nor t on Ant i Vi r us®,  Nor t on Ut i l i t i es®,  and Nor t on 
Ghost ®.   
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cust omer ' s speci f i cat i ons,  UNI K woul d mar k t he i nner  hub of  t he 

sampl e di sk t o i ndi cat e t he Syst emWor ks® pr oduct s cont ai ned 

wi t hi n.   The cust omer  woul d i nspect  t he sampl e.   I f  t he sampl e 

met  t he cust omer ' s appr oval ,  t he cust omer  woul d pl ace a f ul l  

or der  f or  t he pr oduct  wi t h UNI K.   UNI K,  i n t ur n,  woul d pl ace t he 

or der  wi t h i t s suppl i er  and,  upon r ecei pt ,  woul d shi p t he f ul l  

or der  t o i t s cust omer  i n t he pl ai n,  whi t e s l eeves i t  used t o 

shi p t he sampl es.   Symant ec sol d each of  i t s  Syst emWor ks® sui t es 

of  sof t war e f or  mor e t han $40,  but  UNI K sol d t hem at  pr i ces 

r angi ng f r om $3. 50 t o $20.   UNI K sol d 117, 273 copi es of  

Symant ec' s sof t war e bet ween December  2000 and Oct ober  2003,  

gener at i ng appr oxi mat el y $845, 672 i n gr oss r evenue.    

¶6 The f eder al  cour t  concl uded t hat  UNI K' s act i ons 

v i ol at ed Symant ec' s copyr i ght s and t r ademar ks.   I t  or der ed bot h 

an i nj unct i on and monet ar y damages.   The cour t  enj oi ned UNI K 

f r om " [ d] i ssemi nat i ng,  pr omot i ng,  sel l i ng,  of f er i ng f or  sal e,  

di st r i but i ng,  or  usi ng any unaut hor i zed copi es"  of  Symant ec' s  

copyr i ght ed pr oduct s.   Symant ec,  No.  02- 406- KI ,  [ St i pul at ed]  

Per manent  I nj unct i on,  ¶1( a)  ( D.  Or .  May 3,  2005) .   I t  f ur t her  

enj oi ned UNI K f r om " [ p] r ocur i ng,  usi ng ( i ncl udi ng use on web 

si t es,  on t he I nt er net ,  and on any pr oduct s di st r i but ed by 

UNI K) ,  r epr oduci ng,  count er f ei t i ng,  or  copyi ng any of  

[ Symant ec' s]  r egi st er ed t r ademar ks,  or  di st r i but i ng any pr oduct s 

bear i ng [ Symant ec' s]  t r ademar ks. "   I d.  at  ¶b.    

¶7 The cour t  al so i mposed monet ar y  damages.   I t  awar ded 

st at ut or y damages of  $60, 000 f or  each of  t he s i x Symant ec 

t r ademar ks UNI K i nf r i nged and $15, 000 f or  each of  t he f our  
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Symant ec copyr i ght s UNI K i nf r i nged.   Pur suant  t o f eder al  

st at ut es6 pr ovi di ng f or  el ect i on of  damages,  Symant ec el ect ed t o 

r ecover  t he $360, 000 i n st at ut or y t r ademar k i nf r i ngement  

damages,  but  el ect ed t o f or ego t he $60, 000 i n st at ut or y 

copyr i ght  i nf r i ngement  damages i n f avor  of  col l ect i ng $272, 226 

i n act ual  copyr i ght  i nf r i ngement  damages.   The cour t  al so 

awar ded Symant ec cost s and at t or ney' s f ees of  $326, 07. 40,  

br i ngi ng t he t ot al  j udgment  agai nst  UNI K t o $958, 253. 40.   

¶8 Meanwhi l e,  as t he f eder al  l awsui t  unf ol ded,  Acui t y 

f i l ed a l awsui t  i n Waukesha Count y Ci r cui t  Cour t ,  seeki ng,  v i a a 

mot i on f or  summar y j udgment ,  a decl ar at i on t hat  i t  had no dut y 

t o def end UNI K i n t he Or egon act i on.   The cour t  deni ed Acui t y ' s 

mot i on and or der ed Acui t y t o def end.   However ,  t he Di st r i ct  

Cour t  of  Or egon ent er ed f i nal  j udgment  agai nst  UNI K.   Acui t y,  

Symant ec and UNI K t hen f i l ed cr oss mot i ons f or  summar y j udgment  

wi t h r espect  t o t he quest i on of  whet her  Acui t y  had a dut y t o 

i ndemni f y UNI K f or  t he f eder al  cour t  j udgment .   The ci r cui t  

cour t  deni ed Acui t y ' s mot i on and gr ant ed Symant ec' s and UNI K' s  

r espect i ve mot i ons.   I n i t s f i nal  j udgment ,  t he cour t  or der ed 

Acui t y t o i ndemni f y UNI K f or  t he f ul l  $958, 253. 40 pl us 

pr ej udgment  i nt er est ,  despi t e Acui t y ' s r equest  t hat  t he awar d be 

                                                 
6 See 15 U. S. C.  § 1117( c)  f or  t he avai l abl e el ect i on of  

damages f or  t r ademar k i nf r i ngement .   See 17 U. S. C.  § 504( b)  f or  
t he avai l abl e el ect i on of  damages f or  copyr i ght  i nf r i ngement .     
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of f set  by t he al l eged $165, 964. 38 Symant ec had al r eady r ecei ved 

f r om Cont i nent al  Casual t y Company. 7  

¶9 The cour t  of  appeal s af f i r med.   Acui t y v.  Bagadi a,  

2007 WI  App 133,  ¶1,  302 Wi s.  2d 228,  734 N. W. 2d 464.   I t  hel d 

t hat  Acui t y ' s i nsur ance pol i cy  wi t h UNI K cover ed Symant ec' s 

j udgment  wi t h r espect  t o bot h i t s copyr i ght  i nf r i ngement  and 

t r ademar k i nf r i ngement  c l ai ms.   UNI K engaged i n " adver t i s i ng 

act i v i t y, "  as descr i bed i n t he pol i cy,  whi ch r esul t ed f r om i t s 

i nf r i ngi ng Symant ec' s copyr i ght s and t r ademar ks.   Accor di ngl y,  

t he cour t  of  appeal s hel d t hat  Acui t y i s obl i gat ed t o i ndemni f y 

UNI K f or  t he f ul l  amount  ent er ed by t he c i r cui t  cour t .   The 

cour t  of  appeal s al so deni ed Acui t y ' s r equest  t o of f set  t he 

awar d by t he $165, 964. 38 Acui t y  al l eges Symant ec r ecei ved f r om 

Cont i nent al ,  poi nt i ng out  t hat  t he r ecor d i s i nsuf f i c i ent  t o 

al l ow i t  " t o det er mi ne who owes what . "   I d. ,  ¶24.  

¶10 The cour t  of  appeal s empl oyed a t hr ee- st ep t est  t o 

r each i t s concl usi on t hat  UNI K' s act i v i t i es r esul t ed i n 

" adver t i s i ng i nj ur y"  t o Symant ec,  t her eby obl i gat i ng Acui t y t o 

i ndemni f y UNI K.   I d. ,  ¶6.   Fi r st ,  t he cour t  concl uded t hat  

                                                 
7 Symant ec opposed Acui t y ' s r equest  f or  an of f set ,  

cont endi ng t hat  Cont i nent al  Casual t y Company' s al l eged payment  
was subj ect  t o a r eser vat i on of  r i ght s t o cont est  cover age.    

Cont i nent al  i s  not  a par t y t o t hi s sui t .   Symant ec does not  
di sput e t hat  Cont i nent al  pai d i t  $165, 964. 38,  as Acui t y al l eges.   
However ,  t her e i s no pr oof  i n t he r ecor d t hat  t he amount  
act ual l y was pai d.   I n addi t i on,  t her e i s no i ndi cat i on i n t he 
r ecor d whet her  t her e has been a f i nal  det er mi nat i on of  
Cont i nent al ' s  l egal  obl i gat i ons wi t h r espect  t o Symant ec' s 
awar d.   Fi nal l y,  pr esumabl y a Cont i nent al  i nsur ance pol i cy 
cover i ng UNI K exi st s,  but  i t  i s  al so absent  f r om t he r ecor d.    
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copyr i ght  i nf r i ngement  and t r ademar k i nf r i ngement  const i t ut ed 

enumer at ed of f enses under  Acui t y ' s pol i cy——copyr i ght  by v i r t ue 

of  bei ng expr essl y enumer at ed i n t he pol i cy,  and t r ademar k by 

v i r t ue of  bei ng encompassed wi t hi n " t i t l e, "  whi ch i s expr essl y  

enumer at ed i n t he pol i cy.   I d. ,  ¶¶7,  17.   Second,  t he cour t  

concl uded t hat  UNI K adver t i sed Symant ec' s copyr i ght ed and 

t r ademar ked pr oduct s and names.   I d. ,  ¶¶7,  9,  18.   Fi nal l y,  t he 

cour t  concl uded t hat  t her e exi st ed a causal  nexus bet ween UNI K' s 

adver t i s i ng and i t s i nf r i ngement  of  Symant ec' s copyr i ght s and 

t r ademar ks.   I d. ,  ¶¶13,  19,  22.   

¶11 We gr ant ed r evi ew and now af f i r m.  

I I .   DI SCUSSI ON 

A.  St andar d of  Revi ew 

¶12 We ar e cal l ed upon t o r evi ew an ent r y of  summar y 

j udgment  t hat  i nt er pr et ed an i nsur ance pol i cy.   We r evi ew t he 

i nt er pr et at i on of  an i nsur ance pol i cy i ndependent l y,  but  

benef i t i ng f r om t he di scussi ons of  t he cour t  of  appeal s and t he 

ci r cui t  cour t .   Nu Pak,  I nc.  v.  Wi ne Speci al t i es I nt ' l ,  Lt d. ,  

2002 WI  App 92,  ¶6,  253 Wi s.  2d 825,  643 N. W. 2d 848.   We al so 

r evi ew a deci s i on on summar y j udgment  i ndependent l y,  usi ng t he 

same met hodol ogy as t he c i r cui t  cour t .   Fi r eman' s Fund I ns.  Co.  

of  Wi s.  v.  Br adl ey Cor p. ,  2003 WI  33,  ¶15,  261 Wi s.  2d 4,  660 

N. W. 2d 666;  Wi s.  St at .  § 802. 08( 2) .    
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B.  Pol i cy I nt er pr et at i on 

¶13 We i nt er pr et  undef i ned wor ds and phr ases of  an 

i nsur ance pol i cy  as t hey woul d be under st ood by a r easonabl e 

i nsur ed.   West phal  v.  Far mer s I ns.  Exch. ,  2003 WI  App 170,  ¶21,  

266 Wi s.  2d 569,  669 N. W. 2d 166.   I f  t he pol i cy l anguage i s 

unambi guous,  we i nt er pr et  t he pol i cy i n accor dance wi t h t he 

pl ai n meani ng of  i t s  pr ovi s i ons.   See Gar r i guenc v.  Love,  67 

Wi s.  2d 130,  135,  226 N. W. 2d 414 ( 1975) .   I f ,  however ,  t he 

l anguage t hat  i s undef i ned i n t he pol i cy i s " suscept i bl e t o mor e 

t han one r easonabl e const r uct i on when r ead i n cont ext , "  i t  i s 

ambi guous.   West phal ,  266 Wi s.  2d 569,  ¶21.   When such pol i cy 

l anguage r el at es t o cover age and i s ambi guous,  we i nt er pr et  t he 

pol i cy i n f avor  of  t he i nsur ed t o af f or d cover age.   Car di nal  v.  

Leader  Nat ' l  I ns.  Co. ,  166 Wi s.  2d 375,  382,  480 N. W. 2d 1 

( 1992) .  

¶14 Acui t y ' s CGL pol i cy st at es t hat  i t  " wi l l  pay"  i t s 

i nsur ed sums i t  i s  l egal l y obl i gat ed t o pay as a r esul t  of  

adver t i s i ng i nj ur y caused by t he i nsur ed.   The pol i cy f ur t her  

st at es t hat  i t  pr ovi des cover age f or  " adver t i s i ng i nj ur y"  

" caused by an of f ense commi t t ed i n t he cour se of  adver t i s i ng 

[ t he i nsur ed' s]  goods,  pr oduct s or  ser vi ces. "   The pol i cy 

def i nes " adver t i s i ng i nj ur y"  as an i nj ur y st emmi ng f r om,  among 

ot her  t hi ngs,  " [ m] i sappr opr i at i on of  adver t i s i ng i deas or  st y l e 

of  doi ng busi ness"  or  " [ i ] nf r i ngement  of  copyr i ght ,  t i t l e or  

s l ogan. "    

¶15 We exami ne t he pr ovi s i ons mor e cl osel y.   The pol i cy 

pr ovi des i n per t i nent  par t :  
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LI ABI LI TY AND MEDI CAL EXPENSES COVERAGES 

1.  Busi ness Li abi l i t y  

a.  We wi l l  pay t hose sums t hat  t he i nsur ed 
becomes l egal l y obl i gat ed t o pay as damages because of  
.  .  .  adver t i s i ng i nj ur y t o whi ch t hi s i nsur ance 
appl i es.    

.  .  .  .  

b.  Thi s i nsur ance appl i es [ t o] :  

.  .  .  .  

( b)  Adver t i s i ng i nj ur y caused by an of f ense 
commi t t ed i n t he cour se of  adver t i s i ng your  goods,  
pr oduct s or  ser vi ces;  

.  .  .  .  

LI ABI LI TY AND MEDI CAL EXPENSES DEFI NI TI ONS 

1.  " Adver t i s i ng i nj ur y"  means i nj ur y ar i s i ng 
out  of  one or  mor e of  t he f ol l owi ng of f enses:  

.  .  .  .  

c.  Mi sappr opr i at i on of  adver t i s i ng i deas or  
st y l e of  doi ng busi ness;  or  

d.  I nf r i ngement  of  copyr i ght ,  t i t l e or  s l ogan.    

( Emphasi s i n or i gi nal . )  

¶16 To det er mi ne whet her  t hese pr ovi s i ons obl i gat e Acui t y 

t o i ndemni f y UNI K,  we must  det er mi ne whet her  UNI K engaged i n 

" adver t i s i ng act i v i t y"  r esul t i ng i n an " adver t i s i ng i nj ur y, "  as 

def i ned by Acui t y ' s pol i cy.   We empl oy a t hr ee- st ep t est  

ar t i cul at ed i n Fi r eman' s Fund t o do so:   ( 1)  Does UNI K' s conduct  

f i t  wi t hi n an of f ense t he pol i cy enumer at es?  ( 2)   Di d UNI K 

engage i n adver t i s i ng act i v i t y?  ( 3)  I s t her e a causal  

connect i on bet ween UNI K' s adver t i s i ng act i v i t y and t he damages?  
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See Fi r eman' s Fund,  261 Wi s.  2d 4,  ¶26.   Because t he ci r cui t  

cour t ' s  f i nal  j udgment  agai nst  Acui t y r equi r ed t he i nsur er  t o 

i ndemni f y UNI K f or  damages r esul t i ng f r om bot h i t s copyr i ght  

i nf r i ngement  and i t s t r ademar k i nf r i ngement ,  we must  pose al l  

t hr ee quest i ons wi t h r espect  t o bot h copyr i ght  and t r ademar k.  

C.  The Fi r eman' s Fund Thr ee- St ep Test  

¶17 We f i r st  consi der  whet her  UNI K' s conduct ,  r el at ed t o 

bot h copyr i ght  i nf r i ngement  and t r ademar k i nf r i ngement ,  f i t s  

wi t hi n an enumer at ed of f ense i n Acui t y ' s CGL pol i cy.    

1.  Enumer at ed of f ense 

a.  copyr i ght  i nf r i ngement  

¶18 Acui t y concedes t hat  copyr i ght  i nf r i ngement  i s an 

enumer at ed of f ense wi t hi n t he pol i cy.   I ndeed,  t he pol i cy i s 

c l ear  on i t s f ace t hat  " adver t i s i ng i nj ur y"  means " i nf r i ngement  

of  copyr i ght . "   UNI K i nf r i nged Symant ec' s copyr i ght s by 

di st r i but i ng sampl e di sks cont ai ni ng Symant ec' s copyr i ght ed 

Syst emWor ks® sof t war e wi t hout  Symant ec' s aut hor i zat i on.  

b.  t r ademar k i nf r i ngement  

¶19 The Di st r i ct  Cour t  of  Or egon f ound t hat  UNI K i nf r i nged 

Symant ec' s t r ademar ks when i t  di st r i but ed,  wi t hout  

aut hor i zat i on,  di sks cont ai ni ng comput er  sof t war e denot ed by 

Symant ec' s t r ademar ked names and when i t  used Symant ec' s  

t r ademar ked names i n pr i nt  adver t i s i ng.    

¶20 Symant ec cont ends t hat  t r ademar k i nf r i ngement  i s 

enumer at ed as an adver t i s i ng i nj ur y ei t her  under  t he pol i cy ' s 

" i nf r i ngement  of  t i t l e"  pr ovi s i on or  under  t he pol i cy ' s 

" mi sappr opr i at i on of  adver t i s i ng i deas or  st y l e of  doi ng 
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busi ness"  pr ovi s i on.   Fi r st ,  i t  ar gues t hat  t he pl ai n meani ng of  

t he wor d " t i t l e"  encompasses t r ademar ks and t hat  numer ous cour t s  

have so hel d.   Second,  i t  cont ends t hat  t r ademar k i nf r i ngement  

const i t ut es " mi sappr opr i at i on of  adver t i s i ng i deas or  st y l e of  

doi ng busi ness. "    

¶21 Acui t y r esponds t hat  our  case l aw has al r eady 

suggest ed t hat  t r ademar k i nf r i ngement  does not  f al l  wi t hi n 

" i nf r i ngement  of  t i t l e. "   Acui t y submi t s t hat  t hi s i s t he 

cor r ect  i nt er pr et at i on of  t he pol i cy,  because had t he par t i es 

i nt ended t o ensur e cover age f or  t r ademar k i nf r i ngement ,  t hey 

woul d have expr essl y i ncl uded t he wor d " t r ademar k"  i n t he 

pol i cy.  

¶22 The i nsur ance pol i cy def i nes adver t i s i ng i nj ur y i n 

par t  as " i nf r i ngement  of  .  .  .  t i t l e. "   " Ti t l e"  i s  not  a def i ned 

t er m i n t he pol i cy;  consequent l y,  we gi ve " t i t l e"  i t s  pl ai n,  

or di nar y meani ng.   Ci esl ewi cz v.  Mut .  Ser v.  Cas.  I ns.  Co. ,  84 

Wi s.  2d 91,  97- 98,  267 N. W. 2d 595 ( 1978) .   To do so,  we consul t  

di ct i onar i es and t he r el evant  case l aw t hat  has addr essed t he 

i ssue of  whet her  a t r ademar k i s i ncl uded wi t hi n t he t er m,  

" t i t l e. "   I n addi t i on,  because t he evol ut i on of  t he st andar d CGL 

pol i cy f or m i s usef ul  t o our  anal ysi s,  we obser ve r evi s i ons t o 

t hat  f or m as wel l .    

¶23 We f i r st  consul t  t he di ct i onar y def i ni t i on of  " t i t l e. "   

" Ti t l e"  has been def i ned as a " di st i ngui shi ng name"  or  " a 

descr i pt i ve or  di st i nct i ve appel l at i on. "   Random House 
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Unabr i dged Di ct i onar y,  1989 ( 2d ed.  1993) . 8  Al so i nst r uct i ve i s 

t hat  t he most  r ecent  edi t i on of  Bl ack' s Law Di ct i onar y t hat  

cont ai ns a def i ni t i on of  " t i t l e, "  out s i de of  t he cont ext  of  t he 

owner shi p of  pr oper t y,  r ef er s t he r eader  t o t he t er m 

" t r ademar k. "   Bl ack' s Law Di ct i onar y,  1485 ( 6t h ed.  1990) .   

Bl ack' s Law Di ct i onar y t hen def i ned " t r ademar k"  as " a 

di st i nct i ve mar k of  aut hent i c i t y,  t hr ough whi ch t he pr oduct s of  

par t i cul ar  manuf act ur er s or  t he vendi bl e commodi t i es of  

par t i cul ar  mer chant s may be di st i ngui shed f r om t hose of  ot her s. " 9  

I d.  at  1493.   We obser ve t hat  di ct i onar i es use si mi l ar  wor ds t o 

def i ne " t i t l e"  and " t r ademar k" :   a " t i t l e"  i s  a " di st i nct i ve 

appel l at i on, "  whi l e a " t r ademar k"  i s a " di st i nct i ve mar k. " 10 

                                                 
8 The si xt h edi t i on of  Bl ack' s Law Di ct i onar y def i nes 

" t i t l e"  as " [ a]  mar k,  st y l e,  or  desi gnat i on;  a di st i nct i ve 
appel l at i on. "   Bl ack' s Law Di ct i onar y,  1485 ( 6t h ed.  1990) .   
Per haps r ecogni z i ng t hat  t he t er m' s common meani ng i s no l onger  
appr eci abl y di st i nct  f r om i t s l egal  meani ng,  t he t wo mor e r ecent  
edi t i ons of  Bl ack' s Law Di ct i onar y,  t he sevent h and ei ght h 
edi t i ons,  do not  def i ne " t i t l e"  out s i de of  i t s appl i cat i on t o 
t he owner shi p of  pr oper t y.    

9 The most  r ecent  edi t i on of  Bl ack' s Law Di ct i onar y pr ovi des 
a s l i ght l y di f f er ent  def i ni t i on of  t he t er m " t r ademar k" :  " A 
wor d,  phr ase,  l ogo,  or  ot her  gr aphi c symbol  used by a 
manuf act ur er  or  sel l er  t o di st i ngui sh i t s pr oduct  or  pr oduct s 
f r om t hose of  ot her s.   Bl ack' s Law Di ct i onar y,  1530 ( 8t h ed.  
2004) .    

10 The West er n Di st r i ct  of  New Yor k has concl uded t hat  
" i nf r i ngement  of  s l ogan"  can al so i ncl ude t r ademar k 
i nf r i ngement .   J. A.  Br undage Pl umbi ng & Rot o- Root er ,  I nc.  v.  
Mass.  Bay I ns.  Co. ,  818 F.  Supp.  553,  559 ( W. D. N. Y.  1993) .   The 
cour t  c i t ed t he def i ni t i on of  " s l ogan"  f ound i n a l eadi ng 
t r eat i se:  
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¶24 We al so consi der  t hat  t he Wi sconsi n Cour t  of  Appeal s 

has concl uded t hat  t r ademar k i nf r i ngement  f al l s  under  

" i nf r i ngement  of  t i t l e. "   W.  Wi s.  Wat er ,  I nc.  v.  Qual i t y 

Bever ages of  Wi s. ,  I nc. ,  2007 WI  App 188,  ¶¶27- 28,  305 Wi s.  2d 

217,  738 N. W. 2d 114.   The cour t  concl uded t hat  unaut hor i zed use 

of  a wat er  suppl i er ' s l ogos on wat er  del i ver y t r ucks,  t r uck 

dr i ver  uni f or ms,  and wat er  bot t l e l abel s gave r i se t o a c l ai m 

f or  t r ademar k i nf r i ngement  under  t he pol i cy ' s " i nf r i ngement  of  

t i t l e"  pr ovi s i on.   I d. ,  ¶¶4,  25,  27- 28.   I t  expl ai ned t hat  i t  i s  

r easonabl e t o i nt er pr et  t he phr ase " i nf r i ngement  of  t i t l e"  as 

br oad enough t o embr ace t r ademar k i nf r i ngement ,  i n par t  because 

" i nf r i ngement  of  t i t l e"  i s  suscept i bl e t o mul t i pl e 

i nt er pr et at i ons,  and i n such event ,  our  cour t s const r ue t he 

pr ovi s i on i n f avor  of  cover age.   I d. ,  ¶28.  

                                                                                                                                                             
Sect i on 7. 5  Sl ogans as Mar ks.  

Nei t her  i n t he common l aw nor  [ i n]  t he Lanham Act  
i s [ t her e]  any r eason why a pl ur al i t y of  wor ds cannot  
f unct i on as a mar k t o i dent i f y  and di st i ngui sh goods 
or  ser vi ces.   A s l ogan or  any ot her  combi nat i on of  
wor ds i s capabl e of  t r ademar k s i gni f i cance,  i f  used i n 
such a way as t o i dent i f y and di st i ngui sh t he sel l er ' s 
goods or  ser vi ces f r om t hose of  ot her s.  

Under  common l aw unf ai r  compet i t i on pr i nci pl es,  
s l ogans have l ong been pr ot ect ed agai nst  use by ot her s 
so as t o be l i kel y t o conf use pur chaser s .  .  .  .   [ A]  
s l ogan mi ght  al so i ncor por at e a separ at e t r ademar k,  
such t hat  bot h t he s l ogan and t he mar k wi l l  be 
pr ot ect abl e.  

I d.  ( quot i ng McCar t hy,  Tr ademar ks and Unf ai r  Compet i t i on ( 2d ed.  
1984) ) .  
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¶25 West er n Wi sconsi n Wat er  f ol l owed t he Sevent h Ci r cui t ' s  

deci s i on i n Char t er  Oak Fi r e I nsur ance Co.  v.  Hedeen & Cos. ,  

C. V. ,  280 F. 3d 730 ( 7t h Ci r .  2002) .   Ther e,  t he i nsur er ,  Char t er  

Oak,  sought  a decl ar at or y j udgment  agai nst  t he i nsur eds t hat  i t  

had no dut y t o def end t hem agai nst  a c l ai m f or  t r ademar k 

i nf r i ngement .   I d.  at  735.   Under  i t s CGL pol i cy ,  whi ch mi r r or ed 

t he pol i cy at  i ssue her e i n al l  r el evant  r espect s,  Char t er  Oak 

ar gued t hat  t r ademar k i nf r i ngement  was not  a cover ed of f ense 

under  t he pol i cy because ( 1)  t he def i ni t i on of  " adver t i s i ng 

i nj ur y"  di d not  expr essl y r ef er  t o t r ademar k i nf r i ngement ,  and 

( 2)  t he pol i cy ' s speci f i c  i ncl usi on of  " copyr i ght  i nf r i ngement "  

as an adver t i s i ng i nj ur y demonst r at ed t hat  t r ademar k 

i nf r i ngement  coul d not  be cover ed as an adver t i s i ng i nj ur y.   I d.  

at  735- 36.   The cour t  r ej ect ed Char t er  Oak' s ar gument s.   I d.  at  

736.   Appl y i ng Wi sconsi n l aw,  t he cour t  hel d t hat  t he t r ademar k 

i nf r i ngement  c l ai m f el l  wi t hi n t he pol i cy ' s " i nf r i ngement  of  

t i t l e"  pr ovi s i on.   I d.   I t  r easoned t hat  " ' i nf r i ngement '  means 

usi ng someone el se' s wor ds, "  whi l e " ' t i t l e'  r ef er s t o names and 

r el at ed t r ademar ks. "   I d.  

¶26 West er n Wi sconsi n Wat er  deemed Char t er  Oak i t s 

" aut hor i t at i ve gui de"  f or  t hr ee r easons.   Fi r st ,  Char t er  Oak was 

deci ded si x year s af t er  Advance Wat ch Co.  v.  Kemper  Nat i onal  

I nsur ance Co. ,  99 F. 3d 795 ( 6t h Ci r .  1996) ,  a case r el i ed upon 

by t he i nsur er  t hat  r eached a concl usi on cont r ar y t o Char t er  

Oak' s mor e r ecent  concl usi on.   W.  Wi s.  Wat er ,  305 Wi s.  2d 217,  

¶27.   Second,  Char t er  Oak appl i ed Wi sconsi n l aw.   I d.   Fi nal l y,  

Char t er  Oak r ej ect ed t he hol di ng of  t wo ot her  f eder al  c i r cui t  
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cour t  cases t hat  adopt ed Advance Wat ch' s hol di ng t hat  

" i nf r i ngement  of  t i t l e"  does not  i ncl ude t r ademar k i nf r i ngement .   

I d.   

¶27 West er n Wi sconsi n Wat er  and Char t er  Oak ar e i n st ep 

wi t h numer ous cour t s addr essi ng t he i ssue of  whet her  t r ademar k 

i nf r i ngement  i s i ncl uded wi t hi n " i nf r i ngement  of  t i t l e. " 11   

¶28 I n addi t i on,  of  s i gni f i cant  hi st or i cal  not e,  i t  has 

been obser ved t hat ,  pr i or  t o 1986,  t he st andar d I nsur ance 

Ser vi ce Of f i ce CGL pol i cy f or m " i ncl uded ' unf ai r  compet i t i on'  as 

a cover ed cl ass of  adver t i s i ng i nj ur i es,  and [ expr essl y]  

excl uded i nj ur i es r esul t i ng f r om t r ademar k,  ser v i ce mar k and t he 

t r ade name i nf r i ngement . "   Bay El ec.  Suppl y,  I nc.  v.  Tr avel er s 

Ll oyds I ns.  Co. ,  61 F.  Supp.  2d 611,  617 ( S. D.  Tex.  1999)  

( emphasi s added) .   However ,  i n 1986,  t he I nsur ance Ser vi ce 

Of f i ce,  whi ch publ i shes st andar d f or ms wi del y used i n t he 

pr oper t y and casual t y i nsur ance i ndust r y,  r evi sed t he f or m t o 

r epl ace " unf ai r  compet i t i on"  wi t h t he phr ase " mi sappr opr i at i on 

of  adver t i s i ng i deas and st y l e of  doi ng busi ness, "  whi l e i t  al so 

el i mi nat ed t he t r ademar k,  ser vi ce mar k and t r ade name excl usi on.   

I d.   The r evi si on t her ef or e i mpl i es t hat  c l ai ms r el at ed t o 

t r ademar k i nf r i ngement  woul d be i ncl uded wi t hi n t he r evi sed CGL 

pol i cy.   I d. ;  see al so,  Adol f o House Di st r i b.  Cor p.  v.  Tr avel er s 

                                                 
11 See,  e. g. ,  Her i t age Mut .  I ns.  Co.  v.  Advanced Pol ymer  

Tech. ,  I nc. ,  97 F.  Supp.  2d 913,  922 ( S. D.  I nd.  2000) ;  Sent ex 
Sys. ,  I nc.  v.  Har t f or d Acci dent  & I ndem.  Co. ,  882 F.  Supp.  930,  
944 ( C. D.  Cal .  1995) .  
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Pr op.  & Cas.  I ns.  Co. ,  165 F.  Supp.  2d 1332,  1340 n. 4 ( S. D.  Fl a.  

2001) .   

¶29 Gi ven t he pl ai n meani ng of  " t i t l e, "  t he r easoni ng of  

West er n Wi sconsi n Wat er  and Char t er  Oak,  and t he evol ut i on of  

t he st andar d CGL pol i cy f or m,  we concl ude t hat  t he " i nf r i ngement  

of  t i t l e"  pr ovi si on i n Acui t y ' s CGL pol i cy encompasses cl ai ms of  

t r ademar k i nf r i ngement .   Symant ec owns t r ademar ks i n each of  t he 

f ol l owi ng:   Symant ec®,  Nor t on Syst emWor ks®,  Nor t on Ant i Vi r us®,  

Nor t on Ut i l i t i es®,  Nor t on Ghost ®,  and Nor t on Cl eanSweep®.   Each 

of  t hese desi gnat i ons i s ei t her  t he t i t l e of  a sof t war e pr ogr am 

t hey name or  t he br and under  whi ch t hose pr ogr ams ar e sol d ( i n 

t he case of  Symant ec®) .   Accor di ngl y,  UNI K engaged i n an 

enumer at ed of f ense when i t  i nf r i nged Symant ec' s t r ademar ks.  

¶30 Acui t y ar gues,  however ,  t hat  Fi r eman' s Fund has 

al r eady i nt i mat ed t hat  " i nf r i ngement  of  t i t l e"  does not  i ncl ude 

i nf r i ngement s of  t r ademar k.   I n Fi r eman' s Fund,  we concl uded 

t hat  t he compl ai nt  suf f i c i ent l y st at ed a c l ai m f or  t r ade dr ess 

i nf r i ngement  under  a pol i cy t hat  def i ned " adver t i s i ng i nj ur y"  t o 

i ncl ude " i nf r i ngement  of  t r ademar k,  copyr i ght ,  t i t l e or  s l ogan. "   

Fi r eman' s Fund,  261 Wi s.  2d 4,  ¶¶25,  29- 34 ( emphasi s added) .   

Accor di ngl y,  unl i ke t he pol i cy at  i ssue her e,  t he pol i cy at  

i ssue i n Fi r eman' s Fund expr essl y i ncl uded t r ademar k 

i nf r i ngement  wi t hi n t he def i ni t i on of  " adver t i s i ng i nj ur y. "   

I d. ,  ¶25.   We not ed t hat  t he i nsur ance company had r ecent l y 

added t r ademar k i nf r i ngement  t o i t s pol i cy and t her eby 

" br oadened"  t he def i ni t i on of  adver t i s i ng i nj ur y.   I d. ,  ¶25 

n. 23.   Acui t y cont ends t hat  Fi r eman' s Fund suppor t s t he 
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pr oposi t i on t hat  i t s pol i cy cannot  be const r ued t o i ncl ude 

i nf r i ngement  of  t r ademar k as an enumer at ed of f ense because t he 

pol i cy does not  expr essl y l i s t  " t r ademar k"  among t he adver t i s i ng 

i nj ur i es.  

¶31 Acui t y ' s ar gument  mi sses t he mar k because t he pol i cy 

at  i ssue i n Fi r eman' s Fund cont ai ned a di f f er ent  pr ovi s i on t han 

t he one pr esent ed her e.   We di d not  addr ess t he quest i on of  

whet her  an i nf r i ngement  of  t r ademar k may come wi t hi n t he t er m,  

" t i t l e. "   Whi l e f oot not e 23 of  t he Fi r eman' s Fund opi ni on r ef er s 

t o t he pol i cy ' s addi t i on of  t he wor d " t r ademar k"  as a 

" br oaden[ i ng] "  of  t he def i ni t i on of  " adver t i s i ng i nj ur y, "  

not hi ng i n t he opi ni on suggest s t hat  an " i nf r i ngement  of  t i t l e"  

pr ovi s i on excl udes cl ai ms f or  i nf r i ngement  of  t r ademar k.  

¶32 Acui t y f ur t her  ar gues t hat  t her e can exi st  no 

t r ademar k i nf r i ngement  c l ai ms under  i t s pol i cy because,  had t he 

par t i es i nt ended t o ensur e cover age f or  t r ademar k i nf r i ngement ,  

t hey woul d have expr essl y i ncl uded t he wor d " t r ademar k"  i n t he 

" copyr i ght ,  t i t l e or  s l ogan"  pr ovi s i on i n t he pol i cy.   Acui t y 

r el i es on Advance Wat ch as suppor t .    

¶33 Advance Wat ch hel d t hat  a pol i cy pr ovi s i on def i ni ng 

" adver t i s i ng i nj ur y"  as " i nf r i ngement  of  copyr i ght ,  t i t l e or  

s l ogan"  does not  encompass t r ademar k i nf r i ngement  c l ai ms.   

Advance Wat ch,  99 F. 3d at  802- 04.   The cour t  r easoned t hat  t he 

t er m " adver t i s i ng"  was l i mi t ed t o ver bal  conduct  and t hat  t he 

wor d " t r ademar k"  di d not  appear  i n t he pol i cy def i ni t i on of  

" adver t i s i ng i nj ur y. "   I d.  at  802- 03.   
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¶34 Advance Wat ch i s  unper suasi ve.   Fi r st ,  we di scer n no 

compel l i ng r eason t o l i mi t  t he t er m " adver t i s i ng"  t o ver bal  

conduct .   I ndeed,  bot h t he " nar r ow"  and " br oad"  def i ni t i ons of  

adver t i s i ng commonl y r ecogni zed i n case l aw encompass non- ver bal  

conduct .   The cases r ecogni ze t hat  " adver t i s i ng"  i s nar r owl y 

def i ned as " wi despr ead announcement  or  di st r i but i on of  

pr omot i onal  mat er i al s"  and br oadl y def i ned as " any or al ,  

wr i t t en,  or  gr aphi c st at ement  made by t he sel l er  i n any manner  

i n connect i on wi t h t he sol i c i t at i on of  busi ness. "   See,  e. g. ,  

Fi r eman' s Fund,  261 Wi s.  2d 4,  ¶43.   These al t er nat e 

def i ni t i ons,  by ascr i bi ng a def i ni t i on t o " adver t i s i ng"  t hat  

embr aces mor e t han ver bal  conduct ,  under mi ne Advance Wat ch' s 

concl usi on. 12   

¶35 Second,  as we have al r eady di scussed,  t he absence of  

t he wor d " t r ademar k"  i n a CGL pol i cy does not  f or ecl ose t he 

concl usi on t hat  t r ademar k i nf r i ngement  i s cover ed under  t he 

" adver t i s i ng i nj ur y"  pr ovi s i on i n Acui t y ' s pol i cy.   The Sevent h 

Ci r cui t  concl uded i n Char t er  Oak t hat  t r ademar k i nf r i ngement  i s 

cover ed under  a pol i cy def i ni ng " adver t i s i ng i nj ur y"  as an 

" i nf r i ngement  of  copyr i ght ,  t i t l e or  s l ogan. "   Char t er  Oak,  280 

F. 3d at  736.   Numer ous cour t s have hel d l i kewi se. 13  We agr ee 

                                                 
12 Mor eover ,  Advance Wat ch Co.  v.  Kemper  Nat i onal  I nsur ance 

Co. ,  99 F. 3d 795 ( 6t h Ci r .  1996) ,  i s  an " anomal y. "   Adol f o House 
Di st r i b.  Cor p.  v.  Tr avel er s Pr op.  & Cas.  I ns.  Co. ,  165 F.  Supp.  
2d 1332,  1339 ( S. D.  Fl a.  2001) .   I t  has been r oundl y cr i t i c i zed 
by ot her  cour t s as out  of  st ep wi t h t he pr evai l i ng v i ew.   See 
i d.  

13 See not e 11,  supr a.  
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wi t h t hese cour t s t hat  const r ui ng t he wor d " t i t l e"  t o encompass 

t r ademar k i nf r i ngement  c l ai ms i s consonant  bot h wi t h t he canons 

gover ni ng t he i nt er pr et at i on of  i nsur ance pol i c i es and wi t h t he 

pl ai n meani ng of  " t i t l e. "  

¶36 I n sum,  we concl ude t hat  UNI K' s i nf r i ngement  of  

Symant ec' s t r ademar ks const i t ut es an enumer at ed of f ense under  

t he " adver t i s i ng i nj ur y"  pr ovi s i on of  Acui t y ' s CGL pol i cy.   

Symant ec' s t r ademar k i nf r i ngement  c l ai ms f al l  wi t hi n t he 

" i nf r i ngement  of  t i t l e"  pr ovi s i on because UNI K i nf r i nged on t he 

t r ademar ked t i t l es of  Symant ec' s name and sof t war e.    

¶37 Because we concl ude t hat  t r ademar k i nf r i ngement  i s 

encompassed wi t hi n " i nf r i ngement  of  t i t l e, "  we need not  

consi der ,  as Symant ec i nvi t es us t o do,  whet her  i t  i s  al so 

encompassed wi t hi n t he pr ovi s i on of  t he pol i cy enumer at i ng as an 

adver t i s i ng i nj ur y " mi sappr opr i at i on of  adver t i s i ng i deas or  

st y l e of  doi ng busi ness. "  

2.  Adver t i s i ng act i v i t y 

¶38 We next  consi der  whet her  UNI K engaged i n adver t i s i ng 

act i v i t y.   To do so,  we must  f i r st  addr ess t he f ol l owi ng 

quest i on:   What  i s t he def i ni t i on of  adver t i s i ng? 

¶39 As we have st at ed above,  Wi sconsi n cases have 

i dent i f i ed bot h a br oad and a nar r ow def i ni t i on of  

" adver t i s i ng. "   However ,  we have not  adopt ed ei t her  def i ni t i on.   

See Fi r eman' s Fund,  261 Wi s.  2d 4,  ¶¶42- 44.   Acui t y encour ages 

us t o adher e t o t he gener al  def i ni t i on of  adver t i s i ng we not ed 

i n Fi r eman' s Fund:   " [ g] ener al l y  speaki ng,  adver t i s i ng r ef er s t o 

cal l i ng t he publ i c ' s at t ent i on t o a pr oduct  or  busi ness by 
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pr ocl ai mi ng i t s  qual i t i es or  advant ages i n or der  t o i ncr ease 

sal es or  ar ouse a desi r e t o buy or  pat r oni ze. "   I d. ,  ¶42 ( c i t i ng 

cases quot i ng The Amer i can Her i t age Di ct i onar y of  t he Engl i sh 

Language ( New Col l ege ed.  1980)  and Webst er ' s Thi r d New 

I nt er nat i onal  Di ct i onar y ( 4t h ed.  1976) ) .   Acui t y ar gues t hat  

t he cour t  of  appeal s unnecessar i l y  cr eat ed new l aw by adopt i ng 

what  i s consi der ed t o be t he " br oad"  def i ni t i on of  adver t i s i ng.   

¶40 I n cont r ast ,  Symant ec ar gues t hat  t he cour t  of  

appeal s '  adopt i on of  t he " br oad"  def i ni t i on of  " adver t i s i ng"  i s 

f ul l y  consi st ent  wi t h our  r ul es f or  i nt er pr et i ng i nsur ance 

pol i cy pr ovi s i ons.   Symant ec poi nt s out  t hat  " adver t i s i ng"  i s 

not  def i ned wi t hi n Acui t y ' s pol i cy,  but  i t  i s  suscept i bl e t o 

mul t i pl e i nt er pr et at i ons.   Consequent l y,  i t  asser t s t hat  t he 

t er m i s ambi guous.   Our  cases hol d,  Symant ec cont ends,  t hat  

ambi guous pol i cy t er ms must  be const r ued i n f avor  of  cover age.  

¶41 As we have r ecount ed,  our  case l aw r ecogni zes t he 

exi st ence of  a br oad and a nar r ow def i ni t i on of  adver t i s i ng.   

Fi r eman' s Fund,  261 Wi s.  2d 4,  ¶43.   We ar e not  l i mi t ed t o t hose 

def i ni t i ons,  however .   Nor  ar e we l i mi t ed t o t he gener al  

def i ni t i on of  adver t i s i ng descr i bed i n Fi r eman' s Fund.   Our  t ask 

i s t o gi ve t he t er m " adver t i s i ng"  wi t hi n Acui t y ' s pol i cy i t s 

or di nar y meani ng,  because i t  i s  a non- t echni cal  t er m not  def i ned 

i n t he pol i cy.   I d.  at  ¶42.   We ar e per mi t t ed t o consi der  t he 

def i ni t i ons of  " adver t i s i ng"  i n di ct i onar i es of  common usage and 

i n l egal  di ct i onar i es t o hel p us di scer n i t s meani ng.   See Sch.  

Di st .  of  Shor ewood v.  Wausau I ns.  Cos. ,  170 Wi s.  2d 347,  367,  

488 N. W. 2d 82 ( 1992) .   
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¶42 We consi der  t he var i ous def i ni t i ons of  " adver t i s i ng. "   

Di ct i onar i es of  common usage def i ne t he t er m as " cal l i ng t he 

publ i c ' s at t ent i on t o a pr oduct  or  busi ness by pr ocl ai mi ng i t s 

qual i t i es or  advant ages i n or der  t o i ncr ease sal es or  ar ouse a 

desi r e t o buy or  pat r oni ze. "   Fi r eman' s Fund,  261 Wi s.  2d 4,  ¶42 

( summar i z i ng cases t hat  quot e The Amer i can Her i t age Di ct i onar y 

of  t he Engl i sh Language and Webst er ' s Thi r d New I nt er nat i onal  

Di ct i onar y) .   A st andar d nar r ow def i ni t i on and a st andar d br oad 

def i ni t i on of  " adver t i s i ng"  have evol ved i n t he common l aw.   The 

st andar d nar r ow def i ni t i on i s:   " wi despr ead announcement  or  

di st r i but i on of  pr omot i onal  mat er i al s. "   I d. ,  ¶43.   The st andar d 

br oad def i ni t i on i s:   " any or al ,  wr i t t en,  or  gr aphi c st at ement  

made by t he sel l er  i n any manner  i n connect i on wi t h t he 

sol i c i t at i on of  busi ness. "   I d.   Al l  of  t hese def i ni t i ons ar e 

di f f er ent  i n some r espect s,  yet  al l  ar e r easonabl e 

i nt er pr et at i ons of  t he t er m,  " adver t i s i ng. "   Accor di ngl y,  we 

concl ude t hat  t he t er m i s suscept i bl e t o mul t i pl e r easonabl e 

i nt er pr et at i ons and i s t her ef or e ambi guous.   When f aced wi t h a 

pol i cy ambi gui t y i n r egar d t o cover age,  we i nt er pr et  t he pol i cy  

pr ovi s i on l i ber al l y i n f avor  of  af f or di ng cover age t o t he 

i nsur ed.   Car di nal ,  166 Wi s.  2d at  382.   Consequent l y,  we wi l l  

appl y t he br oad def i ni t i on t o t he f act s bef or e us.    

a.  copyr i ght  i nf r i ngement  

¶43 Acui t y cont ends t hat  UNI K di d not  engage i n 

" adver t i s i ng act i v i t y"  wi t h r espect  t o Symant ec' s copyr i ght s.   

I t  emphasi zes t hat  t he Di st r i ct  Cour t  of  Or egon f ocused on 

UNI K' s sal es,  not  i t s adver t i s i ng,  of  Symant ec sof t war e;  t hat  
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t he di st r i ct  cour t  di d not  r ef er ence adver t i s i ng i nj ur y;  and 

t hat  onl y one sent ence of  t he di st r i ct  cour t ' s  deci s i on ment i ons 

adver t i s i ng at  al l .   Accor di ngl y,  Acui t y ar gues t hat  t he 

di st r i ct  cour t  gave no i ndi cat i on t hat  any adver t i s i ng act i v i t y 

bor e upon i t s f i ndi ng of  l i abi l i t y  f or  copyr i ght  i nf r i ngement .  

¶44 Acui t y f ur t her  not es t hat  t he di sks t hat  UNI K shi pped 

t o exi st i ng cust omer s wer e shi pped i n r esponse t o cust omer  

r equest s,  and t hey wer e packaged i n pl ai n,  whi t e paper  s l eeves 

wi t hout  r et ai l  boxes and wi t hout  manual s.   I t  ar gues t hat  such 

act i v i t y cannot  be deemed " adver t i s i ng"  under  any def i ni t i on.    

¶45 We ar e not  per suaded by Acui t y ' s ar gument s.   Fi r st ,  

t he Di st r i ct  Cour t  of  Or egon' s summar y j udgment  opi ni on bel i es 

Acui t y ' s asser t i ons t hat  t he cour t  di d not  t ake account  of  

UNI K' s adver t i s i ng act i v i t y i n f i ndi ng UNI K l i abl e f or  copyr i ght  

i nf r i ngement .   The di st r i ct  cour t  st at ed t hat  UNI K " adver t i sed 

[ Symant ec' s]  Syst emWor ks® sof t war e t hr ough t r ade magazi nes,  

t el ephone mar ket i ng,  di r ect  mai l i ngs,  and suppl yi ng sampl es t o 

i nt er est ed buyer s. "   Symant ec,  No.  02- 406- KI ,  s l i p op.  at  4 

( emphasi s added) .   The r ef er ence t o suppl y i ng sampl es t o 

i nt er est ed buyer s di r ect l y i mpl i cat es UNI K' s act i v i t y i nf r i ngi ng 

Symant ec' s copyr i ght  t hr ough adver t i s i ng.   Accor di ngl y,  t he 

di st r i ct  cour t  di d not  account  sol el y f or  UNI K' s copyr i ght  

i nf r i ngement  by t he sal es of  copyr i ght ed mat er i al ,  as Acui t y 

cont ends.  

¶46 Second,  cont r ar y t o Acui t y ' s ar gument s,  UNI K' s 

act i v i t y i n accept i ng sampl e or der s f r om exi st i ng cust omer s and 

t hen sendi ng t hose cust omer s sampl es i n unmar ked sl eeves 
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compor t s wi t h t he br oad def i ni t i on of  adver t i s i ng we adher e t o 

i n t hi s cont ext .   The f ol l owi ng f act s ar e undi sput ed:   ( 1)  UNI K 

sent  sampl e di sks t o cust omer s;  ( 2)  i f  t he cust omer  appr oved of  

t he sampl e,  t he cust omer  pl aced an or der  f or  t he di sks;  ( 3)  

wi t hi n l ess t han t hr ee year s,  UNI K sol d over  117, 000 di sks 

cont ai ni ng Symant ec' s copyr i ght s  t hr ough t hi s pr ocess.   We t hi nk 

i t  i s  abundant l y c l ear  t hat  UNI K' s pr act i ce of  sendi ng sampl e 

di sks const i t ut es a " sol i c i t at i on of  busi ness, "  as we def i ne 

adver t i s i ng her e.   

b.  t r ademar k i nf r i ngement  

¶47 Acui t y ar gues t hat  our  r evi ew of  whet her  UNI K engaged 

i n adver t i s i ng act i v i t y t hat  i nf r i nged Symant ec t r ademar ks i s 

l i mi t ed t o consul t at i on of  t he Di st r i ct  Cour t  of  Or egon' s 

summar y j udgment  deci s i on.   Acui t y cont ends t hat  t he di st r i ct  

cour t ' s  deci s i on makes cl ear  t hat  none of  UNI K' s act i v i t i es wi t h 

r espect  t o Symant ec' s t r ademar k " pr ocl ai m[ ed t he]  qual i t i es or  

advant ages [ of  t he pr oduct ]  i n or der  t o i ncr ease sal es or  ar ouse 

a desi r e t o buy or  pat r oni ze, "  as Fi r eman' s Fund descr i bed 

" adver t i s i ng. "   Fi r eman' s Fund,  261 Wi s.  2d 4,  ¶42.   We 

di sagr ee.  

¶48 Fi r st ,  i n r esol v i ng t he quest i ons t hi s case pr esent s,  

we ar e not  r equi r ed t o conf i ne our sel ves t o t he Di st r i ct  Cour t  

of  Or egon' s opi ni on.   Our  case l aw and Wi sconsi n St at ut es evi nce 

a cour t  anal ysi s of  summar y j udgment  wher ei n we exami ne " t he 

pl eadi ngs,  deposi t i ons,  answer s t o i nt er r ogat or i es,  admi ssi ons,  

and af f i davi t s. "   See,  e. g. ,  i d. ,  ¶15;  Wi s.  St at .  § 802. 08( 2) .   

Mor eover ,  i n det er mi ni ng whet her  an i nsur er  has a dut y t o 
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i ndemni f y,  cour t s r out i nel y consul t  t he ent i r e r ecor d.   See,  

e. g. ,  Gr eat  Am.  Ll oyds I ns.  Co.  v.  Mi t t l est adt ,  109 S. W. 3d 784,  

787 n. 1 ( Tex.  Ct .  App.  2003) ;  see al so,  Med.  Li ab.  Mut .  I ns.  Co.  

v.  Al an Cur t i s LLC,  519 F. 3d 466 ( 8t h Ci r .  Mar .  10,  2008)  

( r eh' i ng and r eh' i ng en banc deni ed Apr .  18,  2008) ;  Col umbi a 

Mut .  I ns.  Co.  v.  Epst ei n,  239 S. W. 3d 667 ( Mo.  Ct .  App.  2007) .  

¶49 Second,  UNI K adver t i sed Symant ec' s t r ademar k.   The 

di st r i ct  cour t ' s  f i ndi ng t hat  UNI K " adver t i sed [ Symant ec' s]  

Syst emWor ks® sof t war e t hr ough t r ade magazi nes"  i s undi sput ed.   

The magazi ne adver t i sement s cont ai ned i n t he r ecor d show 

Symant ec' s t r ademar ked name. 14  UNI K' s pl aci ng adver t i sement s 

bear i ng Symant ec' s t r ademar k const i t ut es a " gr aphi c st at ement  

made by t he sel l er  i n any manner  i n connect i on wi t h t he 

sol i c i t at i on of  busi ness. "   Fi r eman' s Fund,  261 Wi s.  2d 4,  ¶43.  

3.  Causal  connect i on  

¶50 The t hi r d quest i on i s whet her  t her e i s a causal  

connect i on bet ween UNI K' s adver t i s i ng act i v i t y and Symant ec' s 

har m.   I d. ,  ¶¶26,  46.   I n Fi r eman' s Fund,  we expl ai ned t hat  i n 

or der  t o const i t ut e a causal  connect i on bet ween adver t i s i ng and 

har m,  t he adver t i s i ng need not  be t he sol e cause of  har m.   

Rat her ,  t he adver t i s i ng must  mer el y " cont r i but e mat er i al l y"  t o 

t he har m.   I d. ,  ¶¶52- 53.   

¶51 Acui t y ar gues t hat  t he " cont r i but e mat er i al l y"  

st andar d does not  appl y her e.   I t  poi nt s out  t hat  we i dent i f i ed 

                                                 
14 We have at t ached t he t r ade magazi ne adver t i sement s as 

Appendi x A t o t hi s opi ni on.  
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such a st andar d i n Fi r eman' s Fund wi t hi n t he cont ext  of  deci di ng 

whet her  an i nsur er  had a dut y t o def end,  not  a dut y t o 

i ndemni f y.   I d. ,  ¶2.   Acui t y cont ends t hat ,  because t he dut y t o 

def end i s br oader  t han t he dut y t o i ndemni f y,  t he " cont r i but e 

mat er i al l y"  st andar d i s an i ncor r ect  st andar d t o appl y.   Ci t i ng 

case l aw f r om ot her  j ur i sdi ct i ons,  Acui t y asser t s t hat  an 

i nsur er  shoul der s t he r esponsi bi l i t y  t o i ndemni f y onl y when t he 

i nsur ed' s act i v i t y and any r esul t i ng i nj ur y act ual l y f al l s  

wi t hi n t he pol i cy ' s cover age.   See,  e. g. ,  Uni t ed Ser vs.  Aut o 

Ass' n v.  Dar e,  830 N. E. 2d 670,  675 ( I l l .  App.  Ct .  2005) .    

¶52 Acui t y ' s ar gument  i s per pl exi ng i n t hat  i t  does not  

r ef ut e t he pr oposi t i on t hat  i t  i s  suf f i c i ent  t hat  adver t i s i ng 

" cont r i but e mat er i al l y"  t o har m i n or der  t o est abl i sh a causal  

l i nk bet ween adver t i s i ng and har m.   Al t hough i t  i s  t r ue t hat  t he 

dut y t o def end i s br oader  t han t he dut y t o i ndemni f y,  t hat  i s  so 

because t he dut y  t o def end ar i ses f r om al l egat i ons cont ai ned i n 

t he compl ai nt ,  wher eas t he dut y t o i ndemni f y i s suppor t ed by 

f ul l y  devel oped f act s.   See,  e. g. ,  Fi r eman' s Fund,  261 Wi s.  2d 

4,  ¶¶19- 20.   Accor di ngl y,  an i nsur er  may be obl i gat ed t o def end 

cl ai ms t hat  i t  ul t i mat el y may not  be obl i gat ed t o i ndemni f y.   

See i d. ,  ¶¶20- 21.   We agr ee wi t h Acui t y,  t her ef or e,  t hat  t he 

dut y t o def end i s i ndeed br oader  t han t he dut y t o i ndemni f y.   

However ,  t hat  di st i nct i on i s not  r el evant  her e because i t  has no 

bear i ng on t he quest i on of  what  suf f i ces t o est abl i sh a causal  

connect i on bet ween adver t i s i ng and i nj ur y.  

¶53 We concl ude t hat  t he " cont r i but e mat er i al l y"  st andar d 

i s t he pr oper  one t o appl y.   Acui t y mar shal s no aut hor i t y t hat  
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compel s us t o abandon t he " cont r i but e mat er i al l y"  st andar d i n 

t hi s cont ext .   I n addi t i on,  t hat  st andar d i s i n accor d wi t h 

Wi sconsi n l aw est abl i shi ng t he t hr eshol d f or  ass i gni ng l i abi l i t y  

f or  damages.   See,  e. g. ,  Baumei st er  v.  Aut omat ed Pr ods. ,  I nc. ,  

2004 WI  148,  ¶24,  277 Wi s.  2d 21,  690 N. W. 2d 1 ( " I n Wi sconsi n,  

t he t est  f or  causat i on i s whet her  t he conduct  at  i ssue was a 

' subst ant i al  f act or '  i n pr oduci ng t he pl ai nt i f f ' s  i nj ur y. " ) .  

a.  copyr i ght  i nf r i ngement  

¶54 I n appl y i ng t hi s st andar d,  we concl ude t hat  UNI K' s 

adver t i s i ng act i v i t y cont r i but ed mat er i al l y  t o i t s i nf r i ngement  

of  Symant ec' s copyr i ght s.   The concl usi on t hat  UNI K made sal es 

as a r esul t  of  di ssemi nat i ng sampl e di sks t o cust omer s i s 

i nescapabl e.   UNI K' s busi ness was t o sel l  sof t war e t o r esel l er s.   

To gar ner  sal es,  UNI K,  wi t hout  aut hor i zat i on,  pr ovi ded pot ent i al  

cust omer s wi t h di sks cont ai ni ng Symant ec' s sof t war e pr oduct s,  

whi ch enabl ed t he pot ent i al  cust omer  t o t r y  out  Symant ec' s 

copyr i ght ed sof t war e bef or e deci di ng whet her  t o buy.   I n l ess 

t han t hr ee year s,  UNI K sol d 117, 273 copi es of  Symant ec' s $40 

sof t war e f or  pr i ces r angi ng f r om $3. 50 t o $20.   These sal es 

gener at ed $845, 672 i n gr oss r evenue.    

¶55 Our  concl usi on t hat  UNI K' s adver t i s i ng r esul t ed i n 

copyr i ght  i nj ur y i s f ur t her  suppor t ed by t he Di st r i ct  Cour t  of  

Or egon' s i nj unct i on.   The di st r i ct  cour t  enj oi ned UNI K f r om 

" [ d] i ssemi nat i ng,  pr omot i ng,  sel l i ng,  of f er i ng f or  sal e,  

di st r i but i ng,  or  usi ng"  Symant ec' s copyr i ght ed pr oduct s.   

Symant ec,  No.  02- 406- KI ,  [ St i pul at ed]  Per manent  I nj unct i on,  

¶1( a) .   Feder al  cour t s ar e not  per mi t t ed t o gr ant  an i nj unct i on,  
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unl ess t he par t y  seeki ng i t  has suf f er ed " i r r epar abl e i nj ur y. "   

See,  e. g. ,  eBay,  I nc.  v.  Mer cExchange,  LLC,  547 U. S.  388,  391 

( 2006) .   Accor di ngl y,  we concl ude t hat  based on t he r ecor d 

bef or e us UNI K' s adver t i s i ng act i v i t y cont r i but ed mat er i al l y  t o 

i nf r i ngi ng Symant ec' s copyr i ght ,  t her eby causi ng Symant ec 

damage.  

b.  t r ademar k i nf r i ngement  

¶56 I n i t s compl ai nt  f i l ed wi t h t he Di st r i ct  Cour t  of  

Or egon,  Symant ec al l eged t hat  UNI K' s adver t i s i ng act i v i t y 

i nf r i ngi ng on Symant ec' s t r ademar ks l i kel y caused consumer  

conf usi on.   Adver t i s i ng act i v i t y can cont r i but e mat er i al l y  t o 

t he t r ademar k i nf r i ngement  i f  t he adver t i s i ng act i v i t y l i kel y 

cr eat es consumer  conf usi on.   Wal - Mar t  St or es,  I nc.  v.  Samar a 

Br os. ,  I nc. ,  529 U. S.  205,  209 ( 2000) .  

¶57 The Di st r i ct  Cour t  of  Or egon not ed t hat  cust omer  

conf usi on i s a cent r al  el ement  of  t r ademar k i nf r i ngement  and 

t hat  UNI K di d not  cont est  t hat  i t  used Symant ec' s t r ademar ks i n 

a manner  t hat  was l i kel y t o cause consumer  conf usi on.   Symant ec,  

No.  02- 406- KI ,  s l i p op.  at  14.   I t  concl uded t hat  UNI K vi ol at ed 

Symant ec' s t r ademar ks.   I d.  at  15.    

¶58 Adver t i s i ng l i kel y mat er i al l y  cont r i but ed t o consumer  

conf usi on.   As we have not ed,  t he adver t i s i ng r esul t ed i n t he 

pur chase of  di sks cont ai ni ng sof t war e bear i ng Symant ec' s 

t r ademar ked t i t l es.   Addi t i onal l y,  as we have al r eady di scussed 

above wi t h r espect  t o t he copyr i ght  i nf r i ngement ,  t he Di st r i ct  

Cour t  of  Or egon' s ent r y of  an i nj unct i on agai nst  UNI K' s 

" r epr oduci ng,  count er f ei t i ng,  or  copyi ng .  .  .  or  di st r i but i ng"  
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Symant ec' s r egi st er ed t r ademar ks f ur t her  evi nces t hat  UNI K' s 

adver t i s i ng cont r i but ed mat er i al l y  t o Symant ec' s har m.   

Symant ec,  No.  02- 406- KI ,  [ St i pul at ed]  Per manent  I nj unct i on,  

¶1( b) .    

¶59 I n sum,  we answer  al l  t hr ee Fi r eman' s Fund quest i ons 

i n t he af f i r mat i ve.   Fi r st ,  copyr i ght  i nf r i ngement  and t r ademar k 

i nf r i ngement  ar e enumer at ed of f enses wi t hi n Acui t y ' s pol i cy.   

Second,  UNI K engaged i n adver t i s i ng act i v i t y wi t h r espect  t o 

bot h Symant ec' s  copyr i ght s and t r ademar ks.   Fi nal l y,  UNI K' s 

adver t i s i ng act i v i t y cont r i but ed mat er i al l y  t o copyr i ght  

i nf r i ngement  and t r ademar k i nf r i ngement .   Accor di ngl y,  we 

concl ude t hat  Acui t y i s obl i gat ed t o i ndemni f y UNI K f or  t he 

amount  of  damages t he ci r cui t  cour t  ent er ed i n i t s f i nal  

j udgment ,  $958, 253. 40 pl us i nt er est .    

¶60 We do not  r each Acui t y ' s ar gument  t hat  t he j udgment  

amount  shoul d be of f set  by t he amount  Symant ec pur por t edl y 

r ecei ved f r om Cont i nent al  Casual t y Company.   The i ssue i s 

i nsuf f i c i ent l y devel oped.   Cont i nent al  i s  not  a par t y t o t hi s 

sui t .   Al t hough Symant ec does not  di sput e t hat  Cont i nent al  pai d 

i t  $165, 964. 38,  as Acui t y al l eges,  t her e i s no pr oof  i n t he 

r ecor d t hat  t he amount  act ual l y was pai d.   I n addi t i on,  t her e i s  

no i ndi cat i on i n t he r ecor d whet her  t her e has been a f i nal  

det er mi nat i on of  Cont i nent al ' s  l egal  obl i gat i ons wi t h r espect  t o 

Symant ec' s awar d.   Fi nal l y,  pr esumabl y a Cont i nent al  i nsur ance 

pol i cy cover i ng UNI K exi st s,  but  i t  i s  al so absent  f r om t he 

r ecor d.    
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I I I .   CONCLUSI ON 

¶61 Two i ssues ar e pr esent ed i n t hi s r evi ew:   ( 1)  Whet her ,  

under  Acui t y ' s  CGL i nsur ance pol i cy,  UNI K engaged i n 

" adver t i s i ng act i v i t y"  r esul t i ng i n UNI K' s i nf r i ngement  of  

Symant ec' s copyr i ght s and t r ademar ks,  t her eby obl i gat i ng Acui t y 

t o i ndemni f y UNI K.   ( 2)  I f  so,  whet her  t he amount  i n whi ch 

Acui t y i s obl i gat ed t o i ndemni f y UNI K may be of f set  by t he 

amount  of  payment  Symant ec pur por t edl y has al r eady r ecei ved.   We 

af f i r m t he cour t  of  appeal s.   We hol d t hat  Acui t y i s l i abl e f or  

t he damages ent er ed agai nst  UNI K,  because Acui t y ' s pol i cy 

assur es cover age f or  t he copyr i ght  and t r ademar k i nf r i ngement  

UNI K commi t t ed as a r esul t  of  adver t i s i ng Symant ec' s pr oduct s.   

However ,  we decl i ne t o consi der  whet her  Acui t y i s ent i t l ed t o 

have t he j udgment  amount  of f set  by t he amount  Symant ec has 

al l egedl y col l ect ed f r om anot her  i nsur er  because t he r ecor d wi t h 

r espect  t o t hat  i ssue i s i nsuf f i c i ent l y devel oped f or  us t o 

r ender  a deci s i on.  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

af f i r med.  
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