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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed.   

 

¶1 DAVI D T.  PROSSER,  J.    Thi s i s a r evi ew of  a publ i shed 

deci s i on of  t he cour t  of  appeal s,  Mul l er  v.  Soci et y I ns. ,  2007 

WI  App 44,  300 Wi s.  2d 463,  730 N. W. 2d 668,  r ever si ng a j udgment  

of  t he c i r cui t  cour t  f or  Pol k Count y,  Rober t  H.  Rasmussen,  

Judge.  
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¶2 The quest i on pr esent ed i s whet her  an i nsur er  may 

r et ai n i n f ul l  a subr ogat i on set t l ement  wi t h a t or t f easor  and a 

t or t f easor ' s i nsur er  af t er  i t s  i nsur eds have set t l ed wi t h t he 

t or t f easor  and t he t or t f easor ' s i nsur er  f or  an amount  l ess t han 

necessar y t o make t he i nsur eds " whol e, "  even t hough t he 

t or t f easor ' s i nsur ance pol i cy l i mi t s wer e suf f i c i ent  t o cover  

al l  c l ai ms,  i ncl udi ng t hose of  bot h t he i nsur eds and t he 

i nsur er .  

¶3 The pl ai nt i f f  i nsur eds,  Br uce and Kar en Mul l er  ( t he 

Mul l er s) ,  c l ai m t hat  t hei r  pr oper t y i nsur er ,  Soci et y I nsur ance 

( Soci et y) ,  may not  r et ai n i t s subr ogat i on set t l ement  wi t h a 

t or t f easor ,  Geor ge Jer r i ck ( Jer r i ck) ,  and hi s i nsur er ,  Uni t ed 

Fi r e and Casual t y ( Uni t ed) ,  because t he Mul l er s have not  been 

" made whol e"  under  t he r ul e of  Gar r i t y v.  Rur al  Mut ual  I nsur ance 

Company,  77 Wi s.  2d 537,  253 N. W. 2d 512 ( 1977) ,  Ri mes v.  St at e 

Far m Mut ual  Aut omobi l e I nsur ance Company,  106 Wi s.  2d 263,  316 

N. W. 2d 348 ( 1982) ,  and t hei r  pr ogeny.   To r esol ve t hi s case,  we 

must  eval uat e our  subr ogat i on and " made whol e"  j ur i spr udence i n 

l i ght  of  t he equi t abl e consi der at i ons sur r oundi ng set t l ement s.    

¶4 We hol d t hat  t he made whol e doct r i ne i s not  i mpl i cat ed 

i n t hi s case.   Speci f i cal l y,  t he doct r i ne does not  appl y when an 

i nsur er  has f ul l y sat i sf i ed i t s  obl i gat i ons under  an i nsur ance 

cont r act ,  gi ven i t s i nsur eds t he oppor t uni t y t o set t l e t hei r  

c l ai m wi t h t he t or t f easor  and t he t or t f easor ' s i nsur er ,  t he pool  

of  set t l ement  f unds avai l abl e t o t he i nsur eds exceeds t he t ot al  

c l ai ms of  bot h t he i nsur eds and t he i nsur er ,  and t he i nsur eds 

set t l e t hei r  cl ai m,  even t hough t he i nsur eds'  set t l ement ,  



No.  2006AP976 

 

3 
 

t oget her  wi t h t he i nsur er ' s pol i cy payment s,  does not  sat i sf y 

t he i nsur eds'  t ot al  c l ai m.   I n t hese ci r cumst ances,  t he 

i nequi t abl e pr ospect  of  an i nsur er  compet i ng wi t h i t s i nsur eds 

f or  an i nadequat e pool  of  f unds i s not  pr esent ,  and t he equi t i es 

f avor  t he i nsur er .   Thus,  we concl ude t hat  Soci et y i s ent i t l ed 

t o r et ai n i t s ent i r e subr ogat i on set t l ement  wi t h Uni t ed and 

Jer r i ck and t hat  t he Mul l er s have no r i ght  t o a por t i on of  

Soci et y ' s subr ogat i on set t l ement .   Accor di ngl y,  we af f i r m t he 

cour t  of  appeal s.   

I .  FACTS AND PROCEDURAL HI STORY 

¶5 Br uce and Kar en Mul l er  owned a spor t i ng goods st or e i n 

Mi l l t own,  Wi sconsi n.   On August  11,  2001,  a f i r e dest r oyed t he 

st or e,  r esul t i ng i n a c l ai med t ot al  l oss of  $697, 981. 58.   The 

Mul l er s bel i eved and al l eged t hat  t he f i r e was caused by t he 

negl i gence of  Geor ge Jer r i ck,  an el ect r i cal  cont r act or  hi r ed t o 

i nst al l  wi r i ng dur i ng a r emodel i ng pr oj ect  at  t he st or e.   

Jer r i ck car r i ed l i abi l i t y  i nsur ance wi t h Uni t ed Fi r e and 

Casual t y,  wi t h pol i cy l i mi t s of  $1, 000, 000.  

¶6 The Mul l er s car r i ed pr oper t y i nsur ance wi t h Soci et y 

I nsur ance,  but  t hei r  cover age di d not  equal  t hei r  t ot al  l oss.   

Soci et y pai d t he Mul l er s t hei r  pol i cy l i mi t s ( $407, 378. 88) ,  but  

t hi s payment  l ef t  t he Mul l er s wi t h a c l ai med uni nsur ed l oss of  

$290, 602. 70.    
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¶7 On December  17,  2001,  t he Mul l er s sued Jer r i ck and 

Uni t ed t o r ecover  t hei r  uni nsur ed l oss. 1  The Mul l er s named 

Soci et y as a def endant ,  c l ai mi ng addi t i onal  busi ness 

i nt er r upt i on cover age.   Thi s i ssue l at er  dr opped out  of  t he 

case.   The Mul l er s di d not  name Soci et y as a subr ogat ed par t y 

pur suant  t o Wi s.  St at .  § 803. 03( 2) , 2 but  Soci et y cr oss- cl ai med 

agai nst  Jer r i ck and Uni t ed f or  subr ogat i on.   

¶8 On Mar ch 4,  2003,  t he par t i es at t ended a medi at i on 

sessi on i n Eau Cl ai r e. 3  Pr i or  t o t hi s sessi on,  t he Mul l er s and 

Soci et y had been wor ki ng t oget her  t o pr epar e f or  a May 19,  2003,  

t r i al .   At  t he sessi on,  t he Mul l er s and Soci et y met  separ at el y 

wi t h Jer r i ck and Uni t ed.   Soci et y r eached a t ent at i ve set t l ement  

wi t h Jer r i ck and Uni t ed on Soci et y ' s subr ogat i on c l ai m.   I t  di d 

not  s i gn a f or mal  agr eement .   Soci et y ' s t ent at i ve set t l ement  f or  

$190, 000 was condi t i oned upon t he Mul l er s set t l i ng wi t h Jer r i ck 

and Uni t ed or  r esol v i ng t he case at  t r i al .  

¶9 The Mul l er s,  however ,  di d not  r each a set t l ement  wi t h 

Jer r i ck and Uni t ed and wer e di shear t ened by t he pr ospect  of  

                                                 
1 The Mul l er s '  compl ai nt  al so i ncl uded one count  r el at ed t o 

t he al l eged negl i gence of  t hei r  i nsur ance agent ,  Rober t  
Sor enson.   Sor enson al l egedl y f ai l ed t o r ecommend t hat  t he 
Mul l er s secur e suf f i c i ent  i nsur ance cover age f or  t hei r  pr oper t y.   
The Mul l er s set t l ed wi t h Sor enson f or  $30, 000.  

2 Al l  r ef er ences t o t he Wi sconsi n St at ut es ar e t o t he 2001-
02 ver si on unl ess ot her wi se i ndi cat ed.  

3 Of  cour se,  t he medi at i on sessi ons ar e not  par t  of  t he 
r ecor d.   See Wi s.  St at .  § 904. 085.  
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goi ng t o t r i al  agai nst  Jer r i ck and Uni t ed wi t hout  Soci et y ' s 

assi st ance.  

¶10 Al most  i mmedi at el y,  t he Mul l er s '  at t or ney cal l ed Judge 

Rasmussen' s of f i ce t o seek t he cour t ' s  di r ect  hel p i n addi t i onal  

medi at i on.   I n a Mar ch 28,  2003,  l et t er  t o t he cour t ,  t he 

Mul l er s '  at t or ney made a f or mal  r equest  f or  addi t i onal  

medi at i on,  expl ai ni ng t hat  t her e had been a " set t l ement ,  t he 

amount  and t er ms of  whi ch r emai n undi scl osed, "  and t hat  Soci et y 

woul d be wi t hdr awi ng f r om t he case.   The l et t er  st at ed t hat  

" t her e wer e unf or t unat el y some basi c mi scommuni cat i ons at  t he 

medi at i on hel d on Mar ch 4,  2003,  whi ch may have pr event ed a 

gl obal  set t l ement  at  t hat  t i me. "   The l et t er  r ai sed t he pr ospect  

of  t he Mul l er s pur sui ng " any cl ai ms t hey mi ght  have agai nst  

Soci et y under  t he Ri mes doct r i ne. "   The l et t er  was copi ed t o al l  

par t i es.  

¶11 On May 19,  2003,  a second medi at i on sessi on was 

conduct ed,  t hi s t i me wi t h Judge Rasmussen.   Onl y t he Mul l er s,  

Jer r i ck,  and Uni t ed wer e i nvol ved i n t he Rasmussen medi at i on.   

At  t hi s sessi on,  t he Mul l er s vol unt ar i l y  set t l ed t hei r  c l ai m 

agai nst  Jer r i ck and Uni t ed f or  $120, 000,  whi ch was $170, 602. 70 

l ess t han t hei r  c l ai med uni nsur ed l oss.   As st at ed,  Jer r i ck ' s 

l i abi l i t y  i nsur ance pol i cy had a l i mi t  of  $1, 000, 000.  

¶12 The Mul l er s '  set t l ement  di d not  i ncl ude an agr eement  

t o i ndemni f y Jer r i ck or  Uni t ed f r om t he subr ogat i on c l ai m by 

Soci et y.   Thus,  Soci et y l at er  set t l ed wi t h Jer r i ck and Uni t ed 

f or  $190, 000.  
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¶13 Fol l owi ng t hese t wo set t l ement s,  t he Mul l er s and 

Soci et y br i ef ed t he i ssue of  whet her  t he Ri mes made whol e 

doct r i ne appl i ed t o al l ow t he Mul l er s t o r ecover  t he r emai nder  

of  t hei r  c l ai med uni nsur ed l oss f r om Soci et y ' s subr ogat i on 

set t l ement  wi t h Jer r i ck and Uni t ed.  

¶14 On Sept ember  30,  2004,  t he c i r cui t  cour t  i ssued a 

wr i t t en deci s i on t hat  concl uded t hat  t he combi nat i on of  t he 

Mul l er s '  $120, 000 set t l ement  wi t h Jer r i ck and Uni t ed and t he 

$407, 378. 88 i ndemni t y payment  t he Mul l er s r ecei ved f r om Soci et y  

di d not  make t he Mul l er s whol e f or  t hei r  f i r e casual t y l oss.   

Focusi ng on t he " l ongst andi ng l egal ,  equi t abl e and publ i c pol i cy  

pr i nci pl es whi ch [ under l i e]  t he deci s i on i n Ri mes and i t s 

pr ogeny, "  t he c i r cui t  cour t  det er mi ned t hat  " Uni t ed def i ned what  

const i t ut ed t he ' l i mi t ed pool ' "  of  f unds avai l abl e t o pay bot h 

Soci et y ' s and t he Mul l er s '  c l ai ms.   The cour t  sai d t hat  because 

Soci et y and t he Mul l er s wer e i n compet i t i on f or  t hi s l i mi t ed 

pool  of  $310, 000, 4 Soci et y was " not  ent i t l ed t o r et ai n any of  

t hose f unds unl ess and unt i l  t he pl ai nt i f f s have been ' made 

whol e. ' "   The c i r cui t  cour t  det er mi ned t hat  t he Mul l er s wer e 

ent i t l ed t o a hear i ng r egar di ng t he amount  t hat  woul d make t hem 

whol e,  and t hat  amount  was t o be r ecover ed f r om Soci et y ' s 

$190, 000 subr ogat i on set t l ement  wi t h Jer r i ck and Uni t ed.  

¶15 Bef or e such a hear i ng t ook pl ace,  t he Mul l er s and 

Soci et y hel d a t hi r d medi at i on sessi on.   Af t er  t hi s sessi on,  t he 

                                                 
4 Thi s $310, 000 sum r ef l ect ed Uni t ed' s combi ned set t l ement s 

of  $120, 000 wi t h t he Mul l er s and $190, 000 wi t h Soci et y.  



No.  2006AP976 

 

7 
 

Mul l er s and Soci et y s i gned a wr i t t en st i pul at i on t hat  t he 

Mul l er s '  " t ot al  unr ei mbur sed l oss"  f or  t hei r  f i r e casual t y was 

$59, 725. 60.  

¶16 Wi t h t hi s amount  ascer t ai ned,  t he c i r cui t  cour t  

ent er ed j udgment  i n f avor  of  t he Mul l er s and agai nst  Soci et y f or  

$59, 725. 60.  

¶17 Soci et y appeal ed,  and t he Mul l er s cr oss- appeal ed,  

seeki ng t o r ecover  t he ent i r e amount  ( $190, 000)  of  Soci et y ' s 

subr ogat i on set t l ement  wi t h Jer r i ck and Uni t ed.    

¶18 On Febr uar y 20,  2007,  t he cour t  of  appeal s r ever sed 

t he ci r cui t  cour t ,  hol di ng t hat  Soci et y was ent i t l ed t o r et ai n 

i t s ent i r e subr ogat i on set t l ement  wi t h Jer r i ck and Uni t ed.   The 

cour t  of  appeal s not ed t he gener al  r ul e t hat  " an i nsur er  i s not  

al l owed t o r ecover  i t s subr ogat i on i nt er est  unt i l  i t s  i nsur ed 

has been made whol e. "   Mul l er ,  300 Wi s.  2d 463,  ¶14 ( c i t i ng 

Gar r i t y,  77 Wi s.  2d at  541- 42) .   However ,  t he cour t  of  appeal s 

obser ved t hat :  ( 1)  t he $1, 000, 000 l i mi t  of  Jer r i ck ' s pol i cy wi t h 

Uni t ed was " f ar  mor e t han adequat e t o cover  al l  t he c l ai ms" ;  and 

( 2)  t he amount  t o be r ecover ed was not  l i mi t ed by ei t her  Soci et y  

or  t he Mul l er s.   Mul l er ,  300 Wi s.  2d 463,  ¶¶16- 17.   The cour t  of  

appeal s r easoned t hat ,  gi ven t hese f act s,  " t he Mul l er s made a 

consci ous choi ce t o accept  l ess t han t hei r  

l osses .  .  .  [ t hat ]  .  .  .  cannot  pl ausi bl y be t i ed t o any 

l i mi t ed f unds. "   I d. ,  ¶18.   Ther ef or e,  t he cour t  of  appeal s 

det er mi ned t hat  t he Mul l er s had t he f i r st  oppor t uni t y t o r ecover  

t hei r  l osses and f ai l ed t o do so,  and i t  r ever sed i n f avor  of  

Soci et y.   I d.    
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¶19 The Mul l er s pet i t i oned t hi s cour t  f or  r evi ew,  whi ch we 

gr ant ed on June 12,  2007.    

I I .  STANDARD OF REVI EW 

¶20 Thi s case f ocuses on t he r espect i ve r i ght s of  an 

i nsur er  and i t s  i nsur eds when:  ( 1)  t he i nsur eds have set t l ed 

wi t h a t or t f easor  and t he t or t f easor ' s i nsur er  f or  an amount  

t hat  i s  l ess t han necessar y t o sat i sf y al l  t he i nsur eds'  c l ai ms;  

but  ( 2)  t he t or t f easor ' s i nsur ance pol i cy l i mi t  was suf f i c i ent  

t o cover  al l  c l ai ms,  i ncl udi ng t hose of  t he i nsur eds and t hei r  

subr ogat ed i nsur er .   These f act s r equi r e us t o det er mi ne t he 

appl i cabi l i t y  of  t he made whol e doct r i ne t o a gi ven set  of  

undi sput ed f act s,  a quest i on of  l aw t hat  we r evi ew de novo.   

Schul t e v.  Fr azi n,  176 Wi s.  2d 622,  628,  500 N. W. 2d 305 ( 1993) ;  

Oakl ey v.  Fi r eman' s Fund of  Wi s. ,  162 Wi s.  2d 821,  826,  470 

N. W. 2d 882 ( 1991) .  

I I I .  ANALYSI S 

¶21 We begi n our  anal ysi s wi t h a gener al  di scussi on of  

subr ogat i on and t he made whol e doct r i ne and t hen del ve i nt o our  

made whol e doct r i ne j ur i spr udence.  

¶22 Subr ogat i on i s a l egal  doct r i ne t hat  pr ovi des f or  t he 

subst i t ut i on of  one par t y,  t he subr ogee,  i n pl ace of  anot her ,  

t he cr edi t or  ( or  subr ogor ) ,  t o whose r i ght s t he subst i t ut ed 

par t y succeeds i n r el at i on t o a debt .   See 16 Lee R.  Russ & 

Thomas F.  Segal l a,  Couch on I nsur ance § 222: 5 ( 3d ed.  2000)  

( her ei naf t er  Couch) .   I n t he i nsur ance cont ext ,  subr ogat i on i s a 

pur el y der i vat i ve r i ght  t hat  per mi t s an i nsur er  who has been 

cont r act ual l y obl i gat ed t o sat i sf y a l oss cr eat ed by a t hi r d 
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par t y t o st ep i nt o t he shoes of  i t s  i nsur ed and t o pur sue 

r ecover y f r om t he r esponsi bl e wr ongdoer .   See 73 Am.  Jur .  2d 

Subr ogat i on § 1 ( 2007) .   As a subst i t ut ed par t y,  a subr ogat ed 

i nsur er  has no gr eat er  r i ght s t han i t s i nsur ed.   Couch,  supr a,  

at  § 222: 5.   The doct r i ne of  subr ogat i on enabl es an i nsur er  t hat  

has pai d an i nsur ed' s l oss pur suant  t o a pol i cy of  pr oper t y 

i nsur ance t o r ecoup t hat  payment  f r om t he par t y r esponsi bl e f or  

t he l oss.   El ai ne M.  Ri nal di ,  Appor t i onment  of  Recover y Bet ween 

I nsur ed and I nsur er  i n a Subr ogat i on Case,  29 Tor t  & I ns.  L.  J.  

803,  803 ( 1994)  ( c i t i ng John J.  Pappas & Scot t  S.  Kat z,  I nsur i ng 

Real  Pr oper t y § 41. 01[ 1]  ( St ephen A.  Cozen ed.  1992) ) .    

¶23 Subr ogat i on r est s upon equi t abl e pr i nci pl es.   Pet t a v.  

ABC I ns.  Co. ,  2005 WI  18,  ¶27,  278 Wi s.  2d 251,  692 N. W. 2d 639.   

I n par t ,  t he l aw i nvokes subr ogat i on t o avoi d unj ust  enr i chment .   

Ruckel  v.  Gassner ,  2002 WI  67,  ¶15,  253 Wi s.  2d 280,  646 

N. W. 2d 11.   Once an i nsur ed has been f ul l y compensat ed f or  hi s 

l oss,  any addi t i onal  r ecover y by t he i nsur ed woul d const i t ut e 

unj ust  enr i chment .   Couch,  supr a,  at  § 223: 133.  

¶24 Subr ogat i on ef f ect uat es an equi t abl e adj ust ment  among 

par t i es t o pr event  unj ust  enr i chment  i n at  l east  t wo ways.   See 

Johnny C.  Par ker ,  The Made Whol e Doct r i ne:  Unr avel i ng t he Eni gma 

Wr apped i n t he Myst er y of  I nsur ance Subr ogat i on,  70 Mo.  L.  Rev.  

723,  725- 26 ( 2005) .   Fi r st ,  subr ogat i on compel s payment  of  a 

debt  by one who i n equi t y ought  t o pay,  namel y,  t he t or t f easor . 5  

                                                 
5 Thus,  an i nsur er  i s subst i t ut ed t o t he r i ght s of  t he 

i nsur ed so t hat  i t  can seek r ecover y f or  i t s  payment  f r om t he 
par t y r esponsi bl e f or  t he l oss.  
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I d.  at  726 ( f oot not es omi t t ed) .   Second,  subr ogat i on pr ecl udes 

an i nsur ed f r om r ecover i ng t wi ce f or  t he same l oss.   I d.  

¶25 Bal anci ng t he i nsur er ' s r i ght  t o r ecoup benef i t s i t  

has pai d agai nst  an i nsur ed' s r i ght  t o obt ai n f ul l  compensat i on 

f or  l oss i s al so an equi t abl e concer n i n subr ogat i on.   See 

Pet t a,  278 Wi s.  2d 251,  ¶34 ( c i t i ng Schul t e,  176 Wi s.  2d at  

630) .   Just i ce Benj ami n Car dozo once r ef l ect ed upon t hi s  

equi t abl e concer n i n t he sur et yshi p cont ext :  

A sur et y who has under t aken t o pay t he cr edi t or s of  
t he pr i nci pal ,  t hough not  beyond a st at ed l i mi t ,  may 
not  shar e i n t he asset s of  t he pr i nci pal  by r eason of  
such payment  unt i l  t he debt s t hus par t i al l y  pr ot ect ed 
have been sat i sf i ed i n f ul l .  Thi s i s t he r ul e wher e 
t he r i ght  t o a di v i dend has i t s basi s i n t he pr i nci pl e 
of  equi t abl e subr ogat i on.  " A sur et y l i abl e onl y f or  
par t  of  t he debt  does not  become subr ogat ed t o 
col l at er al  or  t o r emedi es avai l abl e t o t he cr edi t or  
unl ess he pays t he whol e debt  or  i t  i s  ot her wi se 
sat i sf i ed. "  

Am.  Sur .  Co.  v.  West i nghouse El ec.  Mf g.  Co. ,  296 U. S.  133,  137 

( 1935)  ( quot i ng Uni t ed St at es v.  Nat ' l  Sur .  Co. ,  254 U. S.  73,  76 

( 1920) ) .   Thus,  equi t y pr ovi des t hat  subr ogat i on or di nar i l y  does 

not  ar i se unt i l  t he under l y i ng debt  or  l oss has been pai d i n 

f ul l .   Pet t a,  278 Wi s.  2d 251,  ¶27 ( c i t at i ons omi t t ed) .   Thi s 

" ant i subr ogat i on r ul e"  i s known as t he made whol e doct r i ne.   I d.  

¶26 Wi sconsi n' s made whol e doct r i ne at t empt s t o bal ance 

al l  t hese equi t abl e concer ns.   Equi t y does not  l end i t sel f  t o 

t he appl i cat i on of  bl ack l et t er  r ul es.   I d. ,  ¶34.   I t  i s  heavi l y 

i nf l uenced by par t i cul ar  f act s.   The equi t abl e bal ance can 

become t enuous when an i nsur ed set t l es uni l at er al l y wi t h t he 

t or t f easor  and t he t or t f easor ' s i nsur er  wi t hout  secur i ng enough 
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f unds t o be f ul l y compensat ed because someone i s goi ng t o be 

di sappoi nt ed.   The case bef or e us i nvol ves a s i t uat i on i n whi ch 

t he Mul l er s vol unt ar i l y  set t l ed f or  consi der abl y l ess t han 

Jer r i ck ' s pol i cy l i mi t s,  yet  wer e not  f ul l y  compensat ed f or  

t hei r  l oss.   To cl ose t he gap,  t he Mul l er s ar e demandi ng at  

l east  par t  of  t hei r  i nsur er ' s subr ogat i on set t l ement .  

¶27 We have al l uded t o t or t f easor  pol i cy l i mi t s  as a 

f act or  t o wei gh i n past  deci s i ons. 6  I n t hi s case i t  i s  a cent r al  

f act or .   To expl ai n i t s i mpact ,  we t r ace t he hi st or y of  t he made 

whol e doct r i ne i n Wi sconsi n,  begi nni ng wi t h Gar r i t y.    

¶28 I n Gar r i t y,  we r ecogni zed t hat  subr ogat i on r est s upon 

equi t abl e pr i nci pl es i ncl udi ng a r ul e t hat  t he i nsur ed has 

pr i or i t y over  hi s i nsur er  when t her e i s an i nadequat e pool  of  

f unds.   Gar r i t y,  77 Wi s.  2d at  541,  543.   The Gar r i t ys owned a 

dai r y f ar m and had a f i r e i nsur ance pol i cy wi t h Rur al  Mut ual  

I nsur ance Company ( Rur al  Mut ual ) .   I d.  at  539.   Thei r  bar n was 

                                                 
6 See,  e. g. ,  Gar r i t y v.  Rur al  Mut .  I ns.  Co. ,  77 Wi s.  2d 537,  

539,  253 N. W. 2d 512 ( 1977)  ( descr i bi ng f act s wher e t he 
t or t f easor  possessed a pol i cy wor t h $25, 000 when t he pl ai nt i f f s '  
damages wer e al l eged t o be $110, 000) ;  Bl ue Cr oss & Bl ue Shi el d 
Uni t ed of  Wi s.  v.  Fi r eman' s Fund I ns.  Co.  of  Wi s. ,  140 Wi s.  2d 
544,  547,  411 N. W. 2d 133 ( 1987)  ( " On December  24,  1982,  Bl ue 
Cr oss l ear ned t hat  Kyl e and Rober t  Adams had set t l ed t hei r  
per sonal  i nj ur y c l ai m f or  $60, 000——$40, 000 l ess t han Fi r eman' s  
pol i cy l i mi t s. " ) ;  Schul t e v.  Fr azi n,  176 Wi s.  2d 622,  633,  500 
N. W. 2d 305 ( 1993)  ( " [ s] et t l i ng def endant s t ypi cal l y have l i mi t ed 
pol i cy l i mi t s" ) ;  Paul son v.  Al l st at e I ns.  Co. ,  2003 WI  99,  ¶27,  
263 Wi s.  2d 520,  665 N. W. 2d 744 ( " The spect er  of  an i nsur er  
compet i ng wi t h t he i nsur ed f or  a l i mi t ed amount  of  f unds i s 
s i mpl y not  r ai sed by t he f act s of  t hi s case.   Ther e has been no 
di scussi on of  pol i cy l i mi t s or  a l i mi t ed pool  of  f unds f or  whi ch 
Mi dwest  and Paul son ar e compet i ng. " ) .  
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dest r oyed by a f i r e al l egedl y caused by t he negl i gent  dr i v i ng of  

a t r uck by an empl oyee of  t wo br ot her s doi ng busi ness as Bower s 

Br ot her s Feed Mi l l .   I d.   The Bower s mi l l  al so hel d a Rur al  

Mut ual  i nsur ance pol i cy wi t h a l i abi l i t y  l i mi t  of  $25, 000 on t he 

t r uck.   I d.   The Gar r i t ys c l ai med t he t ot al  l oss of  t he bar n was 

$110, 000.   I d.   They r ecover ed t he l i mi t s on t hei r  i nsur ance 

pol i cy——$67, 227. 12——f r om Rur al  Mut ual  and t hen f i l ed sui t  

agai nst  t he Bower ses and Rur al  Mut ual  f or  $110, 000.   I d.   Rur al  

Mut ual  deni ed t hat  t he Bower s t r uck was dr i ven negl i gent l y,  and 

i t  f i l ed a t hi r d- par t y compl ai nt  agai nst  i t sel f  i n i t s r ol e as 

t he Gar r i t ys '  i nsur ance car r i er  t o det er mi ne i t s r i ght s and 

l i abi l i t i es as a t hi r d- par t y def endant .   I d.  at  539- 40.   The 

Gar r i t ys '  i nsur ance cont r act  wi t h Rur al  Mut ual  i ncl uded a 

pr ovi s i on gi v i ng Rur al  a pot ent i al  r i ght  of  subr ogat i on.   I d.  at  

540.   Hence,  t he gi st  of  Rur al ' s move was an at t empt  t o keep t he 

$25, 000 under  t he Bower ses'  pol i cy as subr ogat i on f or  t he 

$67, 000 payment  i t  had made under  t he Gar r i t ys '  pol i cy.    

¶29 Thi s cour t  not ed t he equi t abl e pr i nci pl e t hat  

subr ogat i on ensur es t hat  " one,  ot her  t han a vol unt eer ,  who pays 

f or  t he wr ong of  anot her  shoul d be per mi t t ed t o l ook t o t he 

wr ongdoer  t o t he ext ent  he has pai d and be subj ect  t o t he 

def enses of  t he wr ongdoer . "   I d.  at  541 ( c i t at i ons omi t t ed) .   

The pur pose of  t he doct r i ne i s t o avoi d unj ust  enr i chment .   I d.  

( c i t at i ons omi t t ed) .   The cause of  act i on agai nst  t he t or t f easor  

i s v i ewed as an i ndi v i s i bl e c l ai m,  and t he pl ai nt i f f  hol ds t hi s 

c l ai m unt i l  he i s gi ven t he oppor t uni t y t o f ul l y  r ecover  hi s 
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l oss.   I d.  at  542. 7  Logi cal l y,  t hi s pr i nci pl e est abl i shes t he 

i nsur ed' s pr i or i t y over  hi s i nsur er  i n pur sui ng r ecover y,  and 

" t he gener al  r ul e [ i s ]  t hat  t her e i s no subr ogat i on unt i l  t he 

i nsur ed has been made whol e. "   I d.  ( c i t at i ons omi t t ed) .  

¶30 Thi s gener al  r ul e cont r ol l ed i n Gar r i t y because of  t he 

i nequi t y of  Rur al  Mut ual  compet i ng wi t h i t s own i nsur ed f or  t he 

Bower ses'  $25, 000 Rur al  Mut ual  l i abi l i t y  pol i cy l i mi t .   The 

par t i es st i pul at ed t hat  t he Gar r i t ys had not  been made whol e f or  

t he l oss t hey suf f er ed.   I d.  at  543.   Gi ven t hi s st i pul at i on and 

t he l i mi t ed f unds avai l abl e f r om t he t or t f easor s '  pol i cy,  we 

concl uded t hat  " Rur al  Mut ual ' s r i ght  t o shar e i n t he $25, 000 

r ecover abl e f r om t hemsel ves as t he i nsur er  of  t he t or t - f easor  i s 

secondar y t o t he i nsur ed' s r i ght  t o r ecover y. "   I d.    

¶31 The equi t i es i n Gar r i t y cont r ast  wi t h t hose i n t he 

Mul l er s '  case because i n Gar r i t y t her e was a l i mi t ed pool  of  

f unds——t he $25, 000 l i abi l i t y  pol i cy——t hat  was i nsuf f i c i ent  

ei t her  t o make t he Gar r i t ys whol e or  t o r ei mbur se Rur al  Mut ual  

f or  t he pol i cy benef i t s i t  had al r eady pai d.   Bot h c l ai ms coul d 

                                                 
7 The cour t  c l ar i f i ed t he " i ndi v i s i bl e c l ai m"  i n a 

subsequent  passage,  sayi ng:    

We have di sappr oved of  t he l anguage i n Pat i t ucci  
v.  Ger har dt ,  206 Wi s.  358,  362,  [ 240]  N. W.  385 ( 1932)  
t hat  a subr ogee i s an " owner "  of  t he i nsur ed' s c l ai m.   
I n Hei f et z v.  Johnson,  61 Wi s.  2d 111,  120,  211 N. W. 2d 
834 ( 1973)  we sai d,  " I t  i s  bet t er  t o t hi nk of  t he 
i nsur er  as an assi gnee of  par t  of  t he c l ai m t han t o 
speak of  t he i nsur ed and t he i nsur er  as j oi nt  owner s 
of  t he c l ai m. "  

Gar r i t y,  77 Wi s.  2d at  546.  
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not  be sat i sf i ed by t hi s $25, 000 pool .   I n t he Mul l er s '  case,  

t he $1, 000, 000 l i abi l i t y  pol i cy hel d by Jer r i ck was mor e t han 

suf f i c i ent  t o cover  al l  c l ai ms.   I n addi t i on,  i n t hi s case,  t he 

r ecover y pr i or i t y r ul e est abl i shed by Gar r i t y was mai nt ai ned.   

The Mul l er s set t l ed wi t h Jer r i ck and Uni t ed bef or e Soci et y 

ent er ed i t s own subr ogat i on set t l ement ,  pr eser vi ng t he Mul l er s '  

r i ght  t o be t he f i r st  t o t ap avai l abl e set t l ement  f unds.  

¶32 Fi ve year s af t er  Gar r i t y,  we appl i ed t he subr ogat i on 

r ul e of  pr i or i t y i n a per sonal  i nj ur y case.   The quest i on 

pr esent ed f or  r evi ew i n Ri mes was:    

[ W] het her  an aut omobi l e i nsur er ,  St at e Far m Mut ual  
Aut omobi l e I nsur ance Company,  whi ch,  under  a 
subr ogat i on agr eement  s i gned by i t s i nsur ed,  Pal mer  H.  
Ri mes,  has made payment  under  t he medi cal - pay 
pr ovi s i ons of  i t s  pol i cy,  has t he r i ght  t o r ecover  
t hose payment s out  of  t he moni es r ecei ved by i t s 
i nsur ed i n a set t l ement  wi t h negl i gent  t hi r d- par t y 
t or t f easor s and t hei r  l i abi l i t y  i nsur er s,  when,  
accor di ng t o t he f i ndi ngs and j udgment  of  t he c i r cui t  
cour t ,  t he set t l ement  f i gur e was l ess t han t he t ot al  
damages sust ai ned by t he i nsur ed as t he r esul t  of  an 
aut omobi l e acci dent .  

Ri mes,  106 Wi s.  2d at  264.   The pl ai nt i f f s,  Pal mer  and Pat r i c i a 

Ri mes,  sust ai ned damages of  $300, 433. 54 but  set t l ed wi t h t he 

t or t f easor s f or  $125, 000.   I d.  at  264- 65.  

¶33 Pal mer  Ri mes was sever el y i nj ur ed whi l e pr ovi di ng ai d 

at  t he r oadsi de scene of  a t r af f i c  acci dent  i nvol v i ng t he 

vehi c l e of  Roy Langdon ( Langdon) .   I d.  at  265.   Langdon' s 

vehi c l e had been r ear - ended by t he vehi c l e of  Peggy St i l es 

( St i l es) .   I d.   Whi l e Ri mes was exami ni ng t he St i l es vehi c l e,  i t  

was st r uck by anot her  dr i ver ,  Leonar d Swi t zer  ( Swi t zer ) .   I d.   
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Thi s col l i s i on caused sever e i nj ur i es t o Ri mes.   I d.   Ri mes and 

hi s wi f e Pat r i c i a sued Swi t zer ,  St i l es,  and Langdon and t hei r  

i nsur er s.   I d.   Swi t zer  car r i ed a $300, 000 l i abi l i t y  i nsur ance 

pol i cy wi t h Tr avel er s I ndemni t y;  St i l es and Langdon each car r i ed 

pol i c i es of  $50, 000 wi t h Amer i can Fami l y.   I d.   St at e Far m,  t he 

Ri meses'  i nsur er ,  was j oi ned as a def endant  because of  i t s 

possi bl e subr ogat i on r i ght s as a r esul t  of  medi cal  payment s of  

$9, 649. 90 made under  t wo pol i c i es car r i ed by t he Ri meses.   I d.   

at  265- 66.  

¶34 Pr i or  t o t r i al ,  Langdon and hi s  i nsur er  wer e di smi ssed 

by st i pul at i on.   I d.  at  266.   Thi s l ef t  a pool  of  $350, 000 ( t he 

$300, 000 pol i cy of  Swi t zer  and t he $50, 000 pol i cy of  St i l es)  t o 

cover  t he c l ai ms of  bot h t he Ri meses and St at e Far m.   The 

r emai ni ng par t i es ent er ed i nt o a st i pul at i on,  pr ovi di ng t hat  

St at e Far m had a subr ogat ed i nt er est  i n r ecover y of  t he medi cal  

expenses pai d t o t he Ri meses.   I d.  at  267.   The st i pul at i on 

f ur t her  pr ovi ded t hat  St at e Far m was t o r ecover  i t s subr ogat ed 

i nt er est  out  of  any j udgment  r ender ed or  set t l ement  ent er ed i n 

f avor  of  t he Ri meses.   I d.  

¶35 The Ri meses subsequent l y set t l ed al l  c l ai ms wi t h t he 

r emai ni ng def endant s f or  $125, 000.   I d.   Amer i can Fami l y pai d 

$50, 000,  i t s pol i cy l i mi t ,  on behal f  of  St i l es,  and Tr avel er s 

I ndemni t y pai d $75, 000 of  i t s  $300, 000 pol i cy l i mi t  on behal f  of  

Swi t zer .   I d.   A new st i pul at i on f or  t hi s set t l ement  pr ovi ded 

t hat  $9, 649. 90 of  t he $75, 000 f r om Swi t zer  was t o be hel d i n 

escr ow by t he cour t  pendi ng a det er mi nat i on of  St at e Far m' s 

subr ogat i on r i ght s at  a " t r i al . "   I d.   Al l  par t i es,  i ncl udi ng 
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St at e Far m,  s i gned t hi s new st i pul at i on t hat  i ncl uded t he 

r eci t at i on:  " Thi s act i on i s f ul l y  set t l ed as t o al l  c l ai ms f or  

r el i ef  and al l  cr oss c l ai ms by al l  par t i es,  except  as 

speci f i cal l y ot her wi se pr ovi ded by t hi s or der . "   I d.   The 

st i pul at i on f ur t her  pr ovi ded t hat  t he act i on was t o r emai n 

pendi ng t o det er mi ne t he subr ogat i on r i ght s of  St at e Far m at  a 

subsequent  pr oceedi ng.   I d.  at  268.  

¶36 The ci r cui t  cour t  t ook t est i mony f or  t wo days wi t h 

r egar d t o t he damages sust ai ned by t he pl ai nt i f f s and t he 

negl i gence aspect s of  t he acci dent .   I d.   The cour t  det er mi ned 

t hat  t ot al  damages,  i ncl udi ng t hose f or  past  and f ut ur e medi cal  

expenses,  l ost  ear ni ngs,  pai n and suf f er i ng,  and Pat r i c i a Ri mes'  

l oss of  consor t i um cl ai m,  wer e $300, 433. 54.   I d.  at  269.   The 

ci r cui t  cour t ,  r el y i ng upon Gar r i t y,  f ound t hat  St at e Far m had 

no r i ght  t o subr ogat i on because t he pl ai nt i f f s '  set t l ement  of  

$125, 000 l ef t  t hem l ess t han whol e.   I d.  

¶37 The Ri mes cour t  uphel d t he c i r cui t  cour t ,  r ei t er at i ng 

t he r ul e t hat  " [ s] ubr ogat i on i s t o be al l owed onl y when t he 

i nsur ed i s compensat ed i n f ul l  by r ecover y f r om t he t or t f easor . "   

I d.  at  272.   The cour t  at t empt ed t o def i ne " whol eness"  

gener i cal l y:   " Under  Wi sconsi n l aw t he t est  of  whol eness depends 

upon whet her  t he i nsur ed has been compl et el y compensat ed f or  al l  

t he el ement s of  damages,  not  mer el y t hose damages f or  whi ch t he 

i nsur er  has i ndemni f i ed t he i nsur ed. "   I d.  at  275.   The cour t  

r ej ect ed St at e Far m' s ar gument  t hat  t he Ri meses'  set t l ement  wi t h 

t he t or t f easor s was " an af f i r mat i on by t hem t hat  t hey have been 

made whol e as r equi r ed by l aw. "   I d.  at  273.   I nst ead,  t he cour t  
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hel d t hat  t hei r  set t l ement ,  by i t s ver y nat ur e,  coul d not  be 

vi ewed as an acknowl edgement  of  f ul l  r ei mbur sement  f or  t he wr ong 

done because nei t her  t he Ri meses nor  St at e Far m r el eased t he 

ot her  i n r espect  t o t he sum equal  t o t he medi cal  payment s.   I d.  

at  273- 74.    

¶38 Fi nal l y,  t he Ri mes cour t  r evi ewed t he pr ocedur e 

ut i l i zed by t he c i r cui t  cour t  and endor sed what  i s now known as 

a Ri mes hear i ng.   I d.  at  277- 79.   At  t hi s hear i ng,  a " t r i al "  i s  

conduct ed bef or e t he cour t  sol el y t o ascer t ai n t he damages 

suf f er ed by t he pl ai nt i f f .   I d.  at  277.   I f  t he damages f ound 

exceed t hose act ual l y r ecover ed by t he pl ai nt i f f  f r om al l  

sour ces,  t he pl ai nt i f f  wi l l  be f ound t o be l ess t han whol e and 

wi l l  not  be r equi r ed t o di sgor ge any of  t he amount s by whi ch he 

has been i ndemni f i ed.   See i d.  at  275- 76.  

¶39 Ri mes i s di st i ngui shabl e f r om t he pr esent  case.   

Fi r st ,  Ri mes r epr esent s a case i n whi ch t he subr ogat ed i nsur er  

cr eat ed a l i mi t ed pool  of  f unds by st i pul at i ng t o t he set t l ement  

wi t h t he t or t f easor s,  i n t he same way t hat  t he Ri meses 

st i pul at ed wi t h t he t or t f easor s.   See i d.  at  267- 68.   The 

i nsur er  agr eed t o l et  t he t or t f easor s of f  t he hook.   The 

subr ogat ed i nsur er  ( St at e Far m)  al so st i pul at ed t hat  i t s di sput e 

wi t h t he Ri meses ( t he i nsur eds)  was not  set t l ed,  i d. ,  and t hus 

was subj ect  t o r esol ut i on by t r adi t i onal  equi t y pr i nci pl es.   By 

cont r ast ,  i n t hi s case Soci et y di d not  st i pul at e t o a set t l ement  

wi t h Jer r i ck and Uni t ed at  t he same t i me as t he Mul l er s,  t her eby 

pr eser vi ng i t s r i ght  t o set t l e or  pur sue a subr ogat i on c l ai m 

agai nst  Jer r i ck and Uni t ed at  a l at er  dat e and f or  an amount  
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gr eat er  t han t he Mul l er s '  set t l ement .   Thi s f act  scenar i o 

pr esent s di f f er ent  equi t i es f r om t he set t l ement  i n Ri mes.  

¶40 Second,  t he per sonal  i nj ur y c l ai ms i n Ri mes made 

est i mat i on of  damages much mor e i mpr eci se and di f f i cul t  t han t he 

pr oper t y c l ai ms her e.   I n Ri mes,  t he set t l i ng par t i es had t o 

est i mat e t he val ue of  c l ai ms f or  l ost  past  and f ut ur e ear ni ngs,  

past  and f ut ur e physi cal  di sabi l i t y ,  pai n and suf f er i ng,  and 

past  and f ut ur e medi cal  expenses,  i n addi t i on t o c l ai ms f or  l oss 

of  consor t i um,  t o det er mi ne t ot al  damages.   I d.  at  268- 69.   The 

val ue of  t hese t ypes of  damages can be di f f i cul t  t o ascer t ai n,  

maki ng set t l ement  t al ks mor e combat i ve and l ess l i kel y t o 

accur at el y r ef l ect  t he amount  necessar y t o f ul l y  compensat e t he 

pl ai nt i f f .   By cont r ast ,  i n t hi s case,  t he val ue of  t he 

pl ai nt i f f s '  pr oper t y l oss was l ar gel y undi sput ed,  maki ng 

set t l ement  negot i at i ons bet ween t he pl ai nt i f f s and t he 

t or t f easor  hi nge sol el y on t he i ssue of  t he t or t f easor ' s  

l i abi l i t y .   Nor mal l y,  i n a case l i ke t hi s one,  set t l ement  i s 

l i kel y t o appr oach t he pl ai nt i f f ' s  act ual  damages i f  i nsur ance 

i s avai l abl e and i f  l i abi l i t y  i s  c l ear .   Thi s equi t abl e f act or  

hel ps i nf or m our  deci s i on.    

¶41 Thi r d,  Ri mes i nvol ved an i nsur er ' s ef f or t s t o r ecover  

i n subr ogat i on agai nst  i t s  own i nsur ed,  not  agai nst  t he 

t or t f easor  or  t he t or t f easor ' s i nsur er .   I d.  at  264.   By 

cont r ast ,  t he Mul l er s br ought  Soci et y i nt o t hi s act i on as a 

def endant ;  Soci et y t hen cr oss- cl ai med agai nst  Jer r i ck and Uni t ed 

t o pr ot ect  i t s own i nt er est s.   Soci et y par t i c i pat ed i n t he 

l i t i gat i on,  pr ovi di ng exper t s and i t s own at t or neys t o assi st  
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t he Mul l er s i n pur sui ng t hei r  set t l ement .   Thi s s i t uat i on i s 

di f f er ent  f r om t he ant agoni st i c post ur e of  t he par t i es i n Ri mes,  

wher e t he i nsur er  was seeki ng subr ogat i on out  of  t he set t l ement  

negot i at ed by i t s own i nsur ed. 8 

¶42 Fol l owi ng Ri mes,  we expl or ed t he equi t abl e 

consi der at i ons t hat  det er mi ne t he appl i cabi l i t y  of  t he Gar r i t y-

Ri mes made whol e doct r i ne.   Vogt  v.  Schr oeder ,  129 Wi s.  2d 3,  

383 N. W. 2d 876 ( 1986) ,  i nvol ved t he quest i on of  whet her  an 

under i nsur er  has a r i ght  of  subr ogat i on agai nst  an under i nsur ed 

t or t f easor  when t he under i nsur er  makes a par t i al  payment  of  i t s  

i nsur ed' s damages.   I d.  at  7.   A passenger  ( Vogt )  i n hi s own 

aut omobi l e was i nj ur ed when t he vehi c l e,  dr i ven by hi s son,  

col l i ded wi t h a vehi c l e dr i ven by t he def endant  ( Schr oeder ) .   

I d.   Schr oeder ' s vehi c l e car r i ed onl y $15, 000 i n l i abi l i t y  

cover age,  and t he per sonal  i nj ur i es sust ai ned by Vogt  exceeded 

$15, 000.   I d.   The Vogt  vehi c l e,  i n addi t i on t o t he usual  

l i abi l i t y  cover age,  was cover ed by an under i nsur ed mot or i st  

r i der  of  $50, 000.   I d.   Because t he l i abi l i t y  pr edi ct i on wi t h 

r espect  t o Schr oeder  was hi ghl y  unf avor abl e,  Schr oeder ' s i nsur er  

                                                 
8 We obser ve t hat  t he means t he Mul l er s ut i l i zed t o be " made 

whol e" ——pur sui ng t he pr oceeds of  Soci et y ' s set t l ement  wi t h 
Jer r i ck and Uni t ed——oper at ed as a sor t  of  r ever se- subr ogat i on.   
By " r ever se- subr ogat i on, "  we mean t hat  t he t ypi cal  posi t i ons ar e 
r ever sed;  i nst ead of  t he i nsur er  pur sui ng t he i nsur ed or  
t or t f easor  f or  r ei mbur sement ,  t he i nsur ed i s pur sui ng i t s own 
pr oper t y i nsur er  t o be made whol e.    

By empl oyi ng t hi s st r at egy,  t he Mul l er s ar e at t empt i ng t o 
r ecei ve mor e f r om Soci et y by r ecover i ng par t  of  Soci et y ' s 
subr ogat i on set t l ement  t han t hey woul d have under  t he l i mi t s of  
t hei r  i nsur ance pol i cy.  
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of f er ed t o pay i t s pol i cy l i mi t s of  $15, 000 i n exchange f or  i t s 

r el ease and t he r el ease of  i t s  i nsur ed.   I d.  at  8.  

¶43 Vogt  commenced an act i on agai nst  Schr oeder .   I d.  at  

10.   Subsequent l y,  as a par t  of  t hat  under l y i ng act i on,  

Schr oeder  and hi s i nsur er  f i l ed a mot i on f or  a decl ar at i on of  

t he r i ght  of  t he i nsur er  t o pay t he pol i cy l i mi t s t o Vogt  and 

t he r i ght  of  Vogt  t o r el ease Schr oeder  and t he i nsur er  f r om any 

f ur t her  l i abi l i t y .   I d.  

¶44 When t he case r eached t hi s cour t  on cer t i f i cat i on,  t he 

Vogt  cour t  r ei t er at ed t hat  t he made whol e doct r i ne,  as st at ed i n 

Gar r i t y and Ri mes,  r est s upon equi t abl e pr i nci pl es.   I d.  at  13.   

However ,  t he cour t  caut i oned t hat  some st at ement s i n Ri mes and 

Gar r i t y coul d not  be appl i ed l i t er al l y because subr ogat i on i s an 

equi t abl e doct r i ne t hat  depends upon a j ust  r esol ut i on of  a 

di sput e under  a par t i cul ar  set  of  f act s.   I d.   at  12 ( c i t i ng 6A 

Appl eman,  I nsur ance Law and Pr act i ce,  § 4051,  at  110) .   " Hence,  

onl y under  f act  s i t uat i ons wher e an equi t abl e r esul t  wi l l  f ol l ow 

shoul d t he st at ement s quot ed above [ e. g. ,  " t he convent i onal l y 

subr ogat ed or  cont r act ual  i nsur er  has no shar e i n t he r ecover y 

f r om t he t or t - f easor  i f  t he t ot al  amount  r ecover ed by t he 

i nsur ed f r om t he i nsur er  does not  cover  hi s l oss, "  Gar r i t y,  77 

Wi s.  2d at  544]  be appl i ed l i t er al l y. "   Vogt ,  129 Wi s.  2d at  12 

( emphasi s added) .   " Gar r i t y r ecogni zes t hat  t her e ar e equi t abl e 

pr i nci pl es t o suppor t  subr ogat i on ot her  t han t hose concer ned 

wi t h whet her  t he i nj ur ed or  i ndemni f i ed par t y i s made whol e or  

unj ust l y enr i ched. "   I d.  at  13.     
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¶45 The Vogt  cour t  st at ed t hat  " t he wr ongdoer  shoul d be 

r esponsi bl e f or  hi s conduct  and not  be al l owed t o go scot - f r ee 

by f ai l i ng t o r espond i n damages whi l e anot her ,  an i ndemni t or  

f or  t he i nj ur ed par t y,  i s  r equi r ed t o do so. "   I d.   The cour t  

sai d t hat  " i n bot h Gar r i t y and Ri mes t he cour t  knew f r om t he 

r ecor d t hat  t he f unds avai l abl e wer e i nsuf f i c i ent  t o sat i sf y t he 

damages of  t he i nj ur ed par t y——i . e. ,  t o make hi m whol e, "  

t her ef or e,  equi t y di d not  per mi t  t he i nsur er  t o t ake t hese f unds 

i n subr ogat i on.   I d.  at  14.   We char act er i zed bot h Gar r i t y and 

Ri mes as deal i ng wi t h t he i ssue of  pr i or i t y bet ween t he i nsur ed 

and hi s own i nsur er ,  sayi ng t hat  equi t y poi nt ed t o t he 

concl usi on t hat  t he i nsur ed,  l ef t  l ess t han whol e i n bot h cases,  

was t o be af f or ded f i r st  pr i or i t y i n r ecover y.   I d.  at  14- 15.   

We al so poi nt ed out  t he i mpact  of  St at e Far m j oi ni ng t he 

pl ai nt i f f s '  set t l ement  i n Ri mes as a f act or  wei ghi ng agai nst  

gr ant i ng St at e Far m pr i or i t y.   See i d.  at  15 n. 5.  

¶46 I n sum,  t he hol di ng i n Vogt  st ands f or  t he pr oposi t i on 

t hat  t he made whol e doct r i ne of  Gar r i t y and Ri mes i s not  a 

s i mpl i st i c or  absol ut e r ul e.   I d.  at  15.   Subr ogat i on depends 

upon t he appl i cat i on of  equi t abl e pr i nci pl es t o t he f act s of  

each case,  and t hose pr i nci pl es ar e concer ned wi t h pr eser vi ng 

t he r i ght s of  bot h t he i nsur ed and subr ogat ed i nsur er .   I d.   I n 

shor t ,  somet i mes,  t he made whol e doct r i ne does not  appl y.  

¶47 Consi st ent  wi t h Vogt ,  our  hol di ngs i n Bl ue Cr oss & 

Bl ue Shi el d Uni t ed of  Wi sconsi n v.  Fi r eman' s Fund I nsur ance 

Company of  Wi sconsi n,  140 Wi s.  2d 544,  411 N. W. 2d 133 ( 1987) ,  

and Mut ual  Ser vi ce Casual t y Company v.  Amer i can Fami l y I nsur ance 
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Gr oup,  140 Wi s.  2d 555,  410 N. W. 2d 582 ( 1987) ,  r epeat ed t he f act  

t hat  Gar r i t y and Ri mes shoul d not  cont r ol  wher e t he i nsur ed 

pl ai nt i f f  and t he subr ogat ed i nsur er  ar e not  compet i ng f or  a 

l i mi t ed pool  of  f unds.  

¶48 I n Bl ue Cr oss,  we r evi ewed t he i ssue of  whet her  a 

subr ogat ed i nsur er  must  al l ege t hat  i t s i nsur ed was made whol e 

t o pr oper l y st at e a c l ai m f or  r el i ef  when i t s i nsur ed has 

set t l ed wi t h a t or t f easor .   Bl ue Cr oss,  140 Wi s.  2d at  546.   

Al t hough t he case f ocused on t hi s l i mi t ed i ssue,  t he Bl ue Cr oss 

cour t  had occasi on t o comment  on t he equi t i es sur r oundi ng our  

deci s i ons i n Gar r i t y and Ri mes.    

¶49 I n Bl ue Cr oss,  t he pl ai nt i f f ,  Kyl e Adams,  was i nj ur ed 

i n a mot or  vehi c l e acci dent .   I d.  at  547.   He was hospi t al i zed,  

and hi s hospi t al  bi l l  of  $10, 202. 50 was cover ed by Bl ue Cr oss & 

Bl ue Shi el d Uni t ed of  Wi sconsi n ( Bl ue Cr oss) .   I d.   Af t er  payi ng 

t hese expenses,  Bl ue Cr oss became subr ogat ed t o t he ext ent  of  

t he payment s,  and i t  not i f i ed t he t or t f easor ' s i nsur ance 

company,  Fi r eman' s Fund I nsur ance Company of  Wi sconsi n 

( Fi r eman' s) ,  of  i t s  subr ogat i on r i ght s.   I d.   Ther eaf t er ,  Adams 

set t l ed separ at el y wi t h Fi r eman' s f or  $60, 000,  whi ch was $40, 000 

l ess t han Fi r eman' s '  l i mi t s f or  hi s per sonal  i nj ur y c l ai m.   I d.   

The set t l ement  di d not  r esol ve Bl ue Cr oss' s subr ogat i on c l ai m,  

but  i t  di d pr ovi de Fi r eman' s wi t h i ndemni t y agai nst  Bl ue Cr oss' s 

subr ogat i on c l ai m.   I d.  at  547,  553.   Bl ue Cr oss t hen i ni t i at ed 

an act i on agai nst  Fi r eman' s and t he t or t f easor  t o r ecover  t he 

$10, 202. 50 i t  had pai d on behal f  of  Adams.   I d.  at  547.   I n 

doi ng so,  Bl ue Cr oss di d not  al l ege i n i t s compl ai nt  t hat  Adams 
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had been " made whol e. "   I d.   Thi s cour t  concl uded t hat  an 

i nsur ed who has set t l ed hi s c l ai m agai nst  t he t or t f easor  does 

not  have t o be made whol e bef or e a subr ogat ed i nsur er  may br i ng 

a subr ogat i on c l ai m agai nst  a t or t f easor  or  t he t or t f easor ' s 

i nsur er .   I d.  at  546,  549.  

¶50 Fi r st ,  we r ei t er at ed our  hol di ng i n Vogt  t hat  t her e i s 

no absol ut e r ul e t hat  t he i nsur ed must  be made whol e bef or e an 

i nsur er  can r ecover  i n subr ogat i on.   I d.  at  550 ( c i t i ng Vogt ,  

129 Wi s.  2d at  11- 13) .   I nst ead,  t he equi t i es of  a par t i cul ar  

case shoul d cont r ol .   See i d.   Second,  we hel d t hat  t he 

compel l i ng equi t abl e f act or  t hat  def eat ed t he subr ogat i on r i ght  

asser t ed i n bot h Gar r i t y and Ri mes ( namel y,  t he pr ospect  of  an 

i nsur er  compet i ng wi t h i t s own i nsur ed f or  f unds whi ch ar e 

i nsuf f i c i ent  t o make t he i nsur ed whol e)  was not  pr esent  i n Bl ue 

Cr oss.   I d.  at  551.   Thi r d,  we di st i ngui shed Ri mes and Gar r i t y  

on t he gr ounds t hat  bot h of  t hose cases i nvol ved an i nsur er  

sui ng i t s own i nsur ed i n subr ogat i on;  wher eas,  Bl ue Cr oss 

i nvol ved a subr ogat ed i nsur er  pur sui ng t he t or t f easor  and hi s 

i nsur er  separ at el y.   I d.   Because t he f act s pr esent ed no 

compet i t i on f or  a l i mi t ed set  of  f unds,  Bl ue Cr oss was f r ee t o 

pur sue subr ogat i on.   I d.   Fi nal l y,  we hel d t hat  t he 

i ndemni f i cat i on agr eement  ent er ed i nt o when Adams set t l ed wi t h 

Fi r eman' s coul d not  be used t o c i r cumvent  Bl ue Cr oss' s  

subr ogat i on r i ght .   I d.  at  553- 54.  

¶51 I t  must  be not ed t hat  i n Schul t e v.  Fr azi n,  t he cour t  

over r ul ed t he l anguage of  Bl ue Cr oss t hat  di sappr oved t he use of  

i ndemni f i cat i on agr eement s by set t l i ng pl ai nt i f f s.   Schul t e,  176 
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Wi s.  2d at  634.   The cour t  di st i ngui shed t he equi t i es i n Schul t e 

f r om t he equi t i es i n Bl ue Cr oss,  but  i t  di d not  compl et el y 

over r ul e t he l at t er .   I d.  at  635 ( " We do not  compl et el y over r ul e 

Bl ue Cr oss,  however .   Bl ue Cr oss st i l l  appl i es when a pl ai nt i f f  

and t or t f easor  set t l e wi t hout  i nvol v i ng t he subr ogat ed i nsur er  

and wi t hout  submi t t i ng t he i ssue of  t he subr ogat ed i nsur er ' s 

r i ght s t o t he c i r cui t  cour t . " ) .  

¶52 The Mut ual  Ser vi ce deci s i on was r el eased t he same day 

as Bl ue Cr oss.   I n Mut ual  Ser vi ce we det er mi ned t hat  an 

i nsur er ' s subr ogat ed i nt er est  was not  sat i sf i ed when t he i nsur ed 

set t l ed wi t h t he t or t f easor ' s i nsur ance company,  and,  pur suant  

t o t he set t l ement ,  t he t or t f easor ' s i nsur ance company i ssued a 

check made payabl e t o t he i nsur er ,  i t s  i nsur ed,  and t he 

i nsur ed' s at t or ney.   Mut ual  Ser vi ce,  140 Wi s.  2d at  557.   We 

hel d t hat  t he t r i al  cour t  was i n er r or  when i t  di smi ssed t he 

i nsur er ' s c l ai m agai nst  t he t or t f easor ' s i nsur er  and f ound t hat  

t he i nsur er ' s subr ogat i on r i ght s  wer e ext i ngui shed by t he check.   

I d.  at  562.  

¶53 One i nt er est i ng aspect  of  Mut ual  Ser vi ce i s t he 

cour t ' s  t r eat ment  of  t he i nsur ed' s and subr ogat ed i nsur er ' s 

i nt er est s as separ at e " c l ai ms"  agai nst  t he t or t f easor .   We not ed 

t hat  an i nsur er  whose pol i cy wi t h an i nsur ed i nc l udes a r i ght  t o 

subr ogat i on possesses an i ndependent  " cause of  act i on agai nst  

t he t or t f easor  and t he t or t f easor ' s i nsur er  f or  i t s  subr ogat ed 

i nt er est . "   I d.  at  561.   The i nt er est s of  t he i nsur er  and 

i nsur ed exi st  as " each owni ng separ at el y a par t  of  t he c l ai m 

agai nst  t he t or t f easor . "   I d.  ( c i t i ng Hei f et z v.  Johnson,  61 
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Wi s.  2d 111,  120,  211 N. W. 2d 834 ( 1973) ;  Wi l mot  v.  Raci ne 

Count y,  136 Wi s.  2d 57,  63- 64,  400 N. W. 2d 917 ( 1987) ) . 9   

¶54 Mut ual  Ser vi ce al so r ei t er at ed t he f act  t hat  nei t her  

Gar r i t y nor  Ri mes i s appl i cabl e i n an act i on br ought  by a 

subr ogat ed i nsur er  agai nst  t he t or t f easor  or  t he t or t f easor ' s 

i nsur er  " wher e t he subr ogat ed i nsur er ' s i nsur ed has pr evi ousl y  

set t l ed wi t h t he t or t f easor . "   I d.  at  563- 64.   Thi s hol di ng 

appear s t o be di r ect l y on poi nt  i n t hi s case.  

¶55 Schul t e f ol l owed Bl ue Cr oss and Mut ual  Ser vi ce and 

di st i ngui shed bot h cases whi l e i dent i f y i ng t he r ol e t hat  

i ndemni f i cat i on agr eement s pl ay i n est abl i shi ng a " l i mi t ed pool "  

of  f unds t hat  cr eat es compet i t i on bet ween t he i nsur ed and hi s 

i nsur er .    

                                                 
9 Hei f et z v.  Johnson,  61 Wi s.  2d 111,  211 N. W. 2d 834 ( 1973) ,  

pr ovi des some di scussi on of  t he appr opr i at e way t o f r ame t he 
subr ogat ed i nsur er ' s i nt er est  and cont r ast  i t  wi t h t he i nsur ed' s  
i nt er est .   Hei f et z v i ewed t he subr ogat ed i nt er est  as an 
assi gnment  of  r i ght s:  

However ,  i t  can be seen t hat  [ i nsur ed and 
i nsur er ]  ar e not  r eal l y j oi nt  owner s i n t he same sense 
as t he j oi nt  payees of  a not e.   Each act ual l y owns 
separ at el y a par t  of  t he l i abi l i t y  of  t he t or t - f easor .   
The i nsur er  has a c l ai m onl y f or  t he money he pai d t o 
hi s i nsur ed and t he i nsur ed by accept i ng payment  has 
l ost  hi s r i ght  t o demand payment  of  t hat  sum f r om t he 
t or t - f easor .   The i nsur ed can cl ai m al l  ot her  damages 
over  and above t hat  amount  and t he i nsur er  has no 
cl ai m t o t hose damages.   Thus i t  i s  bet t er  t o t hi nk of  
t he i nsur er  as an assi gnee of  par t  of  t he c l ai m t han 
t o speak of  t he i nsur ed and t he i nsur er  as j oi nt  
owner s of  t he c l ai m.  

I d.  at  120.   See al so I ves v.  Cooper t ool s,  208 Wi s.  2d 55,  85 
n. 1,  559 N. W. 2d 571 ( 1997)  ( St ei nmet z,  J. ,  concur r i ng) .    
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¶56 I n Schul t e,  t he cour t  r evi ewed t he case of  Bar bar a 

Schul t e,  a sur ger y pat i ent  who was i nj ur ed when a sur gi cal  dr i l l  

came i n cont act  wi t h her  spi nal  cor d.   Schul t e,  176 Wi s.  2d at  

625.   Schul t e' s medi cal  i nsur er ,  Compcar e,  pai d $90, 000 f or  her  

medi cal  t r eat ment .   I d.  at  625- 26.   When Schul t e f i l ed a medi cal  

mal pr act i ce sui t  agai nst  her  sur geon,  Dr .  Fr azi n,  and hi s 

i nsur er ,  Compcar e was j oi ned as a par t y and f i l ed bot h a 

count er cl ai m agai nst  Schul t e and a cr oss- cl ai m i n subr ogat i on 

agai nst  Dr .  Fr azi n.   I d.  at  626.  

¶57 Schul t e set t l ed wi t h Dr .  Fr azi n and hi s i nsur er  f or  

$2, 460, 000.   I d.   The set t l ement  i ndemni f i ed bot h def endant s 

agai nst  f ur t her  l i abi l i t y  ar i s i ng f r om t he i nci dent .   I d.  at  

626- 27.   Schul t e t hen r equest ed a Ri mes hear i ng t o r esol ve 

Compcar e' s r i ght  of  subr ogat i on,  and i t  moved t o ext i ngui sh t hat  

r i ght .   I d.  at  627.   Compcar e par t i c i pat ed i n t he Ri mes hear i ng,  

and Schul t e pr esent ed evi dence t hat  her  i nj ur i es amount ed t o 

bet ween $2, 950, 000 and $4, 790, 000.   I d.   The ci r cui t  cour t  

det er mi ned t hat  Schul t e had not  been made whol e by her  

set t l ement  and ent er ed an or der  di smi ssi ng Compcar e' s count er  

and cr oss- cl ai ms.   I d.  

¶58 The Schul t e cour t  l i kened t he case t o Ri mes and 

concl uded t hat  t he made whol e doct r i ne pr ecl uded Compcar e' s 

subr ogat i on r ecover y.   I d.  at  630.   The cour t  di st i ngui shed Bl ue 

Cr oss and Mut ual  Ser vi ce on t he gr ounds t hat  t he i nsur er s '  

r i ght s i n t hose cases wer e not  r esol ved i n a Ri mes hear i ng,  

t her eby emphasi z i ng t he need f or  i nsur er  par t i c i pat i on.   I d.  at  

631,  636.   I n di scussi ng Bl ue Cr oss,  t he Schul t e cour t  not ed 
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t hat  compet i t i on f or  l i mi t ed f unds bet ween t he i nsur ed and hi s 

i nsur er  ar i ses when t he t or t f easor ' s asset s ar e l i mi t ed.   I d.  at  

632 ( c i t i ng Bl ue Cr oss,  140 Wi s.  2d at  552 n. 3) .   The cour t  

r ecogni zed t hat  subr ogat ed i nsur er s and i nsur eds of t en compet e 

f or  l i mi t ed set t l ement  f unds and t hat  " [ s] et t l i ng def endant s 

t ypi cal l y have l i mi t ed pol i cy l i mi t s and asset s and t ypi cal l y 

want  t o pay as l i t t l e as possi bl e. "   Schul t e,  176 Wi s.  2d at  

633.   Li kewi se,  " [ s] et t l i ng pl ai nt i f f s t ypi cal l y want  as much as 

possi bl e. "   I d.   Thi s cr eat es compet i t i on,  " an equi t abl e f act or  

we cannot  i gnor e. "   I d.    

¶59 Resol ut i on of  t he Schul t e case hi nged on t he i ndemni t y 

agr eement  gr ant ed by Schul t e t o Dr .  Fr azi n and hi s i nsur er  and 

t he f act  t hat  Compcar e was abl e t o r epr esent  i t s i nt er est s at  

t he Ri mes hear i ng.   The cour t  not ed t hat  t he exi st ence of  an 

i ndemni f i cat i on agr eement  by t he i nsur ed " i ndi r ect l y cr eat es t he 

pr ospect  t hat  t he i nsur er  wi l l  be compet i ng wi t h i t s own 

i nsur ed. "   I d.  at  634.   The i nsur er ' s abi l i t y  t o par t i c i pat e i n 

bot h t he set t l ement  pr ocess10 and t he Ri mes hear i ng i s al so 

cr uci al  t o j udgi ng whet her  subr ogat i on can be mai nt ai ned.   Ful l  

par t i c i pat i on i n set t l ement  and t he hear i ng,  combi ned wi t h a 

f i ndi ng t hat  t he i nsur ed i s l ess t han whol e,  shi f t s t he 

                                                 
10 The di ssent i ng j ust i ce i n Schul t e f ocused on t he f act  

t hat  Compcar e was not i f i ed of  Schul t e' s set t l ement  f or  l ess t han 
pol i cy l i mi t s af t er  t he set t l ement  had occur r ed.   Schul t e,  176 
Wi s.  2d at  638 ( St ei nmet z,  J. ,  di ssent i ng) .   The di ssent  
concl uded t hat  Schul t e coul d not  c l ai m t hat  t he made whol e 
doct r i ne appl i ed t o bar  subr ogat i on when she agr eed t o accept  a 
set t l ement  f or  l ess t han pol i cy l i mi t s.   I d.  
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equi t abl e bal ance away f r om t he i nsur er .   I d.  at  636.   Fi nal l y,  

t he Schul t e cour t  at t empt ed t o l ay out  a st ep- by- st ep pr ocedur e 

t o det er mi ne t he i nsur er ' s subr ogat i on r i ght s when t he i nsur ed 

set t l es f i r st . 11  

¶60 Ther e ar e sever al  l essons we can t ake f r om t he cases 

f ol l owi ng Gar r i t y and Ri mes t hat  ar e hel pf ul  i n r esol v i ng t he 

Mul l er s '  case.   Fi r st ,  t he made whol e doct r i ne i s not  appl i cabl e 

i n al l  s i t uat i ons,  and t hus t he t est  of  " whol eness"  st at ed i n 

Ri mes i s not  t he sol e cr i t er i on f or  det er mi ni ng whet her  an 

i nsur er  may pur sue i t s subr ogat i on i nt er est .   See Bl ue Cr oss,  

140 Wi s.  2d at  550.   Second,  t he made whol e doct r i ne,  as st at ed 

i n Gar r i t y and Ri mes,  does not  appl y when t he i nequi t abl e 

pr ospect  of  an i nsur er  compet i ng wi t h i t s own i nsur ed f or  

                                                 
11 We l at er  summar i zed t hi s set t l ement  pr ocedur e i n Pet t a v.  

ABC I ns.  Co. ,  2005 WI  18,  278 Wi s.  2d 251,  692 N. W. 2d 639:  

[ The Schul t e set t l ement  pr ocedur e]  r equi r es t he 
pl ai nt i f f  t o ( 1)  set t l e wi t h t he t or t f easor  wi t hout  
r esol v i ng t he subr ogat ed i nsur er ' s c l ai m;  ( 2)  r equest  
a Ri mes hear i ng t o det er mi ne i f  t he set t l ement  made 
t he i nsur ed whol e;  and ( 3)  pr ovi de t he i nsur er  an 
oppor t uni t y t o par t i c i pat e i n t hat  hear i ng.  I f  t he 
c i r cui t  cour t  det er mi nes t hat  t he set t l ement  di d not  
make t he set t l i ng pl ai nt i f f  whol e,  t hen t he i nsur er ' s  
subr ogat i on r i ght s ar e ext i ngui shed.  

I d. ,  ¶29 ( i nt er nal  c i t at i ons omi t t ed) .    

Al t hough t he t hr ee- st ep pr ocedur e out l i ned i n Pet t a i s 
st r ai ght f or war d,  t hi s summar y i s  an over si mpl i f i cat i on.   Nei t her  
Schul t e nor  Pet t a pr ovi de gui dance wi t h r egar d t o t he i mpact  of  
t he i nsur ed set t l i ng f or  l ess t han pol i cy l i mi t s  i n st ep ( 1) ,  or  
t he wei ght  of  t hi s f act or  i n st eps ( 2)  and ( 3) .   Thi s equi t abl e 
f act or  shoul d not  be i gnor ed and i s a f act or  we ar e now pr essed 
t o eval uat e i n t he i nst ant  case.    
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l i mi t ed set t l ement  f unds i s absent .   Mut ual  Ser vi ce,  140 

Wi s.  2d at  563- 64.   Thi r d,  t he exi st ence of  an i ndemni f i cat i on 

agr eement  bet ween t he pl ai nt i f f  and t or t f easor  i ndi r ect l y 

cr eat es a l i mi t ed pool  of  set t l ement  f unds bet ween t he pl ai nt i f f  

and hi s i nsur er .   See Schul t e,  176 Wi s.  2d at  634.   Fi nal l y,  

subr ogat i on r est s on sever al  equi t abl e pr i nci pl es i ncl udi ng,  but  

not  l i mi t ed t o:  ( 1)  ensur i ng t hat  t he pl ai nt i f f  i s  f ul l y  

compensat ed f or  l oss;  ( 2)  pr event i ng unj ust  enr i chment ;  and ( 3)  

ensur i ng t hat  t he wr ongdoer  i s hel d r esponsi bl e f or  hi s conduct  

and not  al l owed t o go scot - f r ee by f ai l i ng t o r espond t o damages 

whi l e anot her ,  t he pl ai nt i f f ' s  i nsur er ,  i s  r equi r ed t o do so.   

Vogt ,  129 Wi s.  2d at  13.    

¶61 Fol l owi ng Schul t e,  our  deci s i ons i n Sor ge v.  Nat i onal  

Car  Rent al  Syst em,  I nc. ,  182 Wi s.  2d 52,  512 N. W. 2d 505 ( 1994) ,  

and I ves v.  Cooper t ool s,  208 Wi s.  2d 55,  559 N. W. 2d 571 ( 1997)  

( per  cur i am) ,  deal t  wi t h t he i ssue of  t he appl i cabi l i t y  of  t he 

made whol e doct r i ne when t he i nsur ed pl ai nt i f f  was 

cont r i but or i l y  negl i gent ,  t her eby el i mi nat i ng ent i t l ement  t o 

f ul l  " made whol e"  damages.   Cont r i but or y negl i gence i s not  at  

i ssue i n t he Mul l er s '  case,  so t hese cases have l i t t l e i mpact  on 

our  anal ysi s.    

¶62 However ,  one of  t he concur r i ng opi ni ons i n I ves,  a 3- 3 

deci s i on wi t h no pr ecedent i al  val ue,  does of f er  some anal ysi s on 

poi nt .   Just i ce Donal d W.  St ei nmet z ' s concur r ence i n I ves 

caut i oned agai nst  pl aci ng t he keys t o t he i nsur er ' s subr ogat i on 

r i ght s sol el y i n t he set t l i ng i nsur ed' s hands.   See i d.  at  89- 90 

( St ei nmet z,  J. ,  concur r i ng) .   The opi ni on not es t hat  a made 



No.  2006AP976 

 

30 
 

whol e doct r i ne pr emi sed upon onl y a l i t er al  def i ni t i on of  

" whol eness, "  i . e. ,  t hat  t he pl ai nt i f f  must  be f ul l y r ei mbur sed 

f or  al l  l osses bef or e t he i nsur ed may pur sue subr ogat i on,  woul d 

have t wo ef f ect s:  ( 1)  " t he i nj ur ed pl ai nt i f f  can set t l e wi t h t he 

al l eged t or t f easor s,  t her eby ext i ngui shi ng t he subr ogat ed 

i nsur er ' s r i ght  of  act i on agai nst  t he t or t f easor , "  i d.  at  89- 90 

( c i t i ng Schul t e,  176 Wi s.  2d at  634- 35) ;  and ( 2)  " t he pl ai nt i f f  

can set t l e wi t h t he t or t f easor  f or  a l i t t l e l ess t han hi s or  her  

t ot al  damages and t hen cl ai m t o have not  been made whol e or  

compensat ed f or  al l  of  t he el ement s of  damages. "   I d.  at  90 

( c i t i ng Ri mes,  106 Wi s.  2d at  275) .    

¶63 Unl i ke t he pr ecedi ng cases,  Ruckel  v.  Gassner  di d not  

i nvol ve a set t l ement  bet ween a pl ai nt i f f  and a t or t f easor ,  or  

bet ween t he pl ai nt i f f ' s  i nsur er  and t he t or t f easor .   The case i s 

i mpor t ant ,  however ,  because i t  c l ar i f i ed t hat  t he common l aw 

made whol e doct r i ne cannot  be ci r cumvent ed by cont r act .   Ruckel ,  

253 Wi s.  2d 280,  ¶¶4,  40- 43.   Ruckel  di d not  addr ess a s i t uat i on 

i n whi ch t he i nsur ed' s bei ng made whol e i s not  a condi t i on 

pr ecedent  t o t he i nsur er ' s r i ght  t o seek subr ogat i on.  

¶64 Paul son v.  Al l st at e I nsur ance Company,  2003 WI  99,  263 

Wi s.  2d 520,  665 N. W. 2d 744,  f ol l owed on t he heel s of  Ruckel .   

The f act s of  Paul son i nvol ved sever al  set t l ement s bet ween a 

pl ai nt i f f  ( Paul son)  i nj ur ed i n a car  col l i s i on,  her  aut o i nsur er  

( Mi dwest ) ,  t he t or t f easor ,  and t he t or t f easor ' s l i abi l i t y  

i nsur er .   I d. ,  ¶2.   Paul son ar gued t hat  t he damages she 

r ecover ed f r om her  i nsur er  di d not  accur at el y r ef l ect  t he ext ent  

of  t ot al  pr oper t y damages t o her  vehi c l e.   I d. ,  ¶9.   Paul son was 



No.  2006AP976 

 

31 
 

est i mat ed t o be 30 per cent  compar at i vel y negl i gent  i n t he 

acci dent  when her  i nsur er  set t l ed wi t h t he t or t f easor ' s i nsur er .   

I d. ,  ¶6.    

¶65 The quest i on pr esent ed was " whet her  Paul son may 

r ecover  t he amount  of  money r epr esent i ng t he di f f er ence bet ween 

t he amount  Paul son' s i nsur er  pai d [ $7, 042. 44,  f or  car  r epai r s,  

pur suant  t o Paul son' s i nsur ance cont r act ]  and what  her  i nsur er  

set t l ed f or  i n negot i at i ons wi t h t he t or t f easor ' s i nsur er  upon 

i t s subr ogat i on c l ai m [ $4, 929. 71,  r ef l ect i ng a 70- 30 spl i t  of  

t he i ndemni t y t o account  f or  Paul son' s cont r i but or y 

negl i gence] . "   I d. ,  ¶18.   We answer ed t hat  quest i on " no"  and 

f ound t hat  al l owi ng Paul son t o r ecover  t he di f f er ence bet ween 

t hese sums woul d r esul t  i n a doubl e r ecover y.   I d.  

¶66 We r ej ect ed Paul son' s ar gument  t hat  t he made whol e 

doct r i ne of  Gar r i t y and Ri mes appl i ed t o her  c l ai m.   We 

di st i ngui shed t hese pr ecedent s on gr ounds t hat ,  unl i ke Paul son' s 

case,  t he f act s of  t hose cases " deal [ t ]  wi t h t he s i t uat i on of  

compet i t i on bet ween an i nsur ed and hi s or  her  i nsur er  f or  a 

l i mi t ed pool  of  money. "   I d. ,  ¶23 ( c i t i ng Schul t e,  176 

Wi s.  2d at  631- 32) .   We concl uded t hat  t he t i t l e of  a Uni ver si t y 

of  Chi cago Law Revi ew ar t i c l e by Jef f r ey A.  Gr eenbl at t ,  When t he 

Pi e I sn' t  Bi g Enough,  Who Eat s Last ?,  64 U.  Chi .  L.  Rev.  1337 

( 1997) ,  " i l l ust r at es t he exact  s i t uat i on i n whi ch we f i nd t hat  

t he Ri mes/ Gar r i t y cases appl y;  [ however , ]  i f  t her e i s no doubt  

t hat  t he ' pi e'  i s  bi g enough,  we f i nd t hat  t he Ri mes/ Gar r i t y 

i ssue does not  ar i se. "  I d. ,  ¶26 n. 3.   Ther e had been no " spect er  

of  an i nsur er  compet i ng wi t h t he i nsur ed f or  a l i mi t ed amount  of  
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f unds"  because t her e was " no di scussi on of  pol i cy l i mi t s or  a 

l i mi t ed pool  of  f unds f or  whi ch Mi dwest  and Paul son [ wer e]  

compet i ng. "   I d. ,  ¶27.    

¶67 The f i nal  case f or  di scussi on i s Pet t a v.  ABC 

I nsur ance Co. .   Pet t a i nvol ved a wr ongf ul  deat h c l ai m i n whi ch 

t he cour t  appl i ed t he made whol e doct r i ne out si de t he conf i nes 

of  t he i nsur er / i nsur ed r el at i onshi p.   I d. ,  ¶13.   I n Pet t a,  t he 

subr ogat i on r i ght  of  t he subr ogee was not  pr emi sed upon an 

i nsur ance cont r act  but  upon t he common l aw pr i nci pl e of  " l egal  

( equi t abl e) "  subr ogat i on.   I d. ,  ¶26 n. 14.   These f act s 

di st i ngui sh Pet t a f r om t he Mul l er s '  case,  wher e a cont r act ual  

r i ght  t o subr ogat i on exi st ed.  

¶68 Pet t a emphasi zed t hat  subr ogat i on r est s upon equi t abl e 

pr i nci pl es.   See i d. ,  ¶27,  n. 15 ( quot i ng cases) .   As not ed i n 

f oot not e 11 above,  t he Pet t a cour t  al so summar i zed t he t hr ee-

st ep set t l ement  pr ocedur e pl ai nt i f f s ar e t o use t o det er mi ne t he 

r espect i ve r i ght s of  i nsur ed and i nsur er  i n l i ght  of  t he made 

whol e doct r i ne.   Pet t a,  278 Wi s.  2d 251,  ¶29 ( c i t i ng Schul t e,  

176 Wi s.  2d at  637) .    

¶69 Agai nst  t hi s backgr ound,  we wi l l  at t empt  t o appl y our  

pr ecedent s t o t hi s case.   The Pet t a cour t ' s  emphasi s on t he 

equi t abl e pr i nci pl es behi nd subr ogat i on i nf l uences us t o hone i n 

on t he uni que f act s and t i mi ng of  t he set t l ement s.   See Pet t a,  

278 Wi s.  2d 251,  ¶27.   We al so f i nd i t  necessar y t o c l ar i f y t he 

i mpact  t hat  t he t or t f easor ' s  pol i cy l i mi t s  have on t he 

appl i cabi l i t y  of  t he made whol e doct r i ne when t he pl ai nt i f f  
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set t l es,  a f act or  not  al l uded t o i n t he set t l ement  pr ocedur e 

out l i ned i n Pet t a.   I d. ,  ¶29.  

¶70 The Mul l er s had pr oper t y t hat  was dest r oyed by f i r e,  

r esul t i ng i n a c l ai med l oss of  $697, 981. 58.   They t ur ned t o 

t hei r  pr oper t y i nsur er ,  Soci et y,  and Soci et y pai d $407, 378. 88 t o 

t he Mul l er s,  whi ch was ever y dol l ar  t hey wer e ent i t l ed t o under  

t hei r  i nsur ance pol i cy.   The Mul l er s coul d have pur chased mor e 

casual t y i nsur ance t o pr ot ect  t hemsel ves agai nst  l oss.   Her e,  

t hey set t l ed a c l ai m wi t h t hei r  i nsur ance agent  f or  hi s al l eged 

f ai l ur e t o i ncr ease t hei r  i nsur ance cover age.   I n any event ,  

Soci et y i t sel f  f ul f i l l ed ever y cont r act ual  obl i gat i on i t  had t o 

t he Mul l er s.    

¶71 Soci et y had a subr ogat i on pr ovi s i on i n t he i nsur ance 

cont r act .   Par t  of  t he Mul l er s '  c l ai m was " assi gned"  t o Soci et y 

af t er  Soci et y f ul f i l l ed i t s obl i gat i ons under  t he i nsur ance 

cont r act .   See Hei f et z,  61 Wi s.  2d at  120;  Gar r i t y,  77 

Wi s.  2d at  546.  

¶72 Soci et y was ent i t l ed t o act  on i t s subr ogat i on r i ght s 

so l ong as i t  r ecogni zed t he pr i or i t y of  i t s  i nsur ed t o compet e 

f or  avai l abl e f unds.   See Gar r i t y,  77 Wi s.  2d at  543.   I f  t her e 

wer e an i nsuf f i c i ent  pool  of  f unds,  so t hat  t he Mul l er s coul d 

not  have sat i sf i ed t hei r  c l ai m,  t hen Soci et y woul d have been out  

of  l uck.   Under  t hose ci r cumst ances,  t he made whol e doct r i ne 

woul d have appl i ed i n f ul l  f or ce.  

¶73 I f  Soci et y had agr eed t o l i mi t  t he pool  of  avai l abl e 

f unds,  i t  coul d not  have pr oceeded agai nst  i t s  i nsur ed t o t ake 
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par t  of  t hei r  set t l ement  unl ess t he i nsur ed was made whol e.   

Ri mes,  106 Wi s.  2d at  272.    

¶74 The i mpor t  of  Schul t e i s t hat  an i nsur ed can negot i at e 

an i ndemni f i cat i on agr eement  wi t h t he t or t f easor s as par t  of  a 

set t l ement .   Schul t e,  176 Wi s.  2d at  634- 35.   I t  can negot i at e 

t hat  agr eement  wi t hout  t he appr oval  of  t he i nsur er  because t he 

cour t  has r ecogni zed t hat  a t or t f easor  and a t or t f easor ' s 

i nsur er  wi l l  al ways at t empt  t o l i mi t  damages and wi l l  be mor e 

wi l l i ng t o set t l e wi t h t he i nsur ed i f  t hey can el i mi nat e t he 

subr ogee' s r i ght s.   I d.  at  634.   An i ndemni f i cat i on agr eement  

l i mi t s avai l abl e f unds.   I f  t he i nsur ed i s not  made whol e by a 

set t l ement  t hat  i ncl udes an i ndemni f i cat i on agr eement ,  t he 

i nsur ed has cl ai med t he avai l abl e pool ,  and agai n t he i nsur er  i s 

out  of  l uck.  

¶75 To dat e t hi s cour t  has set  no condi t i ons on an 

i nsur ed' s agr eement  t o a set t l ement  t hat  ef f ect i vel y 

ext i ngui shes t he r i ght s of  t he subr ogee i nsur er .   Thi s means 

t hat  t o dat e we have not  expl i c i t l y  addr essed a s i t uat i on wher e 

an i nsur ed has vol unt ar i l y  s i gned an i ndemni f i cat i on agr eement  

wi t h t he t or t f easor  wi t hout  bei ng made whol e,  even t hough t her e 

wer e ampl e f unds avai l abl e t o sat i sf y t he c l ai m.   Thi s 

cont i ngency i s di st ur bi ng because i t  coul d per mi t  t he t or t f easor  

t o escape f ul l  l i abi l i t y  whi l e i t  ext i ngui shed t he cont r act ual  

r i ght s of  t he subr ogee wi t hout  t he subr ogee' s  consent ,  or ,  

possi bl y,  even t he subr ogee' s knowl edge.    
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¶76 The pr esent  case does not  i nvol ve an i ndemni f i cat i on 

agr eement .   Consequent l y,  t he i nsur er  i s f r ee t o exer ci se i t s 

subr ogat i on r i ght s agai nst  t he t or t f easor .  

¶77 Ther e i s no di sput e t hat  Jer r i ck ' s l i abi l i t y  pol i cy 

wi t h Uni t ed had a $1, 000, 000 l i mi t ,  whi ch was mor e t han 

suf f i c i ent  t o sat i sf y t he i ndependent  c l ai ms of  t he Mul l er s and 

Soci et y. 12  Wher e pol i cy l i mi t s  ar e suf f i c i ent  t o cover  al l  

r el at ed cl ai ms,  t he i nsur ed cannot  set t l e f or  l ess t han pol i cy 

l i mi t s and t hen ar gue t hat  " t he pi e was not  bi g enough"  t o make 

hi m whol e.   See Paul son,  263 Wi s.  2d 520,  ¶26 n. 3.   The made 

whol e doct r i ne s i mpl y does not  appl y i n t hese ci r cumst ances,  

i nasmuch as t he i nequi t abl e pr ospect  of  an i nsur er  compet i ng 

wi t h i t s i nsur ed f or  a l i mi t ed pool  of  f unds i s not  pr esent .   

I d. ;  see al so Mut ual  Ser vi ce,  140 Wi s.  2d at  563- 64;  Schul t e,  

176 Wi s.  2d at  631- 32.  

¶78 The Mul l er s set t l ed wi t h t he t or t f easor ,  and t hei r  

r i ght  t o pr i or i t y was pr eser ved.   See Gar r i t y ,  77 Wi s.  2d at  

541.   Thei r  set t l ement  avoi ded bot h t he cost  of  f ur t her  

l i t i gat i on and any concer ns t hey may have had about  pr ovi ng 

Jer r i ck ' s l i abi l i t y  or  t he amount  of  t hei r  pr oper t y damages.   

The Mul l er s got  t hei r  money pr ompt l y wi t hout  havi ng t o t ake t he 

                                                 
12 One t r eat i se not es t hat  " t he quest i on of  t he t or t f easor ' s 

abi l i t y  t o pay"  may cause an i nsur ed t o set t l e f or  l ess t han an 
amount  necessar y t o make hi m whol e.   2 Al l an D.  Wi ndt ,  I nsur ance 
Cl ai ms & Di sput es § 10: 6,  at  10- 32 ( 5t h ed.  2007) .   Thi s  
obser vat i on i s apt ,  but  i n t he Mul l er s '  case t her e i s no 
quest i on of  Jer r i ck ' s abi l i t y  t o pay because hi s l i abi l i t y  
pol i cy l i mi t  of  $1, 000, 000 was mor e t han suf f i c i ent  t o sat i sf y 
al l  c l ai ms.    
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r i sk of  goi ng t o a j ur y.   I t  woul d be i nequi t abl e now t o al l ow 

t hem t o r eap t he benef i t s of  t hei r  set t l ement  and t hen t r y t o 

capt ur e al l  or  par t  of  Soci et y ' s  set t l ement ,  i n v i ew of  t he f act  

t hat  t he Mul l er s wer e per mi t t ed t o set t l e f i r st .  

¶79 The Mul l er s di sagr ee,  cont endi ng t hat  " psychol ogi cal  

f act or s"  wer e i n pl ay her e,  t her eby l i mi t i ng t he pool  of  

avai l abl e set t l ement  f unds t o $310, 000.   Thi s ar gument  i s based 

on Soci et y ' s t ent at i ve,  unwr i t t en agr eement  t o set t l e wi t h 

Uni t ed f or  $190, 000 bef or e t he Mul l er s r eached t hei r  $120, 000 

set t l ement  agr eement . 13   

¶80 I n t hi s case,  t he t or t f easor ' s l i abi l i t y  l i mi t s wer e 

$1, 000, 000.   Uni t ed t ent at i vel y  agr eed t o r ei mbur se Soci et y 

$190, 000,  l eavi ng l i abi l i t y  l i mi t s of  $810, 000.   The Mul l er s  

c l ai med t ot al  damages of  $697, 951. 58.   They had al r eady r ecei ved 

payment  of  $407, 378. 88 f r om Soci et y.   I f  t hey had demanded a 

payment  of  $500, 000 and of f er ed an i ndemni t y  agr eement ,  t hey 

woul d have been made whol e ( r ecover i ng t hei r  $290, 602. 70 

unr ei mbur sed l oss) ,  and t hey woul d have capt ur ed about  t he same 

                                                 
13 We agr ee wi t h t he non- par t y br i ef  f or  Wi sconsi n I nsur ance 

Al l i ance,  Pr oper t y Casual t y I nsur er s Associ at i on of  Amer i ca,  
Ci v i l  Tr i al  Counci l  of  Wi sconsi n,  and t he Nat i onal  Associ at i on 
of  Subr ogat i on Pr of essi onal s when i t  st at ed t hat  " [ t ] her e s i mpl y  
was not hi ng wr ong wi t h Soci et y at t empt i ng t o r each a r esol ut i on 
of  i t s  subr ogat i on c l ai m whi l e t he Mul l er s di d t he same wi t h 
t hei r  pr i mar y c l ai m. "   Thi s i s t r ue s i nce subr ogat ed i nsur er s 
have t he r i ght  t o act i vel y par t i c i pat e i n l i t i gat i on wi t h an 
" equal  voi ce"  wher e t hei r  subr ogat i on i nt er est s ar e i mpl i cat ed.   
Wi s.  St at .  §§ 803. 03( 2) ( a) ,  ( 2) ( b) 2.  
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subr ogat i on money f or  t hei r  i nsur er  ( appr oxi mat el y $210, 000,  

l ess expenses)  as t he i nsur er  negot i at ed f or  i t sel f . 14 

¶81 I n addi t i on t o an i ndemni t y agr eement ,  t he l aw gi ves 

pl ai nt i f f s t ool s t o ef f ect  t hi s sor t  of  set t l ement .   See Wi s.  

St at .  § 628. 46,  as i nt er pr et ed i n Kont owi cz v.  Amer i can St andar d 

I ns.  Co.  of  Wi s. ,  2006 WI  48,  290 Wi s.  2d 302,  714 N. W. 2d 105,  

and Wi s.  St at .  §§ 807. 01( 3)  and ( 4)  ( pr ovi di ng f or  doubl e t he 

amount  of  t axabl e cost s and 12 per cent  i nt er est ,  r espect i vel y,  

when an of f er  of  set t l ement  i s r ej ect ed and a j udgment  l ar ger  

t han t hat  set t l ement  i s awar ded t o t he pl ai nt i f f ) .   Pl ai nt i f f s,  

t her ef or e,  hol d bot h a car r ot  and a st i ck.  

¶82 Psychol ogy does pl ay a par t  i n set t l ement  

negot i at i ons.   See Schul t e,  176 Wi s.  2d at  633.   A par t y cannot  

go i nt o set t l ement  negot i at i ons wavi ng a whi t e f l ag and expect  

t o emer ge a v i ct or .    

¶83 We have no r ecor d of  t he set t l ement  negot i at i ons.   

However ,  t he Mul l er s '  at t or ney' s Mar ch 28,  2003,  l et t er  t o al l  

par t i es s i gnal ed t he Mul l er s '  r el uct ance t o pr oceed t o t r i al .   

The l et t er  r eads i n par t :    

Thi s case i s set  f or  t r i al  on May 19,  2003.   I  am 
wr i t i ng on behal f  of  al l  t he par t i es t o advi se t he 
Cour t  of  r ecent  devel opment s t hat  we bel i eve i mpact  
upon t he cur r ent  schedul i ng or der .  .  .  .    

Fi r st ,  s i nce Soci et y and pl ai nt i f f s Mul l er  had 
been shar i ng bot h t he cost  of  l i t i gat i on and t he 
wor kl oad i n pr epar i ng t he case f or  t r i al ,  [ counsel  f or  
Soci et y] ' s  wi t hdr awal  means t hat  my co- counsel  

                                                 
14 I f  t he Mul l er s coul d not  pr ove l i abi l i t y  f or  $697, 981. 58,  

t hen t hei r  pr oof  pr obl ems put  t he case i n a di f f er ent  l i ght .  
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.  .  .  and I  wi l l  be sol el y r esponsi bl e f or  t he 
ent i r et y of  t he t r i al ,  wher eas bef or e,  pur suant  t o 
t aci t  agr eement  wi t h [ counsel  f or  Soci et y] ,  we wer e 
mai nl y handl i ng t he damages aspect  of  t he case.   Thi s 
basi cal l y doubl es t he st r ai n on bot h our  f i nanci al  and 
per sonnel  r esour ces,  wi t h l ess t han si x weeks 
r emai ni ng bef or e t r i al .   Second,  t he unexpect ed 
set t l ement ,  whi ch r ai ses compl ex i ssues under  Ri mes 
and i t s pr ogeny,  r ender s an over al l  r esol ut i on of  t hi s 
case mor e l i kel y t han bef or e.   To put  i t  si mpl y,  
Soci et y ' s absence f r om t he case r ender s i t  much easi er  
t o ar r i ve at  a set t l ement ,  at  l east  f r om t he 
pl ai nt i f f s '  st andpoi nt .   Because of  t hi s " sea- change, "  
t he par t i es have been expendi ng most  of  t hei r  r ecent  
ef f or t  t owar d set t l ement ,  r at her  t han t owar d 
l i t i gat i on.  .  .  .   Thi r d,  and f i nal l y,  t her e wer e 
unf or t unat el y some basi c mi scommuni cat i ons at  t he 
medi at i on hel d on Mar ch 4,  2003,  whi ch may have 
pr event ed a gl obal  set t l ement  at  t hat  t i me.   The 
par t i es now bel i eve,  wi t h Soci et y I nsur ance and i t s 
subr ogat ed i nt er est  out  of  t he case,  t hat  anot her  
r ound of  medi at i on,  whet her  f or mal  or  i nf or mal ,  mi ght  
ver y wel l  r esol ve t he case as bet ween t he t wo 
r emai ni ng def endant s and t he Mul l er s,  whi ch woul d 
l eave t he Mul l er s f r ee t o pur sue any cl ai ms t hey mi ght  
have agai nst  Soci et y under  t he Ri mes doct r i ne.  

¶84 Thi s l et t er  r eveal s t hat  t he Mul l er s wer e not  wi l l i ng 

t o pul l  t hei r  own wei ght  i n l i t i gat i on.   They expect ed t o r i de 

f r ee on t he l abor s of  t hei r  i nsur er .   They expect ed t o ski m of f  

t he f i r st  $170, 000,  or  at  l east  $59, 725. 60,  of  any set t l ement  

made by t hei r  i nsur er .    

¶85 We ar e unabl e t o adopt  t he Mul l er s '  posi t i on on t hese 

f act s.   I t  i s  t oo specul at i ve,  and i t  i s  i nequi t abl e.   I t  woul d 

compl et el y change t he dynami cs of  set t l ement  negot i at i ons,  

r ewr i t e i nsur ance cont r act s,  and i ncr ease t he l i kel i hood t hat  

t or t f easor s wi l l  escape t hei r  r esponsi bi l i t i es.    

¶86 The cour t  of  appeal s obser ved t hat  " had Soci et y 

chose[ n]  not  t o pur sue i t s subr ogat i on c l ai m agai nst  Jer r i ck and 
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Uni t ed,  t he Mul l er s woul d not  be abl e t o r ecover  any mor e 

moni es. "   Mul l er ,  300 Wi s.  2d 463,  ¶18.   We agr ee.   I f  Soci et y  

had ( 1)  r emoved i t sel f  f r om t he case ent i r el y af t er  t he Mul l er s 

ent er ed t hei r  $120, 000 set t l ement ;  or  ( 2)  pur sued i t s c l ai m t o 

t r i al  and l ost ,  t he Mul l er s woul d have been l ef t  wi t h t hei r  

$120, 000 set t l ement  and no r emai ni ng r i ght  t o pur sue r ecompense 

agai nst  Soci et y,  Jer r i ck,  or  Uni t ed.   Al l owi ng t he Mul l er s t o 

benef i t  f r om Soci et y ' s subsequent  $190, 000 set t l ement  wi t h 

Jer r i ck and Uni t ed,  when t he Mul l er s wer e unabl e or  unwi l l i ng t o 

secur e an amount  necessar y t o sat i sf y t hei r  c l ai m i n t hei r  own 

set t l ement ,  woul d be unf ai r  t o Soci et y and woul d di scour age 

subr ogees f r om pur sui ng t hei r  subr ogat i on r i ght s.     

I V.  CONCLUSI ON 

¶87 We hol d t hat  t he made whol e doct r i ne i s not  i mpl i cat ed 

i n t hi s case.   Speci f i cal l y,  t he doct r i ne does not  appl y when an 

i nsur er  has f ul l y sat i sf i ed i t s  obl i gat i ons under  an i nsur ance 

cont r act ,  gi ven i t s i nsur eds t he oppor t uni t y t o set t l e t hei r  

c l ai m wi t h t he t or t f easor  and t he t or t f easor ' s i nsur er ,  t he pool  

of  set t l ement  f unds avai l abl e t o t he i nsur eds exceeds t he t ot al  

c l ai ms of  bot h t he i nsur eds and t he i nsur er ,  and t he i nsur eds 

set t l e t hei r  cl ai m,  even t hough t he i nsur eds'  set t l ement ,  

t oget her  wi t h t he i nsur er ' s pol i cy payment s,  does not  sat i sf y 

t he i nsur eds'  t ot al  c l ai m.   I n t hese ci r cumst ances,  t he 

i nequi t abl e pr ospect  of  an i nsur er  compet i ng wi t h i t s i nsur eds 

f or  an i nadequat e pool  of  f unds i s not  pr esent ,  and t he equi t i es 

f avor  t he i nsur er .   Thus,  we concl ude t hat  Soci et y i s ent i t l ed 

t o r et ai n i t s ent i r e subr ogat i on set t l ement  wi t h Jer r i ck and 
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Uni t ed and t hat  t he Mul l er s have no r i ght  t o a por t i on of  

Soci et y ' s subr ogat i on set t l ement .   Accor di ngl y,  we af f i r m t he 

cour t  of  appeal s.  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

af f i r med.  
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¶88 SHI RLEY S.  ABRAHAMSON,  C. J.    (dissenting).  Here is 

the issue: Di d t he c i r cui t  cour t  er r  i n r equi r i ng Soci et y 

I nsur ance t o pay t he Mul l er s t hei r  $59, 725. 60 unr ei mbur sed l oss 

bef or e r et ai ni ng t he r est  of  i t s  set t l ement  wi t h t he 

t or t f easor ' s l i abi l i t y  i nsur ance company?  My answer  i s No.      

¶89 Here are the facts: A f i r e dest r oyed t he Mul l er s '  

spor t i ng goods s t or e.   Soci et y I nsur ance,  t he Mul l er s '  i nsur ance 

company,  pai d t he Mul l er s t hei r  pol i cy l i mi t  under  t he f i r e 

pol i cy of  $407, 378. 88.   The Mul l er s '  damages exceeded t hi s sum,  

and t he Mul l er s sought  t o col l ect  addi t i onal  f unds f r om an 

al l eged t or t f easor  and hi s i nsur ance company,  her ei naf t er  

r ef er r ed t o col l ect i vel y as t he t or t f easor ' s i nsur ance company.       

¶90 Soci et y I nsur ance al so pur sued i t s subr ogat i on c l ai m 

agai nst  t he t or t f easor ' s i nsur ance company. 1  The Mul l er s and 

Soci et y I nsur ance i ni t i al l y  wor ked t oget her  i n pur sui ng t hei r  

c l ai ms agai nst  t he t or t f easor ' s i nsur ance company but ,  f or  

r easons uncl ear  f r om t he r ecor d,  set t l ed t hei r  c l ai ms separ at el y  

wi t h t he t or t f easor ' s i nsur ance company.    

¶91 Bef or e t he Mul l er s set t l ed wi t h t he t or t f easor ' s 

i nsur ance company,  Soci et y I nsur ance r eached a " t ent at i ve"  

set t l ement  wi t h t he t or t f easor ' s i nsur ance company,  pendi ng 

                                                 
1 " [ O] n payi ng a l oss,  an i nsur er  i s subr ogat ed i n a 

cor r espondi ng amount  t o t he i nsur ed' s r i ght  of  act i on agai nst  
any ot her  per son r esponsi bl e f or  t he l oss,  such t hat  t he i nsur er  
i s ent i t l ed t o br i ng an act i on agai nst  t hi s t hi r d par t y whose 
negl i gent  or  ot her  t or t i ous or  wr ongf ul  conduct  caused t he l oss,  
r egar dl ess of  whet her  t he i nsur er  woul d have been ent i t l ed t o 
br i ng such an act i on i n i t s own r i ght . "   16 Lee R.  Russ & Thomas 
F.  Segal l a,  Couch on I nsur ance,  § 222: 5 ( 3d ed.  2005)  ( f oot not es 
omi t t ed) .  
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r esol ut i on of  t he Mul l er s '  c l ai m.   The t er ms of  t hi s t ent at i ve 

set t l ement  appar ent l y wer e not  known t o t he Mul l er s.  

¶92 Af t er  Soci et y I nsur ance made i t s " t ent at i ve"  deal  wi t h 

t he t or t f easor ' s  i nsur ance company,  t he Mul l er s set t l ed wi t h t he 

t or t f easor ' s i nsur ance company f or  $120, 000.   Ther eaf t er  Soci et y 

I nsur ance " f i nal i zed"  i t s " t ent at i ve"  set t l ement  of  i t s  own 

subr ogat i on r i ght s wi t h t he t or t f easor ' s i nsur ance company f or  

$190, 000.    

¶93 Al t hough t he t or t f easor ' s l i abi l i t y  pol i cy had a l i mi t  

of  $1, 000, 000,  nei t her  Soci et y I nsur ance nor  t he Mul l er s wer e 

abl e t o r ecover  i n f ul l  f r om t he t or t f easor ' s i nsur ance company.   

The Mul l er s and Soci et y I nsur ance st i pul at ed i n medi at i on t hat  

t he Mul l er s '  set t l ement  of  $120, 000,  when added t o Soci et y  

I nsur ance' s payment s t o t he Mul l er s,  l ef t  t he Mul l er s wi t h an 

unr ei mbur sed l oss of  $59, 725. 60.    

¶94 The ci r cui t  cour t  f ound t hat  t he t or t f easor ' s 

i nsur ance company was pr epar ed t o pay onl y $310, 000 ( t he t ot al  

sum of  t he Mul l er s '  and Soci et y  I nsur ance' s set t l ement  awar ds)  

t o set t l e bot h t he Mul l er s '  and Soci et y I nsur ance' s c l ai ms 

agai nst  t he t or t f easor .   The ci r cui t  cour t  hel d t hat  t he Mul l er s 

and Soci et y I nsur ance wer e i n compet i t i on f or  t hi s l i mi t ed pool  

of  $310, 000.   Appl y i ng t he made whol e doct r i ne,  t he c i r cui t  

cour t  concl uded t hat  Soci et y I nsur ance had t o make t he Mul l er s 

whol e.   The ci r cui t  cour t  r equi r ed Soci et y I nsur ance t o pay t he 

Mul l er s t hei r  $59, 725. 60 unr ei mbur sed l oss out  of  t he pr oceeds 

of  Soci et y I nsur ance' s $190, 000 set t l ement  wi t h t he t or t f easor ' s  

i nsur ance company.             
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¶95 Here is the law on the doctrine of subrogation and the 

made whole doctrine: Many cases over  a l ong t i me have 

i nt er pr et ed t he doct r i ne of  subr ogat i on and t he made whol e 

doct r i ne i n a gr eat  var i et y of  f act  s i t uat i ons.   The case l aw i s 

not  easy t o f ol l ow,  but  cer t ai n pr i nci pl es ar e ver y c l ear :   

Subr ogat i on and t he made whol e doct r i ne ar e equi t abl e doct r i nes.   

An i nsur ed must  be made whol e bef or e t he i nsur er  may r ecover  

based on i t s subr ogat i on c l ai m.   Subr ogat ed i nsur ance compani es 

shoul d not  compet e wi t h t hei r  i nsur eds f or  l i mi t ed set t l ement  

f unds. 2    

¶96 Thi s cour t  has decl ar ed t hat  " t he cause of  act i on 

( agai nst  t he t or t - f easor )  i s  i ndi v i s i bl e and t he owner  of  t he 

pol i cy shoul d be f i r st  t o make good hi s own l oss;  wher e ei t her  

t he i nsur er  or  t he i nsur ed must  t o some ext ent  go unpai d,  t he 

l oss shoul d be bor ne by t he i nsur er  f or  t hat  i s  a r i sk t he 

i nsur ed has pai d i t  t o assume.  .  .  .  [ T] her e i s  no subr ogat i on 

unt i l  t he i nsur ed has been made whol e. " 3   

¶97 Wr i t i ng f or  a unani mous cour t ,  Just i ce Pr osser  st at ed 

t he Wi sconsi n l aw on subr ogat i on as f ol l ows:  " Or di nar i l y ,  

subr ogat i on does not  ar i se unt i l  .  .  .  t he i nsur ed' s l oss has 

been f ul l y pai d.  .  .  .  [ T] he bur den of  l oss shoul d r est  on t he 

par t y pai d t o assume t he r i sk,  and not  on t he i nadequat el y 

compensat ed i nsur ed.  .  .  .  [ U] nder  basi c pr i nci pl es of  

                                                 
2 Paul son v.  Al l st at e I ns.  Co. ,  2003 WI  99,  ¶27,  263 

Wi s.  2d 520,  665 N. W. 2d 744.  

3 Gar r i t y v.  Rur al  Mut .  I ns.  Co. ,  77 Wi s.  2d 537,  542,  253 
N. W. 2d 512 ( 1977) .   
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subr ogat i on .  .  .  t he i nsur er  i s  not  ent i t l ed t o r ecoup anyt hi ng 

unt i l  t he i nsur ed has been made whol e.  .  .  .  Subr ogat i on i n 

[ c i r cumst ances wher e t he i nsur ed had not  been made 

whol e]  .  .  .  woul d t ur n ' t he ent i r e doct r i ne of  subr ogat i on on 

i t s head. ' " 4 

¶98 The i nsur ed and t he subr ogat ed i nsur ance company 

cannot  over r i de by cont r act  t he equi t abl e pr i nci pl es of  

subr ogat i on and t he made whol e doct r i ne.   When f aced wi t h t he 

quest i on whet her  par t i es t o an i nsur ance cont r act  may over r i de 

or  negat e t he made whol e doct r i ne by wr i t i ng speci f i c ,  

unambi guous cont r act ual  l anguage st at i ng t hat  t he i nsur er ' s 

r i ght s t o subr ogat i on ar e super i or  t o t he i nsur ed' s r i ght  t o be 

made whol e,  t he cour t  ( wi t h Just i ce Pr osser  wr i t i ng)  unani mousl y  

answer ed No! 5      

¶99 The ci r cui t  cour t ' s  j udgment  i n t he pr esent  case i s 

consi st ent  wi t h t hi s case l aw,  wi t h t he equi t abl e pr i nci pl es 

st at ed t her ei n,  and wi t h sound publ i c pol i cy.   The maj or i t y 

opi ni on i s not .   I  t her ef or e di ssent .  

                                                 
4 Ruckel  v.  Gassner ,  2002 WI  67,  ¶¶16,  17,  27,  41,  253 

Wi s.  2d 280,  646 N. W. 2d 11 ( ci t at i ons omi t t ed) .   See al so 
Dr i nkwat er  v.  Am.  Fami l y Mut .  I ns.  Co. ,  2006 WI  56,  ¶¶20- 23,  290 
Wi s.  2d 642,  714 N. W. 2d 568 ( quot i ng Ruckel  wi t h appr oval ) .  

I n Wi sconsi n t he " i nsur er  may not  r ecover  f r om a t or t f easor  
unt i l  t he i nsur ed has been made whol e. "   Jef f r ey A.  Gr eenbl at t ,  
I nsur ance and Subr ogat i on:  When t he Pi e I sn' t  Bi g Enough,  Who 
Eat s Last ?,  64 U.  Chi .  L.  Rev.  1337,  1342 ( 1997) .   

5 Ruckel ,  253 Wi s.  2d 280,  ¶¶2,  4.  
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¶100 Here is my reasoning:  

¶101 ( I )  I  agr ee wi t h t he c i r cui t  cour t ' s  r easoni ng,  whi ch 

r est s on case l aw and equi t abl e pr i nci pl es.   The Schul t e6 and 

Pet t a7 cases,  as wel l  as t he equi t abl e pr i nci pl es t hat  ar e t he 

basi s of  bot h t he made whol e doct r i ne and t he doct r i ne of  

subr ogat i on, 8 suppor t  t he c i r cui t  cour t ' s  j udgment  r equi r i ng 

Soci et y I nsur ance t o pay t he Mul l er s t hei r  unr ei mbur sed l oss 

bef or e r et ai ni ng t he r est  of  i t s  set t l ement  wi t h t he 

t or t f easor ' s i nsur ance company.   

¶102 ( I I )  The pr emi ses upon whi ch t he maj or i t y opi ni on 

deci des t he pr esent  case ar e i ncor r ect .   The maj or i t y opi ni on 

r est s on t wo cent r al  pr emi ses:   

¶103 The f i r st  ( and pr i mar y)  pr emi se i s t hat  t he made whol e 

doct r i ne appl i es onl y when t he t or t f easor ' s pol i cy l i mi t s ar e 

l ess t han t he t ot al  damages t he vi ct i m suf f er s.   I n t he wor ds of  

t he maj or i t y opi ni on,  " Wher e pol i cy l i mi t s ar e suf f i c i ent  t o 

cover  al l  r el at ed cl ai ms .  .  .  [ t ] he made whol e doct r i ne s i mpl y  

does not  appl y .  .  .  i nasmuch as t he i nequi t abl e pr ospect  of  an 

                                                 
6 Schul t e v.  Fr azi n,  176 Wi s.  2d 622,  500 N. W. 2d 305 ( 1993) .  

7 Pet t a v.  ABC I ns.  Co. ,  2005 WI  18,  278 Wi s.  2d 251,  692 
N. W. 2d 639.  

8 " Subr ogat i on r est s upon t he equi t abl e pr i nci pl e t hat  one,  
ot her  t han a vol unt eer ,  who pays f or  t he wr ong of  anot her  shoul d 
be per mi t t ed t o l ook t o t he wr ongdoer  t o t he ext ent  he has pai d 
and be subj ect  t o t he def enses of  t he wr ongdoer . "   Gar r i t y,  77 
Wi s.  2d at  541.     
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i nsur er  compet i ng wi t h i t s i nsur ed f or  a l i mi t ed pool  of  f unds 

i s not  pr esent . " 9 

¶104 The second pr emi se,  whi ch ser ves as suppor t  f or  t he 

f i r st ,  i s  t hat  t he t or t f easor ' s i nsur ance company i n t he pr esent  

case woul d have been pr epar ed t o pay any amount  up t o t he 

t or t f easor ' s pol i cy l i mi t  of  $1, 000, 000 i n or der  t o set t l e t he 

Mul l er s '  and Soci et y I nsur ance' s  c l ai ms agai nst  t he t or t f easor ' s 

i nsur ance company.   Wi t h t hi s  pr emi se f i r ml y  i n mi nd,  t he 

maj or i t y opi ni on concl udes t hat  t he pool  of  set t l ement  f unds 

avai l abl e t o t he Mul l er s was t he t or t f easor ' s $1, 000, 000 pol i cy 

l i mi t ,  not  t he $310, 000 t hat  t he t or t f easor ' s i nsur ance company 

act ual l y pai d t o set t l e t he Mul l er s '  and Soci et y I nsur ance' s 

c l ai ms.   The maj or i t y opi ni on concl udes t hat  t he Mul l er s may 

bl ame onl y t hemsel ves,  not  any compet i t i on pr ov i ded by Soci et y  

I nsur ance,  f or  t hei r  f ai l ur e t o be compensat ed f ul l y i n t hei r  

set t l ement  wi t h t he t or t f easor ' s i nsur ance company.   

¶105 Bot h pr emi ses ar e f act ual l y unsuppor t ed and cont r ar y 

t o t hi s cour t ' s  case l aw.   The ci r cui t  cour t  got  i t  r i ght :  " I n 

t hi s case,  t he l i mi t ed pool  became $310, 000.  .  .  .  Pur suant  t o 

Ri mes and i t s wel l  est abl i shed pr i nci pl es,  Soci et y i s not  

ent i t l ed t o r et ai n any of  t hose f unds unl ess and unt i l  t he 

pl ai nt i f f s have been ' made whol e' . "     

¶106 I n cont r ast  t o t he maj or i t y opi ni on,  t hi s cour t  has 

of t en expl i c i t l y  r ecogni zed t hat  gi ven t he r eal i t i es of  

set t l ement s,  set t l i ng pl ai nt i f f s and subr ogat ed i nsur er s compet e 

i n a pr act i cal  sense f or  l i mi t ed set t l ement  f unds.   

                                                 
9 Maj or i t y op. ,  ¶77.    
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" [ S] et t l ement  f unds may be ei t her  pr act i cal l y or  psychol ogi cal l y 

l i mi t ed.  .  .  .  The pr act i cal  compet i t i on bet ween an i nsur ed and 

t he subr ogat ed i nsur er  i s an equi t abl e f act or  we cannot  

i gnor e. " 10 

¶107 Her e t hat  compet i t i on i s c l ear .   Soci et y I nsur ance was 

an adver sar y of  t he Mul l er s,  compet i ng wi t h t he Mul l er s f or  t he 

l i mi t ed f unds t hat  t he t or t f easor ' s i nsur ance company was 

pr epar ed t o pay t o set t l e t he Mul l er s '  and Soci et y I nsur ance' s 

c l ai ms agai nst  i t .      

¶108 ( I I I )  The maj or i t y opi ni on cont r avenes sound publ i c 

pol i cy by ef f ect i vel y r equi r i ng a pl ai nt i f f  i n t he Mul l er s '  

posi t i on t o st r uct ur e hi s or  her  set t l ement  agr eement  t o i ncl ude 

a c l ause i ndemni f y i ng t he t or t f easor  and t he t or t f easor ' s 

i nsur ance company agai nst  any c l ai m br ought  by t he pl ai nt i f f ' s  

subr ogat ed i nsur ance car r i er .      

I  

¶109 The Schul t e and Pet t a cases,  as wel l  as t he equi t abl e 

pr i nci pl es under l y i ng t he doct r i ne of  subr ogat i on and t he made 

whol e doct r i ne,  suppor t  t he c i r cui t  cour t ' s  j udgment  r equi r i ng 

Soci et y I nsur ance t o pay t he Mul l er s t hei r  unr ei mbur sed l oss 

bef or e r et ai ni ng t he r est  of  i t s  set t l ement  wi t h t he 

t or t f easor ' s i nsur ance company.  

¶110 The made whol e doct r i ne i s " t he gener al  r ul e t hat  

t her e i s no subr ogat i on unt i l  t he i nsur ed has been made whol e. " 11  

                                                 
10 Schul t e,  176 Wi s.  2d at  633.  

11 Gar r i t y,  77 Wi s.  2d at  542.    
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The made whol e doct r i ne exi st s t o combat  " t he i nequi t abl e 

pr ospect  of  [ an i nsur er ]  compet i ng wi t h [ i t s  i nsur ed]  f or  f unds 

whi ch i ndi sput abl y f ai l  t o make t he [ i nsur ed]  whol e. " 12  I t  r est s 

upon t he equi t abl e pr i nci pl e t hat  " [ w] her e ei t her  t he i nsur er  or  

t he i nsur ed must  t o some ext ent  go unpai d,  t he l oss shoul d be 

bor ne by t he i nsur er  f or  t hat  i s  a r i sk t he i nsur ed has pai d i t  

t o assume. " 13  The mor e gener al  doct r i ne of  subr ogat i on,  whet her  

convent i onal  subr ogat i on or  l egal  subr ogat i on,  i s  al so appl i ed 

accor di ng t o t he r ul e of  equi t y. 14 

¶111 Appl y i ng t he made whol e doct r i ne,  t hi s cour t  has 

out l i ned a t hr ee- st ep " set t l ement  pr ocedur e pl ai nt i f f s [ ar e]  t o 

ut i l i ze t o det er mi ne how a set t l ement  i mpact [ s ]  an i nsur er ' s 

subr ogat i on r i ght s. " 15  The key cases i n whi ch t hi s set t l ement  

pr ocedur e i s set  f or t h ar e Schul t e v.  Fr azi n,  176 Wi s.  2d 622,  

500 N. W. 2d 305 ( 1993) ,  and Pet t a v.  ABC I ns.  Co. ,  2005 WI  18,  

278 Wi s.  2d 251,  692 N. W. 2d 639.   The pr esent  case i s a 

Schul t e/ Pet t a case.    

¶112 The Schul t e/ Pet t a pr ocedur e r equi r es t he f ol l owi ng 

t hr ee st eps:  ( 1)  The pl ai nt i f f - i nsur ed set t l es wi t h t he 

t or t f easor  and t he t or t f easor ' s i nsur ance company wi t hout  

                                                                                                                                                             
Gar r i t y,  a semi nal  case on t he made whol e doct r i ne,  al so 

i nvol ved a f i r e l oss and f i r e i nsur ance.   See Gar r i t y,  77 
Wi s.  2d at  539.      

12 Schul t e,  176 Wi s.  2d at  625.    

13 Ri mes v.  St at e Far m Mut .  Aut o.  I ns.  Co. ,  106 Wi s.  2d 263,  
276,  316 N. W. 2d 348 ( 1982)  ( quot i ng Gar r i t y,  77 Wi s.  2d at  542) .  

14 Ri mes,  106 Wi s.  2d at  270- 71.  

15 Pet t a,  278 Wi s.  2d 251,  ¶29.  
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r esol v i ng t he subr ogat ed i nsur er ' s par t  of  t he c l ai m;  ( 2)  The 

set t l i ng par t i es ask t he c i r cui t  cour t  t o det er mi ne whet her  t he 

i nj ur ed par t y has been made whol e;  and ( 3)  The subr ogat ed 

i nsur er  has an oppor t uni t y t o par t i c i pat e i n t he hear i ng 

( commonl y cal l ed a Ri mes hear i ng)  t hat  t he c i r cui t  cour t  hol ds 

t o deci de whet her  t he i nj ur ed par t y has been made whol e. 16  I f  

t he c i r cui t  cour t  det er mi nes at  t he Ri mes hear i ng t hat  t he 

set t l ement  does not  make t he pl ai nt i f f  whol e,  t hen t he 

subr ogat ed i nsur er  has no r i ght  of  subr ogat i on. 17    

¶113 The Schul t e/ Pet t a pr ocedur e i mpl i c i t l y  r equi r es t he 

i nsur ed t o set t l e i t s c l ai m bef or e t he subr ogat ed i nsur ance 

company set t l es i t s c l ai m.   Thi s or der  f i t s  t he cour t ' s  r ul e 

t hat  " t he cause of  act i on ( agai nst  t he t or t - f easor )  i s  

i ndi v i s i bl e and t he owner  of  t he pol i cy shoul d be f i r st  t o make 

good hi s own l oss .  .  .  . " 18   

                                                 
16 Schul t e,  176 Wi s.  2d at  637;  Pet t a,  278 Wi s.  2d 251,  ¶29.    

17 Schul t e,  176 Wi s.  2d at  637;  Pet t a,  278 Wi s.  2d 251,  ¶29.  

When t he set t l i ng par t i es do not  ask t he c i r cui t  cour t  t o 
det er mi ne whet her  t he i nj ur ed par t y has been made whol e,  t hus 
pr event i ng t he ci r cui t  cour t  f r om maki ng a f i ndi ng on t he i ssue,  
t he subr ogat ed i nsur er ' s r i ght  of  subr ogat i on i s not  
ext i ngui shed.   See Mut .  Ser v.  Cas.  Co.  v.  Am.  Fami l y Mut .  I ns.  
Co. ,  140 Wi s.  2d 555,  563- 64,  410 N. W. 2d 582 ( 1987)  ( st at i ng 
t hat  t he made whol e doct r i ne i s not  " appl i cabl e i n an act i on 
br ought  by a subr ogat ed i nsur er  agai nst  t he t or t f easor  or  t he 
t or t f easor ' s i nsur er  wher e t he subr ogat ed i nsur er ' s i nsur ed has 
pr evi ousl y set t l ed wi t h t he t or t f easor . " ) ;  Schul t e,  176 
Wi s.  2d 635- 36 ( hol di ng t hat  t he r ul e st at ed i n Mut ual  Ser vi ce 
does not  appl y when t he set t l i ng par t i es r equest  a Ri mes 
hear i ng,  t he subr ogat ed i nsur er  has an oppor t uni t y t o 
par t i c i pat e i n t he hear i ng,  and t he ci r cui t  cour t  det er mi nes 
t hat  t he i nj ur ed par t y has not  been made whol e) .  

18 Gar r i t y,  77 Wi s.  2d at  542.   
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¶114 The Mul l er s and t he ci r cui t  cour t  f ol l owed t he t hr ee-

st ep Schul t e/ Pet t a pr ocedur e.   The Mul l er s set t l ed wi t h t he 

t or t f easor  and t he t or t f easor ' s i nsur ance company wi t hout  

r esol v i ng Soci et y I nsur ance' s par t  of  t he c l ai m.   I n Schul t e and 

Pet t a,  t he pl ai nt i f f - v i ct i m agr eed t o i ndemni f y t he t or t f easor  

agai nst  any l i abi l i t y  t o t he subr ogat ed i nsur ance company.   I n 

t he i nst ant  case t he Mul l er s and t he t or t f easor ' s l i abi l i t y  

i nsur ance company di d not  i ncl ude t hi s t ype of  " i ndemni f i cat i on 

agr eement . " 19  I n any event  t he subr ogat ed i nsur ance company' s 

( Soci et y I nsur ance' s)  par t  of  t he c l ai m was not  r esol ved,  and 

Soci et y I nsur ance' s subr ogat ed r i ght  was pr ot ect ed.    

¶115 The set t l i ng par t i es,  t he Mul l er s and t he t or t f easor ' s 

i nsur ance company,  asked t he ci r cui t  cour t  t o det er mi ne whet her  

t he i nj ur ed par t y had been made whol e.   Soc i et y I nsur ance 

obj ect ed t o t he hear i ng.   The ci r cui t  cour t  deci ded t hat  t he 

Mul l er s wer e ent i t l ed t o a hear i ng t o det er mi ne whet her  t hey had 

been made whol e.   Thus t he Schul t e/ Pet t a t hr ee- st ep pr ocedur e 

was f ol l owed i n t he pr esent  case.      

¶116 The Mul l er s and Soci et y I nsur ance wai ved t he Ri mes 

hear i ng,  st i pul at i ng t hat  t he Mul l er s '  set t l ement  wi t h t he 

t or t f easor  and hi s i nsur er  l ef t  t he Mul l er s wi t h an 

uncompensat ed l oss of  $59, 725. 60.   The ci r cui t  cour t  t hen 

det er mi ned upon t he par t i es '  st i pul at i on t hat  t he Mul l er s had 

not  been made whol e and t hat  Soci et y I nsur ance consequent l y 

coul d c l ai m no r i ght  of  subr ogat i on.    

                                                 
19 See Schul t e,  176 Wi s.  2d at  633;  Pet t a,  278 Wi s.  2d 251,  

¶¶29,  35,  42.  
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¶117 I f  any par t y di sr egar ded t he Schul t e/ Pet t a pr ocedur e 

i n t he pr esent  case,  i t  was Soci et y I nsur ance.   At  t he same t i me 

as t he Mul l er s wer e negot i at i ng wi t h t he t or t f easor ' s i nsur ance 

company,  Soci et y  I nsur ance was engagi ng i n i t s own negot i at i ons.   

I t  chose t o set t l e i t s subr ogat i on c l ai m agai nst  t he 

t or t f easor ' s i nsur ance company t ent at i vel y bef or e t he Mul l er s 

r eached t hei r  set t l ement  and bef or e per mi t t i ng t he c i r cui t  cour t  

an oppor t uni t y t o det er mi ne whet her  Soci et y I nsur ance coul d 

c l ai m a r i ght  of  subr ogat i on i n t he f i r st  pl ace.   I n set t l i ng 

i t s c l ai m i n t hi s manner ,  Soci et y I nsur ance assumed t he r i sk 

t hat  i t  woul d need t o hand over  some por t i on of  i t s  set t l ement  

awar d t o t he Mul l er s i n or der  t o make t he Mul l er s whol e.     

¶118 To be sur e,  t he bot t om l i ne i n t he pr esent  case must  

accor d wi t h equi t abl e consi der at i ons,  not  t he bl ack l et t er  of  

t hi s cour t ' s  deci s i ons i n Schul t e or  Pet t a.   " The doct r i ne of  

subr ogat i on i s based upon equi t abl e pr i nci pl es, " 20 and " [ e] qui t y 

does not  l end i t sel f  t o t he appl i cat i on of  bl ack l et t er  r ul es. " 21   

¶119 I  agr ee wi t h t he maj or i t y opi ni on t hat  t he equi t abl e 

doct r i ne of  subr ogat i on exi st s ( 1)  t o ensur e t hat  t he pl ai nt i f f  

i s  f ul l y  compensat ed f or  l oss;  ( 2)  t o pr event  unj ust  enr i chment ;  

and ( 3)  t o ensur e t hat  t he wr ongdoer  i s hel d r esponsi bl e f or  hi s  

                                                 
20 Schul t e,  176 Wi s.  2d at  628 ( c i t i ng Ri mes,  106 Wi s.  2d at  

271) .   See al so Pet t a,  278 Wi s.  2d 251,  ¶27.    

21 Schul t e,  176 Wi s.  2d at  628 ( quot i ng Vogt  v.  Schr oeder ,  
129 Wi s.  2d 3,  12,  383 Wi s.  2d 876 ( 1986) ) .   See al so Pet t a,  278 
Wi s.  2d 251,  ¶34.    
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conduct  and not  al l owed t o go scot - f r ee by f ai l i ng t o r espond t o 

damages whi l e t he pl ai nt i f f ' s  i nsur er  i s r equi r ed t o do so. 22   

¶120 The f i r st  equi t abl e pr i nci pl e obvi ousl y wei ghs i n 

f avor  of  af f i r mi ng t he ci r cui t ' s  j udgment  r equi r i ng Soci et y t o 

pay t he Mul l er s t hei r  $59, 725. 60 uncompensat ed l oss.   

¶121 The second and t hi r d equi t abl e pr i nci pl es have no 

appl i cat i on t o t he pr esent  case.   The ci r cui t  cour t ' s  j udgment  

di d not  over compensat e t he Mul l er s f or  t hei r  l oss and t hus di d 

not  r esul t  i n unj ust  enr i chment . 23  I n addi t i on,  t he c i r cui t  

cour t ' s  j udgment  of  cour se di d not  r equi r e Soci et y I nsur ance t o 

send any of  i t s  set t l ement  pr oceeds back t o t he t or t f easor  or  

t he t or t f easor ' s i nsur ance company.  

¶122 The ci r cui t  cour t ' s  j udgment  i n t he pr esent  case was 

pr eci sel y what  t he equi t abl e pr i nci pl es r equi r ed.   The j udgment  

made t he Mul l er s whol e and per mi t t ed Soci et y I nsur ance t o r et ai n 

t he $130, 274. 40 t hat  was l ef t  of  i t s  $190, 000 set t l ement  wi t h 

t he t or t f easor ' s i nsur ance company.   The i nj ur ed Mul l er s wer e 

gi ven pr i or i t y  over  t hei r  i nsur ance company. 24  Soci et y 

I nsur ance,  t he Mul l er s '  i nsur ance company,  was gi ven pr i or i t y 

over  t he t or t f easor  and t he t or t f easor ' s i nsur ance company.        

                                                 
22 See maj or i t y op. ,  ¶60.    

23 See maj or i t y op. ,  ¶23 ( " Once an i nsur ed has been f ul l y  
compensat ed f or  hi s l oss,  any addi t i onal  r ecover y by t he i nsur ed 
woul d const i t ut e unj ust  enr i chment . " )  ( c i t i ng Couch on 
I nsur ance,  § 223: 133) .    

24 See maj or i t y op. ,  ¶28 ( " [ T] he i nsur ed has pr i or i t y over  
hi s i nsur er  when t her e i s an i nadequat e pool  of  f unds. " ) .    
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¶123 Appl y i ng Schul t e and Pet t a,  as wel l  as t he equi t abl e 

pr i nci pl es under l y i ng t he made whol e doct r i ne and t he doct r i ne 

of  subr ogat i on,  I  woul d af f i r m t he ci r cui t  cour t ' s  j udgment  

r equi r i ng Soci et y I nsur ance t o pay t he Mul l er s t hei r  

unr ei mbur sed l oss bef or e r et ai ni ng t he r est  of  i t s  set t l ement  

wi t h t he t or t f easor ' s i nsur ance company.   At  t he same t i me as 

t he Mul l er s wer e negot i at i ng wi t h t he t or t f easor ' s i nsur ance 

company f or  payment ,  Soci et y I nsur ance was t r y i ng t o cut  i t s  own 

deal  wi t h t he t or t f easor ' s i nsur ance company.   Soci et y I nsur ance 

was i n di r ect  compet i t i on wi t h i t s i nsur ed f or  t he l i mi t ed 

amount  of  money t he t or t f easor ' s i nsur ance company was pr epar ed 

t o pay.   The i ssue i n t he i nst ant  case i s whet her  t her e was 

compet i t i on bet ween t he Mul l er s and Soci et y I nsur ance f or  t he 

l i mi t ed f unds f r om t he t or t f easor ' s i nsur ance company.   Ther e 

was.   The r eal i t y of  set t l ement s and compet i t i on bet ween an 

i nsur ed and i nsur er  ar e equi t abl e f act or s t hat  t he cour t  has 

consi der ed ver y i mpor t ant  i n past  cases.    

I I  

¶124 I n cont r ast  t o t he c i r cui t  cour t ' s  wel l - r easoned 

deci s i on,  t he maj or i t y opi ni on deci des t he pr esent  case on t he 

i ncor r ect  pr emi se of  l aw t hat  t he made whol e doct r i ne does not  

appl y when t he t or t f easor ' s pol i cy l i mi t s ar e,  as i n t he pr esent  

case,  gr eat er  t han t he t ot al  damages t he vi ct i m suf f er s. 25   

¶125 Thi s i ncor r ect  pr emi se of  l aw r est s on an equal l y 

i ncor r ect  pr emi se of  f act .   The maj or i t y opi ni on assumes t hat  

t he t or t f easor ' s l i abi l i t y  i nsur ance company woul d have been 

                                                 
25 Maj or i t y op. ,  ¶76.    
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pr epar ed t o pay much mor e t han t he $310, 000 i t  act ual l y pai d t o 

set t l e t he Mul l er s '  and Soci et y I nsur ance' s c l ai ms.   I ndeed,  t he 

maj or i t y opi ni on bl i t hel y concl udes t hat  t he t or t f easor ' s 

i nsur ance company woul d have been pr epar ed t o pay any amount  not  

exceedi ng t he t or t f easor ' s pol i cy l i mi t  of  $1, 000, 000.   

Accor di ng t o t he maj or i t y opi ni on,  t he Mul l er s wer e unabl e t o 

obt ai n mor e money f r om t he t or t f easor ' s i nsur ance company onl y  

because t he Mul l er s went  i nt o set t l ement  negot i at i ons " wavi ng a 

whi t e f l ag"  and because t hey wer e " not  wi l l i ng t o pul l  t hei r  own 

wei ght  i n l i t i gat i on. " 26  Accor di ng t o t he maj or i t y opi ni on,  t he 

i nequi t abl e pr ospect  of  an i nsur er  compet i ng wi t h i t s i nsur ed 

f or  a l i mi t ed pool  of  f unds i s not  pr esent  i n t hi s case. 27   

¶126 The maj or i t y opi ni on' s t al e about  t he par t i es '  

set t l ement  negot i at i ons makes l i t t l e sense.   The $310, 000 t hat  

t he t or t f easor ' s  i nsur er  agr eed t o pay i s t he sol e avai l abl e 

est i mat e of  t he amount  t hat  t he t or t f easor ' s l i abi l i t y  i nsur ance 

company was pr epar ed t o pay t o set t l e t he Mul l er s '  and Soci et y 

I nsur ance' s c l ai ms agai nst  t he t or t f easor .   The t or t f easor ' s 

$1, 000, 000 pol i cy l i mi t  i s  not  an est i mat e of  t he amount  t he 

i nsur er  was pr epar ed t o pay t o set t l e t he Mul l er s '  and Soci et y 

I nsur ance' s c l ai ms,  as t he maj or i t y opi ni on st at es.   The pol i cy  

l i mi t  r epr esent s onl y t he maxi mum t hat  t he i nsur er  woul d have 

or di nar i l y  been r equi r ed t o pay under  t he l aw.   A def endant  

i nsur er ' s deci s i on whet her  t o set t l e ( and f or  how much)  i s based 

                                                 
26 Maj or i t y op. ,  ¶¶82,  84.    

27 Maj or i t y op. ,  ¶76.    
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on cal cul at i ons f ar  mor e compl ex t han a s i mpl e compar i son of  t he 

pl ai nt i f f ' s  r equest  t o t he t or t f easor ' s pol i cy l i mi t .         

¶127 I ndeed,  t he f act s show t hat  Soci et y I nsur ance——whom 

t he maj or i t y opi ni on does not  accuse of  wavi ng a whi t e f l ag——

appar ent l y f ar ed wor se i n set t l ement  negot i at i ons wi t h t he 

t or t f easor ' s i nsur ance company t han t he Mul l er s di d.   The 

Mul l er s f el l  onl y $59, 725. 60 shor t  of  f ul l  compensat i on f or  

t hei r  l oss.   Soci et y I nsur ance set t l ed f or  $217, 378. 88 l ess t han 

t he f ul l  val ue of  i t s  $407, 378. 88 subr ogat i on c l ai m agai nst  t he 

t or t f easor ' s i nsur ance company.   Gi ven t he l ack of  any cr i t i c i sm 

di r ect ed at  Soci et y I nsur ance,  t he maj or i t y opi ni on' s caust i c 

r emar ks about  t he Mul l er s ar e s i mpl y baf f l i ng.   The maj or i t y 

opi ni on has no cause t o concl ude t hat  t he Mul l er s '  ef f or t s wer e 

l ess t han vi gi l ant .      

¶128 The si mpl e t r ut h i s t hat  we have no i dea why t he 

Mul l er s and Soci et y I nsur ance wer e col l ect i vel y unabl e t o get  

mor e t han $310, 000 f r om t he t or t f easor ' s i nsur ance company.   

Per haps t he amount  of  t he Mul l er s '  damages was uncer t ai n. 28  Or  

per haps i t  was uncer t ai n whet her  t he Mul l er s coul d pr ove t he 

t or t f easor ' s l i abi l i t y  f or  t hei r  damages.   I n any case,  t he 

                                                 
28 Al t hough t he maj or i t y opi ni on assumes ( at  ¶40)  t hat  " t he 

val ue of  t he pl ai nt i f f ' s  pr oper t y l oss was l ar gel y undi sput ed, "  
t he basi s of  t hi s assumpt i on i s uncl ear .   The par t i es r equi r ed 
medi at i on t o r esol ve t he i ssue of  damages.   Fur t her mor e,  t he 
Mul l er s i ni t i al l y  c l ai med a l oss of  $697, 981. 58 and accor di ngl y 
ar gued bef or e t he c i r cui t  cour t  t hat  t hey wer e ent i t l ed t o 
r ecover  an unr ei mbur sed l oss of  $170, 602. 70 f r om Soci et y  
I nsur ance.   The par t i es '  st i pul at i on t o an unr ei mbur sed l oss of  
$59, 725. 60 i mpl i es t hat  t he Mul l er s agr eed i n t hei r  medi at i on 
wi t h Soci et y I nsur ance t o subt r act  $110, 877. 10 f r om t hei r  c l ai m 
f or  t ot al  damages.      
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bot t om l i ne i s t he same:  The t or t f easor ' s i nsur ance company 

agr eed t o pay onl y $310, 000 t o set t l e t he Mul l er s '  and Soci et y 

I nsur ance' s c l ai ms agai nst  t he t or t f easor ,  and t he Mul l er s and 

Soci et y I nsur ance wer e necessar i l y  i n compet i t i on over  t hi s 

l i mi t ed pool  of  f unds.        

¶129 The maj or i t y opi ni on' s nar r ow f ocus on t he 

t or t f easor ' s pol i cy l i mi t s not  onl y f l i es i n t he f ace of  t he 

f act s but  al so f l i es i n t he f ace of  t hi s cour t ' s  pr ecedent .   The 

cour t  has r epeat edl y st at ed t hat  " [ g] i ven t he r eal i t i es of  

set t l ement s,  set t l i ng pl ai nt i f f s and subr ogat ed i nsur er s usual l y 

compet e i n a pr act i cal  sense f or  l i mi t ed set t l ement  f unds.  

Set t l i ng def endant s t ypi cal l y have l i mi t ed pol i cy l i mi t s and 

asset s and t ypi cal l y want  t o pay as l i t t l e as 

possi bl e.  .  .  .  The pr act i cal  compet i t i on bet ween an i nsur ed and 

t he subr ogat ed i nsur er  i s an equi t abl e f act or  we cannot  

i gnor e. " 29    

¶130 I n t he pr esent  case,  t he pr act i cal  r eal i t i es ar e t hat  

t he Mul l er s and Soci et y I nsur ance wer e i n compet i t i on f or  a pool  

t hat  t he t or t f easor ' s i nsur ance company l i mi t ed t o $310, 000,  

                                                 
29 Schul t e,  176 Wi s.  2d at  633.   See al so Pet t a,  278 

Wi s.  2d 251,  ¶¶29,  35.   

The pl ai nt i f f ' s  r ecover y i s const r ai ned by t he subr ogat ed 
i nsur er ' s cause of  act i on,  because " [ a]  t or t f easor  who wi shes t o 
set t l e must  i nevi t abl y addr ess t he i nsur er ' s separ at e r i ght s i n 
some way. "   Schul t e,  176 Wi s.  2d at  633 ( quot at i on mar ks 
omi t t ed) .    

The Schul t e cour t  put  t he mat t er  conci sel y:  " [ W] e quest i on 
why a def endant  woul d of f er  as much t o set t l e wi t h onl y t he 
pl ai nt i f f  as t o set t l e wi t h bot h t he pl ai nt i f f  and t he 
subr ogat ed i nsur er . "   Schul t e,  176 Wi s.  2d at  633.    
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whi ch i s l ess money t han was needed bot h t o make t he Mul l er s 

whol e and t o r epay Soci et y I nsur ance.             

¶131 The pr esent  case i s not  t he f i r st  i nvol v i ng a 

pl ai nt i f f - v i ct i m who agr eed t o set t l e bel ow t he t or t f easor ' s 

pol i cy l i mi t .   Li ke t he Mul l er s,  t he pl ai nt i f f s i n bot h Ri mes v.  

St at e Far m Mut ual  Aut omobi l e I nsur ance Co. ,  106 Wi s.  2d 263,  316 

N. W. 2d 348 ( 1982) ,  and Schul t e set t l ed f or  wel l  bel ow t he 

t or t f easor ' s pol i cy l i mi t s.   I n bot h cases t he cour t  

never t hel ess appl i ed t he made whol e r ul e.    

¶132 The Ri meses set t l ed f or  $125, 000. 30  The combi ned 

pol i cy l i mi t s of  t he t or t f easor s wer e $375, 000. 31  The t ot al  

medi cal  payment  made by t he subr ogat ed i nsur ance company i n 

Ri mes was $9, 649. 90.   The sum of  $9, 649. 90 was pai d f r om t he 

set t l ement  amount  i nt o t he c i r cui t  cour t  t o be hel d i n escr ow 

pendi ng t he out come of  a " t r i al "  t o t he c i r cui t  cour t  concer ni ng 

t he subr ogat ed i nsur ance company' s c l ai med subr ogat i on r i ght s 

f or  t he medi cal  payment  made on behal f  of  t he Ri meses.   I n Ri mes 

no i ndemni f i cat i on agr eement  had been r eached bet ween t he 

Ri meses and t he t or t f easor s;  t he i ssue bef or e t he c i r cui t  cour t  

was how much t he i nsur ance company shoul d r ecover  f r om t he t ot al  

set t l ement  under  i t s subr ogat i on r i ght s.   Thi s cour t  appl i ed t he 

                                                 
30 Ri mes,  106 Wi s.  2d at  267.    

I n Ri mes,  t he di ssent i ng opi ni on st at ed t hat  t he made whol e 
doct r i ne shoul d not  appl y because " t he pl ai nt i f f s vol unt ar i l y  
set t l ed t hei r  ent i r e c l ai m f or  an amount  l ess t han t he t ot al  
l i mi t s of  t he avai l abl e i nsur ance moni es .  .  .  . "   Ri mes,  106 
Wi s.  2d at  280 ( Cof f ey,  J. ,  di ssent i ng) .   The maj or i t y opi ni on 
r ej ect ed t he di ssent ' s posi t i on.    

31 Ri mes,  106 Wi s.  2d at  267.  
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made whol e doct r i ne i n t he Ri mes case,  hel d t hat  t he subr ogat ed 

i nsur ance company coul d not  r ecover  any of  t he $9, 649. 90,  and 

di d not  f aul t  t he Ri meses f or  f ai l i ng t o gar ner  a l ar ger  

set t l ement  awar d even t hough t hey had not  t apped t he combi ned 

pol i cy l i mi t s of  t he t or t f easor s.        

¶133 I n Schul t e,  t he pl ai nt i f f s set t l ed f or  l ess t han 

pol i cy l i mi t s and agr eed t o i ndemni f y t he t or t f easor  f or  t he 

c l ai ms of  t he subr ogat ed i nsur ance company.   Just i ce St ei nmet z 

wr ot e i n di ssent  t hat  " [ f ] or  t act i cal  r easons,  t he pl ai nt i f f s 

set t l ed t hei r  c l ai m f or  l ess t han t he def endant s '  i nsur ance 

pol i cy l i mi t s. " 32  The basi s of  Just i ce St ei nmet z ' s di ssent i ng 

opi ni on was t hat  " [ b] ecause t he pl ai nt i f f s agr eed t o accept  l ess 

t han t he def endant s '  i nsur ance pol i cy l i mi t s,  i t  cannot  be sai d 

t hat  t he pl ai nt i f f s have not  been made whol e. " 33  The maj or i t y 

opi ni on i n Schul t e di d not  accept  Just i ce St ei nmet z ' s r easoni ng.   

The maj or i t y opi ni on i n t he pr esent  case i s l i t t l e mor e t han a 

r epackagi ng of  Just i ce St ei nmet z ' s di ssent i ng opi ni on t hat  t he 

s i x j ust i ces i n t he Schul t e maj or i t y r ej ect ed.   
                                                 

32 Schul t e,  176 Wi s.  2d at  637- 38 ( St ei nmet z,  J. ,  
di ssent i ng) .      

33 I d.  at  638 ( St ei nmet z,  J. ,  di ssent i ng) .  

The di ssent  i n Schul t e t ook t he same posi t i on as t he 
di ssent  i n Ri mes,  namel y t hat  t he made whol e doct r i ne shoul d not  
appl y because t he pl ai nt i f f s vol unt ar i l y  set t l ed t hei r  c l ai m f or  
l ess t han t he t or t f easor ' s pol i cy l i mi t s.      

Al t hough t he Schul t es set t l ed f or  wel l  bel ow t he 
t or t f easor ' s pol i cy l i mi t s,  t he maj or i t y opi ni on i nexpl i cabl y 
asser t s t hat  Schul t e pr ovi des no gui dance on how t he t hr ee- st ep 
Schul t e/ Pet t a pr ocedur e shoul d be appl i ed when t he i nsur ed 
set t l es f or  l ess t han t he t or t f easor ' s pol i cy l i mi t s.   Maj or i t y 
op. ,  ¶59 n. 11.  
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¶134 The maj or i t y opi ni on' s anal ysi s l acks a basi s  i n t he 

f act s or  t he case l aw.   The maj or i t y opi ni on er r s i n t r eat i ng 

t he t or t f easor ' s  l i abi l i t y  i nsur ance pol i cy l i mi t s as t he amount  

t hat  t he t or t f easor ' s i nsur ance company was pr epar ed t o pay t o 

set t l e c l ai ms br ought  by t he pl ai nt i f f  and t he pl ai nt i f f ' s  

subr ogat ed i nsur er .   The maj or i t y opi ni on er r s  i n f ai l i ng t o 

r ecogni ze t hat  as a pr act i cal  mat t er  t he f unds avai l abl e f r om 

t he t or t f easor ' s i nsur ance company wer e l i mi t ed t o $310, 000 and 

wer e l ess t han t he Mul l er s '  damages,  as t he c i r cui t  cour t  f ound.      

I I I  

¶135 The maj or i t y opi ni on l i kel y wi l l  have a t r oubl i ng 

ef f ect  upon set t l ement s i n f ut ur e cases.   As a pr act i cal  mat t er ,  

t he maj or i t y opi ni on wr i t es a f our t h st ep i nt o t he Schul t e/ Pet t a 

pr ocedur e t hat  pl ai nt i f f s ar e t o ut i l i ze t o det er mi ne how a 

set t l ement  af f ect s an i nsur er ' s subr ogat i on r i ght s.   The 

maj or i t y opi ni on ef f ect i vel y r equi r es a pl ai nt i f f  f ol l owi ng t he 

Schul t e/ Pet t a pr ocedur e t o st r uct ur e hi s or  her  set t l ement  

agr eement  t o i ncl ude a c l ause i ndemni f y i ng t he t or t f easor  and 

t he t or t f easor ' s i nsur ance company agai nst  any c l ai m br ought  by 

t he pl ai nt i f f ' s  subr ogat ed i nsur er .  

¶136 Accor di ng t o t he maj or i t y opi ni on,  t he made whol e 

doct r i ne woul d appl y i n t he pr esent  case i f  t he Mul l er s had 

st r uct ur ed t hei r  set t l ement  agr eement  t o i ncl ude a c l ause 

i ndemni f y i ng t he t or t f easor  and hi s i nsur er  agai nst  any c l ai m 

br ought  by t he pl ai nt i f f ' s  subr ogat ed i nsur er .   The absence of  

such an i ndemni f i cat i on c l ause i s al l  t hat  pr event s t he pr esent  



No.   2006AP976. ssa 

 

20 
 

case f r om bei ng on al l  f our s wi t h Schul t e, 34 i n whi ch t hi s cour t  

appl i ed t he made whol e doct r i ne and det er mi ned t hat  t he 

subr ogat ed i nsur er ' s r i ght  of  subr ogat i on had been ext i ngui shed.   

Rel y i ng on Schul t e,  t he maj or i t y opi ni on i n t he pr esent  case 

concl udes as f ol l ows:  " An i ndemni f i cat i on agr eement  l i mi t s 

avai l abl e f unds.   I f  t he i nsur ed i s not  made whol e by a 

set t l ement  t hat  i ncl udes an i ndemni f i cat i on agr eement ,  t he 

i nsur ed has cl ai med t he avai l abl e pool ,  and .  .  .  t he i nsur er  i s  

out  of  l uck. " 35   

¶137 Thi s r equi r ement  of  an i ndemni f i cat i on pr ovi s i on 

r epr esent s a cur i ous devel opment  i n our  made- whol e 

j ur i spr udence.   Some 20 year s ago,  t hi s  cour t  st r ongl y 

di sf avor ed agr eement s obl i gat i ng t he v i ct i m- pl ai nt i f f  t o 

i ndemni f y a def endant - t or t f easor  agai nst  c l ai ms br ought  by a 

subr ogat ed i nsur er .   I n Bl ue Cr oss & Bl ue Shi el d Uni t ed v.  

Fi r eman' s Fund I ns.  Co. ,  140 Wi s.  2d 544,  411 N. W. 2d 133 ( 1987) ,  

t he cour t  cr i t i c i zed such i ndemni f i cat i on agr eement s as 

" at t empt [ i ng]  t o c i r cumvent  an i nsur er ' s subr ogat i on r i ght s by 

pl aci ng t he r esponsi bi l i t y  f or  t he t or t f easor ' s wr ong on t he 

                                                 
34 The Schul t es '  set t l ement  agr eement  wi t h t he t or t f easor  

and hi s i nsur er  pr ovi ded t hat  t he Schul t es woul d i ndemni f y t he 
t or t f easor  and hi s i nsur er  f or  any l i abi l i t y  ar i s i ng f r om t he 
t or t f easor ' s conduct .   Schul t e,  176 Wi s.  2d at  626- 27.    

35 Maj or i t y op. ,  ¶74.  

See al so maj or i t y op. ,  ¶76 ( " The pr esent  case does not  
i nvol ve an i ndemni f i cat i on agr eement .   Consequent l y,  t he i nsur er  
i s f r ee t o exer ci se i t s subr ogat i on r i ght s agai nst  t he 
t or t f easor . " ) .    
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vi ct i m .  .  .  . " 36  We even suggest ed t hat  such agr eement s mi ght  

be voi d,  decl i ni ng t o " r each t he i ssue of  

whet her  .  .  .  i ndemni f i cat i on c l auses ar e enf or ceabl e bet ween 

t he t or t f easor  and t he i nj ur ed par t y"  but  not i ng t hat  " at  l east  

one j ur i sdi ct i on has det er mi ned t hat  t hi s t ype of  

i ndemni f i cat i on agr eement  i s voi d as agai nst  publ i c pol i cy. " 37   

¶138 Schul t e over r ul ed t he l anguage i n Bl ue Cr oss 

di sappr ovi ng of  i ndemni f i cat i on agr eement s,  on t he gr ound t hat  

t hi s l anguage const r ai ned a pl ai nt i f f ' s  abi l i t y  t o set t l e wi t h 

t he def endant . 38  The Schul t e cour t  r easoned t hat  " t he i nj ur ed 

par t y shoul d have t he r i ght  t o set t l e on i t s own t er ms"  and t hat  

" r ef usi ng t o r ecogni ze i ndemni f i cat i on agr eement s coul d hamper  

pl ai nt i f f s '  set t l ement  at t empt s. " 39     

                                                 
36 Bl ue Cr oss & Bl ue Shi el d Uni t ed v.  Fi r eman' s Fund I ns.  

Co. ,  140 Wi s.  2d 544,  554,  411 N. W. 2d 133 ( 1987) .  

37 I d.  at  554 n. 6.    

38 Schul t e,  176 Wi s.  2d at  634.    

39 I d.  at  634- 35.  

Schul t e di d not  compl et el y over r ul e Bl ue Cr oss,  however .   
" Bl ue Cr oss st i l l  appl i es when a pl ai nt i f f  and t or t f easor  set t l e 
wi t hout  i nvol v i ng t he subr ogat ed i nsur er  and wi t hout  submi t t i ng 
t he i ssue of  t he subr ogat ed i nsur er ' s r i ght s t o t he c i r cui t  
cour t . "   Schul t e,  176 Wi s.  2d at  635.   I n t he i nst ant  case t he 
Mul l er s and Soci et y I nsur ance di d submi t  t he i ssue of  t he 
subr ogat ed i nsur er ' s ( Soci et y I nsur ance' s)  r i ght s t o t he c i r cui t  
cour t .   

I n Bl ue Cr oss t he subr ogat ed i nsur ance company sued t he 
t or t f easor  af t er  t he pl ai nt i f f  had set t l ed wi t h t he t or t f easor .   
The nar r ow hol di ng of  Bl ue Cr oss i s t hat  i f  t he subr ogat ed 
i nsur ance company sues t he t or t f easor  af t er  t he pl ai nt i f f  has 
set t l ed wi t h t he t or t f easor ,  t he subr ogat ed i nsur ance company 
need not  pl ead t hat  t he i nsur ed had been made whol e.  
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¶139 I n t he pr esent  case,  t he maj or i t y opi ni on t akes an 

unwar r ant ed st ep.   The maj or i t y  opi ni on al l  but  r equi r es t he 

ver y sor t  of  i ndemni f i cat i on agr eement s t hat  t hi s cour t  

i ni t i al l y  al l  but  pr ohi bi t ed.    

¶140 Our  deci s i on i n Schul t e r ecogni z i ng i ndemni f i cat i on 

agr eement s pr oper l y f ur t her ed t he pol i cy of  pr omot i ng 

set t l ement .   I n cont r ast ,  t he maj or i t y opi ni on' s de f act o 

r equi r ement  t hat  a pl ai nt i f f  want i ng t o t ake advant age of  t he 

made whol e doct r i ne ut i l i ze an i ndemni f i cat i on agr eement  

const r ai ns bot h t he pl ai nt i f f - v i ct i m' s and t he def endant -

t or t f easor ' s abi l i t y  t o set t l e on t hei r  own pr ef er r ed t er ms.   

Thi s const r ai nt  does not  seem t o of f er  any benef i t s t hat  mi ght  

of f set  i t s  obvi ous cost .   The maj or i t y opi ni on pr ovi des no 

r at i onal e f or  i t s  appar ent  pr ef er ence f or  i ndemni f i cat i on 

agr eement s.    

¶141 For  t he f or egoi ng r easons,  I  di ssent .  

¶142 I  am aut hor i zed t o st at e t hat  Just i ces ANN WALSH 

BRADLEY and LOUI S B.  BUTLER,  JR.  j oi n t hi s opi ni on.  

 

 

 

                                                                                                                                                             
I n t he pr esent  case t he Mul l er s and Soci et y I nsur ance wer e 

negot i at i ng wi t h t he t or t f easor ' s i nsur ance company at  t he same 
t i me.   
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