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REVI EW of a decision of the Court of Appeals. Affirned.

11 DAVID T. PROSSER, J. This is a review of a published

decision of the court of appeals, Miller v. Society Ins., 2007

W App 44, 300 Ws. 2d 463, 730 N.W2d 668, reversing a judgnent
of the circuit court for Polk County, Robert H Rasnussen,

Judge.



No. 2006AP976

12 The question presented is whether an insurer my
retain in full a subrogation settlenent with a tortfeasor and a
tortfeasor's insurer after its insureds have settled with the

tortfeasor and the tortfeasor's insurer for an anpunt |ess than

necessary to make the insureds "whole," even though the
tortfeasor's insurance policy limts were sufficient to cover
all claims, including those of both the insureds and the
i nsurer.

13 The plaintiff insureds, Bruce and Karen Miller (the
Mul lers), claim that their property insurer, Society |nsurance
(Society), my not retain its subrogation settlenment with a
tortfeasor, George Jerrick (Jerrick), and his insurer, United
Fire and Casualty (United), because the Millers have not been

"made whol e" under the rule of Garrity v. Rural Mitual |nsurance

Conpany, 77 Ws. 2d 537, 253 N.W2d 512 (1977), Rines v. State

Farm Mutual Autonobile Insurance Conpany, 106 Ws. 2d 263, 316

N. W2d 348 (1982), and their progeny. To resolve this case, we
nmust eval uate our subrogation and "nmade whole" jurisprudence in
light of the equitable considerations surrounding settlenents.

14 We hold that the nmade whole doctrine is not inplicated
in this case. Specifically, the doctrine does not apply when an
insurer has fully satisfied its obligations under an insurance
contract, given its insureds the opportunity to settle their
claimwth the tortfeasor and the tortfeasor's insurer, the pool
of settlenent funds available to the insureds exceeds the tota
claims of both the insureds and the insurer, and the insureds
settle their claim even though the insureds' settlenent,
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together with the insurer's policy paynents, does not satisfy
the insureds’ total <claim In these circunstances, the
i nequi table prospect of an insurer conpeting with its insureds
for an inadequate pool of funds is not present, and the equities
favor the insurer. Thus, we conclude that Society is entitled
to retain its entire subrogation settlement with United and
Jerrick and that the Millers have no right to a portion of
Society's subrogation settlenent. Accordingly, we affirm the
court of appeals.
| . FACTS AND PROCEDURAL HI STORY

15 Bruce and Karen Miuller owned a sporting goods store in
MIIltown, Wsconsin. On August 11, 2001, a fire destroyed the
store, resulting in a clained total |oss of $697,981.58. The
Mul l ers believed and alleged that the fire was caused by the
negligence of George Jerrick, an electrical contractor hired to
install wring during a renodeling project at the store.
Jerrick carried liability insurance wth United Fire and
Casualty, with policy limts of $1,000, 000.

16 The Mullers carried property insurance with Society
| nsurance, but their coverage did not equal their total |oss.
Society paid the Miullers their policy limts ($407,378.88), but
this paynent left the Miullers with a clainmed uninsured |oss of

$290, 602. 70.
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M7 On Decenber 17, 2001, the Millers sued Jerrick and

United to recover their wuninsured |oss.? The Millers naned

Soci ety as a def endant, cl ai m ng addi t i onal busi ness
interruption coverage. This issue later dropped out of the
case. The Mullers did not name Society as a subrogated party

pursuant to Ws. Stat. § 803.03(2),2 but Society cross-clainmed
agai nst Jerrick and United for subrogation.

18 On March 4, 2003, the parties attended a nediation
session in Eau Claire.® Prior to this session, the Millers and
Soci ety had been working together to prepare for a May 19, 2003,
trial. At the session, the Miullers and Society net separately
with Jerrick and United. Society reached a tentative settlenent
with Jerrick and United on Society's subrogation claim It did
not sign a formal agreenent. Society's tentative settlenent for
$190, 000 was conditioned upon the Miullers settling with Jerrick
and United or resolving the case at trial.

19 The Miullers, however, did not reach a settlenent with

Jerrick and United and were disheartened by the prospect of

! The Mullers' conplaint also included one count related to
the alleged negligence of their insurance agent, Rober t
Sor enson. Sorenson allegedly failed to recommend that the
Mul l ers secure sufficient insurance coverage for their property.
The Mullers settled with Sorenson for $30, 000.

2 All references to the Wsconsin Statutes are to the 2001-
02 version unl ess otherw se indicat ed.

3 O course, the mediation sessions are not part of the
record. See Ws. Stat. § 904.085.
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going to trial against Jerrick and United wthout Society's
assi st ance.

10 Al npbst imediately, the Miullers' attorney called Judge
Rasnmussen's office to seek the court's direct help in additional
medi ation. In a March 28, 2003, letter to the court, the
Mul | ers’ attorney nmade a fornal request for additional
medi ation, explaining that there had been a "settlenent, the
anount and terns of which remain undisclosed,”" and that Society
would be withdrawing from the case. The letter stated that
"there were unfortunately sone basic mscomunications at the
medi ation held on March 4, 2003, which may have prevented a
gl obal settlenent at that tine." The letter raised the prospect
of the Millers pursuing "any clainms they mght have against
Soci ety under the R nes doctrine." The letter was copied to all
parties.

111 On May 19, 2003, a second nediation session was
conducted, this tinme with Judge Rasnussen. Only the Millers,
Jerrick, and United were involved in the Rasnussen nediation.
At this session, the Millers voluntarily settled their claim
agai nst Jerrick and United for $120,000, which was $170,602.70
less than their claimed uninsured | oss. As stated, Jerrick's
l[iability insurance policy had a limt of $1,000, 000.

12 The Miullers' settlenent did not include an agreenent
to indemify Jerrick or United from the subrogation claim by
Soci ety. Thus, Society later settled with Jerrick and United

for $190, 000.
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13 Following these tw settlenents, the Millers and
Society briefed the issue of whether the Rinmes nmade whole
doctrine applied to allow the Millers to recover the remainder
of their <clainmed wuninsured loss from Society's subrogation
settlement with Jerrick and United.

114 On Septenber 30, 2004, the circuit court issued a
witten decision that concluded that the conbination of the
Mul l ers' $120,000 settlement with Jerrick and United and the
$407, 378.88 indemity paynent the Miullers received from Society
did not make the Miullers whole for their fire casualty |oss.
Focusing on the "longstanding | egal, equitable and public policy

principles which J[underlie] the decision in Rnmes and its

progeny,"” the circuit court determned that "United defined what
constituted the '"Iimted pool'" of funds available to pay both
Society's and the Mullers' clainms. The court said that because
Society and the Miullers were in conpetition for this |limted
pool of $310,000,“% Society was "not entitled to retain any of
those funds unless and until the plaintiffs have been 'nade
whol e."" The circuit court determned that the Millers were
entitled to a hearing regarding the anount that would make them
whole, and that anpbunt was to be recovered from Society's
$190, 000 subrogation settlement with Jerrick and United.

15 Before such a hearing took place, the Millers and

Society held a third nediation session. After this session, the

4 This $310,000 sum reflected United' s conbined settlenents
of $120,000 with the Mullers and $190,000 with Society.
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Mul lers and Society signed a witten stipulation that the
Mul l ers’ "total wunreinbursed loss" for their fire casualty was
$59, 725. 60.

16 Wth this anpunt ascertai ned, the circuit court
entered judgnent in favor of the Millers and agai nst Society for
$59, 725. 60.

117 Society appealed, and the Millers cross-appeal ed,
seeking to recover the entire anount ($190,000) of Society's
subrogation settlenent with Jerrick and United.

118 On February 20, 2007, the court of appeals reversed
the circuit court, holding that Society was entitled to retain
its entire subrogation settlement wth Jerrick and United. The
court of appeals noted the general rule that "an insurer is not
allowed to recover its subrogation interest until its insured
has been nmade whole." Mul ler, 300 Ws. 2d 463, 914 (citing
Garrity, 77 Ws. 2d at 541-42). However, the court of appeals
observed that: (1) the $1,000,000 Ilimt of Jerrick's policy with
United was "far nore than adequate to cover all the clains"; and
(2) the amobunt to be recovered was not |imted by either Society
or the Mullers. Miller, 300 Ws. 2d 463, 1116-17. The court of

appeal s reasoned that, given these facts, "the Millers nade a

consci ous choi ce to accept | ess t han their
losses . . . [that] . . . cannot plausibly be tied to any
limted funds." ld., 918. Therefore, the court of appeals

determ ned that the Miullers had the first opportunity to recover
their losses and failed to do so, and it reversed in favor of

Society. 1d.
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119 The Mullers petitioned this court for review, which we

granted on June 12, 2007.
1. STANDARD OF REVI EW

20 This case focuses on the respective rights of an
insurer and its insureds when: (1) the insureds have settled
wth a tortfeasor and the tortfeasor's insurer for an anount
that is |l ess than necessary to satisfy all the insureds' clains;
but (2) the tortfeasor's insurance policy limt was sufficient
to cover all clains, including those of the insureds and their
subrogated insurer. These facts require us to determne the
applicability of the nmade whole doctrine to a given set of
undi sputed facts, a question of law that we review de novo.

Schulte v. Frazin, 176 Ws. 2d 622, 628, 500 N W2d 305 (1993);

Cakley v. Fireman's Fund of Ws., 162 Ws. 2d 821, 826, 470

N. W2d 882 (1991).
[11. ANALYSI S

21 We begin our analysis with a general discussion of
subrogation and the nmade whole doctrine and then delve into our
made whol e doctrine jurisprudence.

22 Subrogation is a |legal doctrine that provides for the
substitution of one party, the subrogee, in place of another,
the creditor (or subrogor), to whose rights the substituted
party succeeds in relation to a debt. See 16 Lee R Russ &

Thomas F. Segalla, Couch on Insurance 8§ 222:5 (3d ed. 2000)

(hereinafter Couch). In the insurance context, subrogation is a
purely derivative right that permts an insurer who has been
contractually obligated to satisfy a loss created by a third

8
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party to step into the shoes of its insured and to pursue
recovery from the responsible wongdoer. See 73 Am Jur. 2d

Subrogation 8 1 (2007). As a substituted party, a subrogated

insurer has no greater rights than its insured. Couch, supra

at 8§ 222:5. The doctrine of subrogation enables an insurer that
has paid an insured's loss pursuant to a policy of property
i nsurance to recoup that paynent from the party responsible for

the | oss. Elaine M Rinaldi, Apportionnment of Recovery Between

I nsured and Insurer in a Subrogation Case, 29 Tort & Ins. L. J.

803, 803 (1994) (citing John J. Pappas & Scott S. Katz, Insuring
Real Property 8 41.01[1] (Stephen A Cozen ed. 1992)).

23 Subrogation rests upon equitable principles. Petta v.

ABC Ins. Co., 2005 W 18, 127, 278 Ws. 2d 251, 692 N W2d 639.

In part, the |aw invokes subrogation to avoid unjust enrichnent.

Ruckel v. Gassner, 2002 W 67, 4915, 253 Ws. 2d 280, 646

N.W2d 11. Once an insured has been fully conpensated for his
| oss, any additional recovery by the insured would constitute

unj ust enrichment. Couch, supra, at 8§ 223:133.

24 Subrogation effectuates an equitable adjustnment anong
parties to prevent unjust enrichnment in at |east two ways. See

Johnny C. Parker, The Made Whol e Doctrine: Unraveling the Enigma

Wapped in the Mystery of Insurance Subrogation, 70 Mdo. L. Rev.

723, 725-26 (2005). First, subrogation conpels paynent of a

debt by one who in equity ought to pay, nanely, the tortfeasor.?®

> Thus, an insurer is substituted to the rights of the
insured so that it can seek recovery for its paynent from the
party responsible for the | oss.
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Id. at 726 (footnotes omtted). Second, subrogation precludes
an insured fromrecovering twice for the sane loss. |1d.

25 Balancing the insurer's right to recoup benefits it
has paid against an insured's right to obtain full conpensation
for loss is also an equitable concern in subrogation. See
Petta, 278 Ws. 2d 251, 134 (citing Schulte, 176 Ws. 2d at
630) . Justice Benjamn Cardozo once reflected wupon this

equi tabl e concern in the suretyship context:

A surety who has undertaken to pay the creditors of
the principal, though not beyond a stated limt, my
not share in the assets of the principal by reason of
such paynent until the debts thus partially protected
have been satisfied in full. This is the rule where
the right to a dividend has its basis in the principle
of equitable subrogation. "A surety liable only for
part of the debt does not becone subrogated to
collateral or to renedies available to the creditor
unless he pays the whole debt or it 1is otherw se
satisfied.”

Am Sur. Co. v. Westinghouse Elec. Mg. Co., 296 U S. 133, 137

(1935) (quoting United States v. Nat'l Sur. Co., 254 U S. 73, 76

(1920)). Thus, equity provides that subrogation ordinarily does

not arise until the underlying debt or loss has been paid in
full. Petta, 278 Ws. 2d 251, 927 (citations omtted). Thi s
"anti subrogation rule" is known as the nmade whol e doctrine. Id.

26 Wsconsin's nade whole doctrine attenpts to bal ance

all these equitable concerns. Equity does not lend itself to
the application of black letter rules. 1d., 934. It is heavily
influenced by particular facts. The equitable balance can

beconme tenuous when an insured settles wunilaterally with the

tortfeasor and the tortfeasor's insurer wthout securing enough

10
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funds to be fully conpensated because soneone is going to be
di sappoi nt ed. The case before us involves a situation in which
the Millers voluntarily settled for considerably 1less than
Jerrick's policy limts, yet were not fully conpensated for
their | oss. To close the gap, the Millers are denmanding at
| east part of their insurer's subrogation settlenent.

127 W have alluded to tortfeasor policy limts as a
factor to weigh in past decisions.® In this case it is a central
factor. To explain its inpact, we trace the history of the nade
whol e doctrine in Wsconsin, beginning wwth Garrity.

128 In Garrity, we recognized that subrogation rests upon
equitable principles including a rule that the insured has
priority over his insurer when there is an inadequate pool of
f unds. Garrity, 77 Ws. 2d at 541, 543. The Garritys owned a
dairy farm and had a fire insurance policy with Rural Mitual

| nsurance Conpany (Rural Mitual). Id. at 539. Their barn was

® See, e.g., Garrity v. Rural Mut. Ins. Co., 77 Ws. 2d 537,
539, 253 N W2d 512 (1977) (describing facts where the
tortfeasor possessed a policy worth $25,000 when the plaintiffs'
damages were alleged to be $110,000); Blue Cross & Blue Shield
United of Ws. v. Fireman's Fund Ins. Co. of Ws., 140 Ws. 2d
544, 547, 411 N.W2d 133 (1987) ("On Decenber 24, 1982, Blue
Cross learned that Kyle and Robert Adanms had settled their
personal injury claim for $60,000—$40,000 less than Fireman's
policy limts."); Schulte v. Frazin, 176 Ws. 2d 622, 633, 500
N.W2d 305 (1993) ("[s]ettling defendants typically have limted
policy limts"); Paulson v. Allstate Ins. Co., 2003 W 99, {27,
263 Ws. 2d 520, 665 N W2d 744 ("The specter of an insurer
conpeting with the insured for a limted anount of funds is
sinply not raised by the facts of this case. There has been no
di scussion of policy limts or a limted pool of funds for which
M dwest and Paul son are conpeting.").

11
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destroyed by a fire allegedly caused by the negligent driving of
a truck by an enployee of two brothers doing business as Bowers
Brothers Feed MII. Id. The Bowers mll also held a Rural
Mutual insurance policy with a liability limt of $25,000 on the
truck. 1d. The Grritys clainmed the total l[oss of the barn was
$110, 000. Id. They recovered the limts on their insurance
pol i cy—$67, 227. 12—from Rural Mut ual and then filed suit
agai nst the Bowerses and Rural Mitual for $110,000. Id. Rural
Mut ual denied that the Bowers truck was driven negligently, and
it filed a third-party conplaint against itself in its role as
the Garritys' insurance carrier to determne its rights and
liabilities as a third-party defendant. Id. at 539-40. The
Garritys' insurance contract wth Rural Mtual included a
provision giving Rural a potential right of subrogation. [d. at
540. Hence, the gist of Rural's nove was an attenpt to keep the
$25,000 wunder the Bowerses' policy as subrogation for the
$67, 000 paynment it had made under the Garritys' policy.

29 This court noted the equitable principle that
subrogation ensures that "one, other than a volunteer, who pays
for the wong of another should be permtted to look to the
wrongdoer to the extent he has paid and be subject to the
defenses of the wongdoer." Id. at 541 (citations omtted).
The purpose of the doctrine is to avoid unjust enrichment. 1d.
(citations omtted). The cause of action against the tortfeasor
is viewed as an indivisible claim and the plaintiff holds this

claim until he is given the opportunity to fully recover his

12
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| oss. Id. at 542.7 Logically, this principle establishes the
insured's priority over his insurer in pursuing recovery, and
"the general rule [is] that there is no subrogation until the
insured has been made whole." 1d. (citations omtted).

30 This general rule controlled in Garrity because of the
inequity of Rural Mitual conpeting with its own insured for the
Bower ses' $25,000 Rural Miutual liability policy limt. The
parties stipulated that the Garritys had not been made whole for
the loss they suffered. 1d. at 543. Gven this stipulation and
the limted funds available from the tortfeasors' policy, we
concluded that "Rural Mitual's right to share in the $25, 000
recoverable from thensel ves as the insurer of the tort-feasor is
secondary to the insured's right to recovery." Id.

131 The equities in Garrity contrast wth those in the
Mul | ers' case because in Garrity there was a limted pool of
funds—the $25,000 liability policy—that was insufficient
either to make the Garritys whole or to reinburse Rural Mitua

for the policy benefits it had already paid. Both clains could

" The court clarified the "indivisible clainf in a
subsequent passage, sayi ng:

We have disapproved of the |anguage in Patitucci
v. Cerhardt, 206 Ws. 358, 362, [240] N.W 385 (1932)
that a subrogee is an "owner" of the insured' s claim
In Heifetz v. Johnson, 61 Ws. 2d 111, 120, 211 N.w2d
834 (1973) we said, "It is better to think of the
insurer as an assignee of part of the claim than to
speak of the insured and the insurer as joint owners
of the claim"”

Garrity, 77 Ws. 2d at 546.

13



No. 2006AP976

not be satisfied by this $25,000 pool. In the Millers' case
the $1,000,000 liability policy held by Jerrick was nore than
sufficient to cover all clainms. |In addition, in this case, the
recovery priority rule established by Garrity was maintained.
The Millers settled wth Jerrick and United before Society
entered its own subrogation settlenment, preserving the Millers
right to be the first to tap available settlenent funds.

132 Five years after Garrity, we applied the subrogation
rule of priority in a personal injury case. The question

presented for review in R nes was:

[ Whether an autonobile insurer, State Farm Mitual

Aut onobi | e | nsur ance Conpany, whi ch, under a
subrogation agreenent signed by its insured, Palmer H
Ri nes, has nade paynent under the nedical - pay

provisions of its policy, has the right to recover
those paynents out of the nonies received by its
insured in a settlenent with negligent third-party
tortfeasors and their l[iability insurers, when,
according to the findings and judgnent of the circuit
court, the settlenent figure was less than the total
damages sustained by the insured as the result of an
aut onobi | e acci dent.

Rines, 106 Ws. 2d at 264. The plaintiffs, Palner and Patricia

Ri mes, sustained damages of $300,433.54 but settled with the
tortfeasors for $125,000. [|d. at 264-65.

133 Palnmer Rines was severely injured while providing aid
at the roadside scene of a traffic accident involving the
vehicle of Roy Langdon (Langdon). Id. at 265. Langdon' s
vehicle had been rear-ended by the vehicle of Peggy Stiles
(Stiles). 1d. Wile Rimes was examning the Stiles vehicle, it

was struck by another driver, Leonard Switzer (Swtzer). | d.

14
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This collision caused severe injuries to Rnmes. [|d. Rinmes and
his wife Patricia sued Switzer, Stiles, and Langdon and their
insurers. 1d. Switzer carried a $300,000 liability insurance
policy with Travelers Indemity; Stiles and Langdon each carried
policies of $50,000 with American Famly. [|d. State Farm the
Ri meses' insurer, was joined as a defendant because of its
possi bl e subrogation rights as a result of nedical paynents of
$9, 649. 90 nmde under two policies carried by the Rinmeses. 1d.
at 265-66.

134 Prior to trial, Langdon and his insurer were dismssed
by stipulation. 1d. at 266. This left a pool of $350,000 (the
$300, 000 policy of Switzer and the $50,000 policy of Stiles) to
cover the clains of both the R nmeses and State Farm The
remaining parties entered into a stipulation, providing that
State Farm had a subrogated interest in recovery of the nedical
expenses paid to the Rineses. Id. at 267. The stipul ation
further provided that State Farm was to recover its subrogated
interest out of any judgnent rendered or settlenent entered in
favor of the Rinmeses. I1d.

135 The R neses subsequently settled all clains wth the
remai ni ng defendants for $125, 000. Id. Amrerican Famly paid
$50,000, its policy limt, on behalf of Stiles, and Travelers
| ndemmity paid $75,000 of its $300,000 policy limt on behalf of
Switzer. Id. A new stipulation for this settlenent provided
that $9,649.90 of the $75,000 from Switzer was to be held in
escrow by the court pending a determnation of State Farms
subrogation rights at a "trial." Id. Al parties, including

15
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State Farm signed this new stipulation that included the
recitation: "This action is fully settled as to all clainms for
relief and all cross clains by all parties, except as
specifically otherwse provided by this order." Id. The
stipulation further provided that the action was to remain
pending to determ ne the subrogation rights of State Farm at a
subsequent proceeding. 1d. at 268.

36 The circuit court took testinony for two days wth
regard to the damages sustained by the plaintiffs and the
negl i gence aspects of the accident. Id. The court determ ned
that total damages, including those for past and future nedical
expenses, |lost earnings, pain and suffering, and Patricia R nes'
| oss of consortium claim were $300, 433. 54. Id. at 269. The
circuit court, relying upon Garrity, found that State Farm had
no right to subrogation because the plaintiffs' settlenent of
$125,000 left themless than whole. 1d.

137 The Rinmes court upheld the circuit court, reiterating
the rule that "[s]ubrogation is to be allowed only when the
insured is conpensated in full by recovery fromthe tortfeasor."
Id. at 272 The court attenpted to define "wholeness"
generically: "Under Wsconsin |law the test of whol eness depends
upon whether the insured has been conpletely conpensated for all
the elenments of damages, not nerely those damages for which the
insurer has indemified the insured.”" [Id. at 275. The court
rejected State Farmis argunent that the Ri neses' settlenment with
the tortfeasors was "an affirmation by them that they have been
made whole as required by law" 1d. at 273. |Instead, the court

16
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held that their settlenent, by its very nature, could not be
viewed as an acknow edgenent of full reinbursenent for the wong
done because neither the R neses nor State Farm released the
other in respect to the sum equal to the nedical paynents. |d.
at 273-74.

138 Finally, the Rnmes court reviewed the procedure

utilized by the circuit court and endorsed what is now known as
a Rines hearing. Id. at 277-79. At this hearing, a "trial" is
conducted before the court solely to ascertain the damages
suffered by the plaintiff. Id. at 277. | f the damages found
exceed those actually recovered by the plaintiff from al
sources, the plaintiff will be found to be less than whole and
will not be required to disgorge any of the amounts by which he
has been indemified. See id. at 275-76.

139 Rinmes is distinguishable from the present case.
First, Rimes represents a case in which the subrogated insurer

created a limted pool of funds by stipulating to the settlenent

with the tortfeasors, in the sanme way that the Ri neses
stipulated with the tortfeasors. See id. at 267-68. The
insurer agreed to let the tortfeasors off the hook. The

subrogated insurer (State Farm also stipulated that its dispute
with the Rinmeses (the insureds) was not settled, id., and thus
was subject to resolution by traditional equity principles. By
contrast, in this case Society did not stipulate to a settlenent
with Jerrick and United at the sane tine as the Miullers, thereby
preserving its right to settle or pursue a subrogation claim
against Jerrick and United at a later date and for an anount
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greater than the Millers' settlenent. This fact scenario
presents different equities fromthe settlenent in R nes.

40 Second, the personal injury clains in R nmes mde

estimation of damages much nore inprecise and difficult than the
property clainms here. In Rimes, the settling parties had to
estimate the value of clains for |ost past and future earnings,
past and future physical disability, pain and suffering, and
past and future nedical expenses, in addition to clainms for |oss
of consortium to determ ne total damages. 1d. at 268-69. The
value of these types of damages can be difficult to ascertain,
making settlenent talks nore conbative and less likely to
accurately reflect the anmount necessary to fully conpensate the
plaintiff. By contrast, in this case, the value of the
plaintiffs' property loss was largely undisputed, maki ng
settl enment negoti ati ons between the plaintiffs and the
tortfeasor hinge solely on the issue of the tortfeasor's
l[Tability. Normally, in a case like this one, settlenment is
likely to approach the plaintiff's actual danmages if insurance
is available and if liability is clear. This equitable factor
hel ps i nform our deci sion.

41 Third, Rinmes involved an insurer's efforts to recover

in subrogation against its own insured, not against the
tortfeasor or the tortfeasor's insurer. Id. at 264. By
contrast, the Millers brought Society into this action as a
def endant; Society then cross-cl ainmed against Jerrick and United
to protect its own interests. Society participated in the
litigation, providing experts and its own attorneys to assist
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the Miullers in pursuing their settlenent. This situation is
different from the antagonistic posture of the parties in Rines,
where the insurer was seeking subrogation out of the settlenent
negotiated by its own insured.?

142 Fol | owi ng Ri nmes, we expl or ed the equi tabl e
considerations that determne the applicability of the Garrity-

Ri mes nade whol e doctrine. Vogt v. Schroeder, 129 Ws. 2d 3

383 N W2d 876 (1986), involved the question of whether an
underinsurer has a right of subrogation against an underinsured
tortfeasor when the underinsurer nmakes a partial paynent of its
i nsured' s danages. Id. at 7. A passenger (Vogt) in his own
autonmobile was injured when the vehicle, driven by his son,
collided with a vehicle driven by the defendant (Schroeder).
Id. Schroeder's vehicle carried only $15,000 in liability
coverage, and the personal injuries sustained by Vogt exceeded
$15, 000. ld. The Vogt vehicle, in addition to the usual
liability coverage, was covered by an wunderinsured notorist
rider of $50, 000. Id. Because the liability prediction with

respect to Schroeder was highly unfavorable, Schroeder's insurer

8 W observe that the means the Mullers utilized to be "nade
whol e"—pursuing the proceeds of Society's settlement wth
Jerrick and United—eperated as a sort of reverse-subrogation.
By "reverse-subrogation,” we nean that the typical positions are
reversed; instead of the insurer pursuing the insured or
tortfeasor for reinbursement, the insured is pursuing its own
property insurer to be made whol e.

By enploying this strategy, the Millers are attenpting to
receive nore from Society by recovering part of Society's
subrogation settlenent than they would have under the limts of
their insurance policy.
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offered to pay its policy limts of $15,000 in exchange for its

release and the release of its insured. 1d. at 8.
43 Vogt commenced an action against Schroeder. ld. at
10. Subsequently, as a part of that wunderlying action

Schroeder and his insurer filed a motion for a declaration of
the right of the insurer to pay the policy limts to Vogt and
the right of Vogt to release Schroeder and the insurer from any
further liability. 1d.

144 \When the case reached this court on certification, the
Vogt court reiterated that the made whol e doctrine, as stated in
Garrity and Rinmes, rests upon equitable principles. Id. at 13.

However, the court cautioned that some statements in R mes and

Garrity could not be applied literally because subrogation is an
equitable doctrine that depends upon a just resolution of a
di spute under a particular set of facts. Id. at 12 (citing 6A

Appl eman, Insurance Law and Practice, 8§ 4051, at 110). "Hence

only under fact situations where an equitable result wll foll ow

should the statenents quoted above [e.g., "the conventionally

subrogated or contractual insurer has no share in the recovery
from the tort-feasor if the total anmount recovered by the
insured from the insurer does not cover his loss," Grrity, 77

Ws. 2d at 544] be applied literally.” Vogt, 129 Ws. 2d at 12

(enphasi s added). "Garrity recognizes that there are equitable
principles to support subrogation other than those concerned
wth whether the injured or indemified party is made whole or

unjustly enriched.” 1d. at 13.

20



No. 2006AP976

145 The Vogt court stated that "the wongdoer should be
responsi ble for his conduct and not be allowed to go scot-free
by failing to respond in danages while another, an indemitor
for the injured party, is required to do so." 1d. The court
said that "in both Garrity and R nes the court knew from the
record that the funds available were insufficient to satisfy the
damages of the injured party—.e., to make him whole,"
therefore, equity did not permit the insurer to take these funds
in subrogation. Id. at 14. W characterized both Garrity and
Rimes as dealing with the issue of priority between the insured
and his own insurer, saying that equity pointed to the
conclusion that the insured, left [ess than whole in both cases,
was to be afforded first priority in recovery. Id. at 14-15.
W also pointed out the inpact of State Farm joining the

plaintiffs' settlenment in Rinmes as a factor weighing against

granting State Farmpriority. See id. at 15 n.5.

46 In sum the holding in Vogt stands for the proposition
that the nmade whole doctrine of Garrity and Rinmes is not a
sinplistic or absolute rule. Id. at 15. Subr ogati on depends
upon the application of equitable principles to the facts of
each case, and those principles are concerned wth preserving
the rights of both the insured and subrogated insurer. 1d. In
short, sonetinmes, the nmade whol e doctrine does not apply.

47 Consistent with Vogt, our holdings in Blue Cross &

Blue Shield United of Wsconsin v. Fireman's Fund | nsurance

Conmpany of Wsconsin, 140 Ws. 2d 544, 411 N.w2d 133 (1987),

and Mutual Service Casualty Conpany v. Anerican Fam |y |nsurance
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G oup, 140 Ws. 2d 555, 410 N.W2d 582 (1987), repeated the fact
that Garrity and Rinmes should not control where the insured
plaintiff and the subrogated insurer are not conpeting for a
l[imted pool of funds.

48 In Blue Cross, we reviewed the issue of whether a

subrogated insurer nust allege that its insured was nade whole
to properly state a claim for relief when its insured has

settled with a tortfeasor. Blue Cross, 140 Ws. 2d at 546.

Al though the case focused on this limted issue, the Blue Cross

court had occasion to comment on the equities surrounding our
decisions in Garrity and Ri nes.

149 In Blue Cross, the plaintiff, Kyle Adans, was injured

in a notor vehicle accident. 1d. at 547. He was hospitalized,
and his hospital bill of $10,202.50 was covered by Blue Cross &
Blue Shield United of Wsconsin (Blue Cross). [d. After paying
t hese expenses, Blue Cross becane subrogated to the extent of
the paynents, and it notified the tortfeasor's insurance
conpany, Fireman's Fund | nsurance  Conpany  of W sconsin
(Fireman's), of its subrogation rights. Id. Thereafter, Adans
settled separately with Fireman's for $60, 000, which was $40, 000
less than Fireman's' limts for his personal injury claim Id.
The settlenment did not resolve Blue Cross's subrogation claim
but it did provide Fireman's with indemity against Blue Cross's
subrogation claim Id. at 547, 553. Blue Cross then initiated
an action against Fireman's and the tortfeasor to recover the
$10,202.50 it had paid on behalf of Adans. Id. at 547. I n
doing so, Blue Cross did not allege in its conplaint that Adans
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had been "nade whole." Id. This court concluded that an
insured who has settled his claim against the tortfeasor does
not have to be nmade whole before a subrogated insurer may bring
a subrogation claim against a tortfeasor or the tortfeasor's
insurer. |d. at 546, 549.

50 First, we reiterated our holding in Vogt that there is

no absolute rule that the insured nust be nmade whole before an

insurer can recover in subrogation. Id. at 550 (citing Vogt,
129 Ws. 2d at 11-13). Instead, the equities of a particular
case should control. See id. Second, we held that the

conpelling equitable factor that defeated the subrogation right
asserted in both Garrity and R nes (nanely, the prospect of an
insurer conpeting with its own insured for funds which are
insufficient to make the insured whole) was not present in Blue

Cr oss. ld. at 551. Third, we distinguished Rines and Garrity

on the grounds that both of those cases involved an insurer

suing its own insured in subrogation; whereas, Blue Cross

i nvol ved a subrogated insurer pursuing the tortfeasor and his
insurer separately. Id. Because the facts presented no
conpetition for a limted set of funds, Blue Cross was free to
pursue subrogati on. Id. Finally, we held that t he
indemmi fication agreenent entered into when Adans settled wth
Fireman's could not be wused to circunvent Blue Cross's
subrogation right. 1d. at 553-54.

51 It nust be noted that in Schulte v. Frazin, the court

overrul ed the | anguage of Blue Cross that disapproved the use of

i ndemmi fication agreenents by settling plaintiffs. Schulte, 176
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Ws. 2d at 634. The court distinguished the equities in Schulte

from the equities in Blue Cross, but it did not conpletely

overrule the latter. 1d. at 635 ("W do not conpletely overrule

Bl ue Cross, however. Blue Cross still applies when a plaintiff

and tortfeasor settle w thout involving the subrogated insurer
and w thout submtting the issue of the subrogated insurer's
rights to the circuit court.").

52 The Mutual Service decision was released the sane day

as Blue Cross. In Mitual Service we determned that an

insurer's subrogated interest was not satisfied when the insured
settled with the tortfeasor's insurance conpany, and, pursuant
to the settlenent, the tortfeasor's insurance conpany issued a
check nmade payable to the insurer, its insured, and the

insured' s attorney. Mut ual Service, 140 Ws. 2d at 557. e

held that the trial court was in error when it dismssed the
insurer's claim against the tortfeasor's insurer and found that
the insurer's subrogation rights were extinguished by the check.
ld. at 562.

53 One interesting aspect of Mtual Service is the

court's treatnent of the insured's and subrogated insurer's
interests as separate "clains" against the tortfeasor. W noted
that an insurer whose policy with an insured includes a right to
subrogation possesses an independent "cause of action against
the tortfeasor and the tortfeasor's insurer for its subrogated
interest.” Id. at 561. The interests of the insurer and

insured exist as "each owning separately a part of the claim

against the tortfeasor." ld. (citing Heifetz v. Johnson, 61
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Ws. 2d 111, 120, 211 N WwW2d 834 (1973); WInot v. Racine

County, 136 Ws. 2d 57, 63-64, 400 N.wW2d 917 (1987)).°

54 Miutual Service also reiterated the fact that neither

Garrity nor Rnes is applicable in an action brought by a
subrogated insurer against the tortfeasor or the tortfeasor's
insurer "where the subrogated insurer's insured has previously
settled with the tortfeasor." Id. at 563-64. This hol ding
appears to be directly on point in this case.

155 Schulte followed Blue Cross and Mitual Service and

di stingui shed both cases while identifying the role that
i ndemmi fication agreenents play in establishing a "limted pool"
of funds that creates conpetition between the insured and his

i nsurer.

® Heifetz v. Johnson, 61 Ws. 2d 111, 211 N W2d 834 (1973),
provi des sone discussion of the appropriate way to frane the
subrogated insurer's interest and contrast it with the insured's
i nterest. Heifetz viewed the subrogated interest as an
assignnment of rights:

However, it can be seen that [insured and
insurer] are not really joint owners in the same sense
as the joint payees of a note. Each actually owns

separately a part of the liability of the tort-feasor
The insurer has a claimonly for the noney he paid to
his insured and the insured by accepting paynent has
lost his right to demand paynent of that sum from the
tort-feasor. The insured can claim all other damages
over and above that amount and the insurer has no
claimto those damages. Thus it is better to think of
the insurer as an assignee of part of the claim than
to speak of the insured and the insurer as joint
owners of the claim

ld. at 120. See also Ives v. Coopertools, 208 Ws. 2d 55, 85
n.1, 559 NW2d 571 (1997) (Steinmetz, J., concurring).
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156 In Schulte, the court reviewed the case of Barbara
Schulte, a surgery patient who was injured when a surgical drill
cane in contact with her spinal cord. Schulte, 176 Ws. 2d at
625. Schulte's nedical insurer, Conpcare, paid $90,000 for her
medi cal treatment. |d. at 625-26. Wen Schulte filed a nedical
mal practice suit against her surgeon, Dr. Frazin, and his
insurer, Conpcare was joined as a party and filed both a
counterclaim against Schulte and a cross-claim in subrogation
against Dr. Frazin. 1d. at 626.

157 Schulte settled with Dr. Frazin and his insurer for

$2, 460, 000. | d. The settlenent indemified both defendants
against further liability arising from the incident. Id. at
626- 27. Schulte then requested a R nes hearing to resolve

Conpcare's right of subrogation, and it noved to extinguish that

right. 1d. at 627. Conpcare participated in the R nmes hearing,

and Schulte presented evidence that her injuries anmounted to
bet ween $2, 950,000 and $4, 790, 000. ld. The circuit court
determined that Schulte had not been nade whole by her
settlement and entered an order dism ssing Conpcare's counter
and cross-clainms. |1d.

158 The Schulte court I|ikened the case to R nes and

concluded that the nmde whole doctrine precluded Conpcare's
subrogation recovery. |Id. at 630. The court distinguished Blue

Cross and Mitual Service on the grounds that the insurers'

rights in those cases were not resolved in a R nes hearing,
t hereby enphasizing the need for insurer participation. | d. at

631, 636. In discussing Blue Cross, the Schulte court noted

26



No. 2006AP976

that conpetition for limted funds between the insured and his
i nsurer arises when the tortfeasor's assets are |limted. ld. at

632 (citing Blue Cross, 140 Ws. 2d at 552 n.3). The court

recogni zed that subrogated insurers and insureds often conpete
for limted settlenment funds and that "[s]ettling defendants
typically have limted policy limts and assets and typically
want to pay as little as possible.” Schulte, 176 Ws. 2d at
633. Li kewi se, "[s]ettling plaintiffs typically want as nuch as
possible.” 1d. This creates conpetition, "an equitable factor
we cannot ignore." |d.

159 Resolution of the Schulte case hinged on the indemity
agreenent granted by Schulte to Dr. Frazin and his insurer and
the fact that Conpcare was able to represent its interests at
the Rinmes hearing. The court noted that the existence of an
i ndemmi fication agreenent by the insured "indirectly creates the
prospect that the insurer wll be conpeting with its own
insured.”" 1d. at 634. The insurer's ability to participate in

both the settlement process!® and the Rimes hearing is also

crucial to judgi ng whether subrogation can be naintained. Ful |
participation in settlenent and the hearing, conbined with a

finding that the insured is Iless than whole, shifts the

10 The dissenting justice in Schulte focused on the fact
that Conpcare was notified of Schulte's settlenent for |ess than
policy Iimts after the settlenment had occurred. Schulte, 176
Ws. 2d at 638 (Steinnetz, J., dissenting). The dissent
concluded that Schulte could not claim that the nade whole
doctrine applied to bar subrogation when she agreed to accept a

settlenment for less than policy limts. Id.
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equi tabl e bal ance away from the insurer. |d. at 636. Finally,
the Schulte court attenpted to lay out a step-by-step procedure
to determne the insurer's subrogation rights when the insured
settles first.

160 There are several |essons we can take from the cases
followwing Garrity and Rines that are helpful in resolving the
Mul | ers' case. First, the nmade whole doctrine is not applicable
in all situations, and thus the test of "wholeness" stated in

Rines is not the sole criterion for determ ning whether an

insurer may pursue its subrogation interest. See Blue Cross,

140 Ws. 2d at 550. Second, the nmade whol e doctrine, as stated
in Grrity and Rinmes, does not apply when the inequitable

prospect of an insurer conpeting with its own insured for

1 W later summarized this settlenent procedure in Petta v.
ABC Ins. Co., 2005 W 18, 278 Ws. 2d 251, 692 N.W2d 639:

[ The Schulte settlenent procedur e] requires the
plaintiff to (1) settle with the tortfeasor wthout
resolving the subrogated insurer's claim (2) request
a Rines hearing to determne if the settlenent nade
the insured whole; and (3) provide the insurer an
opportunity to participate in that hearing. If the
circuit court determnes that the settlement did not
make the settling plaintiff whole, then the insurer's
subrogation rights are extingui shed.

ld., Y29 (internal citations omtted).

Al though the three-step procedure outlined in Petta is
straightforward, this summary is an oversinplification. Nei t her
Schulte nor Petta provide guidance with regard to the inpact of
the insured settling for less than policy limts in step (1), or
the weight of this factor in steps (2) and (3). This equitable
factor should not be ignored and is a factor we are now pressed
to evaluate in the instant case.
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limted settlement funds 1is absent. Mut ual Servi ce, 140

Ws. 2d at 563-64. Third, the existence of an indemification
agreenent between the plaintiff and tortfeasor indirectly
creates a limted pool of settlenment funds between the plaintiff

and his insurer. See Schulte, 176 Ws. 2d at 634. Finally,

subrogation rests on several equitable principles including, but
not limted to: (1) ensuring that the plaintiff is fully
conpensated for loss; (2) preventing unjust enrichnment; and (3)
ensuring that the wongdoer is held responsible for his conduct
and not allowed to go scot-free by failing to respond to damages
while another, the plaintiff's insurer, is required to do so.
Vogt, 129 Ws. 2d at 13.

61 Followi ng Schulte, our decisions in Sorge v. National

Car Rental System Inc., 182 Ws. 2d 52, 512 N W2d 505 (1994),

and Ives v. Coopertools, 208 Ws. 2d 55, 559 N.W2d 571 (1997)

(per curiam, dealt with the issue of the applicability of the
made whol e doctri ne when t he i nsured plaintiff was
contributorily negligent, thereby elimnating entitlenment to
full "mde whole" danages. Contributory negligence is not at
issue in the Mullers' case, so these cases have little inpact on
our anal ysi s.

162 However, one of the concurring opinions in Ives, a 3-3
decision with no precedential value, does offer sonme analysis on

poi nt . Justice Donald W Steinnetz's concurrence in lves

cautioned against placing the keys to the insurer's subrogation
rights solely in the settling insured' s hands. See id. at 89-90
(Steinmetz, J., concurring). The opinion notes that a nade
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whol e doctrine premsed upon only a literal definition of
"whol eness,"” i.e., that the plaintiff nmust be fully reinbursed
for all |osses before the insured may pursue subrogation, would
have two effects: (1) "the injured plaintiff can settle with the
alleged tortfeasors, thereby extinguishing the subrogated
insurer's right of action against the tortfeasor,” id. at 89-90
(citing Schulte, 176 Ws. 2d at 634-35); and (2) "the plaintiff
can settle with the tortfeasor for a little less than his or her
total damages and then claim to have not been nade whole or
conpensated for all of the elenents of damages."” Id. at 90
(citing Rnes, 106 Ws. 2d at 275).

163 Unlike the preceding cases, Ruckel v. Gassner did not

involve a settlenent between a plaintiff and a tortfeasor, or
between the plaintiff's insurer and the tortfeasor. The case is
i nportant, however, because it clarified that the comon |aw
made whol e doctrine cannot be circunvented by contract. Ruckel
253 Ws. 2d 280, 914, 40-43. Ruckel did not address a situation
in which the insured's being nmade whole is not a condition
precedent to the insurer's right to seek subrogation.

164 Paul son v. Allstate |Insurance Conpany, 2003 W 99, 263

Ws. 2d 520, 665 N W2d 744, followed on the heels of Ruckel.
The facts of Paulson involved several settlenments between a
plaintiff (Paulson) injured in a car collision, her auto insurer
(Mdwest), the tortfeasor, and the tortfeasor's liability
i nsurer. Id., 92 Paul son argued that the danages she
recovered from her insurer did not accurately reflect the extent
of total property damages to her vehicle. 1d., 9. Paul son was
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estimated to be 30 percent conparatively negligent in the
acci dent when her insurer settled with the tortfeasor's insurer.
Id., 6.

165 The question presented was "whether Paulson my
recover the ampunt of noney representing the difference between
the anmount Paul son's insurer paid [$7,042.44, for car repairs,
pursuant to Paul son's insurance contract] and what her insurer
settled for in negotiations with the tortfeasor's insurer upon
its subrogation claim [$4,929.71, reflecting a 70-30 split of
t he i ndemity to account for Paul son' s contributory
negl i gence] . " Id., 918. W answered that question "no" and
found that allow ng Paulson to recover the difference between
these suns would result in a double recovery. |Id.

166 We rejected Paulson's argunent that the nade whole
doctrine of Grrity and R nmes applied to her claim Ve
di stingui shed these precedents on grounds that, unlike Paul son's
case, the facts of those cases "deal[t] with the situation of
conpetition between an insured and his or her insurer for a
l[imted pool of noney." Id., 923 (citing Schulte, 176
Ws. 2d at 631-32). W concluded that the title of a University
of Chicago Law Review article by Jeffrey A Geenblatt, \Wen the
Pie Isn't Big Enough, Wo Eats Last?, 64 U Chi. L. Rev. 1337

(1997), "illustrates the exact situation in which we find that

the Rines/Garrity cases apply; [however,] if there is no doubt

that the 'pie' is big enough, we find that the R nmes/Grrity

i ssue does not arise." Id., Y26 n.3. There had been no "specter
of an insurer conpeting with the insured for a Iimted anount of
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funds" because there was "no discussion of policy limts or a
limted pool of funds for which Mdwest and Paul son [were]
conpeting." |d., 127.

167 The final case for discussion is Petta V. ABC

| nsurance Co. . Petta involved a wongful death claim in which

the court applied the nmade whole doctrine outside the confines
of the insurer/insured relationship. 1d., 113. In Petta, the
subrogation right of the subrogee was not prem sed upon an
i nsurance contract but upon the comon |aw principle of "legal
(equitable)"” subrogation. Id., 126 n. 14. These facts
di stinguish Petta from the Millers' case, where a contractua
right to subrogation existed.

168 Petta enphasized that subrogation rests upon equitable

principl es. See id., 927, n.15 (quoting cases). As noted in

footnote 11 above, the Petta court also summari zed the three-

step settlenent procedure plaintiffs are to use to determ ne the
respective rights of insured and insurer in light of the nade
whol e doctri ne. Petta, 278 Ws. 2d 251, 929 (citing Schulte,
176 Ws. 2d at 637).

169 Against this background, we will attenpt to apply our

precedents to this case. The Petta court's enphasis on the

equi tabl e principles behind subrogation influences us to hone in
on the unique facts and timng of the settlements. See Petta
278 Ws. 2d 251, 927. W also find it necessary to clarify the
inpact that the tortfeasor's policy Ilimts have on the

applicability of the nmade whole doctrine when the plaintiff
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settles, a factor not alluded to in the settlenent procedure

outlined in Petta. Id., 929.

170 The Mullers had property that was destroyed by fire
resulting in a claimed |oss of $697,981.58. They turned to
their property insurer, Society, and Society paid $407,378.88 to
the Mullers, which was every dollar they were entitled to under
their insurance policy. The Mullers could have purchased nore
casualty insurance to protect thenselves against | oss. Her e,
they settled a claimwth their insurance agent for his alleged
failure to increase their insurance coverage. In any event,
Society itself fulfilled every contractual obligation it had to
the Mullers.

171 Society had a subrogation provision in the insurance
contract. Part of the Miullers' claimwas "assigned" to Society
after Society fulfilled its obligations wunder the insurance

contract. See Heifetz, 61 Ws. 2d at 120; Grrity, 77

Ws. 2d at 546
72 Society was entitled to act on its subrogation rights
so long as it recognized the priority of its insured to conpete

for available funds. See Garrity, 77 Ws. 2d at 543. I f there

were an insufficient pool of funds, so that the Millers could
not have satisfied their claim then Society would have been out
of [l uck. Under those circunstances, the nmade whole doctrine
woul d have applied in full force.

173 If Society had agreed to limt the pool of available

funds, it could not have proceeded against its insured to take
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part of their settlenment wunless the insured was mnade whole.
Rimes, 106 Ws. 2d at 272.

74 The inport of Schulte is that an insured can negotiate
an indemification agreenent with the tortfeasors as part of a
settl enent. Schulte, 176 Ws. 2d at 634-35. It can negotiate
that agreement w thout the approval of the insurer because the
court has recognized that a tortfeasor and a tortfeasor's
insurer wll always attenpt to Iimt damages and will be nore
willing to settle wth the insured if they can elimnate the

subrogee's rights. Id. at 634. An indemification agreenent

limts avail able funds. If the insured is not nade whole by a

settlenment that includes an indemification agreenent, the
i nsured has clainmed the avail able pool, and again the insurer is
out of [ uck.

175 To date this court has set no conditions on an
insured's agr eenent to a settl enment t hat effectively
extinguishes the rights of the subrogee insurer. This neans
that to date we have not explicitly addressed a situation where
an insured has voluntarily signed an indemnification agreenent
with the tortfeasor w thout being nmade whole, even though there
were anple funds available to satisfy the claim Thi s
contingency is disturbing because it could permt the tortfeasor
to escape full Iliability while it extinguished the contractual
rights of the subrogee wthout the subrogee's consent, or,

possi bly, even the subrogee's know edge.
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76 The present case does not involve an indemification
agreenent . Consequently, the insurer is free to exercise its
subrogation rights against the tortfeasor.

77 There is no dispute that Jerrick's liability policy
with United had a $1,000,000 Ilinmt, which was nore than
sufficient to satisfy the independent clainms of the Millers and
Society.'?  Wiere policy lints are sufficient to cover al
related clains, the insured cannot settle for less than policy
limts and then argue that "the pie was not big enough" to nake

hi m whol e. See Paul son, 263 Ws. 2d 520, 926 n.3. The made

whol e doctrine sinply does not apply in these circunstances,
inasmuch as the inequitable prospect of an insurer conpeting
with its insured for a limted pool of funds is not present

ld.; see also Mitual Service, 140 Ws. 2d at 563-64; Schulte,

176 Ws. 2d at 631-32.
178 The Mullers settled with the tortfeasor, and their

right to priority was preserved. See Grrity, 77 Ws. 2d at

541. Their settlenent avoided both the cost of further
litigation and any concerns they may have had about proving
Jerrick's liability or the anobunt of their property danages.

The Mullers got their noney pronptly w thout having to take the

12 One treatise notes that "the question of the tortfeasor's
ability to pay" may cause an insured to settle for less than an
anount necessary to make himwhole. 2 Allan D. Wndt, |nsurance

Clainms & Disputes 8§ 10:6, at 10-32 (5th ed. 2007). Thi s
observation is apt, but in the Mllers' case there is no
guestion of Jerrick's ability to pay because his liability

policy limt of $1,000,000 was nore than sufficient to satisfy
all clains.
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risk of going to a jury. It would be inequitable now to allow
them to reap the benefits of their settlenment and then try to
capture all or part of Society's settlenent, in view of the fact
that the Mullers were permtted to settle first.

179 The Millers disagree, contending that "psychol ogical
factors" were in play here, thereby Ilimting the pool of
avail abl e settlenment funds to $310, 000. This argunent is based
on Society's tentative, unwitten agreenent to settle wth
United for $190,000 before the Millers reached their $120, 000
settl enent agreenent.®®

80 In this case, the tortfeasor's liability limts were

$1, 000, 000. United tentatively agreed to reinburse Society

$190,000, leaving liability limts of $810,000. The Mullers
claimed total damages of $697,951.58. They had al ready received
paynent of $407,378.88 from Society. | f they had demanded a
paynent of $500,000 and offered an indemity agreenent, they
woul d have been made whole (recovering their $290,602.70

unrei nbursed | oss), and they would have captured about the sane

13 W agree with the non-party brief for Wsconsin |nsurance
Alliance, Property Casualty Insurers Association of Anmerica,
Civil Trial Council of Wsconsin, and the National Association
of Subrogation Professionals when it stated that "[t]here sinply
was nothing wong with Society attenpting to reach a resolution
of its subrogation claim while the Millers did the sane wth
their primary claim™ This is true since subrogated insurers
have the right to actively participate in litigation with an
"equal voice" where their subrogation interests are inplicated.
Ws. Stat. 88 803.03(2)(a), (2)(b)2.

36



No. 2006AP976

subrogation noney for their insurer (approximately $210, 000,
| ess expenses) as the insurer negotiated for itself.?

81 In addition to an indemity agreenent, the |aw gives
plaintiffs tools to effect this sort of settlenent. See Ws.

Stat. 8§ 628.46, as interpreted in Kontowicz v. Anerican Standard

Ins. Co. of Ws., 2006 W 48, 290 Ws. 2d 302, 714 N.W2d 105

and Ws. Stat. 88 807.01(3) and (4) (providing for double the
anount of taxable costs and 12 percent interest, respectively,
when an offer of settlenent is rejected and a judgnent | arger
than that settlenment is awarded to the plaintiff). Plaintiffs,
t herefore, hold both a carrot and a stick.

182 Psychol ogy does pl ay a part in settl enment

negoti ati ons. See Schulte, 176 Ws. 2d at 633. A party cannot

go into settlenment negotiations waving a white flag and expect
to energe a victor.

183 We have no record of the settlenent negotiations.
However, the Millers' attorney's March 28, 2003, letter to all
parties signaled the Millers' reluctance to proceed to trial.

The letter reads in part:

This case is set for trial on May 19, 2003. | am
witing on behalf of all the parties to advise the
Court of recent devel opnents that we believe inpact
upon the current scheduling order.

First, since Society and plaintiffs Miller had

been sharing both the cost of |litigation and the
wor kl oad in preparing the case for trial, [counsel for
Society]'s wthdrawal means that my  co-counsel

¥ 1f the Mullers could not prove liability for $697, 981. 58,
then their proof problens put the case in a different |ight.
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and | wll be solely responsible for the
entirety of the trial, whereas before, pursuant to
tacit agreement with [counsel for Society], we were
mai nly handling the damages aspect of the case. Thi s
basically doubles the strain on both our financial and
per sonnel resour ces, wth less than six weeks
remai ning before trial. Second, the unexpected
settlenment, which raises conplex issues under Rines
and its progeny, renders an overall resolution of this

case nore likely than before. To put it sinply,
Society's absence fromthe case renders it nuch easier
to arrive at a settlenent, at least from the
plaintiffs' standpoint. Because of this "sea-change,"”
the parties have been expending nost of their recent
effort toward settl enent, r at her t han toward
l[itigation. . . . Third, and finally, there were

unfortunately sone basic msconmmunications at the
medi ation held on Mrch 4, 2003, which may have
prevented a global settlenent at that tine. The
parties now believe, with Society Insurance and its
subrogated interest out of the case, that another
round of nediation, whether formal or informal, m ght
very well resolve the case as between the two
remai ning defendants and the Millers, which would
| eave the Mullers free to pursue any clains they m ght
have agai nst Soci ety under the Ri nes doctrine.

84 This letter reveals that the Mullers were not wlling
to pull their own weight in litigation. They expected to ride
free on the labors of their insurer. They expected to skim off
the first $170,000, or at |east $59,725.60, of any settlenent
made by their insurer.

185 We are unable to adopt the Miullers' position on these
facts. It is too speculative, and it is inequitable. It would
conpletely change the dynamics of settlenent negotiations,
rewite insurance contracts, and increase the |ikelihood that
tortfeasors will escape their responsibilities.

186 The <court of appeals observed that "had Society

chose[n] not to pursue its subrogation claim against Jerrick and
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United, the Millers would not be able to recover any nore
monies."” Muller, 300 Ws. 2d 463, {18. We agr ee. If Society
had (1) renoved itself from the case entirely after the Millers
entered their $120,000 settlenent; or (2) pursued its claimto
trial and lost, the Millers would have been left with their
$120, 000 settlenment and no remaining right to pursue reconpense
agai nst Society, Jerrick, or United. Allowing the Millers to
benefit from Society's subsequent $190,000 settlenent wth
Jerrick and United, when the Miullers were unable or unwilling to
secure an anmount necessary to satisfy their claimin their own
settlenment, would be wunfair to Society and would discourage
subrogees from pursuing their subrogation rights.
| V. CONCLUSI ON

187 We hold that the nade whole doctrine is not inplicated
in this case. Specifically, the doctrine does not apply when an
insurer has fully satisfied its obligations under an insurance
contract, given its insureds the opportunity to settle their
claimwth the tortfeasor and the tortfeasor's insurer, the pool
of settlenent funds available to the insureds exceeds the tota
claims of both the insureds and the insurer, and the insureds
settle their claim even though the insureds' settlenent,
together with the insurer's policy paynents, does not satisfy
the insureds' total <claim In these circunstances, the
i nequi table prospect of an insurer conpeting with its insureds
for an inadequate pool of funds is not present, and the equities
favor the insurer. Thus, we conclude that Society is entitled
to retain its entire subrogation settlenment with Jerrick and
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United and that the Millers have no right to a portion of

Society's subrogation settlenent. Accordingly, we affirm the

court of appeals.

By the Court.—Fhe decision of the court of appeals is

af firned.
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188 SHI RLEY S. ABRAHAMSON, C.J. (di ssenting). Here is
the issue: Did the circuit court err in requiring Society
| nsurance to pay the Miullers their $59,725.60 unreinbursed | oss
before retaining the rest of its settlenent with the
tortfeasor's liability insurance conpany? M answer i s No.

189 Here are the facts: A fire destroyed the Millers
sporting goods store. Society Insurance, the Millers' insurance
conpany, paid the Millers their policy limt under the fire
policy of $407,378. 88. The Millers' damages exceeded this sum
and the Millers sought to collect additional funds from an
alleged tortfeasor and his insurance conpany, hereinafter
referred to collectively as the tortfeasor's insurance conpany.

190 Society Insurance also pursued its subrogation claim
against the tortfeasor's insurance conpany.?’ The Millers and
Society Insurance initially worked together in pursuing their
claims against the tortfeasor's insurance conpany but, for
reasons unclear fromthe record, settled their clains separately
with the tortfeasor's insurance conpany.

191 Before the Millers settled wth the tortfeasor's
i nsurance conpany, Society Insurance reached a "tentative"

settlement with the tortfeasor's insurance conpany, pending

!*"IQn paying a loss, an insurer is subrogated in a
corresponding anount to the insured's right of action against
any ot her person responsible for the loss, such that the insurer
is entitled to bring an action against this third party whose
negligent or other tortious or wongful conduct caused the |oss,
regardl ess of whether the insurer would have been entitled to
bring such an action in its ow right." 16 Lee R Russ & Thomas
F. Segalla, Couch on Insurance, § 222:5 (3d ed. 2005) (footnotes
omtted).
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resolution of the Miullers' claim The terns of this tentative
settl ement apparently were not known to the Millers.

192 After Society Insurance nade its "tentative" deal wth
the tortfeasor's insurance conpany, the Millers settled with the
tortfeasor's insurance conpany for $120,000. Thereafter Society
| nsurance "finalized" its "tentative" settlenment of its own
subrogation rights wth the tortfeasor's insurance conpany for
$190, 000.

193 Although the tortfeasor's liability policy had a limt
of $1,000,000, neither Society Insurance nor the Millers were
able to recover in full fromthe tortfeasor's insurance conpany.
The Mullers and Society Insurance stipulated in nediation that
the Millers' settlement of $120,000, when added to Society
| nsurance's paynents to the Millers, left the Millers with an
unrei nbursed | oss of $59, 725. 60.

194 The circuit court found that the tortfeasor's
i nsurance conpany was prepared to pay only $310,000 (the total
sum of the Millers' and Society Insurance's settlenent awards)
to settle both the Millers' and Society Insurance's clains
against the tortfeasor. The circuit court held that the Miullers
and Society Insurance were in conpetition for this limted poo
of $310, 000. Applying the nmade whole doctrine, the circuit
court concluded that Society Insurance had to nmake the Millers
whole. The circuit court required Society lnsurance to pay the
Mul l ers their $59,725.60 unreinbursed |oss out of the proceeds
of Society Insurance's $190, 000 settlenent with the tortfeasor's

i nsurance conpany.
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195 Here is the law on the doctrine of subrogation and the
made whole doctrine: Many cases over a long tine have
interpreted the doctrine of subrogation and the nmade whole
doctrine in a great variety of fact situations. The case lawis
not easy to follow, but certain principles are very clear:
Subrogation and the made whol e doctrine are equitable doctrines.
An insured must be nmade whole before the insurer may recover
based on its subrogation claim Subr ogat ed i nsurance conpanies
should not conpete with their insureds for limted settlenent
funds. ?

96 This court has declared that "the cause of action
(against the tort-feasor) is indivisible and the owner of the
policy should be first to nmake good his own |oss; where either
the insurer or the insured nmust to sone extent go unpaid, the
| oss should be borne by the insurer for that is a risk the
insured has paid it to assune. . . . [T]lhere is no subrogation
until the insured has been made whole. "3

197 Witing for a unaninous court, Justice Prosser stated

the Wsconsin law on subrogation as follows: "Odinarily,
subrogation does not arise until . . . the insured's l|oss has
been fully paid. . . . [T]he burden of loss should rest on the

party paid to assume the risk, and not on the inadequately

conpensat ed insured. . . . [U]nder basi c principl es of

2 Paulson v. Allstate Ins. Co., 2003 W 99, 927, 263
Ws. 2d 520, 665 N. W2d 744.

3 Grrity v. Rural Mut. Ins. Co., 77 Ws. 2d 537, 542, 253
N.W2d 512 (1977).
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subrogation . . . the insurer is not entitled to recoup anything
until the insured has been nmde whole. . . . Subrogation in
[ ci rcunst ances wher e t he i nsured had not been made
whole] . . . would turn "the entire doctrine of subrogation on

its head.'"*

198 The insured and the subrogated insurance conpany
cannot override by contract the equitable principles of
subrogation and the nade whole doctrine. Wen faced with the
guestion whether parties to an insurance contract nay override
or negate the nade whole doctrine by witing specific,
unanbi guous contractual |anguage stating that the insurer's
rights to subrogation are superior to the insured' s right to be
made whole, the court (with Justice Prosser witing) unani nously
answer ed No!°®

199 The circuit court's judgnent in the present case is
consistent with this case law, with the equitable principles
stated therein, and wth sound public policy. The mgjority

opinion is not. | therefore dissent.

* Ruckel v. Gassner, 2002 W 67, 9116, 17, 27, 41, 253
Ws. 2d 280, 646 N W2d 11 (citations omtted). See also
Drinkwater v. Am Famly Mit. Ins. Co., 2006 W 56, 1120-23, 290
Ws. 2d 642, 714 N.W2d 568 (quoting Ruckel w th approval).

In Wsconsin the "insurer may not recover froma tortfeasor
until the insured has been made whole." Jeffrey A Geenblatt,
| nsurance and Subrogation: Wen the Pie Isn't Big Enough, Wo
Eats Last?, 64 U Chi. L. Rev. 1337, 1342 (1997).

> Ruckel, 253 Ws. 2d 280, 112, 4.
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1100 Here is ny reasoni ng:

101 (1) | agree with the circuit court's reasoning, which
rests on case |law and equitable principles. The Schulte® and
Petta’ cases, as well as the equitable principles that are the
basis of both the nmade whole doctrine and the doctrine of
subrogation,® support the circuit court's judgnent requiring
Society Insurance to pay the Millers their wunreinbursed |oss
before retaining the rest of its settlenent with the
tortfeasor's insurance comnpany.

1102 (I1) The prem ses upon which the mjority opinion
decides the present case are incorrect. The majority opinion
rests on two central prem ses:

1103 The first (and prinmary) premse is that the nade whol e
doctrine applies only when the tortfeasor's policy limts are
| ess than the total damages the victimsuffers. In the words of
the majority opinion, "Were policy limts are sufficient to
cover all related clains . . . [t]he nade whole doctrine sinply

does not apply . . . inasmuch as the inequitable prospect of an

® Schulte v. Frazin, 176 Ws. 2d 622, 500 N. W2d 305 (1993).

" Petta v. ABC Ins. Co., 2005 W 18, 278 Ws. 2d 251, 692
N. W2d 639.

8 "Subrogation rests upon the equitable principle that one,
ot her than a volunteer, who pays for the wong of another should
be permtted to ook to the wongdoer to the extent he has paid
and be subject to the defenses of the wongdoer.” Garrity, 77
Ws. 2d at 541.
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insurer conpeting with its insured for a limted pool of funds
is not present."®

1104 The second prem se, which serves as support for the
first, is that the tortfeasor's insurance conpany in the present
case would have been prepared to pay any anmount up to the
tortfeasor's policy limt of $1,000,000 in order to settle the
Mul l ers' and Society Insurance's clains against the tortfeasor's
i nsurance conpany. Wth this premise firmy in mnd, the
maj ority opinion concludes that the pool of settlenent funds
available to the Miullers was the tortfeasor's $1,000,000 policy
l[imt, not the $310,000 that the tortfeasor's insurance conpany
actually paid to settle the Millers' and Society Insurance's
cl ai ns. The majority opinion concludes that the Millers may
blane only thenselves, not any conpetition provided by Society
| nsurance, for their failure to be conpensated fully in their

settlement with the tortfeasor's insurance conpany.

1105 Both prem ses are factually unsupported and contrary

to this court's case |aw. The circuit court got it right: "In
this case, the limted pool becane $310,000. . . . Pursuant to
Rinmes and its well established principles, Society is not
entitled to retain any of those funds unless and until the

plaintiffs have been ' nade whol e'.

106 In contrast to the majority opinion, this court has
often explicitly recognized that given the realities of
settlenments, settling plaintiffs and subrogated insurers conpete

in a practi cal sense for limted settl enment f unds.

® Mpjority op., Y77.
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"[S]lettlement funds nmay be either practically or psychologically

limted. . . . The practical conpetition between an insured and
the subrogated insurer is an equitable factor we cannot
i gnore. "1°

1107 Here that conpetition is clear. Society |Insurance was

an adversary of the Millers, conpeting with the Miullers for the
limted funds that the tortfeasor's insurance conmpany was
prepared to pay to settle the Millers' and Society I|nsurance's
clainms against it.

1108 (I11) The mpjority opinion contravenes sound public
policy by effectively requiring a plaintiff in the Millers
position to structure his or her settlenent agreenent to include
a clause indemifying the tortfeasor and the tortfeasor's
i nsurance conpany against any claim brought by the plaintiff's
subrogat ed i nsurance carrier.

I

1109 The Schulte and Petta cases, as well as the equitable
principles underlying the doctrine of subrogation and the nade
whol e doctrine, support the circuit court's judgnent requiring
Society Insurance to pay the Millers their wunreinbursed |oss
before retaining the rest of its settlenent with the
tortfeasor's insurance comnpany.

1110 The mnade whole doctrine is "the general rule that

there is no subrogation until the insured has been nmade whole. "

10 Schulte, 176 Ws. 2d at 633.
1 Grrity, 77 Ws. 2d at 542.

7
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The made whole doctrine exists to conmbat "the inequitable
prospect of [an insurer] conpeting with [its insured] for funds

"2 |t rests

whi ch indisputably fail to make the [insured] whole.
upon the equitable principle that "[w] here either the insurer or
the insured nust to sone extent go unpaid, the loss should be
borne by the insurer for that is a risk the insured has paid it

"3 The nore general doctrine of subrogation, whether

to assune.
conventional subrogation or |egal subrogation, is also applied
according to the rule of equity.

1111 Applying the made whole doctrine, this court has
outlined a three-step "settlenent procedure plaintiffs [are] to
utilize to determne how a settlenent inpact[s] an insurer's

nl5

subrogation rights. The key cases in which this settlenent

procedure is set forth are Schulte v. Frazin, 176 Ws. 2d 622

500 N.W2d 305 (1993), and Petta v. ABC Ins. Co., 2005 W 18

278 Ws. 2d 251, 692 N W2d 639. The present case is a

Schul te/ Petta case.

112 The Schulte/Petta procedure requires the follow ng

three steps: (1) The plaintiff-insured settles wth the

tortfeasor and the tortfeasor's insurance conpany W thout

Garrity, a semnal case on the made whole doctrine, also
involved a fire loss and fire insurance. See @rrity, 77
Ws. 2d at 539.

12 schulte, 176 Ws. 2d at 625.

3 Rimes v. State Farm Mut. Auto. Ins. Co., 106 Ws. 2d 263,
276, 316 N.W2d 348 (1982) (quoting Garrity, 77 Ws. 2d at 542).

“ Rimes, 106 Ws. 2d at 270-71.
15 petta, 278 Ws. 2d 251, 129.

8
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resolving the subrogated insurer's part of the claim (2) The
settling parties ask the circuit court to determ ne whether the
injured party has been nade whole; and (3) The subrogated
insurer has an opportunity to participate in the hearing
(commonly called a Rines hearing) that the circuit court holds
to decide whether the injured party has been made whole.?® |f

the circuit court determnes at the R nes hearing that the

settlement does not mneke the plaintiff whole, then the
subrogated insurer has no right of subrogation.?’

1113 The Schulte/Petta procedure inplicitly requires the

insured to settle its claim before the subrogated insurance
conpany settles its claim This order fits the court's rule
that "the cause of action (against the tort-feasor) 1is
i ndivisible and the owner of the policy should be first to make

good his own | oss . 18

6 Schulte, 176 Ws. 2d at 637; Petta, 278 Ws. 2d 251, 129.
7 Schulte, 176 Ws. 2d at 637; Petta, 278 Ws. 2d 251, 129.

Wen the settling parties do not ask the circuit court to
determ ne whether the injured party has been nmade whole, thus
preventing the circuit court from making a finding on the issue,
the subrogated insurer's right of subrogation is not
ext i ngui shed. See Mut. Serv. Cas. Co. v. Am Famly Mit. Ins.
Co., 140 Ws. 2d 555, 563-64, 410 N W2d 582 (1987) (stating
that the nade whole doctrine is not "applicable in an action
brought by a subrogated insurer against the tortfeasor or the
tortfeasor's insurer where the subrogated insurer's insured has
previously settled wth the tortfeasor."); Schul t e, 176
Ws. 2d 635-36 (holding that the rule stated in Mitual Service
does not apply when the settling parties request a Rines

heari ng, the subrogated insurer has an opportunity to
participate in the hearing, and the circuit court determ nes
that the injured party has not been nade whole).

18 Garrity, 77 Ws. 2d at 542.

9
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1114 The Mullers and the circuit court followed the three-

step Schulte/Petta procedure. The Millers settled with the

tortfeasor and the tortfeasor's insurance conpany W thout
resolving Society Insurance's part of the claim In Schulte and

Petta, the plaintiff-victim agreed to indemify the tortfeasor

against any liability to the subrogated insurance conpany. In
the instant case the Millers and the tortfeasor's liability
i nsurance conpany did not include this type of "indemification
agreenment . "1° In any event the subrogated insurance conpany's

(Society Insurance's) part of the claim was not resolved, and
Soci ety Insurance's subrogated right was protected.

1115 The settling parties, the Miullers and the tortfeasor's
i nsurance conpany, asked the circuit court to determ ne whether
the injured party had been nmade whole. Soci ety Insurance
objected to the hearing. The circuit court decided that the
Mul lers were entitled to a hearing to determ ne whether they had

been nade whol e. Thus the Schulte/Petta three-step procedure

was followed in the present case.

1116 The Mullers and Society Insurance waived the R nes

hearing, stipulating that the Millers' settlement wth the
tortfeasor and his insurer | eft the Millers wth an
unconpensated |oss of $59, 725.60. The circuit court then
determ ned upon the parties' stipulation that the Millers had
not been nade whole and that Society |Insurance consequently

could claimno right of subrogation.

19 gee Schulte, 176 Ws. 2d at 633; Petta, 278 Ws. 2d 251,
1929, 35, 42.

10
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117 If any party disregarded the Schulte/Petta procedure

in the present case, it was Society Insurance. At the sanme tine
as the Miullers were negotiating with the tortfeasor's insurance
conpany, Society lnsurance was engaging in its own negotiations.
It chose to settle its subrogation claim against t he
tortfeasor's insurance conpany tentatively before the Millers
reached their settlenent and before permtting the circuit court
an opportunity to determ ne whether Society Insurance could
claim a right of subrogation in the first place. In settling
its claim in this manner, Society Insurance assuned the risk
that it would need to hand over sonme portion of its settlenent
award to the Mullers in order to make the Millers whol e.

1118 To be sure, the bottom line in the present case nust
accord with equitable considerations, not the black letter of

this court's decisions in Schulte or Petta. "The doctrine of

n 20

subrogation is based upon equitable principles, and "[e]quity

does not lend itself to the application of black letter rules."?

1119 | agree with the nmgjority opinion that the equitable
doctrine of subrogation exists (1) to ensure that the plaintiff
is fully conpensated for loss; (2) to prevent unjust enrichnent;

and (3) to ensure that the wongdoer is held responsible for his

20 schulte, 176 Ws. 2d at 628 (citing Rines, 106 Ws. 2d at
271). See also Petta, 278 Ws. 2d 251, f{27.

2l Schulte, 176 Ws. 2d at 628 (quoting Vogt v. Schroeder,
129 Ws. 2d 3, 12, 383 Ws. 2d 876 (1986)). See also Petta, 278
Ws. 2d 251, 934.

11
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conduct and not allowed to go scot-free by failing to respond to
damages while the plaintiff's insurer is required to do so. %

1120 The first equitable principle obviously weighs in
favor of affirmng the circuit's judgnent requiring Society to
pay the Miullers their $59, 725. 60 unconpensat ed | oss.

121 The second and third equitable principles have no
application to the present case. The circuit court's judgnent
did not overconpensate the Miullers for their loss and thus did
not result in unjust enrichnment.? In addition, the circuit
court's judgnment of course did not require Society Insurance to
send any of its settlenent proceeds back to the tortfeasor or
the tortfeasor's insurance comnpany.

122 The circuit court's judgnment in the present case was
preci sely what the equitable principles required. The judgnent
made the Miullers whole and permtted Society Insurance to retain

the $130,274.40 that was left of its $190,000 settlenment wth

the tortfeasor's insurance conpany. The injured Millers were
given priority over their insurance conpany.? Soci ety
| nsurance, the Millers' insurance conpany, was given priority

over the tortfeasor and the tortfeasor's insurance comnpany.

22 See majority op., T760.

23 See mpjority op., 123 ("Once an insured has been fully
conpensated for his loss, any additional recovery by the insured
would constitute  unjust enrichment.") (citing Couch on
| nsurance, 8§ 223:133).

24 See mmjority op., 128 ("[Tlhe insured has priority over
his insurer when there is an inadequate pool of funds.").

12
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1123 Applying Schulte and Petta, as well as the equitable
principles underlying the made whole doctrine and the doctrine
of subrogation, | would affirm the circuit court's judgnment
requiring Society Insurance to pay the Mul lers their
unrei nbursed |loss before retaining the rest of its settlenent
with the tortfeasor's insurance conpany. At the sane tinme as
the Millers were negotiating with the tortfeasor's insurance
conpany for paynent, Society Insurance was trying to cut its own
deal with the tortfeasor's insurance conpany. Society Insurance
was in direct conpetition with its insured for the limted
anount of noney the tortfeasor's insurance conpany was prepared
to pay. The issue in the instant case is whether there was
conpetition between the Millers and Society Insurance for the
limted funds from the tortfeasor's insurance conpany. There
was. The reality of settlenments and conpetition between an
insured and insurer are equitable factors that the court has
considered very inportant in past cases.

|1

124 In contrast to the circuit court's well-reasoned
decision, the majority opinion decides the present case on the
incorrect premse of law that the nmade whole doctrine does not
apply when the tortfeasor's policy limts are, as in the present
case, greater than the total danmamges the victimsuffers.?

125 This incorrect premse of law rests on an equally
incorrect premse of fact. The majority opinion assunes that

the tortfeasor's liability insurance conpany would have been

2> Majority op., T76.
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prepared to pay nmuch nore than the $310,000 it actually paid to
settle the Mullers' and Society Insurance's clains. Indeed, the
majority opinion blithely concludes that the tortfeasor's
i nsurance conpany woul d have been prepared to pay any anount not
exceeding the tortfeasor's policy limt of $1, 000, 000.
According to the majority opinion, the Millers were unable to
obtain nore noney from the tortfeasor's insurance conpany only
because the Mullers went into settlenent negotiations "waving a
white flag" and because they were "not willing to pull their own

"26 According to the nmjority opinion, the

weight in litigation.
i nequi table prospect of an insurer conpeting with its insured
for a limted pool of funds is not present in this case.?

1126 The nmmjority opinion's tale about the ©parties’
settlenment negotiations makes little sense. The $310, 000 t hat
the tortfeasor's insurer agreed to pay is the sole available
estimate of the anpunt that the tortfeasor's liability insurance
conpany was prepared to pay to settle the Miullers' and Society
I nsurance's clains against the tortfeasor. The tortfeasor's
$1, 000,000 policy limt is not an estimate of the anount the
insurer was prepared to pay to settle the Miullers' and Society
I nsurance's clains, as the nmpjority opinion states. The policy
l[imt represents only the nmaximum that the insurer would have

ordinarily been required to pay under the |aw A def endant

insurer's decision whether to settle (and for how nuch) is based

26 Mpjority op., 1182, 84.
2 Majority op., T76.
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on cal culations far nore conplex than a sinple conparison of the
plaintiff's request to the tortfeasor's policy limt.

1127 I ndeed, the facts show that Society I|nsurance—whom
the majority opinion does not accuse of waving a white flag—
apparently fared worse in settlenent negotiations wth the
tortfeasor's insurance conpany than the Millers did. The
Mullers fell only $59,725.60 short of full conpensation for
their loss. Society |Insurance settled for $217,378.88 |ess than
the full value of its $407,378.88 subrogation claim against the
tortfeasor's insurance conpany. Gyven the lack of any criticism
directed at Society Insurance, the nmjority opinion's caustic
remar ks about the Millers are sinply baffling. The mgjority
opi nion has no cause to conclude that the Miullers' efforts were
| ess than vigilant.

1128 The sinple truth is that we have no idea why the
Mul lers and Society Insurance were collectively unable to get
nore than $310,000 from the tortfeasor's insurance conpany.
Perhaps the amount of the Millers' danages was uncertain.?® O
perhaps it was uncertain whether the Millers could prove the

tortfeasor's liability for their danages. In any case, the

28 Although the majority opinion assunmes (at 740) that "the
value of the plaintiff's property loss was l|largely undisputed,"”
the basis of this assunption is unclear. The parties required
medi ation to resolve the issue of damges. Furthernore, the
Mullers initially clained a |oss of $697,981.58 and accordingly
argued before the circuit court that they were entitled to
recover an unreinbursed loss of $170,602.70 from Society
| nsur ance. The parties' stipulation to an unrei nbursed | oss of
$59,725.60 inplies that the Millers agreed in their nmediation
with Society Insurance to subtract $110,877.10 from their claim
for total damages.
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bottom line is the same: The tortfeasor's insurance conpany
agreed to pay only $310,000 to settle the Miullers' and Society
| nsurance's clains against the tortfeasor, and the Millers and
Society Insurance were necessarily in conpetition over this
l[imted pool of funds.

1129 The majority opi nion's narrow focus on t he
tortfeasor's policy limts not only flies in the face of the
facts but also flies in the face of this court's precedent. The
court has repeatedly stated that "[g]iven the realities of

settlenments, settling plaintiffs and subrogated insurers usually

conpete in a practical sense for limted settlement funds.
Settling defendants typically have limted policy limts and
assets and typically want to pay as little as
possible. . . . The practical conpetition between an insured and
the subrogated insurer is an equitable factor we cannot
i gnore. "?°

1130 In the present case, the practical realities are that
the Miullers and Society lInsurance were in conpetition for a pool

that the tortfeasor's insurance conpany limted to $310, 000,

2% gchulte, 176 Ws. 2d at 633. See also Petta, 278
Ws. 2d 251, 9929, 35.

The plaintiff's recovery is constrained by the subrogated
insurer's cause of action, because "[a] tortfeasor who w shes to
settle nust inevitably address the insurer's separate rights in
sonme way." Schulte, 176 Ws. 2d at 633 (quotation marks
omtted).

The Schulte court put the matter concisely: "[We question
why a defendant would offer as much to settle with only the
plaintiff as to settle wth both the plaintiff and the
subrogated insurer."” Schulte, 176 Ws. 2d at 633.
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which is less noney than was needed both to make the Millers
whol e and to repay Soci ety |nsurance.

1131 The present <case is not the first involving a
plaintiff-victim who agreed to settle below the tortfeasor's
policy limt. VLike the Miullers, the plaintiffs in both R nes v.
State Farm Mutual Autonobile Insurance Co., 106 Ws. 2d 263, 316

N.W2d 348 (1982), and Schulte settled for well below the
tortfeasor's policy limts. In both cases the ~court
nevert hel ess applied the nade whol e rule.

1132 The Rineses settled for $125,000. 3% The conbi ned
policy limts of the tortfeasors were $375,6000.3  The total
medi cal paynent made by the subrogated insurance conpany in
Rines was $9, 649. 90. The sum of $9,649.90 was paid from the
settlenent anmount into the circuit court to be held in escrow
pendi ng the outconme of a "trial" to the circuit court concerning
the subrogated insurance conpany's clainmed subrogation rights
for the nedical paynent nade on behalf of the R neses. In R nes
no indemification agreement had been reached between the
Rimeses and the tortfeasors; the issue before the circuit court
was how nmuch the insurance conpany should recover fromthe tota

settlenment under its subrogation rights. This court applied the

0 Rimes, 106 Ws. 2d at 267.

In Rinmes, the dissenting opinion stated that the nmade whol e
doctrine should not apply because "the plaintiffs voluntarily
settled their entire claim for an anobunt less than the tota
l[imts of the available insurance nonies . . . ." Ri nes, 106
Ws. 2d at 280 (Coffey, J., dissenting). The majority opinion
rejected the dissent's position.

3l Rimes, 106 Ws. 2d at 267.
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made whol e doctrine in the R nes case, held that the subrogated

i nsurance conpany could not recover any of the $9,649.90, and
did not fault the Rineses for failing to garner a |arger
settlement award even though they had not tapped the conbined
policy limts of the tortfeasors.

133 In Schulte, the plaintiffs settled for Iless than
policy limts and agreed to indemify the tortfeasor for the
clainms of the subrogated insurance conpany. Justice Steinnetz
wote in dissent that "[f]or tactical reasons, the plaintiffs
settled their claim for less than the defendants' insurance

policy limts."3

The basis of Justice Steinnetz's dissenting
opinion was that "[b]ecause the plaintiffs agreed to accept |ess
than the defendants' insurance policy limts, it cannot be said

that the plaintiffs have not been nade whole. "3

The mgjority
opinion in Schulte did not accept Justice Steinnetz's reasoning.
The majority opinion in the present case is little nore than a
repackagi ng of Justice Steinnetz's dissenting opinion that the

six justices in the Schulte majority rejected.

32 schul te, 176  Ws. 2d at 637-38  (Steinnetz, J.
di ssenting).

3 1d. at 638 (Steinmetz, J., dissenting).

The dissent in Schulte took the sane position as the
dissent in Rines, nanely that the nade whol e doctrine should not
apply because the plaintiffs voluntarily settled their claimfor
| ess than the tortfeasor's policy limts.

Al though the Schultes settled for wel | bel ow the
tortfeasor's policy limts, the majority opinion inexplicably
asserts that Schulte provides no guidance on how the three-step
Schulte/Petta procedure should be applied when the insured
settles for less than the tortfeasor's policy limts. Majority
op., 159 n.11.
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1134 The majority opinion's analysis lacks a basis in the
facts or the case |aw The mgjority opinion errs in treating
the tortfeasor's liability insurance policy limts as the anmount
that the tortfeasor's insurance conpany was prepared to pay to
settle clains brought by the plaintiff and the plaintiff's
subrogated insurer. The majority opinion errs in failing to
recognize that as a practical matter the funds available from
the tortfeasor's insurance conpany were limted to $310,000 and
were less than the Mull ers' danmages, as the circuit court found.

11

1135 The majority opinion likely wll have a troubling

ef fect upon settlenents in future cases. As a practical matter,

the majority opinion wites a fourth step into the Schulte/Petta

procedure that plaintiffs are to utilize to determne how a
settlement affects an insurer's subrogation rights. The
majority opinion effectively requires a plaintiff followi ng the

Schulte/Petta procedure to structure his or her settlenent

agreenent to include a clause indemifying the tortfeasor and
the tortfeasor's insurance conpany against any claim brought by
the plaintiff's subrogated insurer.

1136 According to the nmjority opinion, the nade whole
doctrine would apply in the present case if the Millers had
structured their settlenent agreenent to include a clause
indemmifying the tortfeasor and his insurer against any claim
brought by the plaintiff's subrogated insurer. The absence of

such an indemification clause is all that prevents the present
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case from being on all fours with Schulte,3 in which this court
applied the made whole doctrine and determined that the
subrogated insurer's right of subrogation had been extingui shed.

Relying on Schulte, the majority opinion in the present case

concludes as follows: "An indemification agreenment limts
avai |l abl e funds. If the insured is not made whole by a
settlement that includes an indemification agreenent, the
insured has clainmed the available pool, and . . . the insurer is

out of |uck."3®

1137 This requirenent of an indemification provision
represents a curi ous devel opnent in our made- whol e
jurisprudence. Some 20 vyears ago, this court strongly
di sfavored agreenents obligating the wvictimplaintiff to
indermify a defendant-tortfeasor against clains brought by a

subrogated insurer. In Blue Cross & Blue Shield United v.

Fireman's Fund Ins. Co., 140 Ws. 2d 544, 411 N.W2d 133 (1987),

the court criticized such indemification agreenments as
"attenpt[ing] to circunvent an insurer's subrogation rights by

placing the responsibility for the tortfeasor's wong on the

3 The Schultes' settlement agreement with the tortfeasor
and his insurer provided that the Schultes would indemify the
tortfeasor and his insurer for any liability arising from the
tortfeasor's conduct. Schulte, 176 Ws. 2d at 626-27.

3% Mpjority op., T74.

See also nmmjority op., 9176 ("The present case does not
i nvol ve an i ndemnification agreenent. Consequently, the insurer
is free to exercise its subrogation rights against the
tortfeasor.").

20



No. 2006AP976. ssa

n 36

victim. W even suggested that such agreenents m ght

be voi d, decl i ni ng to "reach t he i ssue of
whether . . . indemmification clauses are enforceable between

the tortfeasor and the injured party" but noting that "at | east

one jurisdiction has det er mi ned t hat this type of
i ndemni fication agreement is void as agai nst public policy."3

1138 Schulte overruled the language in Blue (Cross

di sapproving of indemification agreenents, on the ground that
this |language constrained a plaintiff's ability to settle with
the defendant.®® The Schulte court reasoned that "the injured
party should have the right to settle on its own terns” and that
"refusing to recognize indemification agreenents could hanper

plaintiffs' settlement attenpts."3®

3 Blue Cross & Blue Shield United v. Fireman's Fund Ins
Co., 140 Ws. 2d 544, 554, 411 N.W2d 133 (1987).

37 1d. at 554 n.6.
38 Schulte, 176 Ws. 2d at 634.
%9 |d. at 634-35.

Schulte did not conpletely overrule Blue Cross, however.
"Blue Cross still applies when a plaintiff and tortfeasor settle
wi thout involving the subrogated insurer and w thout submtting
the issue of the subrogated insurer's rights to the circuit
court.” Schulte, 176 Ws. 2d at 635. In the instant case the
Mul lers and Society Insurance did submt the issue of the
subrogated insurer's (Society Insurance's) rights to the circuit
court.

In Blue Cross the subrogated insurance conpany sued the
tortfeasor after the plaintiff had settled with the tortfeasor.
The narrow holding of Blue Cross is that if the subrogated
i nsurance conpany sues the tortfeasor after the plaintiff has
settled with the tortfeasor, the subrogated insurance conpany
need not plead that the insured had been made whol e.
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1139 In the present case, the nmmjority opinion takes an
unwarrant ed step. The majority opinion all but requires the
very sort of indemification agreenents that this court
initially all but prohibited.

1140 Qur decision in Schulte recognizing indemification
agreenent s properly furthered t he policy of pronot i ng
settl enment. In contrast, the mjority opinion's de facto
requirenent that a plaintiff wanting to take advantage of the
made whole doctrine wutilize an indemification agreenent
constrains both the plaintiff-victims and the defendant-
tortfeasor's ability to settle on their own preferred terns.
This constraint does not seem to offer any benefits that m ght
offset its obvious cost. The majority opinion provides no
rationale for its apparent preference for indemification
agreenents.

1141 For the foregoing reasons, | dissent.

142 | am authorized to state that Justices ANN WALSH
BRADLEY and LOQUI S B. BUTLER, JR join this opinion.

In the present case the Miullers and Society |nsurance were
negotiating with the tortfeasor's insurance conpany at the sane
tine.
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