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ATTORNEY di sci pl i nar y pr oceedi ng.    At t or ney' s l i cense 

suspended.    

 

¶1 PER CURI AM.    We r evi ew t he r ef er ee St anl ey F.  Hack' s  

r ecommendat i on t hat  we suspend At t or ney Li nda C.  Smi t h' s l i cense 

t o pr act i ce l aw f or  a per i od of  t wo year s f or  pr of essi onal  

mi sconduct .  Thi s mat t er  i nvol ves 17 al l egat i ons of  mi sconduct  

al l egedl y commi t t ed i n connect i on wi t h a f ai l ed busi ness 

t r ansact i on.   Nei t her  t he Of f i ce of  Lawyer  Regul at i on ( OLR)  nor  

At t or ney Smi t h has appeal ed t he r ef er ee' s r ecommendat i on.   
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Ther ef or e,  t he mat t er  i s submi t t ed t o t he cour t  f or  r evi ew 

pur suant  t o SCR 22. 17( 2) . 1    

¶2 I n conduct i ng our  r evi ew we wi l l  af f i r m t he r ef er ee' s 

f i ndi ngs of  f act  unl ess t hey ar e c l ear l y er r oneous.   See I n r e 

Di sci pl i nar y Pr oceedi ngs Agai nst  Sosnay,  209 Wi s.  2d 241,  243,  

562 N. W. 2d 137 ( 1997) .   We r evi ew t he r ef er ee' s concl usi ons of  

l aw de novo.   See I n r e Di sci pl i nar y Pr oceedi ngs Agai nst  

Car r ol l ,  2001 WI  130,  ¶29,  248 Wi s.  2d 662,  636 N. W. 2d 718.   I n 

accor dance wi t h our  aut hor i t y t o super vi se t he pr act i ce of  l aw 

i n t hi s st at e,  we det er mi ne t he l evel  of  di sci pl i ne t hat  i s 

appr opr i at e under  t he par t i cul ar  c i r cumst ances,  i ndependent  of  

t he r ef er ee' s r ecommendat i on,  but  benef i t i ng f r om i t .   See I n r e 

Di sci pl i nar y Pr oceedi ngs Agai nst  Wi dul e,  2003 WI  34,  ¶44,  261 

Wi s.  2d 45,  660 N. W. 2d 686.  

¶3 Af t er  i ndependent  r evi ew of  t he r ecor d,  we adopt  t he 

r ef er ee' s f i ndi ngs of  f act  and concl usi ons of  l aw.   Fur t her ,  we 

agr ee wi t h t he r ef er ee' s r ecommendat i on t hat  At t or ney Smi t h' s 

l i cense t o pr act i ce l aw i n t hi s st at e be suspended f or  a per i od 

of  t wo year s.   We al so concl ude t hat  At t or ney Smi t h shoul d pay 

                                                 
1 SCR 22. 17( 2)  pr ovi des:   Revi ew;  appeal .  

 ( 2)  I f  no appeal  i s  f i l ed t i mel y,  t he supr eme 
cour t  shal l  r evi ew t he r ef er ee' s r epor t ;  adopt ,  r ej ect  
or  modi f y t he r ef er ee' s f i ndi ngs and concl usi ons or  
r emand t he mat t er  t o t he r ef er ee f or  addi t i onal  
f i ndi ngs;  and det er mi ne and i mpose appr opr i at e 
di sci pl i ne.   The cour t ,  on i t s own mot i on,  may or der  
t he par t i es t o f i l e br i ef s i n t he mat t er .  
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r est i t ut i on i n one mat t er  as set  f or t h her ei n and shoul d pay t he 

f ul l  cost s of  t hi s di sci pl i nar y pr oceedi ng.  

¶4 At t or ney Smi t h was admi t t ed t o pr act i ce l aw i n 

Wi sconsi n i n 1998.   She was admi ni st r at i vel y suspended on 

November  1,  2004,  f or  f ai l ur e t o pay st at e bar  dues.   She was 

admi ni st r at i vel y suspended f or  f ai l ur e t o compl et e mandat or y 

cont i nui ng l egal  educat i on ( CLE)  r equi r ement s on June 6,  2005.   

Bot h suspensi ons r emai n i n ef f ect .    

¶5 The al l eged mi sconduct  i n t hi s  mat t er  der i ves f r om t wo 

gr i evances t hat  wer e f i l ed by t hr ee i ndi v i dual s who wer e al l  

i nvol ved wi t h At t or ney Smi t h i n a f ai l ed busi ness vent ur e t o 

pur chase and oper at e a r est aur ant .   The f i r st  gr i evance was 

f i l ed j oi nt l y by Dawn Schmi dt  ( Schmi dt )  and Rose Br yan ( Br yan) .   

The second gr i evance was f i l ed by Sandr a Connel l  ( Connel l ) .    

¶6 On August  30,  2006,  t he OLR f i l ed a 17- count  compl ai nt  

agai nst  At t or ney Smi t h.   At t or ney Smi t h was ser ved wi t h t he 

compl ai nt  at  her  t hen- cur r ent  addr ess i n Nor t h Car ol i na.   She 

f i l ed an answer ,  but  has not  par t i c i pat ed f ur t her  i n t hi s 

di sci pl i nar y pr oceedi ng.   Event ual l y,  a def aul t  j udgment  was 

gr ant ed,  and t he r ef er ee' s r epor t  and r ecommendat i on was f i l ed 

May 9,  2007.   No appeal  was f i l ed.  

¶7 The r ecor d bef or e us r ef l ect s t hat  Schmi dt  met  

At t or ney Smi t h i n 2000,  when At t or ney Smi t h moved t o 

Nei l l sv i l l e,  Wi sconsi n,  t o pr act i ce l aw.   Schmi dt  became 

At t or ney Smi t h' s of f i ce assi st ant  i n December  2000.   I n t he f al l  

of  2001 At t or ney Smi t h pr oposed t o Schmi dt  t hat  t hey pur chase 

and oper at e a r est aur ant  t oget her  cal l ed t he Moonl i t e Supper  
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Cl ub.   They f or med a l i mi t ed l i abi l i t y  company ( LLC)  cal l ed 

Per i dot  Vent ur es,  LLC,  t o under t ake t hi s busi ness vent ur e.   

At t or ney Smi t h was one of  t he LLC member s and ser ved as at t or ney 

and account ant  f or  t he LLC.   I t  i s  undi sput ed t hat  she compl et ed 

al l  t he paper wor k t o cr eat e t hi s ent i t y.  

¶8 On Oct ober  22,  2001,  At t or ney Smi t h and Schmi dt  made 

an of f er  t o pur chase Moonl i t e i n t hei r  i ndi v i dual  names.   

Connel l  ( t he ot her  gr i evant )  r epr esent ed t he sel l er s.   The 

r eal t or  was Ter r y Wul f f  ( Wul f f ) .   Count er of f er s and amended 

of f er s wer e made i n t he name of  t he LLC.   The LLC was unabl e t o 

obt ai n convent i onal  f i nanci ng,  so t he par t i es negot i at ed a l and 

cont r act .   At t or ney Smi t h dr af t ed and si gned t he amended of f er  

set t i ng f or t h t hese t er ms.   The of f er  was accept ed on 

Januar y 21,  2002.   At t or ney Smi t h handl ed al l  t he negot i at i ons 

and dr af t ed t he l and cont r act  and cl osi ng st at ement  f or  t he 

deal ,  whi ch c l osed on Febr uar y 13,  2002.    

¶9 The r ef er ee f ound t hat  Schmi dt  had no money t o i nvest  

i n t he LLC vent ur e,  and t hat  i t  was Schmi dt ' s under st andi ng t hat  

At t or ney Smi t h woul d advance t he i ni t i al  capi t al .   Schmi dt  

expl ai ned t hat  she woul d wor k i n t he r est aur ant  and t hat  

At t or ney Smi t h woul d do ever yt hi ng el se.  

¶10 At t or ney Smi t h and Schmi dt  r an t he r est aur ant  j oi nt l y  

f or  about  a mont h,  f r om Febr uar y 14,  2002,  unt i l  Mar ch 2002.   I n 

Mar ch 2002 At t or ney Smi t h i nf or med Schmi dt  t hat  At t or ney Smi t h 

needed t o wi t hdr aw f r om t he LLC.   At t or ney Smi t h t ol d Schmi dt  

t hat  she woul d need t o pay At t or ney Smi t h $5, 060 t o compensat e 

her  f or  t he money At t or ney Smi t h had i nvest ed i n t he busi ness.   
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At t or ney Smi t h t ol d Schmi dt  t hat  a j udge was pr essur i ng her  t o 

c l ose some est at es,  and At t or ney Smi t h needed t he money so i t  

coul d be put  back i n her  t r ust  account  t o c l ose t he est at es.   

¶11 Schmi dt  st at ed t hat  she di d not  bel i eve she had any 

choi ce but  t o buy At t or ney Smi t h out .   Accor di ngl y,  Schmi dt  

bor r owed $5, 060 f r om her  aunt  and agr eed t o al l ow At t or ney Smi t h 

t o wi t hdr aw f r om t he LLC.    

¶12 Af t er  t he buy out ,  Schmi dt  hi r ed a cer t i f i ed publ i c 

account ant  t o audi t  t he f i nanci al  condi t i on of  t he r est aur ant .   

Schmi dt  was i nf or med t hat  Moonl i t e' s busi ness checki ng account  

had a negat i ve bal ance of  $13. 56,  t hat  t her e was a t ot al  of  

$21, 093. 49 i n cash not  account ed f or ,  and $3, 777. 51 i n account s 

payabl e due t o vendor s,  as wel l  as unpai d t axes,  unpai d wages 

and $3, 468. 12 due t o Connel l  f or  i nvent or y.   Schmi dt  r an t he 

r est aur ant  unt i l  August  2002 when she cl osed i t  due t o 

i nsol vency.   

¶13 At t or ney Smi t h c l osed her  Nei l l sv i l l e l aw of f i ce i n 

December  2003 and l ef t  Nei l l sv i l l e t he next  mont h.    

¶14 As not ed,  t he compl ai nt  f i l ed by t he OLR cont ai ned 

numer ous al l egat i ons of  mi sconduct  r el at ed t o a var i et y of  

quest i onabl e busi ness t r ansact i ons i nvol v i ng At t or ney Smi t h.   

These i nci dent s wi l l  be di scussed ser i at i m.  

I mpr oper  Admi ni st r at i on of  Est at e.  

¶15 The r ef er ee f ound t hat  At t or ney Smi t h engaged i n 

i mpr oper  t r ansact i ons i n connect i on wi t h an est at e she was 

admi ni st r at i ng i n Cl ar k Count y c i r cui t  cour t ,  I n t he Est at e of  

Wi l l i am M.  Jones,  No.  2001PR73.   The decedent ,  Mr .  Jones,  had no 
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known hei r s and hi s est at e had mi ni mal  asset s.   I n November  2001 

Mi d- Wi sconsi n Bank f i l ed a c l ai m agai nst  t he Jones est at e 

because of  a l i en t hey hel d on a t r uck Mr .  Jones had owned.   On 

Febr uar y 6,  2002,  At t or ney Smi t h wr ot e t r ust  account  check 

number  1137 i n t he amount  of  $1, 475 t o Mi d- Wi sconsi n Bank t o 

sat i sf y t he bank' s c l ai m agai nst  t he Jones est at e.   However ,  

when she wr ot e t hi s check,  no f unds f r om t he Jones est at e wer e 

on deposi t  i n At t or ney Smi t h' s t r ust  account .   She l at er  

expl ai ned t hat  she di d not  want  t he est at e t o l ose t he vehi c l e 

and t hat  i s why she sat i sf i ed t he l i en.    

¶16 She appar ent l y t hen t ol d Br yan,  Schmi dt ' s mot her ,  t hat  

she had pur chased a t r uck f or  snowpl owi ng ( pr esumabl y f or  t he 

r est aur ant ) ,  and asked Br yan t o put  t he t i t l e f or  t he t r uck i n 

Br yan' s name.   Br yan r ef used.   At t or ney Smi t h event ual l y i nduced 

Schmi dt  t o pay her  $1, 475 f or  t he t r uck as par t  of  t he buy out  

of  At t or ney Smi t h' s i nt er est  i n t he LLC.  

Fai l ur e t o Pay Real  Est at e Commi ssi on.    

¶17 The OLR al l eged and t he r ef er ee f ound t hat  At t or ney 

Smi t h br eached an agr eement  t o pay a r eal  est at e commi ssi on of  

$8, 400 i n connect i on wi t h t he r est aur ant  pur chase.   At t or ney 

Smi t h f i r st  asked Wul f f ,  t he r eal  est at e agent ,  i f  he woul d 

al l ow t he LLC t o del ay payi ng hi s commi ssi on unt i l  t he bal l oon 

payment  on t he l and cont r act  came due i n one year .   At  t hat  

t i me,  Wul f f  had a l egal  r et ai ner  agr eement  wi t h At t or ney Smi t h 

f or  hi s r eal  est at e busi ness——she was r epr esent i ng some of  hi s 

c l i ent s i n ot her  ongoi ng r eal  est at e mat t er s.   Nonet hel ess,  
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At t or ney Smi t h nei t her  r educed t hi s payment  agr eement  t o wr i t i ng 

nor  obt ai ned a wr i t t en conf l i c t  wai ver  f r om Wul f f .    

Fai l ur e t o Pay f or  I nvent or y.    

¶18 The OLR' s compl ai nt  al l eged f ur t her  t hat  At t or ney 

Smi t h appar ent l y agr eed t o pay Connel l ,  t he sel l er ' s 

r epr esent at i ve,  f or  t he consumabl e i nvent or y r emai ni ng at  t he 

r est aur ant  at  t he t i me of  pur chase.   However ,  t he l and cont r act  

c l osi ng st at ement ,  dr af t ed by At t or ney Smi t h,  cont ai ned no 

r ef er ence t o Connel l ' s  i nvent or y.   Bef or e t he c l osi ng,  At t or ney 

Smi t h,  Schmi dt ,  Connel l  and a f ew ot her  i ndi v i dual s i nvent or i ed 

t he consumabl e goods t hat  woul d be t r ansf er r ed t o t he LLC.   

At t or ney Smi t h had t he i nvent or y sheet s bef or e t he c l osi ng and 

al l egedl y t ook t hem t o her  of f i ce t o be t yped.   At  At t or ney 

Smi t h' s r equest ,  Connel l  pr ovi ded At t or ney Smi t h wi t h r ecei pt s 

f or  each of  t he i t ems on t he i nvent or y.   At t or ney Smi t h l at er  

t ol d t he OLR t hat  " Ms.  Connel l  over saw t he count i ng of  t he 

i nvent or y as i t  was her  mer chandi se and she hel d al l  t he 

i nvoi ces. "  

¶19 Af t er  t he r est aur ant  opened,  Connel l  asked At t or ney 

Smi t h sever al  t i mes f or  t he i nvent or y t ot al  and t he amount  owed 

t o her .   Each t i me At t or ney Smi t h t ol d her  i t  was not  yet  

compl et e.   Connel l  never  r ecei ved payment  f or  t he consumabl e 

i nvent or y she t r ansf er r ed t o t he LLC.   Subsequent  account i ng 

i ndi cat ed t he consumabl e i nvent or y t ot al ed $3, 468. 12.  

Li quor  Li cense.    

¶20 Accor di ng t o t he OLR compl ai nt ,  At t or ney Smi t h asked 

Br yan t o appl y  f or  t he Cl ass B l i quor  l i cense,  ost ensi bl y 
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because At t or ney Smi t h had an OWI  or di nance v i ol at i on char ge 

pendi ng agai nst  her ,  and Schmi dt  had an ol d f el ony convi ct i on.   

However ,  At t or ney Smi t h t ol d t he OLR t hat  she never  spoke wi t h 

Br yan about  pl aci ng t he l i quor  l i cense i n Br yan' s name and 

asser t ed she t ol d Schmi dt  i t  was Schmi dt ' s r esponsi bi l i t y  t o 

ar r ange f or  a l i quor  l i cense.  

¶21 Br yan st at ed t hat  she appl i ed f or  a l i quor  l i cense at  

At t or ney Smi t h' s r equest  on Januar y 28,  2002.   The Town of  Pi ne 

Val l ey appr oved t he r equest ,  but  a l i cense was not  i ssued 

because Br yan wi t hdr ew her  appl i cat i on af t er  At t or ney Smi t h t ol d 

her  t hat  she had negot i at ed wi t h Connel l  t o l eave t he l i quor  

l i cense i n Connel l ' s  name unt i l  i t  expi r ed i n June 2002.   

At t or ney Smi t h l at er  t ol d t he OLR t hat  she di d not  know t hat  t he 

l i quor  l i cense had r emai ned i n Connel l ' s  name unt i l  i t  expi r ed 

i n June 2002.   Such an ar r angement  woul d be cont r ar y t o st at e 

l aw. 2 

Buy out .    

¶22 On Apr i l  17,  2002,  Schmi dt  and Br yan went  t o At t or ney 

Smi t h' s of f i ce t o compl et e t he buy out .   At t or ney Smi t h di d not  

                                                 
2 Wi sconsi n St at .  § 125. 04( 1)  pr ovi des t hat  no per son may 

sel l  al cohol i c bever ages wi t hout  t he appr opr i at e l i cense.   The 
Moonl i t e r est aur ant  oper at i on r equi r ed a r et ai l  Cl ass B l i quor  
l i cense.   Sect i ons 125. 04( 13)  and 125. 66( 1)  pr ov i de f or  cr i mi nal  
penal t i es f or  v i ol at i ons of  § 125. 04( 1) .   Wi sconsi n case l aw has 
i nt er pr et ed § 125. 04( 1)  t o r equi r e t he act ual  owner  of  t he Cl ass 
B pr emi ses t o possess t he l i cense i n hi s/ her  own name.   See 
St at e v.  East man,  148 Wi s.  2d 254,  435 N. W. 2d 278 ( Ct .  App.  
1988) .  
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advi se Schmi dt  t o obt ai n i ndependent  l egal  advi ce r egar di ng 

Schmi dt ' s pur chase of  t he LLC f r om At t or ney Smi t h.    

¶23 Accor di ng t o t he OLR compl ai nt ,  At t or ney Smi t h 

pr epar ed and pr esent ed Schmi dt  wi t h a number  of  document s dur i ng 

t he meet i ng.   On At t or ney Smi t h' s advi ce,  Br yan agr eed t o 

r epl ace At t or ney Smi t h as a member  of  t he LLC.   At t or ney Smi t h 

gave Schmi dt  t wo boxes t hat  supposedl y cont ai ned al l  of  t he 

f i nanci al  r ecor ds f or  Moonl i t e.   At  t he meet i ng,  At t or ney Smi t h 

comment ed t o Schmi dt  and Br yan t hat  she woul d now be abl e t o put  

her  c l i ent s '  money back i n her  t r ust  account .  

Tr ust  Account  I nf r act i ons.    

¶24 The OLR al l eged t hat  At t or ney Smi t h commi t t ed numer ous 

t r ust  account  i nf r act i ons,  i ncl udi ng usi ng money f r om her  t r ust  

account  t o cover  var i ous expendi t ur es made i n connect i on wi t h 

t he r est aur ant  pur chase,  and usi ng t he pr oceeds obt ai ned f r om 

Schmi dt  i n t he buy out  t o r epl ace some of  t hese f unds.   For  

exampl e,  At t or ney Smi t h used moni es f r om her  c l i ent  t r ust  

account  t o pay t he amount  due at  t he l and cont r act  c l osi ng.   She 

al so used moni es f r om her  c l i ent  t r ust  account  t o bel at edl y pay 

f or  t he appr ai sal  of  t he Moonl i ght  pr oper t y.   She used Schmi dt ' s 

buy out  check t o pay back t he Jones t r uck l oan.   I t  al so 

appear ed t hat  t he l edger s i n t hose cl i ent  mat t er s had been 

al t er ed.    

Thi ede Mat t er .    

¶25 Smi t h al so used f unds f r om her  c l i ent  t r ust  account  

bel ongi ng t o Er wi n Thi ede t o hel p f i nance t he Moonl i t e pur chase.   

Thi ede,  now deceased,  was a c l i ent  of  Wul f f ' s ,  t he r eal  est at e 
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agent .   Thi ede had l i s t ed sever al  pr oper t i es wi t h Wul f f  t o sel l .   

At t or ney Smi t h handl ed a r eal  est at e c l osi ng f or  Thi ede i n Jul y 

2001.   At t or ney Smi t h hel d some of  t he pr oceeds f r om t he buyer  

i n her  t r ust  account  pendi ng cl ear i ng up l i ens t hat  wer e 

c l oudi ng t he t i t l e.   Wul f f  secur ed t he r el eases f r om t he 

j udgment  cr edi t or s hi msel f  i n t he f al l  of  2001 because At t or ney 

Smi t h f ai l ed t o do i t .   By December  2001 Wul f f  had compl et ed al l  

t he wor k necessar y t o compl et e t he r eal  est at e t r ansact i on.    

¶26 On Januar y 9,  2002,  a bal ance of  $4, 294. 99 r emai ned i n 

Thi ede' s account .   Begi nni ng i n Januar y of  2002 and cont i nui ng 

f or  sever al  mont hs,  Thi ede and Wul f f  began aski ng At t or ney Smi t h 

f or  t he bal ance of  t he pr oceeds due Thi ede.   Wul f f  asked 

At t or ney Smi t h sever al  t i mes t o di sbur se t he bal ance,  but  she 

f ai l ed t o do so.   Thi ede event ual l y wi t hdr ew t wo ot her  

pr oper t i es he had l i s t ed f or  sal e wi t h Wul f f ,  and Wul f f  l ost  

Thi ede as a cust omer .  

¶27 On Apr i l  19,  2002,  t wo days af t er  At t or ney Smi t h 

deposi t ed Schmi dt ' s $5, 060 i n her  per sonal  account ,  she wr ot e a 

per sonal  check t o " Cl i ent  Tr ust "  i n t he amount  of  $4, 000 and 

deposi t ed i t  i n her  t r ust  account .   The memo l i ne on t he check 

r eads " Moonl i t e. "  

¶28 A f ew days af t er  deposi t i ng t he $4, 000 check,  At t or ney 

Smi t h wr ot e t r ust  account  check number  1159 i n t he amount  of  

$3, 363. 39 t o Thi ede f or  t he bal ance of  t he pr oceeds due hi m.   On 

Apr i l  22,  2002,  At t or ney Smi t h al so wr ot e t r ust  account  check 

number  1157 i n t he amount  of  $801. 60 t o t he Cl ar k Count y 
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Tr easur er  t o pay t he bal ance of  back pr oper t y t axes on t he 

Thi ede pr oper t y,  whi ch had been due at  t he t i me of  c l osi ng.  

¶29 Thi s mat t er  pr oceeded as a def aul t  pr oceedi ng.   

Ul t i mat el y,  t he r ef er ee f ound t hat  t he OLR had sust ai ned i t s  

bur den of  pr oof  wi t h r espect  t o each of  t he 17 al l egat i ons of  

mi sconduct  cont ai ned i n t he compl ai nt .   As such,  t he r ef er ee 

concl uded t hat  At t or ney Smi t h commi t t ed t he f ol l owi ng 

mi sconduct :  

•  Two count s of  v i ol at i ng f or mer  SCR 20: 1. 15( a) 3 by 

f ai l i ng t o saf eguar d c l i ent  f unds.   

                                                 
3 Ef f ect i ve Jul y 1,  2007,  subst ant i al  changes wer e made t o 

t he Wi sconsi n Supr eme Cour t  Rul es of  Pr of essi onal  Conduct  f or  
At t or neys,  SCR Chapt er  20.   See S.  Ct .  Or der  04- 07,  2007 WI  4,  
293 Wi s.  2d xv,  726 N. W. 2d Ct . R- 45 ( ef f .  Jul y 1,  2007) ;  and 
S.  Ct .  Or der  06- 04,  2007 WI  48,  297 Wi s.  2d xv,  730 
N. W. 2d Ct . R. - 29 ( ef f .  Jul y 1,  2007) .   Because t he conduct  
under l y i ng t hi s case ar ose pr i or  t o Jul y 1,  2007,  unl ess 
ot her wi se i ndi cat ed,  al l  r ef er ences t o t he supr eme cour t  r ul es 
wi l l  be t o t hose i n ef f ect  pr i or  t o Jul y 1,  2007.  

Thi s r ef er ence t o f or mer  SCR 20: 1. 15 appl i es t o mi sconduct  
commi t t ed pr i or  t o Jul y 1,  2004.   For mer  SCR 20: 1. 15( a)  
pr ovi ded:   Saf ekeepi ng pr oper t y.  

 ( a)  A l awyer  shal l  hol d i n t r ust ,  separ at e f r om 
t he l awyer ' s own pr oper t y,  t hat  pr oper t y of  c l i ent s 
and t hi r d per sons t hat  i s i n t he l awyer ' s possessi on 
i n connect i on wi t h a r epr esent at i on or  when act i ng i n 
a f i duci ar y capaci t y.   Funds hel d i n connect i on wi t h a 
r epr esent at i on or  i n a f i duci ar y capaci t y i ncl ude 
f unds hel d as t r ust ee,  agent ,  guar di an,  per sonal  
r epr esent at i ve of  an est at e,  or  ot her wi se.   Al l  f unds 
of  c l i ent s and t hi r d per sons pai d t o a l awyer  or  l aw 
f i r m shal l  be deposi t ed i n one or  mor e i dent i f i abl e 
t r ust  account s as pr ovi ded i n par agr aph ( c) .   The 
t r ust  account  shal l  be mai nt ai ned i n a bank,  savi ngs 
bank,  t r ust  company,  cr edi t  uni on,  savi ngs and l oan 
associ at i on or  ot her  i nvest ment  i nst i t ut i on aut hor i zed 
t o do busi ness and l ocat ed i n Wi sconsi n.   The t r ust  
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•  One count  of  v i ol at i ng SCR 20: 1. 15( b) , 4 by del ayi ng 

di sbur sement  of  c l i ent  f unds t o Thi ede.   

•  Two count s of  v i ol at i ng SCR 20: 1. 7( b) 5 by r epr esent i ng 

a c l i ent  when her  r epr esent at i on was mat er i al l y  l i mi t ed by her  

                                                                                                                                                             
account  shal l  be c l ear l y desi gnat ed as " Cl i ent ' s 
Account "  or  " Tr ust  Account "  or  wor ds of  si mi l ar  
i mpor t .   No f unds bel ongi ng t o t he l awyer  or  l aw f i r m,  
except  f unds r easonabl y suf f i c i ent  t o pay or  avoi d 
i mposi t i on of  account  ser vi ce char ges,  may be 
deposi t ed i n such an account .   Unl ess t he c l i ent  
ot her wi se di r ect s i n wr i t i ng,  secur i t i es i n bear er  
f or m shal l  be kept  by t he at t or ney i n a saf e deposi t  
box i n a bank,  savi ngs bank,  t r ust  company,  cr edi t  
uni on,  savi ngs and l oan associ at i on or  ot her  
i nvest ment  i nst i t ut i on aut hor i zed t o do busi ness and 
l ocat ed i n Wi sconsi n.   The saf e deposi t  box shal l  be 
c l ear l y desi gnat ed as " Cl i ent ' s Account "  or  " Tr ust  
Account "  or  wor ds of  s i mi l ar  i mpor t .   Ot her  pr oper t y 
of  a c l i ent  or  t hi r d per son shal l  be i dent i f i ed as 
such and appr opr i at el y saf eguar ded.   I f  a l awyer  al so 
l i censed i n anot her  st at e i s  ent r ust ed wi t h f unds or  
pr oper t y i n connect i on wi t h an out - of - st at e 
r epr esent at i on,  t hi s pr ovi s i on shal l  not  super sede t he 
t r ust  account  r ul es of  t he ot her  st at e.  

4 Thi s r ef er ence t o f or mer  SCR 20: 1. 15 appl i es t o mi sconduct  
commi t t ed pr i or  t o Jul y 1,  2004.   For mer  SCR 20: 1. 15( b)  
pr ovi ded:  

 Upon r ecei v i ng f unds or  ot her  pr oper t y i n whi ch a 
c l i ent  or  t hi r d per son has an i nt er est ,  a l awyer  shal l  
pr ompt l y not i f y t he c l i ent  or  t hi r d per son i n wr i t i ng.   
Except  as st at ed i n t hi s r ul e or  ot her wi se per mi t t ed 
by l aw or  by agr eement  wi t h t he c l i ent ,  a l awyer  shal l  
pr ompt l y del i ver  t o t he c l i ent  or  t hi r d per son any 
f unds or  ot her  pr oper t y t hat  t he c l i ent  or  t hi r d 
per son i s ent i t l ed t o r ecei ve and,  upon r equest  by t he 
c l i ent  or  t hi r d per son,  shal l  r ender  a f ul l  account i ng 
r egar di ng such pr oper t y.  

5 For mer  SCR 20: 1. 7( b)  st at es:  

 A l awyer  shal l  not  r epr esent  a c l i ent  i f  t he 
r epr esent at i on of  t hat  c l i ent  may be mat er i al l y  
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own i nt er est s i n act i ng as t he at t or ney f or  t he LLC wi t hout  

obt ai ni ng wr i t t en consent  f r om Schmi dt ,  and by ent er i ng i nt o t he 

del ayed r epayment  pl an wi t h Wul f f .   

•  One vi ol at i on of  SCR 20: 1. 8( e) 6 when At t or ney Smi t h 

per sonal l y pai d t he out st andi ng l i en on t he Jones t r uck,  t her eby 

pr ovi di ng f i nanci al  assi st ance t o a c l i ent  i n connect i on wi t h 

pendi ng l i t i gat i on.   

•  Four  count s of  engagi ng i n conduct  i nvol v i ng 

di shonest y,  f r aud and mi sr epr esent at i on i n v i ol at i on of  SCR 

20: 8. 4( c) , 7 by ( 1)  conver t i ng Thi ede' s t r ust  account  f unds t o pay 

f or  t he Jones t r uck,  ( 2)  usi ng t r ust  f unds t o pay t he 

expendi t ur es of  t he LLC,  and ( 3)  by mi sr epr esent i ng t he 

f i nanci al  condi t i on of  t he vent ur e t o Schmi dt ,  i ncl udi ng ( 4)  

                                                                                                                                                             
l i mi t ed by t he l awyer ' s r esponsi bi l i t i es t o anot her  
c l i ent  or  t o a t hi r d per son,  or  by t he l awyer ' s own 
i nt er est s,  unl ess:  

 ( 1)  t he l awyer  r easonabl y bel i eves t he 
r epr esent at i on wi l l  not  be adver sel y af f ect ed;  and 

 ( 2)  t he c l i ent  consent s i n wr i t i ng af t er  
consul t at i on.   When r epr esent at i on of  mul t i pl e c l i ent s 
i n a s i ngl e mat t er  i s under t aken,  t he consul t at i on 
shal l  i ncl ude expl anat i on of  t he i mpl i cat i ons of  t he 
common r epr esent at i on and t he advant ages and r i sks 
i nvol ved.  

6 For mer  SCR 20: 1. 8( e)  st at es " [ a]  l awyer  shal l  not  pr ovi de 
f i nanci al  assi st ance t o a c l i ent  i n connect i on wi t h pendi ng or  
cont empl at ed l i t i gat i on .  .  .  . "  

7 For mer  SCR 20: 8. 4( c)  st at es t hat  i t  i s  mi sconduct  f or  a 
l awyer  t o " engage i n conduct  i nvol v i ng di shonest y,  f r aud,  decei t  
or  mi sr epr esent at i on. "  
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whet her  t her e wer e adequat e f unds t o pay f or  t he i nvent or y and 

mi sr epr esent i ng cer t ai n di sbur sement s.    

•  One vi ol at i on of  SCR 20: 3. 3( a) ( 1) 8 because one of  t hese 

f al se st at ement s about  a di sbur sement  was made t o t he cour t .    

•  Two vi ol at i ons of  SCRs 20: 8. 4( a)  and ( b) , 9 

r espect i vel y,  r el at ed t o her  handl i ng of  t he l i quor  l i cense.   

•  Fi ve count s of  f ai l ur e t o cooper at e wi t h t he OLR i n 

v i ol at i on of  SCR 22. 03( 6) . 10 

¶30 The OLR sought  and t he r ef er ee r ecommended a t wo- year  

suspensi on of  At t or ney Smi t h' s l i cense t o pr act i ce l aw.   

Al t hough not  descr i bed as a mi t i gat i ng f act or  by t he r ef er ee,  i t  

i s  not ewor t hy t hat  At t or ney Smi t h i nf or med t he r ef er ee t hat  she 

was i nj ur ed by a l i ght ni ng st r i ke i n Oct ober  2001 and cont i nues 

                                                 
8 For mer  SCR 20: 3. 3( a) ( 1)  pr ovi des t hat  a l awyer  shal l  not  

knowi ngl y " make a f al se st at ement  of  f act  or  l aw t o a t r i bunal . "   

9 For mer  SCRs 20: 8. 4( a)  and ( b)  pr ovi de:  

 I t  i s  pr of essi onal  mi sconduct  f or  a l awyer  t o:  

 ( a)  v i ol at e or  at t empt  t o v i ol at e t he Rul es of  
Pr of essi onal  Conduct ,  knowi ngl y assi st  or  i nduce 
anot her  t o do so,  or  do so t hr ough t he act s of  
anot her ;  

 ( b)  commi t  a cr i mi nal  act  t hat  r ef l ect s adver sel y 
on t he l awyer ' s honest y,  t r ust wor t hi ness or  f i t ness as 
a l awyer  i n ot her  r espect s[ . ]  

10 SCR 22. 03( 6)  st at es t hat  " [ i ] n t he cour se of  t he 
i nvest i gat i on,  t he r espondent ' s wi l f ul  f ai l ur e t o pr ovi de 
r el evant  i nf or mat i on,  t o answer  quest i ons f ul l y ,  or  t o f ur ni sh 
document s and t he r espondent ' s mi sr epr esent at i on i n a di scl osur e 
ar e mi sconduct ,  r egar dl ess of  t he mer i t s of  t he mat t er s asser t ed 
i n t he gr i evance. "  
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t o suf f er  heal t h pr obl ems i ncl udi ng " gr adual  dec l i ne i n physi cal  

muscl e cont r ol ,  memor y and st r ess management "  t hat  i nduced her  

t o c l ose her  pr act i ce i n 2003.   She had not  pr evi ousl y been 

subj ect  t o di sci pl i ne.   She al so di sput ed some of  t he 

al l egat i ons,  pr i mar i l y wi t h r espect  t o t he amount  of  knowl edge,  

i nf or mat i on and cont r ol  Schmi dt  had over  t he f i nanci al  aspect s  

of  t he f ai l ed busi ness.   She not ed t hat  t he gr i evant s '  

al l egat i ons wer e not  made unt i l  af t er  t hey col l ect ed 

unempl oyment  compensat i on f r om her  of f i ce.   She adds:  

Lest  t he Cour t  t hi nks I  t ake any of  t hese accusat i ons 
l i ght l y,  t hi s i s  my l i f e and r eput at i on t hat  has been 
r ui ned.   I  have suf f er ed f or  mor e t han t hr ee year s 
wi t h Ms.  Schmi dt ' s and her  f ami l y and f r i ends 
accusat i ons.   I  had voi ced t o OLR i n 2004 t hat  I  
desi r ed t o r et i r e my l i cense as I  coul d not  af f or d 
dues nor  at t end CLE' s f or  a pr of essi on t hat  I  coul d no 
l onger  pr act i ce.  

¶31 At t or ney Smi t h no l onger  pr act i ces l aw i n Wi sconsi n.   

¶32 On i ni t i al  consi der at i on of  t hi s mat t er ,  t he cour t  

i ssued an or der  t o show cause i nqui r i ng whet her  r est i t ut i on 

mi ght  be appr opr i at e i n t hi s pr oceedi ng.   The OLR t i mel y 

r esponded t o t he cour t ' s  or der  on Sept ember  21,  2007.   At t or ney 

Smi t h di d not  r espond.   The OLR now r ecommends t hi s cour t  or der  

r est i t ut i on t o a cr edi t or  of  one of  t he est at es admi ni st er ed by 

At t or ney Smi t h,  as f ol l ows:   To Rober t  Bar t h,  d/ b/ a Sav- Ri t e,  i n 

t he amount  of  $425. 69,  t oget her  wi t h i nt er est  f r om November  4,  

2003.  

¶33 The r ef er ee' s r epor t  i ndi cat es t hat  At t or ney Smi t h 

r epr esent ed i n a swor n af f i dav i t  t hat  she had di sbur sed t hi s 
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amount  t o an est at e cr edi t or  ( Sav- Ri t e)  f or  an est at e she 

admi ni st er ed when,  i n f act ,  she had not  made such a 

di sbur sement .    

¶34 We adopt  t he r ef er ee' s f i ndi ngs of  f act  and 

concl usi ons of  l aw i n t hese mat t er s.   We agr ee t hat  At t or ney 

Smi t h' s v i ol at i ons of  t he Rul es of  Pr of essi onal  Conduct  f or  

At t or neys war r ant  a t wo- year  suspensi on of  her  l i cense t o 

pr act i ce l aw i n t hi s st at e,  and we concl ude t hat  At t or ney Smi t h 

shoul d be r equi r ed t o pay r est i t ut i on as set  f or t h her ei n,  as 

wel l  as t o pay t he f ul l  cost s of  t hi s di sci pl i nar y pr oceedi ng 

whi ch t ot al  $3, 504. 07 as of  May 24,  2007.    

¶35 I T I S ORDERED t hat  t he l i cense of  At t or ney Li nda C.  

Smi t h t o pr act i ce l aw i n Wi sconsi n i s suspended f or  a per i od of  

t wo year s,  ef f ect i ve t he dat e of  t hi s or der .  

¶36 I T I S FURTHER ORDERED t hat  wi t hi n 60 days of  t he dat e 

of  t hi s or der ,  At t or ney Li nda C.  Smi t h shal l  pay t o t he Of f i ce 

of  Lawyer  Regul at i on t he cost s of  t hi s pr oceedi ng.   I f  t he cost s  

ar e not  pai d wi t hi n t he t i me speci f i ed and absent  a showi ng t o 

t hi s cour t  of  her  i nabi l i t y  t o pay t hose cost s wi t hi n t hat  t i me,  

t he l i cense of  At t or ney Li nda C.  Smi t h t o pr act i ce l aw i n 

Wi sconsi n shal l  r emai n suspended unt i l  f ur t her  or der  of  t he 

cour t .  

¶37 I T I S FURTHER ORDERED t hat  t hat  wi t hi n 60 days of  t he 

dat e of  t hi s or der ,  At t or ney Li nda C.  Smi t h shal l  pay 

r est i t ut i on t o Rober t  Bar t h,  d/ b/ a Sav- Ri t e,  i n t he amount  of  

$425. 69,  t oget her  wi t h i nt er est  f r om November  4,  2003.  
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¶38 I T I S FURTHER ORDERED t hat  i f  she has not  al r eady done 

so,  At t or ney Li nda C.  Smi t h shal l  compl y wi t h t he pr ovi s i ons of  

SCR 22. 26 concer ni ng t he dut i es of  a per son whose l i cense t o 

pr act i ce l aw i n Wi sconsi n has been suspended.  
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