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Against Linda C. Smith, Attorney at Law

O fice of Lawer Regul ation, FI LED

Conpl ai nant, MAR 21, 2008

V.
David R Schanker

Clerk of Supreme Court

Linda C. Smth,

Respondent .

ATTORNEY disciplinary proceeding. Attorney's |icense

suspended.

11 PER CURI AM W review the referee Stanley F. Hack's
recommendati on that we suspend Attorney Linda C. Smith's license
to practice law for a period of tw years for professional
m sconduct. This matter involves 17 allegations of m sconduct
allegedly commtted in connection wth a failed business
transacti on. Neither the Ofice of Lawer Regulation (OLR) nor

Attorney Smith has appealed the referee's recomendation.
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Therefore, the mtter is submtted to the court for review
pursuant to SCR 22.17(2).1

12 In conducting our review we will affirmthe referee's
findings of fact unless they are clearly erroneous. See In re

Di sciplinary Proceedi ngs Against Sosnay, 209 Ws. 2d 241, 243,

562 N.W2d 137 (1997). W review the referee's conclusions of

| aw de novo. See In re Disciplinary Proceedings Against

Carroll, 2001 W 130, 9129, 248 Ws. 2d 662, 636 N W2d 718. I n
accordance with our authority to supervise the practice of |aw
in this state, we determne the level of discipline that is
appropriate under the particular circunstances, independent of

the referee's recomendati on, but benefiting fromit. See In re

Disciplinary Proceedings Against Wdule, 2003 W 34, 9144, 261

Ws. 2d 45, 660 N. W 2d 686.

13 After independent review of the record, we adopt the
referee's findings of fact and conclusions of |aw. Further, we
agree with the referee's recommendation that Attorney Smth's
license to practice law in this state be suspended for a period

of two years. We also conclude that Attorney Smith should pay

1 SCR 22.17(2) provides: Review appeal.

(2) If no appeal is filed tinely, the suprene
court shall review the referee's report; adopt, reject
or nodify the referee's findings and conclusions or
remand the matter to the referee for additional
fi ndi ngs; and determine and inpose appropriate
di sci pli ne. The court, on its own notion, nay order
the parties to file briefs in the matter.
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restitution in one matter as set forth herein and should pay the
full costs of this disciplinary proceedi ng.

14 Attorney Smth was admtted to practice law in
Wsconsin in 1998. She was admnistratively suspended on
Novenmber 1, 2004, for failure to pay state bar dues. She was
adm nistratively suspended for failure to conplete nandatory
continuing |egal education (CLE) requirenents on June 6, 2005.
Bot h suspensions remain in effect.

15 The alleged m sconduct in this matter derives fromtwo
grievances that were filed by three individuals who were all
involved with Attorney Smth in a failed business venture to
purchase and operate a restaurant. The first grievance was
filed jointly by Dawn Schm dt (Schm dt) and Rose Bryan (Bryan).
The second grievance was filed by Sandra Connell (Connell).

16 On August 30, 2006, the OLR filed a 17-count conpl aint
agai nst Attorney Smth. Attorney Smth was served wth the
conplaint at her then-current address in North Carolina. She
filed an answer, but has not participated further in this
di sci plinary proceeding. Eventually, a default judgnent was
granted, and the referee's report and recomendation was filed
May 9, 2007. No appeal was fil ed.

17 The —record before wus reflects that Schmdt net
Attorney Smth in 2000, when Attorney Smth noved to
Neillsville, Wsconsin, to practice |aw Schm dt  becane
Attorney Smith's office assistant in Decenber 2000. In the fall
of 2001 Attorney Smith proposed to Schmdt that they purchase
and operate a restaurant together called the Moonlite Supper

3
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Cl ub. They fornmed a limted liability conpany (LLC) called
Peridot Ventures, LLC, to wundertake this business venture.
Attorney Smth was one of the LLC nenbers and served as attorney
and accountant for the LLC. It is undisputed that she conpleted
all the paperwork to create this entity.

18 On Cctober 22, 2001, Attorney Smth and Schm dt mnade
an offer to purchase Moonlite in their individual nanes.
Connell (the other grievant) represented the sellers. The
realtor was Terry Wilff (Wilff). Counteroffers and anmended
offers were made in the nanme of the LLC. The LLC was unable to
obtain conventional financing, so the parties negotiated a |and
contract. Attorney Smth drafted and signed the anended offer
setting forth these terns. The offer was accepted on
January 21, 2002. Attorney Smth handled all the negotiations
and drafted the land contract and closing statenment for the
deal, which closed on February 13, 2002.

19 The referee found that Schm dt had no noney to invest
in the LLC venture, and that it was Schm dt's understandi ng that
Attorney Smth would advance the initial capital. Schm dt
explained that she would work in the restaurant and that
Attorney Smth would do everything el se.

10 Attorney Smth and Schm dt ran the restaurant jointly
for about a nonth, from February 14, 2002, until March 2002. 1In
March 2002 Attorney Smth informed Schm dt that Attorney Smth
needed to withdraw from the LLC. Attorney Smith told Schm dt
that she would need to pay Attorney Smith $5,060 to conpensate
her for the noney Attorney Smth had invested in the business.

4
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Attorney Smth told Schmdt that a judge was pressuring her to
cl ose sone estates, and Attorney Smth needed the noney so it
coul d be put back in her trust account to close the estates.

11 Schm dt stated that she did not believe she had any
choice but to buy Attorney Smth out. Accordingly, Schm dt
borrowed $5,060 from her aunt and agreed to allow Attorney Smith
to wwthdraw fromthe LLC

12 After the buy out, Schmdt hired a certified public
accountant to audit the financial condition of the restaurant.
Schm dt was infornmed that Monlite's business checking account
had a negative balance of $13.56, that there was a total of
$21,093.49 in cash not accounted for, and $3,777.51 in accounts
payabl e due to vendors, as well as unpaid taxes, unpaid wages
and $3,468.12 due to Connell for inventory. Schm dt ran the
restaurant until August 2002 when she <closed it due to
i nsol vency.

13 Attorney Smth closed her Neillsville law office in
Decenber 2003 and left Neillsville the next nonth.

14 As noted, the conplaint filed by the OLR contained
numerous allegations of msconduct related to a variety of
guestionabl e business transactions involving Attorney Smth.
These incidents will be discussed seriatim

| nproper Adm nistration of Estate.

115 The referee found that Attorney Smth engaged in
i nproper transactions in connection with an estate she was

admnistrating in Cark County circuit court, In the Estate of

Wlliam M Jones, No. 2001PR73. The decedent, M. Jones, had no
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known heirs and his estate had m nimal assets. |In Novenber 2001
M d-Wsconsin Bank filed a claim against the Jones estate
because of a lien they held on a truck M. Jones had owned. On
February 6, 2002, Attorney Smth wote trust account check
nunber 1137 in the anmount of $1,475 to Md-Wsconsin Bank to
satisfy the bank's claim against the Jones estate. However,
when she wote this check, no funds from the Jones estate were
on deposit in Attorney Smth's trust account. She later
expl ained that she did not want the estate to |ose the vehicle
and that is why she satisfied the |ien.

16 She apparently then told Bryan, Schm dt's nother, that
she had purchased a truck for snowl ow ng (presumably for the
restaurant), and asked Bryan to put the title for the truck in
Bryan's nanme. Bryan refused. Attorney Smth eventually induced
Schmidt to pay her $1,475 for the truck as part of the buy out
of Attorney Smth's interest in the LLC

Failure to Pay Real Estate Conm ssion.

17 The OLR alleged and the referee found that Attorney
Smth breached an agreenent to pay a real estate comm ssion of
$8,400 in connection with the restaurant purchase. Att or ney
Smth first asked Wl ff, the real estate agent, if he would
allow the LLC to delay paying his commssion until the balloon
paynment on the land contract cane due in one year. At that
time, WiIlff had a legal retainer agreenent with Attorney Smth
for his real estate business—she was representing sonme of his

clients in other ongoing real estate matters. Nonet hel ess,
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Attorney Smith neither reduced this paynent agreenent to witing
nor obtained a witten conflict waiver fromWilff.

Failure to Pay for Inventory.

118 The OLR s conplaint alleged further that Attorney
Smth apparently agreed to pay Connell, the seller's
representative, for the consumable inventory remaining at the
restaurant at the tinme of purchase. However, the land contract
closing statenent, drafted by Attorney Smth, contained no
reference to Connell's inventory. Before the closing, Attorney
Smth, Schmdt, Connell and a few other individuals inventoried
the consunable goods that would be transferred to the LLC
Attorney Smth had the inventory sheets before the closing and
allegedly took them to her office to be typed. At  Attorney
Smth's request, Connell provided Attorney Smth with receipts
for each of the itenms on the inventory. Attorney Smth |ater
told the OLR that "Ms. Connell oversaw the counting of the
inventory as it was her nerchandise and she held all the
i nvoi ces."

119 After the restaurant opened, Connell asked Attorney

Smth several tines for the inventory total and the anount owed

to her. Each tinme Attorney Smith told her it was not vyet
conpl et e. Connel | never received paynent for the consumable
inventory she transferred to the LLC Subsequent accounti ng

i ndi cated the consumabl e inventory total ed $3, 468. 12.

Li quor License.

120 According to the OLR conplaint, Attorney Smth asked
Bryan to apply for the Cass B liquor I|icense, ostensibly

7
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because Attorney Smth had an OW ordinance violation charge
pendi ng against her, and Schm dt had an old felony conviction
However, Attorney Smth told the OLR that she never spoke wth
Bryan about placing the liquor license in Bryan's nane and
asserted she told Schmdt it was Schmdt's responsibility to
arrange for a liquor |icense.

21 Bryan stated that she applied for a liquor |icense at
Attorney Smth's request on January 28, 2002. The Town of Pine
Vall ey approved the request, but a license was not issued
because Bryan w thdrew her application after Attorney Smth told
her that she had negotiated with Connell to |eave the I|iquor
license in Connell's nanme until it expired in June 2002.

Attorney Smth later told the OLR that she did not know that the

liquor license had remained in Connell's nanme until it expired
in June 2002. Such an arrangenent would be contrary to state
| aw. 2

Buy out.

122 On April 17, 2002, Schm dt and Bryan went to Attorney

Smth's office to conplete the buy out. Attorney Smth did not

2 Wsconsin Stat. § 125.04(1) provides that no person nay
sell alcoholic beverages w thout the appropriate |icense. The
Moonlite restaurant operation required a retail Cass B |iquor
license. Sections 125.04(13) and 125.66(1) provide for crimnal
penalties for violations of 8 125.04(1). Wsconsin case |aw has
interpreted 8 125.04(1) to require the actual owner of the Cd ass
B premises to possess the license in his/her own nane. See
State v. Eastman, 148 Ws. 2d 254, 435 N W2d 278 (C. App.
1988) .
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advise Schmdt to obtain independent |egal advice regarding
Schm dt's purchase of the LLC from Attorney Smth.

123 According to the OLR conplaint, Attorney Smith
prepared and presented Schm dt with a nunber of docunents during
the neeting. On Attorney Smith's advice, Bryan agreed to
replace Attorney Smith as a nenber of the LLC Attorney Smth
gave Schm dt two boxes that supposedly contained all of the
financial records for Monlite. At the neeting, Attorney Smth
commented to Schm dt and Bryan that she would now be able to put
her clients' noney back in her trust account.

Trust Account |nfractions.

24 The OLR alleged that Attorney Smth commtted nunerous
trust account infractions, including using noney from her trust
account to cover various expenditures made in connection wth
the restaurant purchase, and using the proceeds obtained from
Schmdt in the buy out to replace sone of these funds. For
exanple, Attorney Smth wused nonies from her client trust
account to pay the anobunt due at the land contract closing. She
al so used nonies from her client trust account to belatedly pay
for the appraisal of the Monlight property. She used Schmdt's
buy out check to pay back the Jones truck [ oan. It also
appeared that the ledgers in those client matters had been
al tered.

Thi ede Matter.

25 Smith also used funds from her client trust account
bel onging to Erwin Thiede to help finance the Monlite purchase.
Thi ede, now deceased, was a client of WIff's, the real estate

9
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agent. Thiede had listed several properties with Wilff to sell.
Attorney Smith handled a real estate closing for Thiede in July
2001. Attorney Smth held sone of the proceeds from the buyer
in her trust account pending clearing up liens that were
clouding the title. Wil ff secured the releases from the
judgnent creditors hinself in the fall of 2001 because Attorney
Smith failed to do it. By Decenber 2001 Wil ff had conpleted all
the work necessary to conplete the real estate transaction.

26 On January 9, 2002, a balance of $4,294.99 remained in
Thi ede' s account. Begi nning in January of 2002 and continuing
for several nonths, Thiede and Wil ff began asking Attorney Smith
for the balance of the proceeds due Thiede. Wil ff asked
Attorney Smth several times to disburse the balance, but she
failed to do so. Thi ede eventually wthdrew two other
properties he had listed for sale with Wilff, and Wil ff | ost
Thi ede as a custoner.

127 On April 19, 2002, tw days after Attorney Smth
deposited Schmdt's $5,060 in her personal account, she wote a
personal check to "Cient Trust" in the amount of $4,000 and
deposited it in her trust account. The nmeno |ine on the check
reads "Moonlite."

128 A few days after depositing the $4,000 check, Attorney
Smth wote trust account check nunber 1159 in the anount of
$3,363.39 to Thiede for the balance of the proceeds due him On
April 22, 2002, Attorney Smth also wote trust account check
nunber 1157 in the anount of $801.60 to the Cdark County

10



No. 2006AP2112-D

Treasurer to pay the balance of back property taxes on the
Thi ede property, which had been due at the tine of closing.

129 This matter proceeded as a default pr oceedi ng.
Utimately, the referee found that the OLR had sustained its
burden of proof with respect to each of the 17 allegations of
m sconduct contained in the conplaint. As such, the referee
concl uded t hat At t or ney Smth comm tted t he foll ow ng
m sconduct :

. Two counts of violating former SCR 20:1.15(a)® by

failing to safeguard client funds.

3 Effective July 1, 2007, substantial changes were nade to
the Wsconsin Suprene Court Rules of Professional Conduct for
Attorneys, SCR Chapter 20. See S. Q. Oder 04-07, 2007 W 4,
293 Ws. 2d xv, 726 NW2d C.R45 (eff. July 1, 2007); and
S. C. O der 06- 04, 2007 W 48, 297 Ws. 2d xv, 730
NW2d &G.R-29 (eff. July 1, 2007). Because the conduct
underlying this case arose prior to July 1, 2007, wunless
otherwi se indicated, all references to the suprene court rules

will be to those in effect prior to July 1, 2007.

This reference to fornmer SCR 20:1.15 applies to m sconduct
commtted prior to July 1, 2004. Former SCR 20:1.15(a)
provi ded: Saf ekeepi ng property.

(a) A lawer shall hold in trust, separate from
the lawer's own property, that property of clients
and third persons that is in the |lawer's possession
in connection with a representation or when acting in
a fiduciary capacity. Funds held in connection with a
representation or in a fiduciary capacity include
funds held as trustee, agent, guardian, persona
representative of an estate, or otherw se. Al  funds
of clients and third persons paid to a |lawer or |aw
firm shall be deposited in one or nore identifiable
trust accounts as provided in paragraph (c). The
trust account shall be mintained in a bank, savings
bank, trust conpany, credit wunion, savings and | oan
association or other investnent institution authorized
to do business and l|ocated in Wsconsin. The trust

11
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One count of violating SCR 20:1.15(b),* by delaying

di sbursement of client funds to Thi ede.

Two counts of violating SCR 20:1.7(b)> by representing

a client when her representation was materially |[imted by her
account shall be <clearly designated as "Cient's
Account” or "Trust Account”™ or words of simlar

conmi
provi

i nport. No funds belonging to the lawer or law firm
except funds reasonably sufficient to pay or avoid
i nposition  of account service charges, may be
deposited in such an account. Unless the client
otherwse directs in witing, securities in bearer
form shall be kept by the attorney in a safe deposit

box

in a bank, savings bank, trust conpany, credit

uni on, savings and |oan association or ot her
investnment institution authorized to do business and
| ocated in Wsconsin. The safe deposit box shall be
clearly designated as "Client's Account™ or "Trust
Account” or words of simlar inport. O her property
of a client or third person shall be identified as

such

and appropriately safeguarded. If a |lawyer also

licensed in another state is entrusted with funds or
property in connection W th an out-of -state
representation, this provision shall not supersede the
trust account rules of the other state.

* This reference to former SCR 20:1.15 applies to m sconduct

tted
ded:

prior to July 1, 2004. Former SCR 20:1.15(b)

Upon receiving funds or other property in which a

client or third person has an interest, a |awer shal
pronmptly notify the client or third person in witing.
Except as stated in this rule or otherwise permtted
by law or by agreenent with the client, a | awer shal
pronptly deliver to the client or third person any

f unds

or other property that the client or third

person is entitled to receive and, upon request by the
client or third person, shall render a full accounting
regardi ng such property.

> Former SCR 20:1.7(b) states:

A lawer shall not represent a client if the

representation of that <client may be mterially

12
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own interests in acting as the attorney for the LLC wthout
obtaining witten consent from Schm dt, and by entering into the
del ayed repaynent plan with Wil ff.

. One violation of SCR 20:1.8(e)® when Attorney Snmith
personal ly paid the outstanding lien on the Jones truck, thereby
providing financial assistance to a client in connection wth
pending litigation.

. Four counts of engagi ng in conduct i nvol vi ng
di shonesty, fraud and msrepresentation in violation of SCR
20:8.4(c),” by (1) converting Thiede's trust account funds to pay
for the Jones truck, (2) wusing trust funds to pay the
expenditures of the LLC, and (3) by msrepresenting the

financial condition of the venture to Schmdt, including (4)

limted by the lawer's responsibilities to another
client or to a third person, or by the lawer's own
i nterests, unless:

(1) t he | awyer reasonabl y bel i eves t he
representation will not be adversely affected; and
(2) the client consents in witing after

consultation. \When representation of nultiple clients
in a single matter is undertaken, the consultation

shall include explanation of the inplications of the
common representation and the advantages and risks
i nvol ved.

® Former SCR 20:1.8(e) states "[a] |awer shall not provide
financial assistance to a client in connection with pending or
contenplated litigation . . . ."

" Former SCR 20:8.4(c) states that it is misconduct for a

| awyer to "engage in conduct involving dishonesty, fraud, deceit
or m srepresentation.”

13
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whet her there were adequate funds to pay for the inventory and
m srepresenting certain di sbursenents.

. One violation of SCR 20:3.3(a)(1)® because one of these
fal se statenents about a di sbursenent was made to the court.

. Two violations  of SCRs  20:8.4(a) and (b),?®
respectively, related to her handling of the liquor |icense.

. Five counts of failure to cooperate with the OLR in
viol ation of SCR 22.03(6).%°

130 The OLR sought and the referee recommended a two-year
suspension of Attorney Smth's Ilicense to practice |aw
Al t hough not described as a mtigating factor by the referee, it
is noteworthy that Attorney Smth infornmed the referee that she

was injured by a lightning strike in October 2001 and conti nues

8 Former SCR 20:3.3(a)(1l) provides that a |lawer shall not
knowi ngly "make a fal se statenent of fact or lawto a tribunal."

® Former SCRs 20:8.4(a) and (b) provide:
It is professional m sconduct for a | awer to:

(a) violate or attenpt to violate the Rules of

Pr of essi onal Conduct , knowi ngly assist or induce
another to do so, or do so through the acts of
anot her;

(b) commt a crimnal act that reflects adversely
on the lawer's honesty, trustworthiness or fitness as
a lawer in other respects].]

0'SCR 22.03(6) states that "[i]n the course of the
investigation, the respondent's wlful failure to provide
rel evant information, to answer questions fully, or to furnish
docunents and the respondent's m srepresentation in a disclosure
are msconduct, regardless of the nerits of the matters asserted
in the grievance."

14
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to suffer health problens including "gradual decline in physical
muscle control, nenory and stress managenment” that induced her
to close her practice in 2003. She had not previously been
subject to discipline. She also disputed sonme of the
all egations, primarily with respect to the amount of know edge,
information and control Schm dt had over the financial aspects
of the failed business. She noted that the grievants'
all egations were not made until after they collected

unenpl oynent conpensation from her office. She adds:

Lest the Court thinks | take any of these accusations
lightly, this is ny life and reputation that has been
rui ned. | have suffered for nore than three years
wth M. Schmdt's and her famly and friends
accusati ons. | had voiced to OLR in 2004 that |
desired to retire ny license as | could not afford
dues nor attend CLE' s for a profession that | could no
| onger practice.

31 Attorney Smth no | onger practices |aw in Wsconsin.

132 On initial consideration of this matter, the court
issued an order to show cause inquiring whether restitution
m ght be appropriate in this proceeding. The OLR tinely
responded to the court's order on Septenber 21, 2007. Attorney
Smith did not respond. The OLR now recommends this court order
restitution to a creditor of one of the estates adm nistered by
Attorney Smth, as follows: To Robert Barth, d/b/a Sav-Rite, in
the anount of $425.69, together with interest from Novenber 4,
2003.

133 The referee's report indicates that Attorney Smth

represented in a sworn affidavit that she had disbursed this

15
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anount to an estate creditor (Sav-Rite) for an estate she
adm ni stered when, in fact, she had not nmade such a
di sbur senent .

134 We adopt the referee's findings of fact and
conclusions of law in these matters. We agree that Attorney
Smth's violations of the Rules of Professional Conduct for
Attorneys warrant a two-year suspension of her license to
practice law in this state, and we conclude that Attorney Smth
should be required to pay restitution as set forth herein, as
well as to pay the full costs of this disciplinary proceeding
which total $3,504.07 as of May 24, 2007.

135 IT IS ORDERED that the license of Attorney Linda C
Smth to practice law in Wsconsin is suspended for a period of
two years, effective the date of this order.

136 IT IS FURTHER ORDERED that within 60 days of the date
of this order, Attorney Linda C. Smth shall pay to the Ofice
of Lawyer Regul ation the costs of this proceeding. |If the costs
are not paid within the tine specified and absent a showing to

this court of her inability to pay those costs within that tine,

the license of Attorney Linda C. Smth to practice law in
Wsconsin shall remain suspended until further order of the
court.

137 IT IS FURTHER ORDERED that that within 60 days of the
date of this order, Attorney Linda C Smth shall pay
restitution to Robert Barth, d/b/a Sav-Rite, in the amount of

$425.69, together with interest from Novenber 4, 2003.

16
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138 IT IS FURTHER ORDERED that if she has not already done
so, Attorney Linda C. Smth shall conply with the provisions of
SCR 22.26 concerning the duties of a person whose license to

practice law in Wsconsin has been suspended.

17
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