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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed.   

 

¶1 ANN WALSH BRADLEY,  J.    The pet i t i oner ,  Wi l l i am Tr oy 

For d,  seeks r evi ew of  an unpubl i shed cour t  of  appeal s deci s i on 

af f i r mi ng a j udgment  convi ct i ng hi m of  bat t er y,  bai l  j umpi ng,  

and conspi r acy t o br i be a wi t ness,  al l  as a r epeat er . 1 For d 

mai nt ai ns t he c i r cui t  cour t  er r oneousl y exer ci sed i t s di scr et i on 

when i t  deni ed hi s mot i on f or  a mi st r i al .   He cont ends t hat  he 

                                                 
1 See St at e v.  For d,  No.  2006AP806- CR,  unpubl i shed sl i p 

opi ni on ( Wi s.  Ct .  App.  December  12,  2006) ( af f i r mi ng a j udgment  
of  t he c i r cui t  cour t  f or  Ashl and Count y,  Rober t  E.  Eat on,  
Judge) .  



No.  2006AP0806- CR   

 

2 
 

i s ent i t l ed t o an aut omat i c r ever sal  of  hi s convi ct i ons because 

t he bai l i f f ' s  cont act  wi t h t he v i ct i m of  t he cr i me made t he 

bai l i f f  a pot ent i al  wi t ness and t ai nt ed t he j ur y del i ber at i ons.   

He f ur t her  asser t s t hat  t he c i r cui t  cour t  er r ed i n al l owi ng 

wi t nesses t o t est i f y r egar di ng t he cont ent s of  a sur vei l l ance 

vi deot ape.   

¶2 We det er mi ne t hat  t he bai l i f f ' s  cont act  wi t h t he cr i me 

vi ct i m i s not  st r uct ur al  er r or  and does not  r equi r e aut omat i c 

r ever sal .  Fur t her ,  t he c i r cui t  cour t ' s  det er mi nat i on t hat  t he 

al l eged er r or  was not  suf f i c i ent l y pr ej udi c i al  t o war r ant  a 

mi st r i al  was wi t hi n i t s di scr et i on.   Ther ef or e,  t he c i r cui t  

cour t ' s  deci s i on t o deny For d' s mot i on f or  mi st r i al  was not  an 

er r oneous exer ci se of  i t s  di scr et i on.    

¶3 I n addi t i on,  we det er mi ne t hat  because t he 

sur vei l l ance t ape was unpl ayabl e,  and t he St at e made r easonabl e 

ef f or t s t o r est or e i t  t o pl ayabi l i t y ,  t he c i r cui t  cour t  di d not  

er r  i n concl udi ng t hat  t he t ape was dest r oyed wi t hi n t he meani ng 

of  Wi s.  St at .  § 910. 04( 1) .   We t her ef or e det er mi ne t hat  t he 

c i r cui t  cour t  di d not  er r oneousl y exer ci se i t s di scr et i on i n 

admi t t i ng t est i mony r egar di ng t he cont ent s of  t he t ape.   

Accor di ngl y,  we af f i r m t he cour t  of  appeal s.  

I  

¶4 I n August  2004,  at  about  one o' c l ock i n t he mor ni ng,  

For d and a f emal e compani on ent er ed an Ashl and conveni ence 

st or e.  The f emal e came t o t he count er  t o pay f or  some i t ems.  As 

t he st or e c l er k was t endi ng t o t he compani on,  For d came up 

behi nd t he cl er k and st r uck hi m i n t he head wi t h a gl ass bot t l e.  
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For d next  st r uck t he c l er k sever al  t i mes i n t he f ace wi t h hi s 

hands.   

¶5 At  t r i al  t he c l er k t est i f i ed t hat  For d t hen pi cked up 

a st apl er ,  shook i t  at  hi m,  and demanded t hat  he gi ve For d hi s 

car .   When t he cl er k r ef used,  For d j oi ned hi s compani on at  t he 

count er  and suggest ed t hat  t he c l er k pay f or  her  mer chandi se.  

Agai n,  t he c l er k r ef used.  The compani on pai d f or  her  i t ems.  For d 

t hen apol ogi zed f or  hi s conduct  and asked t he cl er k i f  he was 

goi ng t o cal l  t he pol i ce.  When t he cl er k r esponded t hat  he di d 

not  i nt end t o cal l  t hem,  For d and hi s compani on l ef t .   

¶6 About  t wo hour s l at er  a r egul ar  cust omer ,  Lar r y 

Wol f gr am,  came t o t he conveni ence st or e dur i ng hi s shi f t  as a 

cab dr i ver .  When Wol f gr am hear d about  t he i nci dent  he 

r ecommended t hat  t he c l er k cal l  t he pol i ce and t he st or e 

manager ,  and t he cl er k di d so.   

¶7 Wol f gr am l ef t  t he st or e f or  a dr i ve,  but  he r et ur ned a 

whi l e l at er .  When he r et ur ned,  pol i ce of f i cer s wer e pr esent  at  

t he st or e.  One of f i cer  was l ooki ng f or  t he phone number  f or  t he 

st or e.  Wol f gr am r et r i eved t he number  f r om a phonebook,  wr ot e i t  

down,  and handed i t  t o t he of f i cer .  Wol f gr am l ef t  wi t hout  

speaki ng t o t he of f i cer .  

A.  The Bai l i f f  

¶8 Dur i ng di r ect  exami nat i on of  t he c l er k on t he f i r st  

day of  t r i al ,  t he pr osecut i ng at t or ney asked t he cl er k why he 

di d not  cal l  t he pol i ce i mmedi at el y af t er  t he i nci dent .  The 

cl er k st at ed t hat  he si mpl y kept  wor ki ng because he needed t he 

money and t hat  t he bl ows he r ecei ved af f ect ed hi s per cept i ons.  
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He expl ai ned t hat  he deci ded t o cal l  t he pol i ce af t er  i t  was 

r ecommended t hat  he do so.   Bot h t he St at e and t he def ense wer e 

under  t he i mpr essi on t hat  t he c l er k cal l ed t he pol i ce af t er  

speaki ng wi t h hi s manager .   When t he pr osecut i ng at t or ney asked 

i f  i t  was hi s manager  who made t he r ecommendat i on,  t he c l er k 

r esponded by poi nt i ng t o t he bai l i f f .   Wol f gr am was ser vi ng as a 

bai l i f f  at  t he t r i al .   The cour t  i nt er ceded,  at t empt i ng t o 

c l ar i f y t he s i t uat i on:    

The Cour t :  Just  f or  t he r ecor d,  ar e you poi nt i ng t o 
t he bai l i f f ,  Mr .  Wol f gr am?  

A:  Yes,  I  am.  

¶9 At  t he concl usi on of  t he c l er k ' s di r ect  exami nat i on,  

t he cour t  t ook a r ecess.  I t  had anot her  per son act  as bai l i f f  

and i nst r uct ed Wol f gr am " not  t o have any cont act  wi t h t he j ur or s 

i n t he case. "   

¶10 Af t er  t he br eak,  t he cour t  exami ned Wol f gr am' s r ol e i n 

t he case.  I t  est abl i shed t hat  Wol f gr am had not  di scussed t he 

mat t er  wi t h t he j ur or s.  Wol f gr am st at ed t hat  he di d not  r eal i ze 

unt i l  t he mor ni ng of  t he t r i al  t hat  t he case f or  whi ch he was 

ser vi ng as bai l i f f  concer ned t he i nci dent  at  t he conveni ence 

st or e.  He st at ed t hat  he had not  sai d anyt hi ng because hi s 

cont act  wi t h t he case had been so l i mi t ed and seemi ngl y 

i r r el evant .  

¶11 For d moved f or  a mi st r i al ,  ar gui ng t hat  Wol f gr am coul d 

be an i mpor t ant  def ense wi t ness i f  t he c l er k di d not  ment i on 

anyt hi ng about  an at t empt ed ar med r obber y.   Addi t i onal l y,  he 

ar gued t hat  t he j ur y coul d have been i mpr oper l y i nf l uenced 
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because t he j ur or s " woul d l i kel y want  t o know"  what  t he bai l i f f  

" mi ght  have t o say about  t he case. "    

¶12 The ci r cui t  cour t  deni ed t he mot i on.  I t  st at ed t hat  

t her e was no i ndi cat i on t hat  Wol f gr am had any i mpr oper  cont act  

wi t h t he j ur y or  had sai d anyt hi ng t o t he j ur y r egar di ng t he 

i nci dent .  Fur t her ,  t he cour t  det er mi ned t hat  t her e was not  even 

an appear ance of  i mpr opr i et y because Wol f gr am was not  a wi t ness 

f or  t he St at e and onl y a pot ent i al  wi t ness f or  t he def ense.   

¶13 The cour t  expl ai ned t hat  i t  di d not  " consi der  hi m a 

cr i t i cal  wi t ness or  even a mat er i al  wi t ness,  [ r at her ]  we have 

somebody who i s  pot ent i al l y  t he hundr edt h per son t hat  [ t he 

c l er k]  t al ked t o t hat  day af t er  t he al l eged event s. "  Thus,  based 

on Wi sconsi n case l aw, 2 t he cour t  concl uded t hat  i t  had no basi s 

f or  decl ar i ng a mi st r i al  because i t  di d not  " have a basi s f or  

concl udi ng t hat  t he par t i es can' t  r ecei ve a f ai r  t r i al  i n t hi s 

case. "   

¶14 Nonet hel ess,  t he cour t  r epl aced Wol f gr am wi t h a 

di f f er ent  bai l i f f .  As a pr ecaut i on i n case For d wi shed t o cal l  

Wol f gr am as a wi t ness,  t he cour t  excl uded Wol f gr am f r om t he 

t r i al  and i nst r uct ed hi m not  t o di scuss t he case wi t h wi t nesses.  

I n addi t i on,  i t  quest i oned t he j ur y as t o whet her  any member s 

knew Wol f gr am and whet her  t hey coul d be f ai r  and i mpar t i al .  One 

j ur or  st at ed t hat  Wol f gr am was a cousi n of  one of  her  r el at i ves 

                                                 
2 The ci r cui t  cour t  based i t s deci s i on on La Val l ey v.  

St at e,  188 Wi s.  68,  205 N. W.  412 ( 1925) ;  Sur ma v.  St at e,  260 
Wi s.  510,  51 N. W. 2d 47 ( 1952) ;  St at e v.  Cot t er ,  262 Wi s.  168,  54 
N. W. 2d 43 ( 1952) ;  and Cul l en v .  St at e,  26 Wi s.  2d 652,  133 
N. W. 2d 284 ( 1965) .  
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by mar r i age,  but  t hat  she coul d deci de t he case f ai r l y and 

i mpar t i al l y .  No ot her  j ur or s r esponded when asked i f  t hey knew 

Wol f gr am,  and no j ur or s i ndi cat ed t hat  t hei r  cont act  wi t h 

Wol f gr am as bai l i f f  woul d keep t hem f r om act i ng f ai r l y  and 

i mpar t i al l y  i n t he case.   

¶15 Cr oss- exami nat i on of  t he c l er k cont i nued wi t h a new 

bai l i f f .  Al t hough For d subpoenaed Wol f gr am t o appear  as a 

wi t ness,  he r el eased Wol f gr am f r om t he subpoena t he f ol l owi ng 

day.   He di d not  cal l  Wol f gr am as a wi t ness at  any poi nt  i n t he 

t r i al .   

B.  The Vi deot ape 

¶16 For d' s act i ons at  t he conveni ence st or e wer e r ecor ded 

by t he st or e' s sur vei l l ance camer as.  The st or e' s sur vei l l ance 

syst em uses a " mul t i pl exor "  devi ce,  whi ch t akes t i me- l apsed 

st i l l  i mages f r om mul t i pl e camer as and r ecor ds t hem sequent i al l y  

on a st andar d v i deot ape.  When t he t ape i s pl ayed on speci al i zed 

equi pment ,  mul t i pl e i mages appear  on t he scr een si mul t aneousl y.  

However ,  when i t  i s  pl ayed on a st andar d t ape pl ayer ,  mul t i pl e 

i mages f r om di f f er ent  camer as appear  i n r api d successi on and t he 

t ape i s i ncompr ehensi bl e.  

¶17 The t ape on whi ch t he act i ons wer e r ecor ded became 

damaged and unpl ayabl e.  For d f i l ed a mot i on t o di smi ss t he case,  

ar gui ng t hat  t he t ape was excul pat or y evi dence and shoul d have 

been pr eser ved by t he St at e.  

¶18 At  t he hear i ng on For d' s mot i on t o di smi ss,  t he 

of f i cer  i n char ge of  t he i nvest i gat i on scene t est i f i ed t hat  he 
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met  wi t h t he conveni ence st or e manager  t o r evi ew t he t ape.  He 

descr i bed t he cont ent s of  t he t ape as f ol l ows:   

[ The st or e c l er k]  was behi nd t he count er .  A mal e and 
f emal e came i nt o t he st or e and t he next  t hi ng you see 
i s t he mal e and f emal e ar e at  t he check- out  and t he 
mal e appr oaches [ t he c l er k]  behi nd t he count er ,  
appar ent l y st r i kes hi m wi t h an obj ect  and t he next  
t hi ng you see i s t hi s mal e agai n t aki ng a punch at  
[ t he c l er k]  or  [ t he c l er k]  put s up hi s ar ms i n def ense 
t o t r y t o bl ock t he bl ow t hen t he t wo mal es wer e——
act ual l y [ t he c l er k]  and t he mal e wer e f ace- t o- f ace 
and t hen t he mal e wal ks back behi nd——f r om out  behi nd 
t he t i l l  ar ea t o check out  wher e t he f emal e was st i l l  
s t andi ng and i t  l ooked l i ke a money t r ansact i on was 
made f or  an i t em and t he mal e and f emal e exi t ed t he 
st or e.  

¶19 The of f i cer  i ndi cat ed t hat  For d was t he mal e who 

ent er ed t he st or e on t he vi deot ape.  He di d not  r ecal l  seei ng 

i mages of  For d pi cki ng up a st apl er  or  any obj ect  ot her  t han t he 

one used f or  t he i ni t i al  st r i ke t o t he c l er k.  The of f i cer  

t est i f i ed t hat  he wat ched t he t ape wi t h t he st or e manager  

appr oxi mat el y t wo t i mes.  He t est i f i ed t hat  t he st or e manager  

of f er ed t o send t he t ape t o t he st or e' s di st r i ct  headquar t er s so 

t hat  i t  coul d c l ar i f y t he i mages on t he t ape and pr oduce st i l l  

phot ogr aphs of  t he i nci dent .   

¶20 The st or e manager  t est i f i ed t hat  af t er  r evi ewi ng t he 

t ape wi t h t he pol i ce,  she pl ayed t he t ape a coupl e of  t i mes each 

f or  t he st or e' s owner  and f or  t he c l er k.  However ,  she di d not  

send t he t ape t o di st r i ct  headquar t er s.   

¶21 A f ew weeks l at er ,  a det ect i ve r et r i eved t he t ape f r om 

t he st or e' s manager  so t hat  t he st at e cr i me l ab coul d r epr oduce 

t he t ape i n a f or mat  t hat  coul d be pl ayed on a st andar d t ape 
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pl ayer  and pr ovi de copi es t o bot h t he St at e and t he def ense.  A 

member  of  t he Ashl and pol i ce depar t ment  pl aced t he t ape i nt o a 

l ar ge,  unpadded envel ope and mai l ed i t  t o t he cr i me l ab v i a U. S.  

Post al  Ser vi ce.  

¶22 When a st at e cr i me l ab anal yst  at t empt ed t o v i ew t he 

t ape,  he not i ced t hat  t he casset t e shel l  was cr acked.  He 

r emount ed t he t ape i nt o a new shel l .  When he began vi ewi ng t he 

t ape,  i t  appear ed nor mal .  However ,  as t he t ape appr oached t he 

poi nt  wher e For d' s act i ons wer e r ecor ded,  t he i mage det er i or at ed 

i n a way t hat  i s consi st ent  wi t h t hat  por t i on of  t he t ape havi ng 

been pl ayed r epeat edl y.  As t he t ape pr ogr essed,  t he anal yst ' s 

t ape pl ayer  shut  down.   

¶23 The anal yst ' s exami nat i on of  t he t ape r eveal ed t hat  

t her e was a f i l m deposi t  on t he sur f ace of  t he t ape.  Hi s  

exami nat i on al so r eveal ed t hat  t he t ape was physi cal l y damaged;  

he descr i bed t he t ape as bei ng " cr i nkl ed. "  He t r i ed t o r emove 

t he f i l m by appl y i ng di st i l l ed wat er  t o t he t ape,  whi ch i s t he 

st andar d pr ocedur e f or  such pr obl ems.  However ,  t he wat er  di d not  

r emove t he f i l m.  

¶24 At  t he mot i on hear i ng t he anal yst  t est i f i ed t hat  a 

st r onger  sol vent  mi ght  r emove t he deposi t  f r om t he t ape,  but  i t  

woul d not  r epai r  t he cr i nkl i ng and coul d damage t he t ape 

f ur t her .  He t her ef or e di d not  at t empt  t o r epai r  t he t ape by 

appl y i ng t he st r onger  sol vent .  At  t he hear i ng t he par t i es al so 

di scussed t hat  t he St at e of f er ed t he t ape t o one of  For d' s 

at t or neys,  who l at er  r et ur ned t he t ape.   The St at e r emai ned 

wi l l i ng t o make t he t ape avai l abl e t o any exper t  desi gnat ed by 
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For d t o r evi ew or  r epai r  t he t ape.  For d never  desi gnat ed an 

exper t .   

¶25 The ci r cui t  cour t  deni ed For d' s mot i on t o di smi ss.  I t  

det er mi ned t hat  t her e was not hi ng obvi ousl y excul pat or y on t he 

t ape.  The cour t  r easoned t hat  al t hough t he t est i mony i ndi cat ed 

t hat  t he t ape di d not  show For d wi el di ng a st apl er ,  t hat  coul d 

be due t o t he l i mi t at i ons of  t he sur vei l l ance syst em or  

wi t nesses f or get t i ng t he st apl er .  The cour t  f ur t her  det er mi ned 

t hat  t her e was no bad f ai t h i n damagi ng t he t ape.   

¶26 Bef or e t r i al ,  For d f i l ed a mot i on i n l i mi ne t o 

pr ohi bi t  t he St at e f r om i nt r oduci ng evi dence of  t he cont ent s of  

t he t ape.  The ci r cui t  cour t  deni ed t he mot i on,  st at i ng t hat  t he 

t ape was dest r oyed and t hat  t her e had been " no showi ng of  bad 

f ai t h on t he par t  of  t he pol i ce i n t er ms of  how t he t ape came t o 

be dest r oyed. "  Thus,  i t  det er mi ned t hat  t est i mony r egar di ng t he 

cont ent s of  t he t ape was admi ssi bl e under  Wi s.  St at .  § 910. 04.  

At  t r i al ,  t he st or e manager  and t he pol i ce of f i cer  who had 

vi ewed t he t ape t est i f i ed r egar di ng i t s cont ent s.   Thei r  

t est i mony was consi st ent  wi t h t he t est i mony t hey had gi ven at  

t he mot i on hear i ng.  

¶27 A j ur y convi ct ed For d of  bat t er y,  bai l  j umpi ng,  and 

conspi r acy t o br i be a wi t ness, 3 but  acqui t t ed hi m of  at t empt ed 

ar med r obber y.  The cour t  of  appeal s af f i r med,  and For d 

pet i t i oned f or  r evi ew.   

                                                 
3 The f act s sur r oundi ng t he bai l  j umpi ng and conspi r acy t o 

br i be a wi t ness char ges ar e not  r el evant  t o our  r evi ew.  
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I I  

¶28 Thi s case r equi r es t hat  we det er mi ne whet her  t he 

c i r cui t  cour t  er r ed i n denyi ng For d' s mot i on f or  a mi st r i al .  A 

mot i on f or  mi st r i al  i s  commi t t ed t o t he sound di scr et i on of  t he 

c i r cui t  cour t .  An er r oneous exer ci se of  di scr et i on may ar i se 

f r om an er r or  i n l aw or  f r om t he f ai l ur e of  t he c i r cui t  cour t  t o 

base i t s deci s i ons on t he f act s i n t he r ecor d.  St at e v.  Raye,  

2005 WI  68,  ¶16,  281 Wi s.  2d 339,  697 N. W. 2d 407.   

¶29 For d' s c l ai m t hat  he i s ent i t l ed t o aut omat i c  r ever sal  

i s  an ar gument  t hat  t her e i s st r uct ur al  er r or  and t hat  t he 

c i r cui t  cour t  made an er r or  of  l aw.   We r evi ew quest i ons of  l aw 

i ndependent  of  t he det er mi nat i ons r ender ed by t he c i r cui t  cour t  

or  cour t  of  appeal s.   Gener al l y,  i n det er mi ni ng whet her  t o gr ant  

a mi st r i al  i n cases wher e t her e i s no st r uct ur al  er r or ,  t he 

c i r cui t  cour t  must  deci de,  i n l i ght  of  t he ent i r e f act s and 

ci r cumst ances,  whet her  t he def endant  can r ecei ve a f ai r  t r i al .   

I t  exami nes whet her  t he c l ai med er r or  i s suf f i c i ent l y 

pr ej udi c i al  t o war r ant  a mi st r i al .  St at e v.  Ni enhar dt ,  196 

Wi s.  2d 161,  166,  537 N. W. 2d 123 ( Ct .  App.  1995) .   The deni al  of  

a mot i on f or  mi s t r i al  wi l l  be r ever sed onl y on a c l ear  showi ng 

of  er r oneous use of  di scr et i on.   St at e v.  Ross,  2003 WI  App 27,  

¶47,  260 Wi s.  2d 291,  659 N. W. 2d 122.  

¶30 We al so r evi ew t he ci r cui t  cour t ' s  deci s i on t o admi t  

t est i mony r egar di ng t he cont ent s of  a v i deot ape.  A ci r cui t  

cour t ' s  deci s i on t o admi t  or  exc l ude evi dence i s  r evi ewed under  

an er r oneous exer ci se of  di scr et i on st andar d.  St at e v.  Shomber g,  

2006 WI  9,  ¶10,  288 Wi s.  2d 1,  709 N. W. 2d 370.  The t est  i s  not  
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whet her  t he r evi ewi ng cour t  woul d admi t  t he evi dence,  but  

whet her  t he c i r cui t  cour t  " exer ci sed i t s di scr et i on i n 

accor dance wi t h accept ed l egal  st andar ds and i n accor dance wi t h 

t he f act s of  r ecor d,  [ and]  whet her  appr opr i at e di scr et i on was i n 

f act  exer ci sed. "  I d. ,  ¶11.  Thi s cour t  wi l l  not  f i nd t hat  t he 

c i r cui t  cour t  er r oneousl y exer ci sed i t s di scr et i on i f  t her e i s a 

r at i onal  basi s f or  i t s  deci s i on.  I d.  

I I I  

¶31 We t ur n f i r st  t o t he i ssue r egar di ng t he bai l i f f .  For d 

cont ends t hat  t he bai l i f f ' s  cont act  wi t h t he st or e c l er k i n t he 

hour s af t er  t he i nci dent  ent i t l es hi m t o aut omat i c r ever sal .   

¶32 He ci t es t o a number  of  cases aut omat i cal l y r ever si ng 

convi ct i ons on t he gr ound t hat  bai l i f f s  ser vi ng as pr osecut i on 

wi t nesses t ai nt  t he j ur y pr ocess.  Among t hese i s Tur ner  v.  

Loui s i ana,  379 U. S.  466 ( 1965) ,  i n whi ch j ur or s wer e sequest er ed 

dur i ng a t hr ee- day t r i al  and cont i nuousl y i n t he company of  

deput y sher i f f s who wer e ser vi ng as bai l i f f s .  The deput i es at e 

wi t h t he j ur or s,  conver sed f r eel y wi t h t hem,  and r an er r ands f or  

t hem.  I d.  at  468.    

¶33 Two of  t he deput i es wer e al so wi t nesses f or  t he 

pr osecut i on.  One t est i f i ed r egar di ng hi s i nvest i gat i on of  t he 

cr i me scene and i ncr i mi nat i ng act i ons t aken by t he def endant .  

The ot her  t est i f i ed about  appr ehendi ng t he def endant ,  

i ncr i mi nat i ng st at ement s made by t he def endant ,  and how t he 

deput y pr evai l ed upon t he def endant  t o pr ovi de a wr i t t en 

conf essi on.  I d.  at  467.   
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¶34 The Supr eme Cour t  det er mi ned t hat  t he def endant ' s 

r i ght  t o a j ur y t r i al  was vi ol at ed.  That  r i ght  guar ant ees " a 

f ai r  t r i al  by a panel  of  i mpar t i al ,  ' i ndi f f er ent '  j ur or s"  and 

t he f ai l ur e t o pr ovi de such does not  meet  t he mi ni mum st andar ds 

of  due pr ocess.  I d.  at  471- 72.  The Cour t  not ed t he par t i cul ar l y 

c l ose cont act  bet ween t he j ur or s and t he deput i es,  descr i bi ng i t  

as " a cont i nuous and i nt i mat e associ at i on t hr oughout  a t hr ee- day 

t r i al ——an associ at i on whi ch gave t hese wi t nesses an 

oppor t uni t y .  .  .  t o r enew ol d f r i endshi ps and make new 

acquai nt ances among t he member s of  t he j ur y. "  I d.  at  473.    

¶35 I t  f ur t her  not ed t hat  t he deput i es '  t est i mony was 

cent r al  t o t he pr osecut i on' s case and was out come- det er mi nat i ve:  

" t he cr edi bi l i t y  whi ch t he j ur y  at t ached t o t he t est i mony of  

t hese t wo key wi t nesses must  i nvar i abl y have det er mi ned"  t he 

out come.  I d.  at  473.  The Cour t  concl uded t hat  t her e was " ext r eme 

pr ej udi ce i nher ent "  i n t he deput i es '  r el at i on wi t h t he j ur y and 

t hat  aut omat i c r ever sal  was r equi r ed.  I d.  at  473- 474.   

¶36 A f ew year s af t er  Tur ner ,  t he Cour t  agai n addr essed 

t he i ssue of  cont act  bet ween a j ur y and a wi t ness who ser ved as 

a bai l i f f .  I n Gonzal ez v.  Bet o a count y sher i f f  ser ved as t he 

pr osecut i on' s key wi t ness,  at t est i ng t o t he aut hent i c i t y of  t he 

def endant ' s conf essi on,  whi ch had been di ct at ed t o t he sher i f f  

and si gned wi t h an " X"  by t he def endant .  405 U. S.  1052 ( 1972) .  

The sher i f f  al so ser ved as j ur y bai l i f f ,  whi ch i nvol ved 

" subst ant i al  and cont i nui ng cont act  wi t h and aut hor i t y over  [ t he 

j ur or s]  dur i ng t he ent i r e cour se of  t he t r i al . "  I d.  at  1053.  The 

sher i f f  conver sed wi t h t he j ur or s,  escor t ed t hem t o a 
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r est aur ant ,  at e wi t h t hem,  and br ought  t hem sof t  dr i nks dur i ng 

del i ber at i ons.  I d.  I mmedi at el y af t er  def ense counsel  chal l enged 

t he sher i f f ' s  cr edi bi l i t y ,  t he cour t  asked t he sher i f f  t o st ep 

down f r om t he wi t ness st and and " r et i r e t he j ur y f or  a f ew 

mi nut es. "  I d. ,  n. 1.   

¶37 The Cour t  det er mi ned t hat  Tur ner  had not  est abl i shed a 

per  se r ul e r equi r i ng r ever sal  when a pr osecut i on wi t ness comes 

i nt o cont act  wi t h t he j ur y.  I d.  at  1055.  Rat her ,  i t  s t at ed t hat  

Tur ner  was a " r ecogni t i on of  t he gr eat  pr ej udi ce i nher ent  i n t he 

dual  r ol e of  j ur y bai l i f f  and key pr osecut i on wi t ness. "  I d.  The 

Cour t  concl uded t hat  t he c l ose associ at i on bet ween t he sher i f f  

and t he j ur or s t oget her  wi t h t he sher i f f ' s  key t est i mony mer i t ed 

r ever sal  under  Tur ner .   I d.  at  1056.   

¶38 Wi sconsi n cases ar e i n accor d wi t h Tur ner  and 

Gonzal ez.  La Val l ey v.  St at e i nvol ved a j ur or  who dur i ng t he 

cour se of  t he t r i al  r ecei ved a r i de t o a dance wi t h t he sher i f f ,  

danced once wi t h t he sher i f f ' s  wi f e,  and r ecei ved a r et ur n r i de 

f r om ot her  f r i ends.  188 Wi s.  68,  71,  205 N. W.  412 ( 1925) .  Thi s  

cour t  det er mi ned t hat  such i nvol vement  coul d i mpr oper l y 

i nf l uence even a consci ent i ous j ur or ,  f or  t he i nvest i gat i on of  

t he cr i me had been conduct ed by t he sher i f f ' s  of f i ce.  I d.  at  80.  

I t  t her ef or e r ever sed t he convi ct i on,  st at i ng t hat  pr eser vi ng 

i mpar t i al  t r i al s r equi r es t hat  " del i ber at i ons and pr onouncement s 

must  be kept  pur e,  and unt ai nt ed not  onl y f r om al l  i mpr oper  

i nf l uences but  f r om t he appear ance t her eof . "  I d.  

¶39 I n Sur ma v.  St at e,  260 Wi s.  510,  51 N. W. 2d 47 ( 1952) ,  

t he bai l i f f  i n char ge of  t he j ur y dur i ng del i ber at i ons was an 
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ar r est i ng of f i cer ,  had hel ped obt ai n a conf essi on f r om t he 

def endant s,  and t est i f i ed f or  t he pr osecut i on.  I n hi s bai l i f f  

capaci t y he t ook t he j ur or s t o a meal  and at e wi t h t he mal e 

j ur or s whi l e hi s wi f e at e wi t h t he f emal e j ur or s.  I d.  at  511.  

Ci t i ng La Val l ey,  t hi s cour t  r ever sed t he convi ct i on and gr ant ed 

a new t r i al ,  st at i ng t hat  " as one of  t he ar r est i ng of f i cer s and 

wi t nesses f or  t he st at e,  [ t he bai l i f f ]  i s  al most  as c l osel y 

i dent i f i ed wi t h t he pr osecut i on .  .  .  as was t he di st r i ct  

at t or ney. "  I d.  at  513.   

¶40 St at e v.  Cot t er ,  262 Wi s.  168,  54 N. W. 2d 43 ( 1952) ,  

al so i nvol ved a deput y sher i f f  ser vi ng as j ur y bai l i f f .  The 

bai l i f f  had t aken par t  i n t he i nvest i gat i on of  t he case and 

ser ved as a wi t ness f or  t he st at e.   I d.  at  170.  As t he j ur y 

r et i r ed f or  del i ber at i ons,  t he bai l i f f  t ol d t he j ur y t hat  " t hey 

woul d not  hur t  my f eel i ngs i f  t hey hur r i ed. "  I d.  Fol l owi ng Sur ma 

and La Val l ey,  t hi s cour t  r ever sed t he convi ct i on,  r ej ect i ng t he 

v i ew t hat  r ever sal  r equi r ed a showi ng of  pr ej udi ce.  I d.  at  172-

73.  

¶41 For d ar gues t hat  hi s s i t uat i on i s s i mi l ar  t o t he above 

cases.  He asser t s t hat  t he bai l i f f  had est abl i shed a bond wi t h 

t he j ur y bef or e t he c i r cui t  cour t  r emoved hi m f r om t he case,  and 

t hat  t he r el at i onshi p t ai nt s t he ent i r e j ur y del i ber at i on 

pr ocess.  Thus,  For d ar gues t hat  Tur ner ,  Gonzal ez,  La Val l ey,  

Sur ma,  and Cot t er  r equi r e aut omat i c r ever sal ,  wi t hout  any 

showi ng of  pr ej udi ce.  

¶42 I n essence,  For d i s ar gui ng t hat  hi s case i nvol ves 

st r uct ur al  er r or ,  t hat  i s ,  a " def ect  af f ect i ng t he f r amewor k 
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wi t hi n whi ch t he t r i al  pr oceeds,  r at her  t han si mpl y an er r or  i n 

t he t r i al  pr ocess i t sel f . "  Ar i zona v.  Ful mi nant e,  499 U. S.  279,  

310 ( 1991) ;  St at e v.  Shi r l ey E. ,  2006 WI  129,  ¶62,  298 

Wi s.  2d 1,  724 N. W. 2d 623.  St r uct ur al  er r or s " i nf ect  t he ent i r e 

t r i al  pr ocess and necessar i l y  r ender  a t r i al  f undament al l y 

unf ai r . "  Neder  v.  Uni t ed St at es,  527 U. S.  1,  8 ( 1999) ( i nt er nal  

c i t at i ons and quot at i ons omi t t ed) .  They " ser i ousl y af f ect  t he 

f ai r ness,  i nt egr i t y or  publ i c  r eput at i on of  j udi c i al  pr oceedi ngs 

and ar e so f undament al  t hat  t hey ar e consi der ed per  se 

pr ej udi c i al . "  Shi r l ey E. ,  298 Wi s.  2d 1,  ¶62 ( i nt er nal  

quot at i ons omi t t ed) .   

¶43 St r uct ur al  er r or s ar e subj ect  t o aut omat i c r ever sal .  

Neder ,  527 U. S.  at  8;  St at e v.  Har vey,  2002 WI  93,  ¶37,  254 

Wi s.  2d 442,  647 N. W. 2d 189.  The Uni t ed St at es Supr eme Cour t  has 

f ound st r uct ur al  er r or  i n onl y a " ver y l i mi t ed c l ass of  cases. "  

I d. 4  

                                                 
4 I n Johnson v.  Uni t ed St at es,  520 U. S.  461,  468 ( 1997) ,  t he 

Supr eme Cour t  l i s t ed as st r uct ur al  er r or s compl et e deni al  of  
counsel  ( Gi deon v.  Wai nwr i ght ,  372 U. S.  335 ( 1963) ) ;  bi ased 
t r i al  j udge ( Tumey v.  Ohi o,  273 U. S.  510 ( 1927) ) ;  r aci al  
di scr i mi nat i on i n gr and j ur y sel ect i on ( Vasquez v.  Hi l l er y,  474 
U. S.  254 ( 1986) ) ;  deni al  of  sel f - r epr esent at i on at  t r i al  
( McKaskl e v.  Wi ggi ns,  465 U. S.  168 ( 1984) ) ;  deni al  of  publ i c 
t r i al  ( Wal l er  v.  Geor gi a,  467 U. S.  39 ( 1984) ) ;  and def ect  i n 
r easonabl e- doubt  i nst r uct i on ( Sul l i van v.  Loui s i ana,  508 U. S.  
275 ( 1993) ) .    

At  l east  one f eder al  cour t  has descr i bed t he Supr eme 
Cour t ' s  deci s i on i n Tur ner  as st r uct ur al  er r or .  Hel mi g v.  Kemna,  
461 F. 3d 960,  963 ( 8t h Ci r .  2006) .    But  see Agnew v.  Lei bach,  
250 F. 3d 1123,  1125 ( 7t h Ci r .  2001) ,  whi ch speci f i cal l y decl i ned 
t o r each t he quest i on of  whet her  Tur ner  i nvol ved st r uct ur al  
er r or .    
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¶44 For d has not  set  f or t h any case t hat  suppor t s t he 

concl usi on t hat  a st r uct ur al  er r or  r equi r i ng aut omat i c r ever sal  

exi st s her e.   Nei t her  Tur ner ,  Gonzal ez,  nor  t he Wi sconsi n cases 

For d c i t es r esembl e t he pr esent  case.  To begi n,  t hi s i s not  a 

case i nvol v i ng a bai l i f f - wi t ness.  Tur ner ,  Gonzal ez,  Sur ma,  and 

Cot t er  each i nvol ved a bai l i f f  who al so ser ved as a pr osecut i on 

wi t ness.  Her e,  however ,  Wol f gr am di d not  ser ve as a wi t ness i n 

any capaci t y,  and t her e i s no i ndi cat i on t hat  he was ever  even 

consi der ed as a pr osecut i on wi t ness.  

¶45 Fur t her ,  Wol f gr am' s i nvol vement  i n t he case i s not hi ng 

l i ke t he i nvol vement  of  t he bai l i f f s  i n t he cases For d c i t es.  I n 

Tur ner  and Gonzal ez t he bai l i f f s  pr ovi ded key t est i mony f or  t he 

pr osecut i on r egar di ng i ncr i mi nat i ng st at ement s or  def endant  

conf essi ons.  Sur ma i nvol ved a bai l i f f  who was cl osel y i nvol ved 

i n t he case by ser vi ng as an ar r est i ng of f i cer  and hel pi ng 

obt ai n a conf essi on f r om t he def endant .  I n Cot t er  t he bai l i f f  

t ook par t  i n t he i nvest i gat i on.  Al t hough t he sher i f f  i n 

La Val l ey di d not  ser ve as a pr osecut i on wi t ness,  t he 

i nvest i gat i on of  t he cr i me i n t hat  case was conduct ed out  of  t he 

sher i f f ' s  of f i ce.   

¶46 The si t uat i on her e i s al t oget her  di f f er ent .  Wol f gr am 

di d not  i nvest i gat e t he cr i me,  was not  a par t  of  t he of f i ce 

i nvest i gat i ng t he cr i me,  di d not  hel p obt ai n an i ncr i mi nat i ng 

st at ement ,  and di d not  t ake par t  i n t he def endant ' s ar r est .  He 

si mpl y saw t he st or e c l er k somet i me af t er  t he cr i me and advi sed 

hi m t o cal l  t he pol i ce and hi s manager .  
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¶47 Fi nal l y,  t he cont act  bet ween Wol f gr am and t he j ur y i s 

l ess s i gni f i cant  t han t he cont act  i nvol ved i n t he ot her  cases.  

I n Tur ner  t he bai l i f f s  at e and conver sed f r eel y wi t h j ur or s over  

a t hr ee- day t r i al ,  and t he Cour t  descr i bed t he associ at i on as 

" i nt i mat e"  and al l owi ng r enewal  of  ol d f r i endshi ps and maki ng 

new acquai nt ances.  Gonzal ez i nvol ved " subst ant i al  and cont i nui ng 

cont act "  bet ween t he bai l i f f  and j ur y.  I n La Val l ey t he sher i f f  

had cont act  wi t h a j ur or  i n a soci al  cont ext  out s i de of  t he 

t r i al  whi l e t he t r i al  was ongoi ng.  The Sur ma bai l i f f  and hi s 

wi f e at e wi t h t he j ur or s.  Cot t er  i nvol ved cont act  t hat  was 

si gni f i cant  bot h because i t  was i nappr opr i at e and because i t  

occur r ed as t he j ur y r et i r ed f or  del i ber at i ons.   

¶48 I n cont r ast ,  Wol f gr am' s cont act  wi t h t he j ur y  was mor e 

l i mi t ed.  He di d not  spend t he ent i r e t r i al  wi t h t he j ur or s.  

Rat her ,  he was wi t h t he j ur y onl y dur i ng voi r  di r e,  openi ng 

st at ement s,  and di r ect  exami nat i on of  t he St at e' s f i r st  wi t ness.  

Wol f gr am di d not  t ake meal s wi t h t he j ur or s,  and t her e i s no 

i ndi cat i on t hat  he r enewed ol d f r i endshi ps or  made new 

acquai nt ances.  On exami nat i on,  Wol f gr am t est i f i ed t hat  he had 

not  di scussed wi t h t he j ur y hi s cont act  wi t h t he st or e c l er k.  

Ther e i s no i ndi cat i on t hat  Wol f gr am made i nappr opr i at e comment s 

t o t he j ur y or  had cont act  wi t h a j ur or  out si de of  t he t r i al  

whi l e t he t r i al  was ongoi ng.   

¶49 Thus,  we concl ude t hat  t hi s case does not  i nvol ve 

st r uct ur al  er r or  r equi r i ng aut omat i c r ever sal .   I t  does not  

cont ai n a def ect  t hat  " i nf ect [ s]  t he ent i r e t r i al  pr ocess and 

necessar i l y  r ender [ s t he]  t r i al  f undament al l y unf ai r . "  Neder ,  
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527 U. S.  at  8 ( i nt er nal  c i t at i ons and quot at i ons omi t t ed) .  

Wol f gr am was not  a wi t ness,  and hi s t est i mony t her ef or e coul d 

not  be gi ven undue wei ght  so as t o pr ej udi ce t he t r i al .   

Fur t her ,  he di d not  have i nappr opr i at e cont act  wi t h t he j ur or s,  

whi ch coul d " ser i ousl y af f ect  t he .  .  .  publ i c r eput at i on of  

j udi c i al  pr oceedi ngs. "   Shi r l ey E. ,  298 Wi s.  2d 1,  ¶62.  

¶50 Havi ng det er mi ned t hat  aut omat i c r ever sal  i s  not  

r equi r ed,  we addr ess next  whet her  t he c i r cui t  cour t  ot her wi se 

er r ed i n denyi ng For d' s mot i on f or  mi st r i al .   As not ed above,  

t he deci s i on whet her  t o gr ant  a mi st r i al  l i es wi t hi n t he sound 

di scr et i on of  t he c i r cui t  cour t .   I t  must  det er mi ne,  i n l i ght  of  

t he whol e pr oceedi ng,  whet her  t he basi s f or  t he mi st r i al  r equest  

i s suf f i c i ent l y pr ej udi c i al  t o war r ant  a new t r i al .    

¶51 For d' s mot i on f or  a mi st r i al  was based on t wo 

asser t i ons:   ( 1)  t hat  Wol f gr am coul d be an i mpor t ant  def ense 

wi t ness i f  he t est i f i ed t hat  t he c l er k ment i oned not hi ng about  

an at t empt ed ar med r obber y,  and ( 2)  t hat  gi ven t he r ol e of  a 

bai l i f f ,  t he j ur y coul d have been i mpr oper l y i nf l uenced because 

t hey woul d want  t o know what  t he bai l i f f  had t o say about  t he 

case.    

¶52 Af t er  appl y i ng La Val l ey,  Sur ma,  Cot t er ,  and Cul l en t o 

t he f act s of  t hi s case,  t he cour t  deni ed t he mot i on f or  

mi st r i al .   I t  st at ed:  

Ther e i s no i ndi cat i on i n t hi s r ecor d t hat  t he bai l i f f  
has had any i mpr oper  cont act  wi t h t he j ur y.   Ther e i s 
no i ndi cat i on t hat  he sai d anyt hi ng t o t he j ur y t hat  
woul d r ef l ect  hi s obser vat i ons of  [ t he v i ct i m] .  .  .  .  
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So,  I  guess t he quest i on i s:   I s t her e an appear ance 
of  i mpr opr i et y?  I  don' t  see one.   He' s not  a wi t ness 
f or  t he St at e.   Pot ent i al l y  he' l l  be a wi t ness f or  t he 
def ense but  he' s not  a wi t ness f or  t he St at e and t her e 
i s not hi ng t hat  he sai d t o t he j ur y t hat ' s goi ng t o 
i nf l uence t hem i n any way.    

So,  I  deny t he mot i on f or  mi st r i al .   I  don' t  have a 
basi s f or  concl udi ng t hat  t he par t i es can' t  r ecei ve a 
f ai r  t r i al  i n t hi s case.    

.  .  .  .  

Fr om what  I ' ve hear d I  don' t  consi der  hi m a cr i t i cal  
wi t ness or  even a mat er i al  wi t ness,  we have somebody 
who i s pot ent i al l y  t he hundr edt h per son t hat  [ t he 
v i ct i m]  t al ked t o t hat  day af t er  t he al l eged event s.   
I  haven' t  hear d .  .  .  how i mmedi at e t he cont act  was 
bet ween t hese t wo,  ot her  t han i t  was a coupl e of  hour s 
af t er  t he al l eged event s.  

¶53 I n essence,  t he c i r cui t  cour t  det er mi ned t hat  t he 

al l eged er r or  i s not  " suf f i c i ent l y pr ej udi c i al  t o war r ant  a 

mi st r i al . "   Ni enhar dt ,  196 Wi s.  2d at  166.  Whi l e our  r esear ch 

f ai l ed t o uncover  any Wi sconsi n cases i nvol v i ng cont act  bet ween 

a non- wi t ness bai l i f f  and a v i ct i m,  t her e ar e cases i nvol v i ng 

pot ent i al  pr ej udi ce t hat  pr ovi de gui dance.  

¶54 Cul l en v.  St at e i nvol ved a t r i al  bai l i f f  who was 

mar r i ed t o an i nvest i gat i ng of f i cer  who ser ved as a pr osecut i on 

wi t ness.  26 Wi s.  2d 652,  660,  133 N. W. 2d 284 ( 1965) .  The r ecor d 

di d not  i ndi cat e t hat  t he j ur y was awar e of  t he connect i on.   The 

bai l i f f  was i n cont act  wi t h t he j ur y f or  about  t hr ee hour s.  The 

j ur y ' s l ack of  awar eness of  t he connect i on and t he " r el at i vel y 

shor t  per i od dur i ng whi ch t he j ur y may have been subj ect ed t o 

[ t he bai l i f f ' s ]  i nf l uence"  l ed t hi s cour t  t o det er mi ne t hat  

t her e was no pr ej udi ce.  I d.  at  661- 62.  
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¶55 Anot her  case i nvol v i ng pot ent i al  pr ej udi ce i s St at e v.  

Ki ng,  120 Wi s.  2d 285,  354 N. W. 2d 742 ( Ct .  App.  1984) .  On t he 

second day of  t r i al  i n an ar med r obber y case,  a j ur or  r epor t ed 

t o t he bai l i f f  t hat  he knew t he compl ai ni ng wi t ness.  I d.  at  295.  

When quest i oned by t he cour t  and def ense counsel  i n chamber s,  

t he j ur or  i ndi cat ed t hat  dur i ng voi r  di r e he had not  r ecogni zed 

t he name of  t he wi t ness as someone he knew.  However ,  when t he 

wi t ness t est i f i ed,  t he j ur or  r ecogni zed hi m as a cowor ker  and 

br ot her - i n- l aw of  anot her  cowor ker .  I d.   

¶56 The j ur or  st at ed t hat  hi s onl y r el at i onshi p wi t h t he 

wi t ness was as a cowor ker  wi t h whom he exchanged gr eet i ngs at  

wor k.  I d.  He t ol d t he cour t  t hat  hi s r el at i onshi p wi t h t he 

wi t ness woul d not  af f ect  hi s j udgment .  I d.  The ci r cui t  cour t  

deni ed t he def endant s '  mot i ons f or  mi st r i al .  The cour t  of  

appeal s det er mi ned t hat  t he c i r cui t  cour t  had not  er r oneousl y 

exer ci sed i t s di scr et i on on t he gr ound t hat  t he j ur or  admi t t ed 

t he cont act  and st at ed t hat  i t  woul d not  af f ect  hi s j udgment .  

I d.  at  296.  

¶57 I n t he pr esent  case,  Wol f gr am was unawar e of  hi s 

i nvol vement  i n t he case unt i l  t he mor ni ng of  t r i al .   The j ur y 

was unawar e of  hi s i nvol vement  unt i l  t he di r ect  exami nat i on of  

t he st or e c l er k,  and Wol f gr am was r emoved af t er  t he di r ect  

exami nat i on.  Wol f gr am t her ef or e had ver y l i t t l e cont act  wi t h t he 

j ur y af t er  hi s i nvol vement  became known.  Thus,  as i n Cul l en,  t he 

j ur y coul d have been exposed t o Wol f gr am' s pot ent i al  i nf l uence 

f or  onl y a ver y l i mi t ed per i od of  t i me.  
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¶58 Fur t her ,  t hi s case i nvol ves a j ur y l ear ni ng t hat  t he 

bai l i f f  t al ked t o a pr osecut i on wi t ness and ur ged hi m t o cal l  

t he pol i ce shor t l y af t er  t he cr i me t ook pl ace.  The pot ent i al  f or  

pr ej udi ce i n such a case i s no gr eat er  t han when i t  i s  a j ur or  

who knows t he compl ai ni ng wi t ness,  as was t he case i n Ki ng.  

¶59 Fi nal l y,  t he c i r cui t  cour t  t ook a number  of  measur es 

t o assur e t hat  For d was not  pr ej udi ced.  I t  r epl aced t he bai l i f f  

t o avoi d t he possi bi l i t y  t hat  t he j ur or s woul d i nqui r e about  hi s 

obser vat i ons.  Because For d r equest ed t hat  Wol f gr am be subpoenaed 

as a wi t ness,  t he cour t  excl uded t he bai l i f f  f r om t he cour t r oom 

and i nst r uct ed hi m not  t o di scuss t he case wi t h wi t nesses.   

¶60 Mor e i mpor t ant ,  t he c i r cui t  cour t  i nqui r ed as t o 

whet her  t he j ur or s coul d deci de t he case f ai r l y and i mpar t i al l y .  

One j ur or  i ndi cat ed t hat  Wol f gr am was a cousi n of  someone she 

was r el at ed t o by mar r i age,  but  t hat  she coul d set  asi de any 

pr i or  cont act  and deci de t he case f ai r l y and i mpar t i al l y .   

¶61 The cour t  asked whet her  " t he cont act  t he j ur or s have 

had wi t h Mr .  Wol f gr am as t he bai l i f f  [ woul d]  be somet hi ng t hat  

woul d i nf l uence t hei r  deci s i on as j ur or s. "  No j ur or s answer ed 

" yes. "  The cour t  f ur t her  asked i f  any j ur or  woul d " not  be abl e 

t o set  asi de what ever  cont act  t hey' ve had wi t h Mr .  Wol f gr am as 

bai l i f f  and act  f ai r l y  and i mpar t i al l y  i n t he case. "  Agai n,  no 

j ur or  r esponded af f i r mat i vel y.  The cour t  was sat i sf i ed t hat  

Wol f gr am' s t i me as bai l i f f  and cont act  wi t h t he c l er k was not  

pr ej udi c i al  and t her ef or e deni ed For d' s mot i on f or  a mi st r i al .  

¶62 Thus,  t he c i r cui t  cour t  deci ded " i n l i ght  of  t he 

ent i r e f act s and ci r cumst ances"  t hat  t he c l ai med er r or  was not  
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" suf f i c i ent l y pr ej udi c i al  t o war r ant  a mi st r i al . "  Ni enhar dt ,  196 

Wi s.  2d at  166.  Because of  t he l i mi t ed pot ent i al  f or  Wol f gr am t o 

i nf l uence t he j ur y and t he ci r cui t  cour t ' s  ef f or t s t o assur e 

t hat  t he j ur or s coul d deci de t he case f ai r l y and i mpar t i al l y ,  we 

det er mi ne t hat  t he c i r cui t  cour t ' s  deci s i on was not  an er r oneous 

exer ci se of  di scr et i on.   

I V 

¶63 We consi der  next  t he c i r cui t  cour t ' s  deci s i on t o al l ow 

wi t ness t est i mony r egar di ng t he cont ent s of  t he sur vei l l ance 

t ape.  Wi sconsi n St at .  § 910. 025 pr ovi des t hat  i n or der  t o pr ove 

t he cont ent  of  a wr i t i ng,  r ecor di ng,  or  phot ogr aph, 6 t he or i gi nal  

i s  r equi r ed.  Ther e ar e sever al  except i ons t o t hi s r ul e,  however ,  

                                                 
5 Wi sconsi n St at .  § 910. 02 ( Requi r ement  of  or i gi nal )  

pr ovi des i n f ul l :  

To pr ove t he cont ent  of  a wr i t i ng,  r ecor di ng or  
phot ogr aph,  t he or i gi nal  wr i t i ng,  r ecor di ng or  
phot ogr aph i s r equi r ed,  except  as ot her wi se pr ovi ded 
i n chs.  901 t o 911,  s.  137. 21,  or  by ot her  st at ut e.  

6 The def i ni t i on of  " phot ogr aphs"  i ncl udes such di ver se 
depi ct i ons as st i l l  phot ogr aphs,  X- r ay f i l ms and 
mot i on pi ct ur es.   The r ul e di f f er s f r om t he 
cor r espondi ng f eder al  r ul e.  

The Wi sconsi n r ul e,  unl i ke FRE 1001( 2) ,  does not  
expr essl y i ncl ude " v i deo t apes. "   The l egi s l at i ve 
hi st or y of  t he f eder al  r ul e suggest s t hat  v i deot ape 
was added i n or der  t o " expr ess l y"  i ncl ude what  was 
i mpl i c i t  i n t he r ul e.   Despi t e t hi s di f f er ence,  
§ 910. 01( 2)  shoul d be i nt er pr et ed as i ncl udi ng 
vi deot apes because t he r ul e r eveal s no i nt ent  t o 
ot her wi se excl ude t hem or  t o l i mi t  t he r ul e' s r each t o 
t hose t ypes of  depi ct i ons speci f i cal l y l i s t ed i n t he 
st at ut e.   

7 Bl i nka,  Wi sconsi n Pr act i ce:   Evi dence,  § 1001. 3 ( 2d Ed.  2001)  
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and Wi s.  St at .  § 910. 04( 1)  set s f or t h one of  t he except i ons.   I t  

pr ovi des i n r el evant  par t :    

The or i gi nal  i s  not  r equi r ed,  and ot her  evi dence of  
t he cont ent s of  a wr i t i ng,  r ecor di ng or  phot ogr aph i s 
admi ssi bl e i f :  

( 1)  Or i gi nal s Lost  or  Dest r oyed.   Al l  or i gi nal s ar e 
l ost  or  have been dest r oyed,  unl ess t he pr oponent  l ost  
or  dest r oyed t hem i n bad f ai t h .  .  .  .  

¶64 The essent i al  quest i on her e i s whet her  t he cour t  

er r oneousl y exer ci sed i t s di scr et i on when i t  det er mi ned t hat  t he 

v i deot ape was dest r oyed f or  pur poses of  § 910. 04( 1) .   The 

deci s i on of  whet her  t he def i ni t i on of  " dest r oyed"  can i ncl ude a 

t ape t hat  i s unpl ayabl e pr esent s a quest i on of  l aw.  However ,  t he 

quest i on of  whet her  a t ape i s unpl ayabl e i s a quest i on of  f act .      

Revi ewi ng cour t s wi l l  not  di st ur b an evi dent i ar y r ul i ng wher e 

t he ci r cui t  cour t  has exer ci sed i t s di scr et i on i n accor dance 

wi t h accept abl e l egal  st andar ds and t he f act s of  r ecor d.   

Shomber g,  288 Wi s.  2d 1,  ¶11.    

¶65 For d cont ends t hat  t he v i deot ape was not  dest r oyed and 

t hat  t he St at e shoul d have used " ext r aor di nar y met hods t o c l ean 

t he t ape. "  Thus,  he mai nt ai ns t hat  t he c i r cui t  cour t  er r ed i n 

al l owi ng t est i mony r egar di ng t he cont ent s of  t he t ape.  Hi s 

ar gument  i s unper suasi ve.   

¶66 Ther e i s no quest i on t hat  t he t ape was damaged and 

unpl ayabl e when i t  ar r i ved at  t he st at e cr i me l ab.  The t ape had 

a cr acked casi ng,  i t  was cover ed i n a f i l m,  and i t  was 

physi cal l y damaged by cr i nkl i ng.  The St at e at t empt ed t o r est or e 

t he t ape t o pl ayabi l i t y .  The cr i me l ab anal yst  began by 
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r epl aci ng t he cr acked casi ng.  When t he anal yst  di scover ed t he 

f i l m on t he t ape,  he f ol l owed st andar d pr ocedur e and at t empt ed 

t o r emove t he f i l m by appl y i ng di st i l l ed wat er .  

¶67 Al t hough t he di st i l l ed wat er  f ai l ed t o r emove t he 

f i l m,  t he anal yst  di d not  at t empt  t o use st r onger  sol vent s t hat  

mi ght  have r emoved i t .  Such sol vent s mi ght  al so have done 

f ur t her  damage t o t he t ape.  Fur t her ,  t he physi cal  damage t o t he 

t ape f r om cr i nkl i ng coul d not  be cur ed by addi ng t he sol vent s.   

¶68 We ar e sat i sf i ed t hat  wher e a t ape i s damaged and 

unpl ayabl e,  t he pr oponent  of  t he evi dence makes r easonabl e 

ef f or t s t o r est or e t he t ape t o pl ayabi l i t y ,  and t hose r easonabl e 

ef f or t s f ai l ,  t he t ape i s dest r oyed wi t hi n t he meani ng of  

§ 910. 04( 1) .  We f i nd per suasi ve t he r easoni ng of  a t r eat i se on 

t he f eder al  count er par t  of  § 910. 04( 1) :  

" Dest r oyed"  usual l y s i gni f i es t hat  t he i t em no l onger  
exi st s.   However ,  an i t em may be dest r oyed f or  
pur poses of  t hi s r ul e even i f  i t  i s  not  compl et el y 
obl i t er at ed.   Wr i t i ngs become unr eadabl e,  r ecor di ngs 
become i naudi bl e,  and phot ogr aphs f ade.   I n addi t i on,  
t he cont ent s of  such i t ems can be i nt ent i onal l y and 
i r r ever si bl y al t er ed.   The best - evi dence doct r i ne i s 
al l  about  pr ovi ng t he cont ent s of  such i t ems.   Thus,  
so l ong as t he cont ent s can no l onger  be di scer ned,  i t  
makes sense t o concl ude t hat  t he i t em i s dest r oyed f or  
pur poses of  Rul e 1004( 1)  even i f  t he medi um on whi ch 
t hose cont ent s wer e r ecor ded st i l l  exi st s.   Si mi l ar l y,  
par t i al  dest r uct i on may be suf f i c i ent  under  Rul e 
1004( 1)  t o per mi t  t he admi ssi on of  secondar y evi dence 
concer ni ng t he por t i on dest r oyed.  

Char l es Al an Wr i ght  & Vi ct or  James Gol d,  31 Fed.  Pr ac.  & Pr oc.  

Evi d.  § 8014 ( 2007) .  

¶69 Thus,  because t he sur vei l l ance t ape was dest r oyed,  and 

For d has made no ar gument  t hat  t he St at e dest r oyed t he t ape i n 
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bad f ai t h, 7 t he t est i mony r egar di ng t he cont ent s of  t he t ape i s 

admi ssi bl e under  § 910. 04.  We t her ef or e det er mi ne t hat  t he 

c i r cui t  cour t  appr opr i at el y exer ci sed i t s di scr et i on i n 

admi t t i ng t est i mony r egar di ng t he cont ent s of  t he t ape.    

V 

¶70 I n sum,  we det er mi ne t hat  t he bai l i f f ' s  cont act  wi t h 

t he cr i me vi ct i m i s not  st r uct ur al  er r or  and does not  r equi r e 

aut omat i c r ever sal .  Fur t her ,  t he c i r cui t  cour t ' s  det er mi nat i on 

t hat  t he al l eged er r or  was not  pr ej udi c i al  was wi t hi n i t s 

di scr et i on.  Ther ef or e,  t he c i r cui t  cour t ' s  dec i s i on t o deny 

For d' s mot i on f or  mi st r i al  was not  an er r oneous exer ci se of  i t s  

di scr et i on.   

¶71 I n addi t i on,  we det er mi ne t hat  because t he 

sur vei l l ance t ape was unpl ayabl e,  and t he St at e made r easonabl e 

ef f or t s t o r est or e i t  t o pl ayabi l i t y ,  t he c i r cui t  cour t  di d not  

er r  i n concl udi ng t hat  t he t ape was dest r oyed wi t hi n t he meani ng 

of  Wi s.  St at .  § 910. 04( 1) .   We t her ef or e det er mi ne t hat  t he 

                                                 
7 I n hi s br i ef  t o t hi s cour t ,  For d st at es t hat  shoul d we 

det er mi ne t hat  t he t ape i s dest r oyed " t he i ssue may t hen become 
one of  t he St at e' s negl i gence or  bad f ai t h. "  El sewher e i n t he 
br i ef  he asser t s t hat  t he c i r cui t  cour t ' s  " f i ndi ng t hat  t he t ape 
was ' dest r oyed'  i s  t he sol e quest i on on t hi s i ssue. "  At  or al  
ar gument ,  counsel  st at ed t hat  he was mer el y " suspi c i ous t hat  
somet hi ng negl i gent  occur r ed"  and t hat  he di d not  " t hi nk t hat  
t he pol i ce di d anyt hi ng wr ong"  i n l eavi ng t he t ape wi t h t he 
st or e manager .  These st at ement s cannot  be const r ued as an 
ar gument  t hat  t he t ape was dest r oyed i n bad f ai t h,  especi al l y 
wher e not hi ng el se i n t he r ecor d i ndi cat es bad f ai t h.  I n any 
case,  For d has not  suf f i c i ent l y devel oped such an ar gument  f or  
us t o consi der  i t  her e.  Kr i st i  L. M.  v.  Denni s E. M. ,  2007 WI  85,  
¶20 n.  7,  __ Wi s.  2d __,  734 N. W. 2d 375.  
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c i r cui t  cour t  di d not  er r oneousl y exer ci se i t s di scr et i on i n 

admi t t i ng t est i mony r egar di ng t he cont ent s of  t he t ape.   

Accor di ngl y,  we af f i r m t he cour t  of  appeal s.  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

af f i r med.  
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