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Pl aintiff-Respondent, FI LED

V.
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WIlliam Troy Ford,

David R Schanker

Def endant - Appel | ant - Peti ti oner. derk of Supreme Court

REVI EW of a decision of the Court of Appeals. Affirned.

M1 ANN WALSH BRADLEY, J. The petitioner, WIIliam Troy
Ford, seeks review of an unpublished court of appeals decision
affirmng a judgnent convicting him of battery, bail junping,
and conspiracy to bribe a wtness, all as a repeater.! Ford
mai ntains the circuit court erroneously exercised its discretion

when it denied his notion for a mstrial. He contends that he

! See State v. Ford, No. 2006AP806-CR, unpublished slip
opinion (Ws. C. App. Decenber 12, 2006)(affirmng a judgnment
of the circuit court for Ashland County, Robert E. Eaton,
Judge).
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is entitled to an automatic reversal of his convictions because
the bailiff's contact with the victim of the crinme mde the
bailiff a potential witness and tainted the jury deliberations.
He further asserts that the circuit court erred in allowng
W tnesses to testify regarding the contents of a surveillance
vi deot ape.

12 We determine that the bailiff's contact with the crine
victim is not structural error and does not require automatic
reversal. Further, the circuit court's determnation that the
alleged error was not sufficiently prejudicial to warrant a
mstrial was wthin its discretion. Therefore, the circuit
court's decision to deny Ford's notion for mstrial was not an
erroneous exercise of its discretion.

13 In addi ti on, we det erm ne t hat because t he
surveillance tape was unplayable, and the State nade reasonable
efforts to restore it to playability, the circuit court did not
err in concluding that the tape was destroyed within the neaning
of Ws. Stat. § 910.04(1). W therefore determne that the
circuit court did not erroneously exercise its discretion in
admtting testinony regarding the contents of the tape
Accordingly, we affirmthe court of appeals.

I

14 I n August 2004, at about one o'clock in the norning,
Ford and a fenale conpanion entered an Ashland convenience
store. The fermale cane to the counter to pay for some itenms. As
the store clerk was tending to the conpanion, Ford cane up
behind the clerk and struck himin the head with a glass bottle.

2
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Ford next struck the clerk several tines in the face with his
hands.

15 At trial the clerk testified that Ford then picked up
a stapler, shook it at him and demanded that he give Ford his
car. Wien the clerk refused, Ford joined his conpanion at the
counter and suggested that the clerk pay for her nerchandi se.
Again, the clerk refused. The conpanion paid for her itenms. Ford
t hen apol ogi zed for his conduct and asked the clerk if he was
going to call the police. Wen the clerk responded that he did
not intend to call them Ford and his conpanion |eft.

16 About two hours later a regular customer, Larry
Wl fgram cane to the convenience store during his shift as a
cab driver. When Wolfgram heard about the incident he
recoomended that the clerk call the police and the store
manager, and the clerk did so.

M7 Wl fgramleft the store for a drive, but he returned a
while later. When he returned, police officers were present at
the store. One officer was | ooking for the phone nunber for the
store. Wlfgramretrieved the nunber from a phonebook, wote it
down, and handed it to the officer. Wlfgram left wthout
speaking to the officer.

A. The Bailiff

18 During direct examnation of the clerk on the first
day of trial, the prosecuting attorney asked the clerk why he
did not call the police imediately after the incident. The
clerk stated that he sinply kept working because he needed the
nmoney and that the blows he received affected his perceptions.

3
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He explained that he decided to call the police after it was
recommended that he do so. Both the State and the defense were
under the inpression that the clerk called the police after
speaking with his manager. \Wen the prosecuting attorney asked
if it was his nmanager who nmade the recomendation, the clerk
responded by pointing to the bailiff. WlIlfgram was serving as a
bailiff at the trial. The court interceded, attenpting to

clarify the situation:

The Court: Just for the record, are you pointing to
the bailiff, M. Wl fgran?

A Yes, | am

19 At the conclusion of the clerk's direct exam nation,
the court took a recess. It had another person act as bailiff
and instructed Wl fgram "not to have any contact with the jurors
in the case."

10 After the break, the court exam ned Wlfgrams role in
the case. It established that Wl fgram had not discussed the
matter with the jurors. Wlfgram stated that he did not realize
until the norning of the trial that the case for which he was
serving as bailiff concerned the incident at the convenience
store. He stated that he had not said anything because his
contact with the case had been so |limted and seemngly
irrel evant.

11 Ford noved for a mstrial, arguing that Wl fgram could
be an inportant defense witness if the clerk did not nention
anything about an attenpted arned robbery. Additionally, he

argued that the jury could have been inproperly influenced

4
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because the jurors "would likely want to know' what the bailiff
"m ght have to say about the case."

12 The circuit court denied the notion. It stated that
there was no indication that Wl fgram had any inproper contact
with the jury or had said anything to the jury regarding the
incident. Further, the court determned that there was not even
an appearance of inpropriety because Wl fgram was not a wtness
for the State and only a potential w tness for the defense.

13 The court explained that it did not "consider him a
critical witness or even a material wtness, [rather] we have
sonebody who is potentially the hundredth person that [the
clerk] talked to that day after the alleged events." Thus, based
on Wsconsin case law,? the court concluded that it had no basis
for declaring a mstrial because it did not "have a basis for
concluding that the parties can't receive a fair trial in this
case."

14 Nonetheless, the ~court replaced Wlfgram wth a
different bailiff. As a precaution in case Ford w shed to call
Wl fgram as a wtness, the court excluded Wlfgram from the
trial and instructed himnot to discuss the case with w tnesses.
In addition, it questioned the jury as to whether any nenbers
knew Wl f gram and whether they could be fair and inpartial. One

juror stated that Wl fgram was a cousin of one of her relatives

2 The circuit court based its decision on La Valley v.
State, 1883 Ws. 68, 205 N W 412 (1925); Surma v. State, 260
Ws. 510, 51 N.W2d 47 (1952); State v. Cotter, 262 Ws. 168, 54
N.W2d 43 (1952); and Cullen v. State, 26 Ws. 2d 652, 133
N. W2d 284 (1965).
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by marriage, but that she could decide the case fairly and
inpartially. No other jurors responded when asked if they knew
Wlfgram and no jurors indicated that their contact wth
Wl fgram as bailiff would keep them from acting fairly and
inpartially in the case.

115 Cross-examnation of the clerk continued with a new
bailiff. Although Ford subpoenaed Wlfgram to appear as a
w tness, he released Wlfgram from the subpoena the follow ng
day. He did not call Wlfgramas a witness at any point in the
trial.

B. The Vi deot ape

116 Ford's actions at the convenience store were recorded
by the store's surveillance caneras. The store's surveillance
system uses a "multiplexor"” device, which takes tine-I|apsed
still images fromnultiple cameras and records them sequentially
on a standard videotape. Wien the tape is played on specialized
equi pnent, nultiple inmges appear on the screen sinultaneously.
However, when it is played on a standard tape player, nultiple
images fromdifferent canmeras appear in rapid succession and the
tape i s inconprehensible.

17 The tape on which the actions were recorded becane
damaged and unpl ayable. Ford filed a notion to dism ss the case,
arguing that the tape was excul patory evidence and should have
been preserved by the State.

118 At the hearing on Ford's nmotion to dismss, the

officer in charge of the investigation scene testified that he



No. 2006AP0806- CR

met with the convenience store manager to review the tape. He

described the contents of the tape as foll ows:

[ The store clerk] was behind the counter. A male and
female cane into the store and the next thing you see
is the male and fermale are at the check-out and the
mal e approaches [the clerk] behind the counter,
apparently strikes him with an object and the next
thing you see is this nmale again taking a punch at
[the clerk] or [the clerk] puts up his arnms in defense
to try to block the blow then the two nales were—
actually [the clerk] and the mle were face-to-face
and then the male wal ks back behi nd—from out behind
the till area to check out where the fermale was stil
standing and it |ooked |ike a noney transaction was
made for an item and the male and fenmale exited the
store.

119 The officer indicated that Ford was the male who
entered the store on the videotape. He did not recall seeing
i mges of Ford picking up a stapler or any object other than the
one used for the initial strike to the clerk. The officer
testified that he watched the tape with the store manager
approximately two tines. He testified that the store mnmanager
offered to send the tape to the store's district headquarters so
that it could clarify the inmages on the tape and produce still
phot ogr aphs of the incident.

120 The store manager testified that after reviewing the
tape with the police, she played the tape a couple of tines each
for the store's owner and for the clerk. However, she did not
send the tape to district headquarters.

121 A few weeks later, a detective retrieved the tape from
the store's manager so that the state crine |ab could reproduce

the tape in a format that could be played on a standard tape
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pl ayer and provide copies to both the State and the defense. A
menber of the Ashland police departnent placed the tape into a
| ar ge, unpadded envelope and nailed it to the crinme lab via U S.
Post al Servi ce.

22 When a state crine lab analyst attenpted to view the
tape, he noticed that the cassette shell was cracked. He
remounted the tape into a new shell. Wen he began view ng the
tape, it appeared normal. However, as the tape approached the
poi nt where Ford's actions were recorded, the inmage deteriorated
in a way that is consistent with that portion of the tape having
been played repeatedly. As the tape progressed, the analyst's
tape player shut down.

23 The analyst's exam nation of the tape revealed that
there was a film deposit on the surface of the tape. His
exam nation also revealed that the tape was physically danmaged;
he described the tape as being "crinkled." He tried to renobve
the film by applying distilled water to the tape, which is the
standard procedure for such problens. However, the water did not
renove the film

124 At the notion hearing the analyst testified that a
stronger solvent mght renove the deposit fromthe tape, but it
would not repair the crinkling and could damage the tape
further. He therefore did not attenpt to repair the tape by
applying the stronger solvent. At the hearing the parties also
di scussed that the State offered the tape to one of Ford's
attorneys, who later returned the tape. The State remained
wlling to make the tape available to any expert designated by

8
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Ford to review or repair the tape. Ford never designated an
expert.

25 The circuit court denied Ford's notion to dismss. It
determ ned that there was nothing obviously exculpatory on the
tape. The court reasoned that although the testinony indicated
that the tape did not show Ford welding a stapler, that could
be due to the Ilimtations of the surveillance system or
W tnesses forgetting the stapler. The court further determ ned
that there was no bad faith in damagi ng the tape.

126 Before trial, Ford filed a nmotion in limne to
prohibit the State from introducing evidence of the contents of
the tape. The circuit court denied the notion, stating that the
tape was destroyed and that there had been "no show ng of bad
faith on the part of the police in terns of how the tape cane to
be destroyed."” Thus, it determned that testinony regarding the
contents of the tape was adm ssible under Ws. Stat. 8§ 910.04
At trial, the store manager and the police officer who had
viewed the tape testified regarding its contents. Their
testinony was consistent with the testinony they had given at
the notion hearing.

27 A jury convicted Ford of battery, bail junping, and
conspiracy to bribe a witness,® but acquitted him of attenpted
arnmed robbery. The court of appeals affirned, and Ford

petitioned for review

3 The facts surrounding the bail jumping and conspiracy to
bri be a witness charges are not relevant to our review.
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[

28 This <case requires that we determne whether the
circuit court erred in denying Ford's notion for a mstrial. A
nmotion for mstrial is conmtted to the sound discretion of the
circuit court. An erroneous exercise of discretion my arise
froman error in law or fromthe failure of the circuit court to

base its decisions on the facts in the record. State v. Raye,

2005 W 68, 916, 281 Ws. 2d 339, 697 N W2d 407.

129 Ford's claimthat he is entitled to automatic reversal
is an argunment that there is structural error and that the
circuit court made an error of law. W review questions of |aw
i ndependent of the determ nations rendered by the circuit court
or court of appeals. Cenerally, in determ ning whether to grant
a mstrial in cases where there is no structural error, the
circuit court nust decide, in light of the entire facts and
circunstances, whether the defendant can receive a fair trial
| t exam nes  whet her the clainmed error is sufficiently

prejudicial to warrant a mstrial. State v. N enhardt, 196

Ws. 2d 161, 166, 537 N.wW2d 123 (C. App. 1995). The denial of
a motion for mstrial wll be reversed only on a clear show ng

of erroneous use of discretion. State v. Ross, 2003 W App 27,

147, 260 Ws. 2d 291, 659 N.W2d 122.

130 We also review the circuit court's decision to admt
testinony regarding the contents of a videotape. A circuit
court's decision to admt or exclude evidence is reviewed under

an erroneous exercise of discretion standard. State v. Shonberg,

2006 W 9, 1910, 288 Ws. 2d 1, 709 N.W2d 370. The test is not
10



No. 2006AP0806- CR

whether the reviewng court would admt the evidence, but
whether the circuit court "exercised its discretion in
accordance with accepted |egal standards and in accordance wth
the facts of record, [and] whether appropriate discretion was in
fact exercised." 1d., 911. This court will not find that the
circuit court erroneously exercised its discretion if there is a
rational basis for its decision. Id.

11

131 We turn first to the issue regarding the bailiff. Ford
contends that the bailiff's contact with the store clerk in the
hours after the incident entitles himto automatic reversal.

132 He cites to a nunber of cases automatically reversing
convictions on the ground that bailiffs serving as prosecution
W tnesses taint the jury process. Among these is Turner .
Loui siana, 379 U S. 466 (1965), in which jurors were sequestered
during a three-day trial and continuously in the conpany of
deputy sheriffs who were serving as bailiffs. The deputies ate
with the jurors, conversed freely with them and ran errands for
them 1d. at 468.

133 Two of the deputies were also wtnesses for the
prosecution. One testified regarding his investigation of the
crime scene and incrimnating actions taken by the defendant.
The ot her testified about appr ehendi ng t he def endant,
incrimnating statenments made by the defendant, and how the
deputy prevailed wupon the defendant to provide a witten

confession. |Id. at 467.

11
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134 The Suprene Court determned that the defendant's
right to a jury trial was violated. That right guarantees "a
fair trial by a panel of inpartial, 'indifferent' jurors" and
the failure to provide such does not neet the m ninum standards
of due process. 1d. at 471-72. The Court noted the particularly
cl ose contact between the jurors and the deputies, describing it
as "a continuous and intimate association throughout a three-day
trial —an associ ation whi ch gave t hese W t nesses an
opportunity . . . to renew old friendships and nake new
acquai ntances anong the nenbers of the jury." Id. at 473.

135 It further noted that the deputies' testinony was
central to the prosecution's case and was outcone-determ native:
"the credibility which the jury attached to the testinony of
these two key wtnesses nust invariably have determ ned" the
outconme. |d. at 473. The Court concluded that there was "extreme
prejudi ce inherent” in the deputies' relation with the jury and
that automatic reversal was required. 1d. at 473-474.

136 A few years after Turner, the Court again addressed
the issue of contact between a jury and a w tness who served as

a bailiff. In Gonzalez v. Beto a county sheriff served as the

prosecution's key witness, attesting to the authenticity of the
defendant's confession, which had been dictated to the sheriff
and signed with an "X'" by the defendant. 405 U S. 1052 (1972).
The sheriff also served as jury bailiff, which involved
"substantial and continuing contact with and authority over [the
jurors] during the entire course of the trial." 1d. at 1053. The
sheriff conversed wth the jurors, escorted them to a

12
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restaurant, ate with them and brought them soft drinks during
deliberations. 1d. Imediately after defense counsel challenged
the sheriff's credibility, the court asked the sheriff to step
dowmn from the witness stand and "retire the jury for a few
mnutes." Id., n.1.

137 The Court determ ned that Turner had not established a
per se rule requiring reversal when a prosecution wtness cones
into contact with the jury. |Id. at 1055. Rather, it stated that
Turner was a "recognition of the great prejudice inherent in the
dual role of jury bailiff and key prosecution witness." 1d. The
Court concluded that the close association between the sheriff
and the jurors together with the sheriff's key testinony nerited

reversal under Turner. |d. at 1056.

138 Wsconsin cases are in accord wth Turner and

Gonzalez. La Valley v. State involved a juror who during the

course of the trial received a ride to a dance with the sheriff,
danced once with the sheriff's wife, and received a return ride
from other friends. 188 Ws. 68, 71, 205 N W 412 (1925). This
court determ ned that such invol venent could inproperly
i nfluence even a conscientious juror, for the investigation of
the crime had been conducted by the sheriff's office. 1d. at 80.
It therefore reversed the conviction, stating that preserving
inpartial trials requires that "deliberations and pronouncenents
must be kept pure, and untainted not only from all inproper
i nfluences but fromthe appearance thereof." 1d.

139 In Surma v. State, 260 Ws. 510, 51 N.W2d 47 (1952),

the bailiff in charge of the jury during deliberations was an

13
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arresting officer, had helped obtain a confession from the
defendants, and testified for the prosecution. In his bailiff
capacity he took the jurors to a neal and ate with the nale
jurors while his wife ate with the female jurors. Id. at 511.
Cting La Valley, this court reversed the conviction and granted
a new trial, stating that "as one of the arresting officers and
Wi tnesses for the state, [the bailiff] is alnost as closely
identified wth the prosecution. . . as was the district
attorney." 1d. at 513.

140 State v. Cotter, 262 Ws. 168, 54 N W2d 43 (1952),

also involved a deputy sheriff serving as jury bailiff. The
bailiff had taken part in the investigation of the case and
served as a witness for the state. Id. at 170. As the jury
retired for deliberations, the bailiff told the jury that "they
woul d not hurt ny feelings if they hurried." 1d. Follow ng Surma
and La Valley, this court reversed the conviction, rejecting the
view that reversal required a showng of prejudice. 1d. at 172-
73.

41 Ford argues that his situation is simlar to the above
cases. He asserts that the bailiff had established a bond wth
the jury before the circuit court renoved himfromthe case, and
that the relationship taints the entire jury deliberation

process. Thus, Ford argues that Turner, Gonzalez, La Valley,

Surma, and Cotter require automatic reversal, wthout any
show ng of prejudice.

42 In essence, Ford is arguing that his case involves
structural error, that is, a "defect affecting the framework

14
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within which the trial proceeds, rather than sinply an error in

the trial process itself." Arizona v. Fulmnante, 499 U S. 279,

310 (1991); State v. Shirley E., 2006 W 129, 962, 298

Ws. 2d 1, 724 N.W2d 623. Structural errors "infect the entire
trial process and necessarily render a trial fundanentally

unfair."” Neder v. United States, 527 U S. 1, 8 (1999)(interna

citations and quotations omtted). They "seriously affect the
fairness, integrity or public reputation of judicial proceedings
and are so fundanental that they are <considered per se

prejudicial." Shirl ey E., 298 Ws. 2d 1, 162 (i nternal

guotations omtted).
43 Structural errors are subject to autonatic reversal

Neder, 527 U.S. at 8; State v. Harvey, 2002 W 93, 937, 254

Ws. 2d 442, 647 N.W2d 189. The United States Suprene Court has
found structural error in only a "very limted class of cases."”

Id.*

* I'n Johnson v. United States, 520 U.S. 461, 468 (1997), the
Suprene Court |isted as structural errors conplete denial of
counsel (G deon v. Wainwight, 372 US. 335 (1963)); biased
trial judge (Tuney v. OChio, 273 U S. 510 (1927)); racial
discrimnation in grand jury selection (Vasquez v. Hillery, 474
US 254 (1986)); denial of self-representation at trial
(McKaskle v. Wggins, 465 U S. 168 (1984)): denial of public
trial (Waller v. GCeorgia, 467 U S. 39 (1984)); and defect in
reasonabl e-doubt instruction (Sullivan v. Louisiana, 508 U S.
275 (1993)).

At least one federal court has described the Suprenme
Court's decision in Turner as structural error. Helmg v. Kema,
461 F.3d 960, 963 (8th G r. 2006). But see Agnew v. Leibach,
250 F.3d 1123, 1125 (7th Gr. 2001), which specifically declined
to reach the question of whether Turner involved structural
error.

15
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44 Ford has not set forth any case that supports the
conclusion that a structural error requiring automatic reversal

exi sts here. Nei t her Turner, Gonzal ez, nor the Wsconsin cases

Ford cites resenble the present case. To begin, this is not a

case involving a bailiff-witness. Turner, Gonzalez, Surma, and

Cotter each involved a bailiff who also served as a prosecution
W tness. Here, however, Wlfgram did not serve as a witness in
any capacity, and there is no indication that he was ever even
consi dered as a prosecution w tness.

145 Further, Wl fgrams involvenent in the case is nothing
like the involvenent of the bailiffs in the cases Ford cites. In
Turner and Gonzalez the bailiffs provided key testinony for the
prosecution regarding incrimnating statenments or defendant
confessions. Surma involved a bailiff who was closely involved
in the case by serving as an arresting officer and helping
obtain a confession from the defendant. In Cotter the bailiff
took part in the investigation. Although the sheriff in
La Valley did not serve as a prosecution wtness, t he
investigation of the crine in that case was conducted out of the
sheriff's office.

46 The situation here is altogether different. Wl fgram
did not investigate the crinme, was not a part of the office
investigating the crime, did not help obtain an incrimnating
statenment, and did not take part in the defendant's arrest. He
sinply saw the store clerk sonetine after the crinme and advised

himto call the police and his manager.

16
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147 Finally, the contact between Wl fgram and the jury is
|l ess significant than the contact involved in the other cases.
In Turner the bailiffs ate and conversed freely with jurors over
a three-day trial, and the Court described the association as
"intimate" and allowng renewal of old friendships and nmaking
new acquai ntances. Gonzal ez invol ved "substantial and continuing
contact" between the bailiff and jury. In La Valley the sheriff
had contact with a juror in a social context outside of the
trial while the trial was ongoing. The Surma bailiff and his
wfe ate with the jurors. Cotter involved contact that was
significant both because it was inappropriate and because it
occurred as the jury retired for deliberations.

148 In contrast, Wlfgrams contact with the jury was nore
l[imted. He did not spend the entire trial with the jurors.
Rat her, he was with the jury only during voir dire, opening
statenents, and direct examnation of the State's first wtness.
Wl fgram did not take neals with the jurors, and there is no
indication that he renewed old friendships or nade new
acquai ntances. On exam nation, Wlfgram testified that he had
not discussed with the jury his contact with the store clerk
There is no indication that Wl fgram nmade i nappropriate conments
to the jury or had contact with a juror outside of the tria
while the trial was ongoi ng.

49 Thus, we conclude that this case does not involve

structural error requiring automatic reversal. It does not
contain a defect that "infect[s] the entire trial process and
necessarily render[s the] trial fundanentally wunfair."” Neder,

17
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527 U.S. at 8 (internal citations and quotations omtted).
Wl fgram was not a wtness, and his testinony therefore could
not be given undue weight so as to prejudice the trial.
Further, he did not have inappropriate contact with the jurors,
which could "seriously affect the . . . public reputation of

judicial proceedings.” Shirley E., 298 Ws. 2d 1, {62.

50 Having determned that automatic reversal 1is not

required, we address next whether the circuit court otherw se

erred in denying Ford's notion for mstrial. As noted above
the decision whether to grant a mstrial lies wthin the sound
di scretion of the circuit court. It nust determne, in |ight of

t he whol e proceedi ng, whether the basis for the mstrial request
is sufficiently prejudicial to warrant a new trial .

151 Ford's notion for a mstrial was based on two
assertions: (1) that Wl fgram could be an inportant defense
witness if he testified that the clerk nentioned nothing about
an attenpted arned robbery, and (2) that given the role of a
bailiff, the jury could have been inproperly influenced because
they would want to know what the bailiff had to say about the
case.

152 After applying La Valley, Surma, Cotter, and Cullen to

the facts of this case, the court denied the nption for

mstrial. It stated:

There is no indication in this record that the bailiff
has had any inproper contact with the jury. There is
no indication that he said anything to the jury that
woul d reflect his observations of [the victin.

18
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So, | guess the question is: s there an appearance
of inpropriety? | don't see one. He's not a witness
for the State. Potentially he'll be a witness for the

defense but he's not a witness for the State and there
is nothing that he said to the jury that's going to
i nfl uence themin any way.

So, | deny the notion for mstrial. | don't have a
basis for concluding that the parties can't receive a
fair trial in this case.

From what ['ve heard | don't consider hima critica
wWtness or even a material wtness, we have sonebody
who is potentially the hundredth person that [the
victim talked to that day after the alleged events.
| haven't heard . . . how imrediate the contact was
bet ween these two, other than it was a couple of hours
after the all eged events.

153 In essence, the circuit court determned that the
alleged error is not "sufficiently prejudicial to warrant a
mstrial." Ni enhardt, 196 Ws. 2d at 166. Wiile our research
failed to uncover any Wsconsin cases involving contact between
a non-witness bailiff and a victim there are cases involving
potential prejudice that provide guidance.

54 Cullen v. State involved a trial bailiff who was

married to an investigating officer who served as a prosecution
W tness. 26 Ws. 2d 652, 660, 133 N.W2d 284 (1965). The record
did not indicate that the jury was aware of the connection. The
bailiff was in contact with the jury for about three hours. The
jury's lack of awareness of the connection and the "relatively
short period during which the jury may have been subjected to
[the bailiff's] influence" led this court to determne that

there was no prejudice. 1d. at 661-62.
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155 Anot her case involving potential prejudice is State v.
King, 120 Ws. 2d 285, 354 N.W2d 742 (C. App. 1984). On the
second day of trial in an arnmed robbery case, a juror reported
to the bailiff that he knew the conplaining witness. |d. at 295.
When questioned by the court and defense counsel in chanbers,
the juror indicated that during voir dire he had not recognized
the nanme of the witness as soneone he knew. However, when the
witness testified, the juror recognized him as a coworker and
brother-in-law of another coworker. |d.

156 The juror stated that his only relationship with the
witness was as a coworker with whom he exchanged greetings at
work. 1d. He told the court that his relationship with the
w tness would not affect his judgnment. 1d. The circuit court
denied the defendants' notions for mstrial. The court of
appeals determned that the circuit court had not erroneously
exercised its discretion on the ground that the juror admtted
the contact and stated that it would not affect his judgnent
Id. at 296.

157 In the present case, WlIlfgram was unaware of his
involvenent in the case until the nmorning of trial. The jury
was unaware of his involvenent until the direct exam nation of
the store clerk, and Wlfgram was renoved after the direct
exam nation. Wl fgram therefore had very little contact with the
jury after his involvenent becane known. Thus, as in Cullen, the

jury could have been exposed to Wl fgranis potential influence

for only a very limted period of tine.
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158 Further, this case involves a jury learning that the
bailiff talked to a prosecution witness and urged him to call
the police shortly after the crime took place. The potential for
prejudice in such a case is no greater than when it is a juror
who knows the conplaining witness, as was the case in King.

159 Finally, the circuit court took a nunber of neasures
to assure that Ford was not prejudiced. It replaced the bailiff
to avoid the possibility that the jurors would inquire about his
observations. Because Ford requested that Wl fgram be subpoenaed
as a witness, the court excluded the bailiff from the courtroom
and instructed himnot to discuss the case with w tnesses.

160 More inportant, the circuit court 1inquired as to
whet her the jurors could decide the case fairly and inpartially.
One juror indicated that Wl fgram was a cousin of soneone she
was related to by nmarriage, but that she could set aside any
prior contact and decide the case fairly and inpartially.

61 The court asked whether "the contact the jurors have
had with M. Wlfgram as the bailiff [would] be sonething that
would influence their decision as jurors.” No jurors answered
"yes." The court further asked if any juror would "not be able
to set aside whatever contact they've had with M. Wl fgram as
bailiff and act fairly and inpartially in the case." Again, no
juror responded affirmatively. The court was satisfied that
Wl fgrams tinme as bailiff and contact with the clerk was not
prejudicial and therefore denied Ford's notion for a mstrial.

62 Thus, the <circuit court decided "in light of the
entire facts and circunstances"” that the clainmed error was not
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"sufficiently prejudicial to warrant a mstrial." N enhardt, 196
Ws. 2d at 166. Because of the limted potential for Wlfgramto
influence the jury and the circuit court's efforts to assure
that the jurors could decide the case fairly and inpartially, we
determne that the circuit court's decision was not an erroneous
exerci se of discretion.
|V

163 We consider next the circuit court's decision to allow
witness testinony regarding the contents of the surveillance
tape. Wsconsin Stat. § 910.02° provides that in order to prove
the content of a witing, recording, or photograph,® the origina

is required. There are several exceptions to this rule, however,

® Wsconsin Stat. § 910.02 (Requirenent of original)
provides in full:

To prove the content of a witing, recording or
phot ogr aph, the original writing, recording or
photograph is required, except as otherw se provided
in chs. 901 to 911, s. 137.21, or by other statute.

® The definition of "photographs" includes such diverse
depictions as still photographs, X-ray filnms and
notion  pictures. The rule differs from the
correspondi ng federal rule.

The Wsconsin rule, unlike FRE 1001(2), does not

expressly include "video tapes.” The legislative
history of the federal rule suggests that videotape
was added in order to "expressly" include what was
inmplicit in the rule. Despite this difference,

§ 910.01(2) should be interpreted as including
vi deot apes because the rule reveals no intent to
ot herwi se exclude themor to limt the rule's reach to
those types of depictions specifically listed in the
stat ute.

7 Blinka, Wsconsin Practice: Evidence, 8§ 1001.3 (2d Ed. 2001)

22



No. 2006AP0806- CR

and Ws. Stat. 8§ 910.04(1) sets forth one of the exceptions. It

provides in relevant part:

The original is not required, and other evidence of
the contents of a witing, recording or photograph is
adm ssible if:

(1) Oiginals Lost or Destroyed. Al originals are
| ost or have been destroyed, unless the proponent | ost
or destroyed themin bad faith .

64 The &essential question here is whether the court
erroneously exercised its discretion when it determ ned that the
vi deotape was destroyed for purposes of 8§ 910.04(1). The
deci sion of whether the definition of "destroyed" can include a
tape that is unplayable presents a question of |aw However, the
question of whether a tape is unplayable is a question of fact.
Reviewing courts will not disturb an evidentiary ruling where
the circuit court has exercised its discretion in accordance
with acceptable Ilegal standards and the facts of record.
Shonberg, 288 Ws. 2d 1, {11

65 Ford contends that the videotape was not destroyed and
that the State should have used "extraordi nary nmethods to clean
the tape.” Thus, he maintains that the circuit court erred in
allowng testinony regarding the contents of the tape. H's
argunent i s unpersuasive.

166 There is no question that the tape was danmaged and
unpl ayable when it arrived at the state crine |lab. The tape had
a cracked casing, it was covered in a film and it was
physically damaged by crinkling. The State attenpted to restore

the tape to playability. The <crinme lab analyst began by
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replacing the cracked casing. Wen the analyst discovered the
filmon the tape, he followed standard procedure and attenpted
to renmove the filmby applying distilled water.

167 Although the distilled water failed to renove the
film the analyst did not attenpt to use stronger solvents that
m ght have renoved it. Such solvents mght also have done
further damage to the tape. Further, the physical danage to the
tape fromcrinkling could not be cured by adding the sol vents.

168 W are satisfied that where a tape is danaged and
unpl ayable, the proponent of the evidence nekes reasonable
efforts to restore the tape to playability, and those reasonable
efforts fail, the tape is destroyed wthin the neaning of
8§ 910.04(1). We find persuasive the reasoning of a treatise on

the federal counterpart of § 910.04(1):

"Destroyed" wusually signifies that the item no | onger

exi sts. However, an item may be destroyed for
purposes of this rule even if it is not conpletely
obliterated. Witings beconme unreadable, recordings
beconme inaudi ble, and photographs fade. I n addition,
the contents of such itens can be intentionally and
irreversibly altered. The best-evidence doctrine is
all about proving the contents of such itens. Thus,

so long as the contents can no | onger be discerned, it
makes sense to conclude that the itemis destroyed for
purposes of Rule 1004(1) even if the medium on which
those contents were recorded still exists. Simlarly,
partial destruction may be sufficient wunder Rule
1004(1) to permt the adm ssion of secondary evidence
concerning the portion destroyed.

Charles Alan Wight & Victor Janes Gold, 31 Fed. Prac. & Proc
Evid. § 8014 (2007).

169 Thus, because the surveillance tape was destroyed, and
Ford has made no argunent that the State destroyed the tape in
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bad faith,’ the testinmony regarding the contents of the tape is
adm ssible wunder § 910.04. We therefore determne that the
circuit court appropriately exercised its discretion in
admtting testinony regarding the contents of the tape.

\Y

170 In sum we determne that the bailiff's contact wth
the crinme victimis not structural error and does not require
automatic reversal. Further, the circuit court's determnation
that the alleged error was not prejudicial was wthin its
di scretion. Therefore, the circuit court's decision to deny
Ford's notion for mstrial was not an erroneous exercise of its
di scretion.

171 In addi ti on, we det erm ne t hat because t he
surveillance tape was unplayable, and the State nade reasonable
efforts to restore it to playability, the circuit court did not
err in concluding that the tape was destroyed within the neaning

of Ws. Stat. § 910.04(1). W therefore determne that the

"In his brief to this court, Ford states that should we
determne that the tape is destroyed "the issue nmay then becone
one of the State's negligence or bad faith.” Elsewhere in the
brief he asserts that the circuit court's "finding that the tape
was 'destroyed’ is the sole question on this issue.” At ora
argunent, counsel stated that he was nerely "suspicious that
sonet hing negligent occurred®" and that he did not "think that
the police did anything wong" in leaving the tape with the
store manager. These statements cannot be construed as an
argunent that the tape was destroyed in bad faith, especially
where nothing else in the record indicates bad faith. In any
case, Ford has not sufficiently devel oped such an argument for
us to consider it here. Kristi L.M v. Dennis EM, 2007 W 85,
120 n. 7, __ Ws. 2d __, 734 N.wW2d 375.
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circuit court did not erroneously exercise its discretion in

admtting testinony regarding the contents of
Accordingly, we affirmthe court of appeals.
By the Court.—TFhe decision of the court of

af firned.
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