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ATTORNEY disciplinary proceeding. Attorney's |icense

suspended.

11 PER CURI AM W review the referee's report and
recommendat i on, which incorporates a stipulation between
Attorney Bartley G Mauch and the Ofice of Lawer Regulation
(OLR) and a no contest plea by Attorney Mauch to the allegations
in the OLR s conplaint. The referee recommends that Attorney
Mauch's |icense to practice law in Wsconsin be suspended for 90
days for professional m sconduct. In addition to the |icense

suspension, the referee reconmends that Attorney Mauch pay the
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costs of the proceeding, which are $3934.23 as of April 23,
2007.

12 We conclude that the referee's findings of fact are
supported by satisfactory and convincing evidence. W also
agree with the referee's conclusions of |aw and agree that the
seriousness of Attorney Mauch's professional m sconduct warrants
a 90-day suspension of his license to practice |law in Wsconsin.

13 Attorney Mauch was admtted to practice law in
Wsconsin in 1972 and practices in Praire du Sac. In 1994 he
was publicly reprinmanded for failing to provide conpetent
representation to personal injury clients; failing to abide by
clients' decisions regarding clains; failing to consult wth
clients about their objectives; failing to act with reasonable
diligence; failing to keep clients reasonably inforned of the
status of their matters; and failing to cooperate wth the
investigation into his conduct. In 2003 he was again publicly
reprimanded for failing to act wth appropriate diligence;
failing to properly comunicate with a client; and failing to
cooperate in an OLR i nvestigation.

14 On August 29, 2006, the OLR filed a conplaint alleging
ten counts of professional m sconduct. On Decenber 27, 2006,
the parties entered into a stipulation and no contest plea
whereby the OLR anended the <conplaint to delete «certain
allegations and Attorney Mauch wthdrew his answer to the
conplaint and pled no contest to the ten counts of m sconduct,
with the exception that he maintained his denial as to a portion
of the allegation contained in one paragraph of the conplaint.
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Attorney Mauch agreed that the referee could use the allegations
of the conplaint as an adequate factual basis for a
determ nation of msconduct on the ten counts, but he reserved
his right to argue the appropriate sanction.

15 David R Friednman was appointed referee. He i ssued
his report on April 2, 2007. The referee found that the OLR had
met its burden of proof with respect to all ten counts of
m sconduct alleged in the conplaint.

16 The first five counts of msconduct alleged in the
OLR' s complaint involved Attorney Mauch's representation of
A.L., who retained Attorney Mauch to represent him in certain
matters involving potential disability insurance litigation. On
January 15, 2003, Attorney Mauch filed a summons and conpl ai nt
on A L.'s behalf. The trial court issued a 20-day dism ssal
order on April 7, 2003, and on April 27, 2003, it issued an
order dism ssing the case.

17 On May 30, 2003, Attorney Mauch filed a summons and
conpl aint against the sane parties defendant, Stanley MDonald
Agency of Illinois (SMAI) and NCM C I nsurance Co. (NCM C). In
Sept enber 2003, counsel for SMAI filed an answer and affirmative
defense and a notion to dismss. On COctober 24, 2003, counsel
for NCMC filed a notice of notion and notion for dism ssal for
| ack of jurisdiction. On Novenber 14, 2003, during a telephone
scheduling conference, Attorney Much advised the court and
counsel for the defendants that he intended to dism ss the case.

18 On Novenber 19, 2003, counsel for SMAI forwarded a
stipulation and order of dismssal to Attorney Mauch. Attorney

3
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Mauch did not discuss or provide a copy of the stipulation and
order of dismssal to A L. Attorney Mauch failed to sign and
return the stipulation and order.

19 On January 7, 2004, counsel for NCMC filed a notice
of nmotion and notion for dismssal. Attorney Mauch was advi sed
the notion would be heard on February 2, 2004. Attorney Mauch
took no action with regard to the notion to dismss, nor did he
discuss it with A L.

10 Sonetine before February 2, 2004, Attorney Mauch
provided a signed stipulation and order of dismssal to counsel
for SMA. He did not discuss with or advise A L. that he had
signed the stipulation. On February 2, 2004, a hearing was held
regarding NCM C s notion to dismss. Neither Attorney Mauch nor
A. L. appeared at the hearing. The trial court ordered the
action di sm ssed.

111 On February 23, 2004, a stipulation and order of
dismssal was filed on behalf of SNAI. On February 25, 2004,
counsel for NCMC filed an affidavit in support of their request
for costs and a draft order of dismssal and for costs. The
trial court entered the order of dismssal. Attorney Mauch
failed to advise A L. of the notion for costs, and he did not
file any docunments opposing either defendant's notion to dismss
or in opposition to NCMC s notion for costs.

12 On WMarch 8, 2004, the trial court entered judgnent
against A L. in favor of NCM C for $2647 costs. Attorney Mauch
never advised A L. that a judgnent had been entered against him
Sonetinme after the dism ssal of the case, Attorney Muuch told
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A.L. he had "settled" the case on A.L.'s behalf for $60,000, to
be paid in installnments, with Attorney Mauch retaining $5000 as
his fee. Attorney Mauch issued four checks to A L. from his
personal checking account, which were purportedly a part of the
settlement of the lawsuit. The checks total ed $34, 750.

113 Between February 2002 and March 2006, A L. nade
repeat ed efforts to cont act Att or ney Mauch requesti ng
informati on about the status of the case, including a specific
request for information about the <check for $14,750 that
Attorney Mauch delivered to A L. in early July 2005. At t or ney
Mauch did not respond to A.L.'s inquiries.

114 The OLR s conplaint alleged, and the referee found,
that by telling the court on Novenber 14, 2003, that he intended
to dismss AL.'s case wthout first discussing wth A L.
whet her it should be dism ssed, by signing the stipulation and
order of dismssal wthout first discussing it with AL., and
without allowmng A L. to decide whether to take the action
proposed or to proceed with the case, Attorney Mauch viol ated

SCR 20:1.2(a).?!

1 SCR 20:1.2(a) provides: Scope of representation.

(a) A lawer shall abide by a client's decisions
concerning the objectives of representation, subject
to paragraphs (c), (d) and (e), and shall consult wth
the client as to the neans by which they are to be

pursued. A lawer shall informa client of all offers
of settlenent and abide by a client's decision whether
to accept an offer of settlenent of a matter. In a

crimnal case or any proceeding that could result in
deprivation of liberty, the |awer shall abide by the
client's decision, after consultation with the |awer,

5
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115 The OLR s conplaint also alleged, and the referee
found, that by failing to take any action whatsoever wth regard
to the first case between the date the conplaint was filed and
the date the case was dismssed, and by failing to take any
action with regard to the second case between filing the
conplaint on My 30, 2003, and the telephone scheduling
conference on Novenber 14, 2003, Attorney Mauch violated SCR
20:1.3.°2

116 The conplaint further alleged, and the referee found,
that by failing to keep A L. advised as to devel opnents in both
| awsuits, by failing to pronptly respond to A L.'s reasonable
requests for information regarding the $14,750 check Attorney
Mauch delivered to A L. in July 2005 and by failing to provide
accurate information to A L. regarding the status of his matters
at various times between February 2002 and March 2006, Attorney
Mauch vi ol ated SCR 20:1.4(a).?3

117 The conplaint also alleged, and the referee found,
that by failing to advise A L. of the pending notions, by
failing to advise him of the dismssal of both cases and the

judgnent entered against him in the second case, by falsely

as to a plea to be entered, whether to waive jury
trial and whether the client will testify.

2 SCR 20:1.3 provides that "[a] |awer shall act wth
reasonabl e diligence and pronptness in representing a client."”

3 SCR 20:1.4(a) provides that "[a] |awer shall keep a
client reasonably informed about the status of a nmatter and
pronptly conply with reasonabl e requests for information."
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advising A L. that the cases had been settled and then making
paynments to A.L. in an effort to deceive himinto believing the
paynents were part of a settlenent, and by generally failing to
explain to A L. the ramfications of various devel opnents in his
cases, Attorney Mauch viol ated SCR 20: 1.4(b).*

118 The OLR s conplaint also alleged, and the referee
found, that by providing false information to A L. regarding the
outcone of the second case and by engaging in a course of
conduct intended to cause A L. to believe the case had been
settled and that A L. was receiving paynents from the defendants
pursuant to that settlenent, Attorney Mauch violated SCR
20:8.4(c).°

119 The OLR s conplaint also alleged that on February 4,
2005, the OLR s staff received a notice from M& Bank that there
had been an overdraft on Attorney Mauch's | OLTA trust account at
t he bank. The OLR opened an investigation of the overdraft and
received records and information from Attorney Mauch as well as
bank statements and transaction information fromthe bank. As a
result of the investigation and based on adm ssions nade by

Attorney Mauch, the conplaint alleged, and the referee agreed,

* SCR 20:1.4(b) provides that "[a] |awer shall explain a
matter to the extent reasonably necessary to permt the client
to make informed decisions regarding the representation.™

> SCR 20:8.4(c) states that it is professional m sconduct
for a lawer to "engage in conduct involving dishonesty, fraud,
deceit or msrepresentation.”
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t hat Attorney Mauch violated SCR 20:1.15(b)(3),® SCR
20:1.15(f)(1)a.,” and SCR 20: 1. 15(h)(1) and (8).®

® SCR 20:1.15(b)(3) states that "[n]o funds belonging to the
| awer or law firm except funds reasonably sufficient to pay
mont hly account service charges, nmay be deposited or retained in
a trust account."

" SCR 20:1.15(f)(1)a. provides: Record-keeping requirenents
for trust accounts.

(1) Demand accounts. Conplete records of a trust
account that is a demand account shall include a
transaction register; individual <client |ledgers; a
| edger for account fees and charges, if law firm funds
are held in the account pursuant to sub. (b)(3);
deposi t records; di sbur senent records; nont hl y
statenents; and reconciliation reports, subject to all
of the follow ng:

a. Transaction register. The transaction
regi ster shall contain a chronol ogical record of al
account transactions, and shall include all of the
fol | ow ng:

1. the date, source, and anmpbunt of al
deposi ts;

2. the date, check or transaction nunber,
payee and anount of all disbursenents, whether by
check, wire transfer, or other neans;

3. the date and anount of every other
deposit or deduction of whatever nature;

4. the identity of the client for whom funds
wer e deposited or disbursed; and

5. the balance in the account after each
transacti on.

8 SCR 20:1.15(h)(1) and (8) provide: Di shonored instrunment
notification; (Overdraft notices).

Al demand trust accounts and denmand fiduciary
accounts are subject to the followng provisions on
di shonored i nstrunment notification:

8
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120 The OLR s conplaint also alleged that on March 14,
2005, the OLR staff sent Attorney Mauch a letter providing him
with a copy of the M&l Bank overdraft notice, notified Attorney
Mauch that the OLR had opened an investigation, and requested
records and information relevant to the investigation. The
letter informed Attorney Mauch that he was required to respond
by April 4, 2005. He failed to do so.

121 On May 4, 2005, the OLR staff sent Attorney Much a
second letter requesting that he respond by My 16, 2005. He
again failed to tinmely respond. On June 2, 2005, Attorney Much
purported to respond to the OLRs tw letters. However,
Attorney Mauch's letter failed to respond to the questions posed
in the OLR s March 14, 2005 letter, except for acknow edging
that he had not yet filed an overdraft reporting agreenent and
prom si ng he would do so.

122 By letter dated June 25, 2005, Attorney Mauch
purported to respond to the OLR s request for information and
records relating to the January 2005 overdraft. Attorney Mauch
falsely asserted that the overdraft did not relate to a

settlenment or paynent due to his client but that the advance was

(1) Overdraft reporting agreenent. A lawer
shal | mai ntain demand trust accounts only in a
financial institution that has agreed to provide an
overdraft report to the office of |awer regulation
under SCR 20: 1.15(h)(3).

(8) Lawyer conpliance. Every |lawer practicing
or admtted to practice in Wsconsin shall conply with
the reporting and production requirenents of SCR
20: 1. 15(h).
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on a "contract case." In fact, both checks in question were
paynents to A L. in furtherance of Attorney Mauch's schene to
deceive A L. into believing his case had been settled and the
checks represented settlenent paynents from the defendants, when
in fact the source of the checks were funds belonging to
Att orney Mauch.

123 Attorney Mauch further provided a «client |edger
attached to his June 25, 2005 letter to the OLR  which
m srepresented the source or purpose of the paynents nmade to
A.L. which intended to mslead the OLR staff as to the nature
extent, and activity wth regard to Attorney Mauch' s
representation of A L. In all of his communications with the
OLR, Attorney Mauch failed to disclose the existence of a check
in the amount of $14,750 delivered to A L. in early July 2005.

124 The OLR s conplaint alleged, and the referee found,
that by failing to tinely provide the OLR staff wth the
information requested in its letters, Attorney Mauch violated

SCR 22.03(2) and (6)° via SCR 20:8.4(f). The OLR s conplaint

® SCR 22.03(2) and (6) provide: Investigation.

(2) Upon comencing an investigation, t he
director shall notify the respondent of the matter
being investigated wunless in the opinion of the
director the investigation of the matter requires
ot herw se. The respondent shall fully and fairly
di sclose all facts and circunstances pertaining to the
all eged m sconduct wthin 20 days after being served
by ordinary mail a request for a witten response.
The director nmay allow additional tinme to respond.
Following receipt of the response, the director may
conduct further investigation and may conpel the
respondent to answer questions, furnish docunents, and

10
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also alleged, and the referee found, that by falsely advising
the OLR that the overdraft under investigation did not relate to
a settlenent, by providing a so-called "client |edger" which
m srepresented the source and purpose of the paynents nade to
A.L. and which attenpted to mslead the OLR as to the nature
extent, and activity wth regard to Attorney Mauch's
representation of A L., Attorney Mauch violated SCR 22.03(6) via
SCR 20: 8. 4(f).

125 The OLR s conplaint had asked that Attorney Mauch's
license to practice |law be suspended for five nonths. Att or ney
Mauch suggested that a 60-day suspension was appropriate. I n
di scussing the appropriate sanction, the referee noted that this
court has frequently followed the concept of progressive
discipline, especially in cases involving a pattern of simlar
m sconduct . The referee said Attorney Mauch's violations in
this case were consistent with the conduct that led to his two
prior public reprinmands. The referee noted that Attorney

Mauch's problenms seened to occur when he handled civil matters

present any information deenmed relevant to the
i nvesti gati on.

(6) In the course of +the investigation, the
respondent's wlful failure to provide relevant
information, to answer questions fully, or to furnish
docunents and the respondent's nisrepresentation in a
di scl osure are m sconduct, regardless of the nerits of
the matters asserted in the grievance.

10 SCR 20:8.4(f) states that it is professional m sconduct
for a lawer to "violate a statute, suprenme court rule, suprenme
court order or suprenme court decision regulating the conduct of
| awyers. "

11
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rather than crimnal matters. The referee noted that while
Attorney Much viewed his crimnal defendants as clients, he
apparently viewed his civil clients, including A L., as friends.

The referee said:

The inability to differentiate between crim nal
and private clients is one of the reasons for his

conduct . He could not bear to let down his friend
So he engaged in [a] course of conduct designed to
hide his actions. The discipline inposed has to be

sufficient to deter future deceitful conduct.

126 The referee concluded that an appropriate sanction
woul d be the suspension of Attorney Mauch's license to practice
law in Wsconsin for a period of 90 days. The referee also

recommended that Attorney Mauch pay the costs of the proceeding.

27 This court wll adopt a referee's findings of fact
unless they are clearly erroneous. Conclusions of law are
revi ewed de novo. See In re Disciplinary Proceedi ngs Agai nst

Ei senberg, 2004 W 14, {5, 269 Ws. 2d 43, 675 N.W2d 747. The
court may inpose whatever sanction it sees fit regardless of the

referee's recommendati on. See In re Disciplinary Proceedings

Agai nst Wdul e, 2003 W 34, 944, 261 Ws. 2d 45, 660 N. W 2d 686.

128 W&  adopt the referee's findings of fact and
conclusions of |aw and determ ne that a 90-day suspension is the
appropriate discipline for Att or ney Mauch's pr of essi onal
m sconduct . Attorney Mauch's handling of A L.'s case, and
particularly his deceiving A L. into believing that the case had
been settled when in fact it had been dismssed, is a serious

failing that warrants a 90-day suspension. We further agree

12
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with the referee that Attorney Mauch should pay the full costs
of the proceeding.

129 IT IS ORDERED that the license of Bartley G Mauch to
practice law in Wsconsin is suspended for a period of 90 days,
ef fective August 31, 2007.

130 IT IS FURTHER ORDERED that Bartley G Mauch conply
with the provisions of SCR 22.26 concerning the duties of a
person whose license to practice law in Wsconsin has been
suspended.

131 IT IS FURTHER ORDERED that within 60 days of the date
of this order, Bartley G Mauch pay to the Ofice of Lawer
Regul ation the costs of this proceeding. If the costs are not
paid within the tine specified, and absent a showng to this
court of his inability to pay the costs wthin that tine, the
license of Bartley G Mauch to practice law in Wsconsin shal

remai n suspended until further order of the court.

13
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