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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed.   

 

¶1 JON P.  WI LCOX,  J.    Thi s i s a r evi ew of  a publ i shed 

cour t  of  appeal s deci s i on,  St at e v.  Gr ady,  2006 WI  App 188,  296 

Wi s.  2d 295,  722 N. W. 2d 760.   The cour t  of  appeal s af f i r med an 

or der  of  t he Mi l waukee Count y Ci r cui t  Cour t ,  Jean W.  Di Mot t o,  

Judge,  whi ch deni ed a post convi ct i on mot i on f or  r esent enci ng by 

Vi ncent  T.  Gr ady ( Gr ady) .  

¶2 Thi s appeal  pr esent s t wo i ssues.   Fi r st ,  does 

Wi s.  St at .  § 973. 017( 10) ( 2003- 04) 1 pr ecl ude appel l at e r evi ew of  a 

                                                 
1 Wi sconsi n St at .  § 973. 017( 10)  pr ovi des t he f ol l owi ng:  
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c i r cui t  cour t ' s  consi der at i on of  a sent enci ng gui del i ne pur suant  

t o Wi s.  St at .  § 973. 017( 2) ( a) ?2  We hol d t hat  § 973. 017( 10)  does 

not  pr event  r evi ew of  a c i r cui t  cour t ' s  consi der at i on of  an 

appl i cabl e sent enci ng gui del i ne.   Second,  how does a c i r cui t  

cour t  sat i sf y i t s § 973. 017( 2) ( a)  obl i gat i on t o consi der  an 

appl i cabl e sent enci ng gui del i ne?  We hol d t hat  a c i r cui t  cour t  

sat i sf i es i t s § 973. 017( 2) ( a)  obl i gat i on when t he r ecor d of  t he 

sent enci ng hear i ng demonst r at es t hat  t he cour t  act ual l y 

consi der ed t he sent enci ng gui del i nes and so st at ed on t he 

r ecor d.  

                                                                                                                                                             
( 10)  USE OF GUI DELI NES;  NO RI GHT TO OR BASI S FOR 

APPEAL.   The r equi r ement  under  sub.  ( 2) ( a)  t hat  a 
cour t  consi der  sent enci ng gui del i nes adopt ed by t he 
sent enci ng commi ssi on or  t he cr i mi nal  penal t i es st udy 
commi t t ee does not  r equi r e a cour t  t o make a 
sent enci ng deci s i on t hat  i s wi t hi n any r ange or  
consi st ent  wi t h a r ecommendat i on speci f i ed i n t he 
gui del i nes,  and t her e i s no r i ght  t o appeal  a cour t ' s  
sent enci ng deci s i on based on t he cour t ' s  deci s i on t o 
depar t  i n any way f r om any gui del i ne.  

Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 
t he 2003- 04 ver si on,  unl ess ot her wi se st at ed.  

2 Wi sconsi n St at .  § 973. 017( 2) ( a)  pr ovi des t he f ol l owi ng:   

( 2)  GENERAL REQUI REMENTS.   When a cour t  makes a 
sent enci ng deci s i on concer ni ng a per son convi ct ed of  a 
cr i mi nal  of f ense commi t t ed on or  af t er  Febr uar y 1,  
2003,  t he cour t  shal l  consi der  al l  of  t he f ol l owi ng:  

( a)  I f  t he of f ense i s a f el ony,  t he sent enci ng 
gui del i nes adopt ed by t he sent enci ng commi ssi on under  
s.  973. 30 or ,  i f  t he sent enci ng commi ssi on has not  
adopt ed a gui del i ne f or  t he of f ense,  any appl i cabl e 
t empor ar y sent enci ng gui del i ne adopt ed by t he cr i mi nal  
penal t i es st udy commi t t ee cr eat ed under  1997 Wi sconsi n 
Act  283.  
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¶3 I n t hi s case,  t he r ecor d of  t he post convi ct i on mot i on 

hear i ng r eveal s t hat  t he sent enci ng j udge consi der ed t he 

appl i cabl e gui del i ne dur i ng t he sent enci ng hear i ng.   Her eaf t er ,  

suppl ement i ng t he r ecor d wi t h evi dence beyond t he sent enci ng 

hear i ng wi l l  be i nsuf f i c i ent .   For  sent enci ng hear i ngs occur r i ng 

af t er  Sept ember  1,  2007,  a c i r cui t  cour t  sat i sf i es i t s  

§ 973. 017( 2) ( a)  obl i gat i on when t he r ecor d of  t he sent enci ng 

hear i ng demonst r at es t hat  t he cour t  act ual l y consi der ed t he 

sent enci ng gui del i nes and so st at ed on t he r ecor d.   Accor di ngl y,  

we af f i r m t he cour t  of  appeal s.  

I  

¶4 On November  22,  2004,  a sent enci ng hear i ng occur r ed 

f or  Gr ady.   Gr ady had pl eaded gui l t y t o t wo count s of  par t y t o a 

cr i me pur suant  t o Wi s.  St at .  § 939. 05 f or  ar med r obber y wi t h use 

of  f or ce under  Wi s.  St at .  § 943. 32( 2) .   Gr ady commi t t ed t he 

of f enses on November  12,  2003,  maki ng § 973. 017( 2) ( a)  

appl i cabl e.   A sent enci ng gui del i ne al so exi st ed f or  ar med 

r obber y at  t he t i me.    

¶5 Gr ady pl eaded gui l t y t o t he char ges as par t  of  a pl ea 

agr eement .   The St at e i n t ur n di smi ssed t he one count  of  

conspi r acy t o commi t  ar med r obber y pur suant  t o 

Wi s.  St at .  § 939. 31.   As par t  of  t he pl ea agr eement  

negot i at i ons,  Gr ady r ef used a deal  t hat  woul d have r equi r ed hi m 

t o t est i f y at  one of  hi s accompl i ce' s t r i al s.   The accompl i ce he 

r ef used t o t est i f y agai nst  was hi s uncl e.      

¶6 At  t he sent enci ng hear i ng,  Mi l waukee Count y Ci r cui t  

Cour t  Judge Jean W.  Di Mot t o gave a det ai l ed expl anat i on of  her  
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r easoni ng f or  i mposi ng Gr ady' s sent ence.   She emphasi zed t hat  

Gr ady’ s char act er  and pr i or  cr i mi nal  r ecor d di d not  war r ant  

pl aci ng hi m on pr obat i on.   Gr ady had al r eady been pl aced under  

super vi s i on on t wo occasi ons and bot h t i mes subsequent l y  

commi t t ed ar med r obber y.   The j udge al so concl uded t hat  Gr ady 

had consi st ent l y mi ni mi zed t he danger  of  hi s act i v i t i es and 

cr i mi nal i t y.  

¶7 Judge Di Mot t o not ed t he degr ee of  f or ce used dur i ng 

t he l at est  ar med r obber i es.   Gr ady' s accompl i ces br andi shed a 

semi - aut omat i c handgun,  bar r i caded empl oyees of  t he t ar get ed 

r est aur ant  i n a cool er ,  and st r uck t he manager  i n t he head.   The 

j udge assessed t he har m caused t o t he v i ct i ms and t he r ol e Gr ady  

pl ayed i n t he of f enses.  

¶8 Judge Di Mot t o al so di scussed f act or s t hat  war r ant ed 

Gr ady r ecei v i ng a l onger  sent ence.   Gr ady r ef used t o t est i f y  

agai nst  an accompl i ce,  unl i ke anot her  accompl i ce who agr eed t o 

t est i f y.   Gr ady al so had wor ked at  one of  t he t ar get ed 

r est aur ant s.   Even t hough he knew t he empl oyees t hat  woul d be 

t er r or i zed by t he cr i me,  he pl ayed a pi vot al  r ol e i n i t .   

Addi t i onal l y,  he par t i c i pat ed despi t e knowi ng t hat  hi s 

accompl i ces had al r eady mur der ed an empl oyee dur i ng an at t empt ed 

r obber y of  anot her  r est aur ant  onl y s i x days ear l i er .          

¶9 Judge Di Mot t o expl ai ned t hat  t he goal s of  

r ehabi l i t at i on,  puni shment ,  pr ot ect i on,  and det er r ence wer e 

bet t er  ser ved t hr ough conf i nement .   Based on t he ser i ousness of  

t he char ges and what  Gr ady di d,  t he j udge i mposed a t en- year  

sent ence f or  t he f i r st  count  of  ar med r obber y,  par t y t o a cr i me,  



No.  2005AP2424- CR   

 

5 
 

wi t h seven year s conf i nement  and t hr ee year s ext ended 

super vi s i on.   The j udge al so i mposed a 20- year  consecut i ve 

sent ence f or  t he second count  of  ar med r obber y,  par t y t o a 

cr i me,  wi t h 13 year s conf i nement  and 7 year s ext ended 

super vi s i on.  

¶10 Dur i ng t he sent enci ng hear i ng,  Judge Di Mot t o di d not  

r ef er  t o t he appl i cabl e sent enci ng gui del i ne.   The r ecor d al so 

does not  i ncl ude a compl et ed sent enci ng gui del i ne wor ksheet .   No 

one at  t he sent enci ng hear i ng,  i ncl udi ng t he par t i es,  ment i oned 

t he sent enci ng gui del i ne f or  ar med r obber y.   

¶11 Gr ady l at er  f i l ed a post convi ct i on mot i on seeki ng 

r esent enci ng on t he gr ounds t hat  t he t r i al  cour t  er r oneousl y 

exer ci sed i t s di scr et i on by f ai l i ng t o consi der  t he sent enci ng 

gui del i ne f or  ar med r obber y.   Dur i ng t he hear i ng on t he mot i on,  

Judge Di Mot t o st at ed on t he r ecor d t hat  she had consi der ed t he 

sent enci ng gui del i ne dur i ng t he i ni t i al  sent enci ng hear i ng.   She 

r ecogni zed t hat  she had f ai l ed t o ment i on i t  at  t he t i me,  but  

she compar ed t he over si ght  t o a scr i vener ' s er r or .   I n a wr i t t en 

or der ,  Judge Di Mot t o st at ed t hat  " t he cour t  consi der ed t he 

sent enci ng gui del i nes wi t hout  expl i c i t l y  i dent i f y i ng t hat  f act  

and i t  i s  c l ear l y appar ent  f r om t he r ecor d t hat  t he cour t  di d 

so. "   Accor di ngl y,  t he j udge deni ed Gr ady' s mot i on.    

¶12 The cour t  of  appeal s af f i r med t he t r i al  cour t  j udgment  

and or der .   The cour t  of  appeal s concl uded t hat  

Wi s.  St at .  § 973. 017( 10)  pr ecl uded appel l at e r evi ew of  a 

sent enci ng cour t ’ s f ai l ur e t o consi der  sent enci ng gui del i nes.   

Gr ady,  296 Wi s.  2d 295,  ¶ 1.   Ci t i ng St at e v.  Hal ber t ,  147 Wi s.  
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2d 123,  131,  432 N. W. 2d 633 ( Ct .  App.  1988) ,  t he cour t  of  

appeal s r ul ed t hat  Gr ady coul d not  appeal  hi s sent ence even i f  

t he sent enci ng cour t  f ai l ed t o consi der  t he appl i cabl e 

sent enci ng gui del i ne. 3  Gr ady,  296 Wi s.  2d 295,  ¶5.    

¶13 Gr ady pet i t i oned f or  r evi ew by t hi s cour t ,  whi ch we 

gr ant ed.  

                                                 
3 Judge Dykman wr ot e a concur r i ng opi ni on,  i n whi ch he 

st at ed t he f ol l owi ng:   

The i ssue of  our  j ur i sdi ct i on t o r evi ew a t r i al  
cour t ’ s f ai l ur e t o consi der  gui del i nes has been 
deci ded,  al bei t ,  i n my vi ew,  i ncor r ect l y.   I  
r espect f ul l y di sagr ee wi t h t he maj or i t y ’ s hol di ng t hat  
[ St at e v.  Hal ber t ,  147 Wi s.  2d 123,  432 N. W. 2d 633 
( Ct .  App.  1988) ]  mandat es t hat  we have no j ur i sdi ct i on 
t o r evi ew a t r i al  cour t ’ s f ai l ur e t o consi der  
sent enci ng gui del i nes.   I  concur  wi t h t he maj or i t y ’ s 
deci s i on because I  concl ude t hat  [ St at e v.  El am,  195 
Wi s.  2d 683,  538 N. W. 2d 249 ( 1995) ]  hol ds t hat  we do 
not .   I  wr i t e t o expl ai n my vi ew of  why t he maj or i t y ’ s 
v i ew of  Hal ber t  i s  i ncor r ect  and why we do not  have 
j ur i sdi ct i on t o r evi ew t hi s i ssue.   I  do so pur suant  
t o t he cour t ’ s suggest i on i n Cook.  

St at e v.  Gr ady,  2006 WI  App 188,  ¶20,  296 Wi s.  2d 295,  722 
N. W. 2d 760.   I n Cook v.  Cook,  208 Wi s.  2d 166,  190,  560 
N. W. 2d 246 ( 1997) ,  t he cour t  suggest ed t hat  when t he cour t  of  
appeal s concl udes t hat  a pr i or  deci s i on i s er r oneous,  " t he cour t  
of  appeal s may deci de t he appeal ,  adher i ng t o a pr i or  case but  
st at i ng i t s bel i ef  t hat  t he pr i or  case was wr ongl y deci ded. "  
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I I  

¶14 The i ssues pr esent ed i n t hi s case bot h i nvol ve 

st at ut or y i nt er pr et at i on. 4   To det er mi ne whet her  an appel l at e 

cour t  may r evi ew a c i r cui t  cour t ' s  consi der at i on of  an 

appl i cabl e sent enci ng gui del i ne we must  i nt er pr et  § 973. 017( 10) .   

To det er mi ne how a sent enci ng cour t  sat i sf i es i t s obl i gat i on t o 

consi der  any appl i cabl e sent enci ng gui del i ne,  we must  i nt er pr et  

§ 973. 017( 2) ( a) .   St at ut or y i nt er pr et at i on pr esent s a quest i on 

of  l aw t hat  we r evi ew de novo.   St at e v.  St enkl y f t ,  2005 WI  71,  

¶7,  281 Wi s.  2d 484,  697 N. W. 2d 769.    

¶15 Our  goal  i n i nt er pr et i ng st at ut or y pr ovi s i ons i s t o 

gi ve ef f ect  t o t he i nt ent  of  t he l egi s l at ur e,  whi ch we assume i s  

expr essed i n t he t ext  of  t he st at ut e.   St at e ex r el .  Kal al  v.  

Ci r .  Ct .  f or  Dane Count y,  2004 WI  58,  ¶44,  271 Wi s.  2d 633,  681 

N. W. 2d 110.   To t hi s end,  absent  ambi gui t y i n a st at ut e,  we do 

not  r esor t  t o ext r i nsi c ai ds of  i nt er pr et at i on and i nst ead appl y 

t he pl ai n meani ng of  t he wor ds of  a st at ut e i n l i ght  of  i t s  

t ext ual l y mani f est  scope,  cont ext ,  and pur pose.  I d. ,  ¶¶45- 46.   A 

st at ut e i s ambi guous i f  i t  i s  suscept i bl e t o mor e t han one 

r easonabl e under st andi ng.   I d. ,  ¶47.   I f  a st at ut e i s ambi guous,  

                                                 
4 The St at e cont ends t hat  Gr ady wai ved t he i ssues pr esent ed.   

Gr ady di d not  wai ve t he i ssues pr esent ed because he f i l ed a 
post convi ct i on mot i on pur suant  t o Wi s.  St at .  § 809. 30( 2) ( h) .   
Fi l i ng a post convi ct i on mot i on i s a t i mel y means of  r ai s i ng an 
al l eged er r or  by t he c i r cui t  cour t  dur i ng sent enci ng.   See e. g. ,  
St at e v.  Gal l i on,  2004 WI  42,  ¶14,  270 Wi s.  2d 535,  678 
N. W. 2d 197.  
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we may exami ne ext r i nsi c sour ces i n or der  t o gui de our  

i nt er pr et at i on.   I d. ,  ¶50.  

A.  Revi ew of  a Cour t ' s  Consi der at i on of  a Sent enci ng Gui del i ne   

¶16 We f i r st  addr ess whet her  Wi s.  St at .  § 973. 017( 10)  

pr ecl udes appel l at e r evi ew of  a c i r cui t  cour t ' s  consi der at i on of  

an appl i cabl e sent enci ng gui del i ne pur suant  t o 

Wi s.  St at .  § 973. 017( 2) ( a) .   Wi sconsi n St at .  § 973. 017( 10)  

pr ovi des t he f ol l owi ng:   

( 10)  USE OF GUI DELI NES;  NO RI GHT OR BASI S FOR 
APPEAL.   The r equi r ement  under  sub.  ( 2) ( a)  t hat  a 
cour t  consi der  sent enci ng gui del i nes adopt ed by t he 
sent enci ng commi ssi on or  t he cr i mi nal  penal t i es st udy 
commi t t ee does not  r equi r e a cour t  t o make a 
sent enci ng deci s i on t hat  i s wi t hi n any r ange or  
consi st ent  wi t h a r ecommendat i on speci f i ed i n t he 
gui del i nes,  and t her e i s no r i ght  t o appeal  a cour t ' s  
sent enci ng deci s i on based on t he cour t ' s  deci s i on t o 
depar t  i n any way f r om any gui del i ne.  

The pl ai n l anguage of  t he st at ut e begi ns by c l ar i f y i ng t hat  

§ 973. 017( 2) ( a)  does not  r equi r e t hat  a c i r cui t  cour t  i mpose a 

sent ence t hat  f al l s  wi t hi n t he r ange pr ovi ded by an appl i cabl e 

sent enci ng gui del i ne.    

¶17 Af t er  c l ar i f y i ng t hat  § 973. 017( 2) ( a)  does not  r equi r e 

a c i r cui t  cour t  t o i mpose a cer t ai n sent ence,  § 973. 017( 10)  

pr ovi des t hat  " t her e i s no r i ght  t o appeal  a cour t ' s  sent enci ng 

deci s i on based on t he cour t ' s  deci s i on t o depar t  i n any way f r om 

any gui del i ne. "   Accor di ngl y,  a c i r cui t  cour t ' s  depar t ur e f r om 

an appl i cabl e sent enci ng gui del i ne does not  pr ovi de a def endant  

wi t h gr ounds f or  appeal .  
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¶18 Not hi ng i n t he l anguage of  § 973. 017( 10)  suggest s t hat  

a c i r cui t  cour t ' s  f ai l ur e t o consi der  an appl i cabl e sent enci ng 

gui del i ne pur suant  t o § 973. 017( 2) ( a)  i s not  a val i d gr ounds f or  

appeal .   Ther ef or e,  we concl ude t hat  l i ke t he ot her  pr ovi s i ons 

of  Wi s.  St at .  ch.  973 t hat  est abl i sh obl i gat i ons f or  c i r cui t  

cour t s dur i ng sent enci ng,  an appel l at e cour t  may r evi ew whet her  

or  not  a c i r cui t  cour t  sat i sf i ed i t s § 973. 017( 2) ( a)  

obl i gat i on. 5     

¶19 The cour t  of  appeal s di d not  i nt er pr et  § 973. 017( 10)  

as we have.   A di st i nct  i nt er pr et at i on of  t he st at ut e' s l anguage 

di d not  cause t he di f f er ence.   Rat her ,  t he di f f er ence ar i ses 

because t he cour t  of  appeal s concl uded t hat  pr evi ous hol di ngs of  

appel l at e cour t s had pr ovi ded an i nt er pr et at i on of  s i mi l ar  

st at ut or y l anguage and t he l egi s l at ur e had enact ed 

§ 973. 017( 2) ( a)  wi t h knowl edge of  t hat  i nt er pr et at i on.   Gr ady,  

                                                 
5 See,  e. g. ,  St at e v.  Campbel l ,  2006 WI  99,  ¶¶77- 78,  294 

Wi s.  2d 100,  718 N. W. 2d 649 ( cour t  r evi ewed whet her  a c i r cui t  
cour t  pr oper l y i mposed at t or ney f ees pur suant  t o 
Wi s.  St at .  §§ 973. 06( 1) ( e)  and 973. 09( 1g) ) ;  St at e v.  Beet s,  124 
Wi s.  2d 372,  374,  369 N. W. 2d 382 ( 1985)  ( cour t  r evi ewed whet her  
Wi s.  St at .  § 973. 155( 1) ( 1981- 82)  r equi r ed a sent enci ng cr edi t ) ;  
St at e v.  Vol k,  2002 WI  App 274,  ¶¶35- 36,  258 Wi s.  2d 584,  654 
N. W. 2d 24 ( cour t  r evi ewed whet her  Wi s.  St at .  § 973. 01( 2) ( 1999-
2000)  per mi t t ed a penal t y enhancer  t o be appl i ed t o t he t er m of  
ext ended super vi s i on) ;  St at e v.  Canady,  2000 WI  App 87,  ¶9,  234 
Wi s.  2d 261,  610 N. W. 2d 147 ( cour t  r evi ewed whet her  t he c i r cui t  
cour t  sat i sf i ed i t s Wi s.  St at .  § 973. 20( 1r ) ( 1997- 98)  obl i gat i on 
r el at ed t o i mposi ng r est i t ut i on) ;  St at e v.  Pope,  107 Wi s.  2d 
726,  731,  321 N. W. 2d 359 ( Ct .  App.  1982)  ( cour t  r evi ewed whet her  
t he c i r cui t  cour t  sat i sf i ed i t s Wi s.  St at .  § 973. 09( 1m) ( 1979- 80)  
obl i gat i on t o consi der  t he f i nanci al  r esour ces and f ut ur e 
abi l i t y  of  t he pr obat i oner  t o pay when est abl i shi ng t he amount  
of  r est i t ut i on and met hod of  payment ) .  
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296 Wi s.  2d 295,  ¶5.   Ther ef or e,  t he cour t  of  appeal s concl uded 

t he pr i or  i nt er pr et at i on bound i t  t o hol d t hat  § 973. 017( 10)  

pr ecl udes appel l at e r evi ew of  t he c i r cui t  cour t ' s  consi der at i on 

of  an appl i cabl e sent enci ng gui del i ne.   I d. ,  ¶8.    

¶20 A pr i or  i nt er pr et at i on of  a st at ut e i s appl i ed when 

cour t s subsequent l y consi der  t he same st at ut e.   Pr ogr essi ve 

Nor t her n I ns.  Co.  v.  Romanshek,  2005 WI  67,  ¶41,  281 

Wi s.  2d 300,  697 N. W. 2d 417.   The cour t  may over t ur n a pr i or  

i nt er pr et at i on of  a st at ut e when i t  has been shown " not  onl y 

t hat  [ t he pr evi ous deci s i on]  was mi st aken but  al so t hat  i t  was 

obj ect i vel y wr ong,  so t hat  t he cour t  has a compel l i ng r eason t o 

over r ul e i t . "   Wenke v.  Gehl  Co. ,  2004 WI  103,  ¶21,  274 

Wi s.  2d 220,  682 N. W. 2d 405.   Our  adher ence t o a pr evi ous 

i nt er pr et at i on appl i es t o bot h deci s i ons of  t hi s cour t  and t he 

cour t  of  appeal s .   St at e v.  Douangmal a,  2002 WI  62,  ¶42,  253 

Wi s.  2d 173,  646 N. W. 2d 1.  

¶21 Four  cases,  bot h deci ded by t hi s cour t  and t he cour t  

of  appeal s,  addr essed i ssues r el at ed t o l anguage si mi l ar  t o 

§ 973. 017( 10) .   St at e v.  El am,  195 Wi s.  2d 683,  538 N. W. 2d 249 

( 1995) ;  St at e v.  Speer ,  176 Wi s.  2d 1101,  501 N. W. 2d 429 ( 1993) ;  

St at e v.  Smet ,  186 Wi s.  2d 24,  519 N. W. 2d 697 ( Ct .  App.  1994) ;  

Hal ber t ,  147 Wi s.  2d 123. 6  For  a var i et y of  r easons,  we concl ude 

                                                 
6 At  t he t i me al l  f our  cases wer e deci ded,  t he st at ut es 

i ncl uded Wi s.  St at .  § 973. 012.   Wi sconsi n St at .  § 973. 012 ( 1993-
94)  pr ovi ded t he f ol l owi ng:   

Use of  gui del i nes by j udges.   A sent enci ng cour t ,  
when i mposi ng a sent ence,  shal l  t ake t he gui del i nes 
est abl i shed under  s.  973. 011 i nt o consi der at i on.  I f  
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t hat  none of  t he pr evi ous cases addr essi ng i ssues r el at ed t o t he 

l anguage of  § 973. 017( 10)  bi nds t hi s cour t  as i t  consi der s 

whet her  t he st at ut e pr ecl udes appel l at e r evi ew of  a c i r cui t  

cour t ' s  f ai l ur e t o consi der  per t i nent  sent enci ng gui del i nes.    

¶22 I n Hal ber t ,  t he cour t  of  appeal s was not  pr esent ed 

wi t h t he i ssue of  whet her  t he l anguage of  § 973. 017( 10)  

pr ecl uded an appel l at e cour t  f r om r evi ewi ng t he ci r cui t  cour t ' s  

f ai l ur e t o consi der  per t i nent  sent enci ng gui del i nes.   The 

def endant  cont ended t hat  t he c i r cui t  cour t  er r ed when i t  f ai l ed 

t o consi der  t he sent enci ng gui del i ne.   The Hal ber t  cour t  not ed 

t hat  " [ n] o mat t er  how denomi nat ed,  however ,  t he cr ux of  hi s 

compl ai nt  i s  t hat  t he ni net y mont h sent ence di d not  f al l  wi t hi n 

t he gui del i nes. "   Hal ber t ,  147 Wi s.  2d at  129.   The f act s of  t he 

case suppor t ed t he cour t ' s  assessment :  " t he [ sent enci ng]  cour t  

s i gned t he f or m,  whi ch i ndi cat es t he gui del i ne was consi der ed. "   

                                                                                                                                                             
t he cour t  does not  i mpose a sent ence i n accor dance 
wi t h t he r ecommendat i ons i n t he gui del i nes,  t he cour t  
shal l  st at e on t he r ecor d i t s r easons f or  devi at i ng 
f r om t he gui del i nes.  Ther e shal l  be no r i ght  t o appeal  
on t he basi s of  t he t r i al  cour t ' s  deci s i on t o r ender  a 
sent ence t hat  does not  f al l  wi t hi n t he sent enci ng 
gui del i nes.  

1995 Wi sconsi n Act  27,  § 7252,  r epeal ed § 973. 012.   

Wi t h 2001 Wi s.  Act  109,  t he l egi s l at ur e enact ed 
Wi s.  St at .  § 973. 017.   I ncl uded i n § 973. 017 wer e sect i ons 
( 2) ( a)  and ( 10) .   Wi sconsi n St at .  § 973. 017( 10)  i ncl uded 
l anguage si mi l ar  t o t he r epeal ed § 973. 012,  st at i ng " t her e i s no 
r i ght  t o appeal  a cour t ' s  sent enci ng deci s i on based on t he 
cour t ' s  deci s i on t o depar t  i n any way f r om any gui del i ne. "   
Wi sconsi n St at .  §§ 973. 017( 10)  and 973. 017( 2) ( a)  have not  been 
amended si nce t hey wer e enact ed.   
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I d.  at  130 n. 3.   The Hal ber t  cour t  di d not  hol d t hat  a c i r cui t  

cour t ' s  f ai l ur e t o consi der  t he appl i cabl e sent enci ng gui del i ne 

was not  a r evi ewabl e i ssue on appeal .   That  i ssue was not  bef or e 

t he cour t .    

¶23 Wi t h Hal ber t ' s  cont ent i on on appeal  char act er i zed as a 

c l ai m t hat  t he c i r cui t  cour t  er r ed i n depar t i ng f r om t he 

sent enci ng gui del i nes,  t he Hal ber t  cour t  hel d t hat  t he expr ess 

l anguage of  Wi s.  St at .  § 973. 012 ( 1993- 94)  pr ecl uded i t s r evi ew 

of  t he i ssue.   I d.  at  130.    Wi sconsi n St at .  § 973. 012 

expl i c i t l y  st at ed t hat  " [ t ] her e shal l  be no r i ght  t o appeal  on 

t he basi s of  t he t r i al  cour t ' s  deci s i on t o r ender  a sent ence 

t hat  does not  f al l  wi t hi n t he sent enci ng gui del i nes. "  

¶24 Subsequent  cases have char act er i zed Hal ber t  i n a way 

t hat  suggest  i t  di d r each a hol di ng on t he i ssue of  whet her  a 

c i r cui t  cour t ' s  consi der at i on of  a sent enci ng gui del i ne was 

r evi ewabl e.   Fi r st ,  t hi s cour t  st at ed t hat  " [ i ] n St at e v.  

Hal ber t ,  t he Di st r i ct  I  cour t  of  appeal s i nt er pr et ed t he l ast  

sent ence of  sec.  973. 012,  St at s. ,  as pr ecl udi ng r evi ew of  a 

c i r cui t  cour t ' s  al l eged f ai l ur e t o consi der  t he gui del i nes 

and/ or  t o pl ace i t s r easons f or  devi at i ng f r om t he r ecor d. "   

Speer ,  176 Wi s.  2d at  1120 ( c i t at i ons omi t t ed) .   Then,  t he cour t  

of  appeal s f ol l owed sui t  and st at ed t hat  " Hal ber t  hel d t hat  t he 

l ast  sent ence of  § 973. 012 pr ecl uded r evi ew of  a c i r cui t  cour t ' s  

al l eged f ai l ur e t o consi der  t he gui del i nes and/ or  t o pl ace i t s 

r easons f or  devi at i ng f r om t he gui del i nes on t he r ecor d. "   Smet ,  

186 Wi s.  2d at  31 n. 2 ( c i t i ng Speer ,  176 Wi s.  2d at  1120) .   

Fi nal l y,  t hi s cour t  st at ed t hat  " [ i ] n St at e v.  Hal ber t ,  t he 
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cour t  of  appeal s hel d t hat  a sent enci ng cour t ' s  f ai l ur e t o 

consi der  t he sent enci ng gui del i nes i s not  subj ect  t o appel l at e 

r evi ew. "   El am,  195 Wi s.  2d at  685 ( c i t at i ons omi t t ed) .    

¶25 The pr i or  char act er i zat i ons of  Hal ber t  do not  

r epr esent  hol di ngs of  any appel l at e cour t .   I n Speer ,  t he i ssue 

of  whet her  § 973. 012 pr ecl uded appel l at e r evi ew of  t he c i r cui t  

cour t ' s  consi der at i on of  a sent enci ng gui del i ne ar ose.   However ,  

a maj or i t y of  t he cour t  di d not  agr ee on a hol di ng r el at ed t o 

t he i ssue.   The l ead opi ni on st at ed t he f ol l owi ng i n Par t  I I :  

[ T] he l egi s l at ur e di d not  i nt end by t he l anguage of  
t he l ast  sent ence of  [ § 973. 012]  t o pr ecl ude appel l at e 
r evi ew of  a sent ence i mposed wi t hout  consi der at i on of  
t he sent enci ng gui del i nes.   The l ast  sent ence of  t he 
st at ut e i s unambi guous and means what  i t  says;  a 
def endant  has no r i ght  t o appeal  a sent ence sol el y 
because t he sent ence exceeds t he gui del i nes.   Sect i on 
973. 012,  St at s. ,  does not  depr i ve an appel l at e cour t  
of  j ur i sdi ct i on t o consi der  whet her  t he sent enci ng 
cour t  er r oneousl y exer ci sed i t s di scr et i on by f ai l i ng 
t o f ol l ow t he st at ut or y mandat e t o consi der  t he 
sent ence gui del i nes and st at e on t he r ecor d i t s 
r easons f or  devi at i ng f r om t he gui del i nes.   An 
appel l at e cour t  must  r evi ew t he ent i r e r ecor d t o 
ascer t ai n whet her  t he c i r cui t  cour t  has compl i ed wi t h 
t hese st at ut or y mandat es,  r egar dl ess of  any st at ement s 
t o t he cont r ar y f ound i n Hal ber t .  To t he ext ent  
Hal ber t  i ndi cat es ot her wi se,  i t  i s  over r ul ed.      

Speer ,  176 Wi s.  2d at  1122- 23 ( c i t at i ons omi t t ed) .   Because onl y  

t hr ee of  s i x j ust i ces j oi ned Par t  I I  of  t he l ead opi ni on,  a 

maj or i t y of  t hi s cour t  di d not  adopt  t he l ead opi ni on' s  
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assessment  of  Hal ber t . 7  On ot her  gr ounds,  t he cour t  di d 

unani mousl y af f i r m t he j udgment  of  t he c i r cui t  cour t .     

¶26 I n Smet ,  t he def endant  r el i ed on t he l ead Speer  

opi ni on t o cont end t hat  he coul d seek r evi ew of  whet her  f ai l ur e 

t o f ol l ow a sent enci ng gui del i ne const i t ut ed an er r oneous 

exer ci se of  di scr et i on.   The St at e ar gued t hat  Speer  was not  

cont r ol l i ng aut hor i t y on t he i ssue of  compl i ance wi t h § 973. 012.   

The Smet  cour t  concl uded t hat  i t  " need not  be concer ned whet her  

Speer  i s bi ndi ng pr ecedent . "   Smet ,  186 Wi s.  2d at  30 n. 2.   The 

cour t  of  appeal s di d not  r each a hol di ng on whet her  a c i r cui t  

cour t ' s  consi der at i on of  a sent enci ng gui del i ne i s r evi ewabl e.      

¶27 I n El am,  t he cour t  agai n consi der ed whet her  § 973. 012 

pr ohi bi t ed appel l at e r evi ew of  a c i r cui t  cour t ' s  f ai l ur e t o 

consi der  a sent enci ng gui del i ne.   Li ke i n Speer ,  t he cour t  was 

evenl y di v i ded on t he i ssue. 8 

¶28 Up t o t hi s poi nt ,  t her e has not  been a hol di ng t hat  

§ 973. 017( 10)  or  § 973. 012 pr ecl uded appel l at e r evi ew of  a 

                                                 
7 Chi ef  Just i ce Nat han S.  Hef f er nan,  Just i ces Shi r l ey S.  

Abr ahamson and Wi l l i am A.  Babl i t ch bel i eved Hal ber t  shoul d be 
over r ul ed,  as ar t i cul at ed i n Par t  I I  of  t he l ead opi ni on.   
Just i ces Rol and B.  Day,  Donal d W.  St ei nmet z and Loui s J.  Ceci  
di d not  j oi n Par t  I I  of  t he l ead opi ni on.   Just i ce Jon P.  Wi l cox 
di d not  par t i c i pat e.    

8 Chi ef  Just i ce Rol and B.  Day,  Just i ces Donal d W.  St ei nmet z 
and Jani ne P.  Geske concl uded t hat  a c i r cui t  cour t ' s  
consi der at i on of  an appl i cabl e sent enci ng gui del i ne was not  
r evi ewabl e.   Just i ces Shi r l ey S.  Abr ahamson,  Wi l l i am A.  
Babl i t ch,  and Ann Wal sh Br adl ey woul d have concl uded t hat  a 
c i r cui t  cour t ' s  f ai l ur e t o consi der  an appl i cabl e sent enci ng 
gui del i ne was r evi ewabl e.   Just i ce Jon P.  Wi l cox di d not  
par t i c i pat e.  
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c i r cui t  cour t ' s  consi der at i on of  an appl i cabl e sent enci ng 

gui del i ne.   I n t hi s case,  t he cour t  i s  unani mous.   

Wi sconsi n St at .  § 973. 017( 10)  does not  pr ecl ude appel l at e r evi ew 

t o det er mi ne whet her  a c i r cui t  cour t  consi der ed a sent enci ng 

gui del i ne.  

B.  Consi der at i on of  an Appl i cabl e Sent enci ng Gui del i ne 

¶29 We now addr ess how a ci r cui t  cour t  sat i sf i es i t s 

§ 973. 017( 2) ( a)  obl i gat i on t o consi der  appl i cabl e sent enci ng 

gui del i nes.  

¶30 Wi sconsi n St at .  § 973. 017( 2) ( a)  pr ovi des t hat  " t he 

cour t  shal l  consi der  .  .  .  [ i ] f  t he of f ense i s  a f el ony,  t he 

sent enci ng gui del i ne. "   Al t hough t he st at ut e does not  def i ne 

" shal l  consi der , "  t he cont ext  of  t he st at ut e pr ovi des gui dance 

on how a sent enci ng cour t  sat i sf i es i t s § 973. 017( 2) ( a)  

obl i gat i on.   We concl ude t hat  a sent enci ng cour t  sat i sf i es i t s 

§ 973. 017( 2) ( a)  obl i gat i on when t he r ecor d of  t he sent enci ng 

hear i ng demonst r at es t hat  t he cour t  act ual l y consi der ed t he 

sent enci ng gui del i nes and so st at ed on t he r ecor d.  

¶31 I n sent enci ng,  c i r cui t  cour t s exer ci se di scr et i on.   

St at e v.  Gal l i on,  2004 WI  42,  ¶17,  270 Wi s.  2d 535,  678 

N. W. 2d 197.   A c i r cui t  cour t ' s  § 973. 017( 2) ( a)  obl i gat i on i s one 

of  many t hat  af f ect s i t s exer ci se of  di scr et i on at  sent enci ng.   

I d. ,  ¶43.   One of  t he cr uci al  aspect s of  exer ci s i ng di scr et i on 

i s deci di ng t he wei ght  t o be gi ven t o par t i cul ar  f act or s.   We 

have l ong r ecogni zed t hat  " [ i ] t  has been made abundant l y c l ear  

t hat  t he ' wei ght  whi ch i s t o be at t r i but ed t o each f act or  i s a 

det er mi nat i on whi ch appear s t o be par t i cul ar l y wi t hi n t he wi de 
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di scr et i on of  t he sent enci ng j udge. ' "   Ander son v.  St at e,  76 

Wi s.  2d 361,  364,  251 N. W. 2d 768 ( 1977)  ( quot i ng Ocanas v.  

St at e,  70 Wi s.  2d 179,  185,  233 N. W. 2d 457 ( 1975) ) .   I n Gal l i on,  

we r ecent l y af f i r med t hat  " [ t ] he c i r cui t  cour t  possesses wi de 

di scr et i on i n det er mi ni ng what  f act or s ar e r el evant  t o i t s 

sent enci ng deci s i on. "   Gal l i on,  270 Wi s.  2d 535,  ¶68.   Ci r cui t  

cour t s must  consi der  numer ous f act or s,  but  t he dept h of  t hat  

consi der at i on i s par t  of  t he exer ci se of  di scr et i on.   The same 

i s t r ue r el at ed t o a cour t  sat i sf y i ng i t s § 973. 017( 2) ( a)  

obl i gat i on.    

¶32 A ci r cui t  cour t ' s  exer ci se of  di scr et i on does not  go 

unchecked.   On appeal ,  appel l at e cour t s r evi ew whet her  t he 

c i r cui t  cour t  er r oneousl y exer ci sed i t  di scr et i on when i mposi ng 

a sent ence.   I d. ,  ¶17.   Appel l at e cour t s " r emand f or  sent enci ng 

or  modi f y t he sent ence onl y when an abuse of  di scr et i on c l ear l y 

appear s. "   McCl ear y v.  St at e,  49 Wi s.  2d 263,  278,  182 

N. W. 2d 512 ( 1971) .   The sent ence i mposed by t he c i r cui t  cour t  i s  

" ' gener al l y af f or ded a st r ong pr esumpt i on of  r easonabi l i t y  

because t he ci r cui t  cour t  i s  best  sui t ed t o consi der  t he 

r el evant  f act or s  and demeanor  of  t he convi ct ed def endant . ' "   

Gal l i on,  270 Wi s.  2d 535,  ¶18 ( quot i ng St at e v.  Bor r el l ,  167 

Wi s.  2d 749,  781,  482 N. W. 2d 883 ( 1992) ) .    

¶33 The consi der at i on of  an appl i cabl e sent enci ng 

gui del i ne must  be f ound i n t he r ecor d.   Appel l at e r evi ew of  a 

c i r cui t  cour t ' s  exer ci se of  di scr et i on depends on appel l at e 

cour t s bei ng abl e t o access a c i r cui t  cour t ' s  act s of  di scr et i on 

f r om t he r ecor d.   McCl ear y est abl i shed,  and Gal l i on af f i r med,  
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" t hat  t he exer ci se of  sent enci ng di scr et i on must  be set  f or t h on 

t he r ecor d. "   Gal l i on,  270 Wi s.  2d 535,  ¶4.   McCl ear y 

speci f i cal l y not ed t hat  " [ i ] f  t he f act s ar e f ai r l y  i nf er abl e 

f r om t he r ecor d,  and t he r easons i ndi cat e t he consi der at i on of  

l egal l y r el evant  f act or s,  t he sent ence shoul d or di nar i l y  be 

af f i r med. "   McCl ear y,  49 Wi s.  2d at  281.   Appel l at e cour t s 

depend on t he r ecor d t o det er mi ne whet her  a sent enci ng cour t  

sat i sf i ed an obl i gat i on dur i ng sent enci ng.   The same i s t r ue 

when appel l at e cour t s assess whet her  a c i r cui t  cour t  sat i sf i ed 

i t s § 973. 017( 2) ( a)  obl i gat i on.  

¶34 For  a sent enci ng cour t  t o sat i sf y i t s § 973. 017( 2) ( a)  

obl i gat i on t her e ar e not  magi c wor ds t hat  must  appear  i n t he 

r ecor d.   The l egi s l at ur e has made cl ear  t hat  t he § 973. 017( 2) ( a)  

obl i gat i on " does not  r equi r e a cour t  t o make a sent enci ng 

deci s i on t hat  i s wi t hi n any r ange or  consi st ent  wi t h a 

r ecommendat i on speci f i ed i n t he gui del i nes. "   

Wi s.  St at .  § 973. 017( 10) .   By r equi r i ng c i r cui t  cour t s t o 

consi der  any appl i cabl e gui del i ne,  t he l egi s l at ur e has i ndi cat ed 

t hat  cour t s must  at  l east  t ake any appl i cabl e gui del i ne i nt o 

account .  

¶35 The consi der at i on of  an appl i cabl e gui del i ne must  

occur  f or  each sent ence i mposed f or  a sent enci ng cour t  t o 

sat i sf y i t s § 973. 017( 2) ( a)  obl i gat i on.   " I ndi v i dual i zed 

sent enci ng,  af t er  al l ,  has l ong been a cor ner st one t o 

Wi sconsi n' s cr i mi nal  j ust i ce j ur i spr udence. "   Gal l i on,  270 

Wi s.  2d 535,  ¶48.    



No.  2005AP2424- CR   

 

18 
 

¶36 I n t hi s case,  t he r ecor d of  t he post convi ct i on mot i on 

hear i ng r eveal s t hat  t he sent enci ng j udge consi der ed t he 

appl i cabl e gui del i ne dur i ng t he sent enci ng hear i ng.   Dur i ng t he 

hear i ng on Gr ady' s post convi ct i on mot i on,  Judge Di Mot t o 

expl i c i t l y  st at ed t hat  she had consi der ed t he sent enci ng 

gui del i ne f or  ar med r obber y when she sent enced Gr ady.   I n t he 

or der  denyi ng Gr ady' s post convi ct i on mot i on,  t he cour t  al so 

st at ed t hat  i t  " consi der ed t he sent enci ng gui del i nes wi t hout  

expl i c i t l y  i dent i f y i ng t hat  f act  and i t  i s  c l ear l y appar ent  f r om 

t he r ecor d t hat  t he cour t  di d so. "   Her eaf t er ,  suppl ement i ng t he 

r ecor d wi t h evi dence beyond t he sent enci ng hear i ng wi l l  be 

i nsuf f i c i ent .   Never t hel ess,  i n t hi s case,  we ar e sat i sf i ed t hat  

Judge Di Mot t o consi der ed t he appl i cabl e sent enci ng gui del i ne 

dur i ng Gr ady' s sent enci ng hear i ng.    

¶37 Gr ady ar gues t hat  § 973. 017( 2) ( a)  r equi r es a 

sent enci ng cour t  t o ( 1)  compl et e any appl i cabl e sent enci ng 

wor ksheet ,  ( 2)  consi der  t he sent enci ng r ange r ecommended by t he 

sent enci ng gui del i ne,  and ( 3)  expl ai n bot h how t he sent enci ng 

gui del i ne f i t s  t he obj ect i ves of  sent enci ng and how t he 

sent enci ng gui del i ne i nf l uences t he sent ence i mposed.   We 

di sagr ee wi t h Gr ady because t he t hr ee component s of  hi s 

i nt er pr et at i on each r un af oul  of  t he st at ut e and i t s cont ext .    

¶38 Fi r st ,  Gr ady suggest s t hat  a j udge must  compl et e any 

appl i cabl e sent enci ng gui del i ne wor ksheet .   Thi s  i s not  r equi r ed 

by t he st at ut e.   Al t hough sent enci ng gui del i nes " ser ve as a 

t ouchst one f or  expl ai ni ng t he r easons f or  t he par t i cul ar  

sent ence i mposed, "  t hey do not  di mi ni sh t he exer ci se of  
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di scr et i on t hat  i s f undament al  t o sent enci ng.   Gal l i on,  270 

Wi s.  2d 535,  ¶48.   A sent enci ng cour t ' s  consi der at i on of  an 

appl i cabl e sent enci ng gui del i ne i s one of  many f act or s i t  must  

consi der  bef or e i mposi ng a sent ence.   I d. ,  ¶43.      

¶39 Second,  Gr ady cont ends t hat  § 973. 017( 2) ( a)  r equi r es 

sent enci ng cour t s t o consi der  t he sent enci ng r ange r ecommended 

by t he sent enci ng gui del i ne.   Thi s const r uct i on of  

§ 973. 017( 2) ( a)  i s t oo nar r ow t o be consi st ent  wi t h t he 

st at ut or y l anguage.   Wi sconsi n St at .  § 973. 017( 2) ( a)  r equi r es 

t hat  a sent enci ng cour t  consi der  " t he sent enc i ng gui del i nes 

adopt ed by t he sent enci ng commi ssi on under  s.  973. 30 or ,  i f  t he 

sent enci ng commi ssi on has not  adopt ed a gui del i ne f or  t he 

of f ense,  any appl i cabl e t empor ar y sent enci ng gui del i ne adopt ed 

by t he cr i mi nal  penal t i es st udy commi t t ee cr eat ed under  1997 

Wi sconsi n Act  283. "    

¶40 Sent enci ng gui del i nes i ncl ude mor e t han si mpl y a 

sent enci ng r ange.   At  t he t i me t he sent enci ng cour t  i mposed 

Gr ady' s sent ence,  t he t empor ar y gui del i ne f or  ar med r obber y 

cr eat ed by t he Cr i mi nal  Penal t i es St udy Commi t t ee was i n ef f ect .   

The wor ksheet  i ncl uded f i ve sect i ons:  of f ense sever i t y 

assessment ,  r i sk assessment  eval uat i on,  ar med r obber y char t ,  

adj ust ment s t o sent ence i ndi cat ed i n char t ,  and i mposi t i on of  

sent ence.   The ar med r obber y char t  pr ovi ded sent enci ng r anges.   

The l egi s l at ur e has st at ed t hat  t he § 973. 017( 2) ( a)  obl i gat i on 

" does not  r equi r e a cour t  t o make a sent enci ng deci s i on t hat  i s 

wi t hi n any r ange or  consi st ent  wi t h a r ecommendat i on speci f i ed 

i n t he gui del i nes. "   Wi s.  St at .  § 973. 017( 10) .     
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¶41 Thi r d,  Gr ady ar gues t hat  § 973. 017( 2) ( a)  r equi r es t hat  

t he sent enci ng cour t  expl ai n bot h how t he sent enci ng gui del i ne 

f i t s  t he obj ect i ves of  sent enci ng and how t he sent enci ng 

gui del i ne i nf l uences t he sent ence.   Thi s const r uct i on of  

§ 973. 017( 2) ( a)  conf uses t he di st i nct i on bet ween havi ng t he 

obl i gat i on t o st at e t he r easons f or  a sent enci ng deci s i on and t o 

consi der  a sent enci ng f act or .   Wi sconsi n St at .  § 973. 017( 10m)  

pr ovi des t hat  a sent enci ng cour t  " shal l  st at e t he r easons f or  

i t s sent enci ng deci s i on. "   I t  does not  r equi r e t hat  t he 

sent enci ng cour t  enumer at e al l  of  t he f act or s t hat  mi ght  have 

been consi der ed i n r eachi ng t he deci s i on.   I t  " r emai ns wi t hi n 

t he di scr et i on of  t he c i r cui t  cour t  t o di scuss onl y t hose 

f act or s i t  bel i eves ar e r el evant . "   St at e v.  St enzel ,  2004 WI  

App 181,  ¶16,  276 Wi s.  2d 224,  688 N. W. 2d 20.    

¶42 Gr ady does not  ar gue t hat  t he cour t  f ai l ed t o sat i sf y 

i t s § 973. 017( 10m)  obl i gat i on t o st at e t he r easons f or  i t s 

sent enci ng deci s i on.   Hi s sol e compl ai nt  r el at es t o t he 

sent enci ng cour t ' s  f ai l ur e t o consi der  t he appl i cabl e sent enci ng 

gui del i ne.   Wi sconsi n St at .  § 973. 017( 2) ( a)  does not  i ncl ude 

l anguage t hat  suggest s t hat  consi der i ng a sent enci ng gui del i ne 

means t he sent enci ng cour t  must  expl ai n bot h how t he sent enci ng 

gui del i ne f i t s  t he obj ect i ves of  sent enci ng and how t he 

sent enci ng gui del i ne i nf l uences t he sent ence i mposed.   Fr om t he 

l anguage of  § 973. 017( 2) ( a) ,  a sent enci ng cour t  must  consi der  an 

appl i cabl e gui del i ne,  not  expl ai n i t .      
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¶43 Gr ady' s cont ent i on t hat  § 973. 017( 2) ( a)  r equi r es an 

expl anat i on on t he r ecor d i s s i mi l ar  t o t hat  put  f or war d by t he 

def endant  i n St at e v.  Echol s:   

The def endant  asks t hi s cour t  t o adopt  a new r ul e of  
l aw r equi r i ng a sent enci ng cour t  t o speci f i cal l y 
addr ess on t he r ecor d each of  t he f act or s .  .  .  .   We 
r ef use t o adopt  such a r ul e.   The t r i al  cour t  i s  i n 
t he best  posi t i on t o det er mi ne t he r el evant  f act or s i n 
each par t i cul ar  case.    

St at e v.  Echol s,  175 Wi s.  2d 653,  683,  499 N. W. 2d 631 ( 1993) .   

For  t he same r eason,  we r ej ect  Gr ady' s  suggest i on t hat  

§ 973. 017( 2) ( a)  r equi r es t he sent enci ng cour t  t o expl ai n i t s use 

of  any appl i cabl e gui del i ne.  

¶44 Based on t he enact ed l anguage and cont ext ,  we hol d 

t hat  a c i r cui t  cour t  sat i sf i es i t s § 973. 017( 2) ( a)  obl i gat i on 

when t he r ecor d of  t he sent enci ng hear i ng demonst r at es t hat  t he 

cour t  act ual l y consi der ed t he sent enci ng gui del i nes and so 

st at ed on t he r ecor d.  

¶45 Al t hough t he concept  of  sent enci ng gui del i nes has 

exi st ed f or  over  25 year s,  t her e has been uncer t ai nt y about  

t hei r  use.   Because our  hol di ng wi l l  r equi r e di f f er ent  pr act i ces 

by c i r cui t  cour t s sent enci ng def endant s,  t hi s  deci s i on wi l l  

become ef f ect i ve f or  any sent enc i ng occur r i ng af t er  Sept ember  1,  

2007.         

I I I  

¶46 I n sum,  § 973. 017( 10)  does not  pr event  r evi ew of  a 

c i r cui t  cour t ' s  consi der at i on of  an appl i cabl e sent enci ng 

gui del i ne pur suant  t o § 973. 017( 2) ( a) .   A c i r cui t  cour t  

sat i sf i es i t s § 973. 017( 2) ( a)  obl i gat i on when t he r ecor d of  t he 
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sent enci ng hear i ng demonst r at es t hat  t he cour t  act ual l y 

consi der ed t he sent enci ng gui del i nes and so st at ed on t he 

r ecor d.  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

af f i r med.  
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