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ATTORNEY disciplinary proceeding. Attorney publicly

repri manded.

11 PER CURI AM W review the referee's recommendation
that we publicly reprimand Attorney Shawn G Rice for
pr of essi onal m sconduct conmitted in connection wth his
personal involvenent in a comercial real estate transaction.
Neither the Ofice of Lawer Regulation (OLR) nor Attorney Rice
has appeal ed the recommendation filed by the referee, Janes J.

W ni ar ski . Therefore, the matter is submtted to the court for
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review pursuant to SCR 22.17(2).' In conducting our review we
will affirm the referee's findings of fact unless they are
clearly erroneous. See In re Disciplinary Proceedi ngs Agai nst

Sosnay, 209 Ws. 2d 241, 243, 562 N.W2d 137 (1997). W review

the referee's conclusions of | aw de novo. See In re

Di sciplinary Proceedings Against Carroll, 2001 W 130, 9129, 248

Ws. 2d 662, 636 N W2d 718. In accordance with our authority
to supervise the practice of law in this state, we determ ne the
level of discipline that is appropriate under the particular
ci rcunst ances, independent of the referee's recomendation, but

benefiting fromit. See In re Disciplinary Proceedi ngs Agai nst

Wdule, 2003 W 34, 144, 261 Ws. 2d 45, 660 N. W 2d 686.

12 Attorney Rice was admtted to practice in Wsconsin in
1993. He has no prior disciplinary history. On May 5, 2005,
the OLR filed a conplaint against him alleging four counts of
conduct involving dishonesty, fraud, deceit or msrepresentation
in violation of SCR 20:8.4(c).? Attorney Rice filed an answer

and the matter was submtted to a referee. The parties executed

1 SCR 22.17(2) provides: Review, appeal.

(2) If no appeal is filed tinely, the suprene
court shall review the referee's report; adopt, reject
or nodify the referee's findings and conclusions or
remand the matter to the referee for additional
fi ndi ngs; and determine and inpose appropriate
di scipline. The court, on its own notion, may order
the parties to file briefs in the matter.

2 SCR 20:8.4(c) provides that it is professional n sconduct
for a lawer to "engage in conduct involving dishonesty, fraud,
deceit or m srepresentation.”
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a joint stipulation as to facts and a hearing was conducted on
March 7 and 8, 2006. Post-hearing briefs were submtted and the
referee filed his report on Septenber 25, 2006. No appeal was
filed.

13 The situation that gave rise to the COLR conplaint is
expl ained thoroughly in the referee's report and recomendati on.
We draw heavily from that excellent report and recommendation in
our decision here. As noted, the alleged m sconduct occurred in
connection with a comercial real estate transaction that went
awy, resulting in civil [itigation. A stipulation was
submtted to the referee, but as the referee notes, it includes
numer ous "contentions"” of the various parties and was of limted
assistance in helping the referee resolve factual issues in this
disciplinary matter. Qur discussion does not describe every
detail or nuance of the wunderlying commercial real estate
transaction, only those findings we find relevant to the
disciplinary matter before us today.

14 On June 17, 2002, Jetmr Anmeti ("Aneti") through his
real estate agent, Paul GCottsacker ("CGottsacker"), submtted an
offer to purchase a parcel of comrercial property in Sheboygan
Wsconsin ("the property") for $370, 000. The offer was not
accept ed.

15 Cottsacker and Aneti then approached Attorney Rice
because CGottsacker knew that Attorney R ce had previously
expressed interest in purchasing comercial real estate for
personal investnent purposes. On or about June 25, 2002,
Attorney Rice, Cottsacker and Aneti verbally reached an

3
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under st andi ng. Attorney Rice would purchase the property and
Areti would |ease the property from Attorney Rice, wth an
option to eventual ly purchase the property.

16 On July 8, 2002, Attorney Rice drafted an offer to
purchase the property for $430,000, listing the buyer as Trinity
Partners, LLC ("Trinity"). Trinity consisted of Attorney Rice
and a trust created for the benefit of his wife and children.
Areti was not a nmenber of Trinity. He had no authority to sign
docunents on behal f of Trinity.

17 On or about July 9, 2002, Cottsacker nmet with Ameti to
review the offer to purchase. Anmeti approved the ternms and
Cottsacker signed Aneti's nanme to the offer on behalf of Trinity

Partners, LLC, without indicating the signature was not nade by

Anreti . Gottsacker then faxed the offer to the seller. The
signature on the offer read: "Jetmr Anmeti" under which was
t yped: "Buyer's Signature; Print Nanme Here: Trinity Partners,
LLC "

18 Cottsacker apparently proposed that Anmeti's nanme
appear on the offer, as opposed to that of Attorney R ce, so
that the seller wuld not know there was a "new player"”
interested in the property.

19 On July 11, 2002, several things happened. The seller
submtted a counteroffer that anmended the closing date, but nmade
no ot her substantial changes to the offer. Attorney Rice signed
Areti's nanme to the counteroffer, with a signature block that

falsely represented that Aneti was a nenber of Trinity.
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10 This action conprises the first count of m sconduct
all eged in the OLR conpl ai nt.

11 Aneti and Attorney Rice then signed a letter of intent
entitled "Intent to Lease Proposal” that set forth the basic
terms of their agreement with respect to the property. The
letter identified the tenant as Jetmr Aneti and the |andlord as
"Trinity Partners, LLC or its assigns.” One provision of the
letter of intent read: "It is understood and agreed that this
letter of intent shall not be binding upon either party until a
Lease docunment is drafted and fully executed by both Landlord
and Tenant and until the board of directors for both Landlord
and Tenant have fully approved the Lease."

12 On July 24, 2002, Attorney Rice sent a proposed |ease
to the attorney with the law firm of von Briesen & Roper, S.C.,
which initially represented Amreti in the negotiations.

13 On July 26, 2002, Attorney Rice fornmed a new |limted
l[itability conmpany entitled 2327, LLC Attorney R ce was the
sol e nmenber of 2327, LLC. On July 31, 2002, a Unani nous Consent
of the Menbers of Trinity Partners, LLC, was executed, assigning
its rights and obligations under the offer for the property to
2327, LLC On the sane date, an Assignnment and Assunption of
Ofer to Purchase was executed between Trinity and 2327, LLC
Attorney Rice signed the Assignnent on behalf of both entities.

14 Attorney R ce then hired Alpha Terra Science to
perform a Phase | Environnental Site Assessnent ("Phase 1") on

the property. After reviewing the results of the Phase I, Al pha
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Terra suggested further testing as there was an indication there
m ght be a problem At this point, the "deal" began to go awy.

15 On July 31, 2002, Attorney R ce submtted copies of
the Phase | to the seller's attorney. He then contracted wth
Alpha Terra Science to conduct a Phase Il Environnental Site
Assessnent ("Phase I1") on the property.

16 In md-August 2002, Cottsacker, Anmeti, and Attorney
Rice held a three-way telephone conference to discuss the
results of the Phase 1I1. During this conversation, Aneti
indicated he was no longer interested in |leasing or buying the
property because the Phase Il results showed the property "
wasn't conpletely 100 percent clean.” Attorney Rice and Aneti
had yet to agree upon the terns of the |ease and, thus, there
was no binding agreenent between them-enly the initial letter of
i ntent.

17 On the afternoon of August 14, 2002, Attorney Rice,
who was anxious about Anmeti's apparent decision to pull out of
the deal, nmet wth Thomas Schafer ("Schafer") to discuss
Schafer's possi ble purchase of the property.

118 Attorney Rice verbally agreed to sell the property to
Schafer. Cottsacker attended that neeting. After the neeting,
Attorney R ce typed an "Qutline of Agreenent” in which he
proposed to sell his entire ownership interest in 2327, LLC to
Schafer for $440,000, plus all costs incurred in acquiring the
property. The Qutline of Agreenent also stated: "Qther terns
and conditions to be agreed by the parties and set forth in a
definitive agreenent.” Schafer accepted the terns of the

6
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Qutline of Agreenent, but changed the closing date to Septenber
26, 2002, and returned a signed copy of the Qutline of Agreenent
to Attorney Rice.

119 The third count of the OLR conplaint alleged that
Attorney Rice failed to disclose a binding agreenent to sell
real estate to one individual while negotiating to sell the sane
property to a second individual.

20 On August 15, 2002, Attorney Rice received an e-nmil
from Aneti's counsel, an attorney at Von Briesen & Roper, S.C,
i nquiring about the closing date. In response to that e-mail,
Attorney Rice sent a letter via facsimle confirmng that the
cl osing was scheduled for the follow ng date but did not include
the time or location of the closing. Attorney Rice contends
that he felt he had no need or obligation to provide this
informati on because he wunderstood that the inquiry was in
connection to efforts by Ameti to lease the building, not to
purchase the real estate.

21 Attorney Rice also did not disclose to Ameti's counsel
that on July 31, 2002, that he had fornmed a new entity, called
2327, LLC, for purposes of taking title to the property, and
that Attorney Rice had assigned to 2327, LLC, Trinity's entire
interest in the property.

22 On August 15, 2002, Attorney Rice sent an e-mail to
Areti's lawer in which he stated: "I understand your client
did not want to close if the property was not 100% cl ean. Phase
Il was faxed to you this a.m Please call ne after review ng
it." The responsive e-nmail stated: ". . . [Anmeti] just told ne

7
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he talked with Steven [from Al pha Terra Sci ence] regardi ng Phase
Il and he was confortable with the risk and wanted to proceed."

23 Attorney Rice then sent an e-mail stating: "M client
is not as confident as Jetmr is. Have you spoken to al pha
terra directly?"

24 Al pha Terra faxed the Phase Il test results to Areti's
| awyer on August 15, 2002.

25 Sonetine on August 15, 2002, Attorney R ce had a
conversation with Anmeti during which Aneti indicated he was
interested in leasing and ultimately purchasing the property.

126 Attorney Rice did not disclose to Anmeti or Aneti's
| awer that he had signed an Qutline of Agreenent with Schafer.
Attorney R ce claimed that he was not obligated to do so since
nei ther party was bound by the agreenent at that tine.

27 On August 15, 2002, Attorney Rice faxed a proposed
purchase agreenent to Schafer's |awer.

128 On August 20, 2002, Attorney Rice sent Aneti's |awer
an e-mail stating: "Your <client's indication on Thursday,
August 15th that he would not |ease the property if it was not
100% cl ean caused Trinity Part ners to pur sue ot her
alternatives."

129 At sone point after the August 16, 2002 closing,
Attorney Rice resunmed discussions with Anmeti and his |awer
regarding leasing the property with an obligation to buy the
property at the <conclusion of the |ease. During these

negoti ations Attorney Rice did not disclose that he had already
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signed an Qutline of Agreenment with Schafer and had received a
$5000 paynent .

130 Attorney Rice continued negotiating the ternms of the
agr eenment wi th Schafer's attor ney. He cont ends t hat
negoti ations stalled when Schafer attenpted to change the terns
of the agreenent. On Septenber 5, 2002, Attorney Rice sent a
letter to Schafer and enclosed a $5000 check as reinbursenment
for the paynent previously made to him

131 On Septenber 6, 2002, Aneti executed an "Agreenent to
Purchase Limted Liability Conmpany Interest” in which Attorney
Rice agreed to sell his entire interest in 2327, LLC, to Anmeti
for $450,000, with a closing date of Septenmber 30, 2002.
Attorney Rice did not disclose to Anmeti the August 14, 2002,
Qutline of Agreenment with Schafer. He contended that he had no
obligation to disclose that docunent because it was non-bi ndi ng.

132 Attorney Ri ce had subsequent di scussi ons W th
Schafer's attorneys in which he did not disclose the Septenber
6, 2002, agreenent with Aneti. Again, Attorney R ce contends
that he regarded the agreenment with Anmeti as non-binding and
that, therefore, he had no obligation to disclose it to Schafer
or his attorneys. However, in a letter Attorney Rice later
wote to the OLR investigator, Jessica Long, dated March 15,

2004, Attorney Rice stated:

Since no formal agreenment was signed with Schafer, and
since R ce believed the Qutline of Agreenment was not a
bi ndi ng contract, Rice entertained further discussions
with Ameti, who by that tinme had obtained subsequent
financing capable of purchasing the property from
2327, LLC 2327 LLC and Aneti entered into a valid

9
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and binding contract for the purchase of the LLC which
controlled the property on Septenber 6, 2002.

133 Attorney Rice received a letter from Schafer's
attorney dated Septenber 9, 2002, in which he indicated that
Schafer intended to "go forward with the closing on Septenber
12th or Septenber 26th."™ On Septenber 12, 2002, Attorney Rice
replied, stating that he had earlier explained to Schafer that
if Schafer wanted to proceed, he would be getting the property
"as is,"” with the buyer assumng the risk for any potential
clainms by third persons.

134 On Septenber 20, 2002, Schafer filed an affidavit of
interest with the Sheboygan County Regi ster of Deeds.

135 On Sept enber 26, 2002, M chael Vhi chowi cz

("Miichowi cz"), a lawer at Attorney Rice's firm sent an e-nmail

to Schafer's lawer and Attorney Rice in which he stated: " f
you [ Seibel, on behalf of Schafer] are ready, willing and able
to close, | nust assune your client is willing to accept the

property and the LLC subject to the interests of M. Anmeti since
that was one of the assunptions in which the outline of
agreenent was based."

136 Amati subsequently filed a civil lawsuit against
several of the participants to this real estate transaction,

including Attorney Rice. See Aneti v. Rice, et al., No. 01-Cv-

679, Sheboygan County Circuit Court.
137 During his deposition in connection with this |awsuit,
Attorney Rice testified that he had consulted wth an

environnmental attorney in his firm after he received the

10
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prelimnary results of the Phase Il and before he spoke wth
Areti and Gottsacker. Attorney Rice stated that his firms
environnmental attorneys told him". . . that there was no action

that was required by the property owner or anyone else in
receipt of the report.” Attorney Rice testified that he was
still concerned about the contamnation, but stated: "
deferred to counsel in that it wasn't a clear violation that
required any action at that point."
138 It was later determned that Attorney Rice, in fact

did not consult with an environnental attorney after he received
the prelimnary results of Phase 1I. Attorney Rice only
consulted with an environnental attorney at his law firm after
receiving the Phase | results. In April 2003, as part of the
then-pending civil litigation, Attorney Rice's counsel and
Ameti's counsel signed a stipulation that stated in relevant

part as foll ows:

At no time prior to August 17, 2002, did defendant
Shawn Rice, or any person acting on his behalf,
discuss or confer wth any attorney conpetent in
environmental |aw at Davis & Kuelthau, S.C., regarding
either the results or the significance of the Phase |
envi ronnental assessnent that was perfornmed by Al pha
Terra Science, Inc., and/or Test America I|ncorporated
on or about August 9, 2002 to August 14, 2002.

In the stipulated facts executed in connection with this matter,
Attorney Rice acknow edges that his deposition testinony
included a msrepresentation regarding the "Phase 11" report.

The second count of the OLR conplaint alleges that Attorney R ce

11
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gave false testinony during a deposition in violation of SCR
20: 8. 4.

139 In addition, at his February 11, 2003 deposition in
the civil suit, Attorney Rce was asked whether he told
Whi chowi cz about the purchase agreenent he had signed with M.
Amreti on Septenber 6, 2002. Attorney Rice answered: "M .
Vhi chowi cz was aware of the agreenent with M. Aneti that was
signed on Septenber 6th." Attorney R ce was then asked: "Was
he [Michowi cz] was [sic] aware that you weren't willing to sell
the property to M. Schafer subject to M. Anmeti's interests
before Septenber 30th?" Attorney Rice replied: "You could read
this several ways." He then stated: "M. WMichow cz understood
the entire situation here."

140 However, during his March 20, 2003 deposition in the
civil suit, Michowicz testified that he had not previously been
made aware by Attorney Rice of the Septenber 6, 2002 agreenent
wth Aneti. He testified that he saw that agreenment for the
first time at his deposition. The fourth count of the conpl aint
also alleges that Attorney Rice gave false testinony during a
civil deposition.

41 The civil | awsui t was settled prior to trial.
Pursuant to the terns of the settlenent, Attorney Rice
subdi vided the property and conveyed a portion of the property
to Ameti for a purchase price of $170, 000. Attorney Rice
conveyed the remaining portion of the property to Schafer and
paid Schafer $55,000 in exchange for a full release of all
cl ai s agai nst the property.

12
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142 The OLR conplaint against Attorney R ce was filed on
May 5, 2005.

143 The referee reviewed all these matters and reached the
foll ow ng conclusions of |aw The referee concluded that the
OLR had net its burden of proof wth respect to Counts I, Il and
|V, pertaining to the allegations that Attorney Rice violated
SCR 20:8.4 twice by nmaking false statenents in a deposition and
in executing a docunent falsely reflecting Ameti as a nenber of
Trinity.

144 However, the referee concluded that the OLR failed to
prove Count I1l, stating that the OLR "failed to prove by clear,
satisfactory, and <convincing evidence that by failing to
disclose to Schafer that R ce had entered into a binding
agreenent with Aneti and, after having entered into the binding
agreenent with Aneti, continuing to negotiate a sale of the
property to Schafer wthout disclosing such negotiations to
Aneti, Rice engaged in conduct . . . contrary to SCR 8.4(c)."

145 The referee thus concluded that based on the record
evidence presented, Attorney "Rice did not have a binding
contract to sell or lease the subject real estate to either
Amati or Schaefer until the Septenber 6, 2002, contract." The
referee noted that "[t]he actions of Anmeti also show that he
t hought he could walk away from the initial transaction.” The
referee concluded that there was "insufficient evidence" to show
that Attorney Rice was being dishonest or deceitful when he
continued negotiations wth Schafer after he entered into the
Sept enber 2002, binding contract.

13
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146 We accept the referee's factual findings and the |egal
concl usi ons drawn fromthose findings.
147 Accordingly, we turn to the appropriate discipline for

the three violations of SCR 20:8.4. W note that the OLR argued

for a 60-day suspension. The referee rejected that
recommendation, explaining that he did not perceive a "pattern
of m sconduct” in this case. The referee recommended a public

repri mand, expl ai ni ng:

| have carefully reviewed all the evidence cited by
OLR in support of their argunent of a pattern of

m sconduct . | do not find such a pattern of
m sconduct . | nst ead, I find that R ce |acked
experience in maki ng per sonal i nvest nment s in

comrercial real estate.

Rice's judgnent was clouded by the fact that he
had personally invested funds in the transaction. His
deposition testinony, while untruthful and clearly a
m srepresentation, was an inproper attenpt to try to

protect hinself fromcivil liability in a transaction
that had gotten out of hand. Also, the evidence does
not show that Rice had any original intention to

m srepresent any facts to anyone.

| do not excuse any of Rice's msrepresentations,
but | also do not find that they constitute a pattern
of m sconduct.

The referee continued:

| t is of particul ar I nportance to nme in
recommendi ng appropriate discipline that Rice did not
enter into this transaction with the intent to deceive
anyone. He found hinself getting deeper and deeper
into a quagnmre as a result of a poor decision to
involve hinmself personally in a real estate investnent
opportunity. | also place considerable weight on the
fact that Ameti and Schafer were not Rice's clients,
but rather astute businessnen who had no reluctance to
use all leverage available to themto get their way.

14
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The referee recomended further that the court require Attorney
Rice to pay the costs of this proceeding.

148 Utimately, we agree that a public reprimand is
adequate discipline for Attorney Rice's m sconduct in connection
with the handling of this comercial real estate transaction.
Attorney Rice is further ordered to pay the costs of this
proceedi ng whi ch total $28,832.91, as of October 18, 2006.°3

149 1T IS ORDERED that Attorney Shawn G R ce is publicly
repri manded for his professional m sconduct.

50 IT IS FURTHER ORDERED that within 60 days of the date
of this order Shawn G Rce pay to the Ofice of Lawer
Regul ation the costs of this proceeding. If the costs are not
paid within the tinme specified, and absent a showng to this
court of his inability to pay the costs wthin that tine, the
license of Shawn G Rice to practice law in Wsconsin shall be

suspended until further order of the court.

By S.O. Oder 05-01, 2006 W 34, 287 Ws. 2d xiii, 714
Nw2d C.R21 (May 1, 2006), this court anmended the rules
pertaining to inposition of costs in |awer disciplinary matters
filed on or after July 1, 2006. The conplaint in this matter
was filed May 5, 2005; the new rules are not applicable here.
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