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version wll appear in the bound
vol ume of the official reports.
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Brian K. Pol Kk, FI| LED
Petitioner,
MAY 11, 2007
V.
David R Schanker
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Respondent .
ATTORNEY rei nst at ement proceedi ng. Rei nst at enent deni ed.
11 PER CURI AM In this matter we are asked to review

the petition by Attorney Brian K Polk for the reinstatenent of
his license to practice law in this state followng an
adm ni strative suspension of three or nore consecutive years due
to his failure to conply wth the nmandatory reporting
requi renents for continuing | egal education (CLE). W determ ne
at the conclusion of the process described below, that Attorney
Pol k's petition for reinstatenent should be denied. We al so

conclude that Attorney Pol k should be required to pay the costs
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of this reinstatenent proceeding, which totaled $6232.45, as of
Oct ober 25, 2006.

12 Attorney Polk was admtted to practice law in
W sconsin in June 1994. H's |license has been suspended since
June 5, 2001, because of the CLE nonconpli ance.

13 On February 26, 2006, Attorney Polk filed a petition
for reinstatenent of his license to practice law in this state
Because his suspension had been for a period of three or nore
consecutive years, Attorney Polk's petition for reinstatenent

was governed by SCR 22.28(1)(d)! and SCR 31.11(1m.?

1 SCR 22.28(1)(d) provides that "[a]ln attorney whose
suspension for failure to conply with the continuing |[egal
education requirenents has been for a period of 3 or nore
consecutive years may seek reinstatenent under SCR 31.11(1m)."

2 SCR 31.11(1m provides: Reinstatenent.
(1m Suspension of 3 or nore consecutive years.

(a) A lawer whose suspension has been for a
period of 3 or nore consecutive years my file a
petition for reinstatenent with the suprene court and
serve a copy on the board and the office of [|awer
regul ati on. Separate paynents in the anount of $200
each shall be nmade to the board of bar exam ners and
the office of |awer regulation shall acconpany the
petition.

(b) Wthin 90 days after service of the
petition, the board shall make a determ nation
regarding conpliance and file its finding with the
supreme court.

(c) Wthin 90 days after service of the
petition, the director of the office of |awer
regul ation shall investigate the eligibility of the
petitioner for reinstatenent and file a response wth
the supreme court in support of or opposition to the
petition.
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14 The Board of Bar Examners (BBE) filed a nmenorandum
noting that Attorney Polk had satisfied the CLE attendance
requi renents and recomrendi ng his reinstatenent. The O fice of
Lawyer Regul ati on (OLR), however, filed a menor andum
recommendi ng against Attorney Polk's reinstatenent because of
concerns it had regarding Attorney Polk's nmultiple instances of
driving after suspension/revocation of his driving privileges, a
1999 citation for loitering-illegal drug activity and
di screpanci es between Attorney Polk's version of that incident
and the police report, and a substantial nunber of wunpaid civil
judgnents against Attorney Pol k. Attorney Polk filed a
menor andum replying to the issues raised by the OLR

15 Because of the presence of disputed issues of fact, on
June 23, 2006, the court issued an order appointing Reserve
Judge Dennis J. Flynn as referee and directing Judge Flynn to
determne (1) the nunber and type of citations/convictions that
Attorney Polk had received that involved the operation of a
motor vehicle, (2) the facts surrounding the incident for which
Attorney Polk received a citation for loitering-illegal drug
activity and whether Attorney Polk had msrepresented those
facts to the OLR during the reinstatenent process, and (3) the
facts concerning the nature and status of any outstanding civil
j udgnent s agai nst Attorney Pol k.

16 On Cctober 6, 2006, the referee filed a report noting
Attorney Polk's approximately 20 traffic infractions for the
period of 1996 through 2006, with a sizable nunber of citations
for operating after suspension/revocation of his driving

3
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privil eges. The referee also concluded that Attorney Pol k had
testified untruthfully at the Septenber 6, 2006 hearing before
the referee concerning the 1999 incident for which Attorney Pol k
had received a citation for |loitering-illegal drug activity.
Finally, the referee found that there are at |east eight unpaid
civil judgnents against Attorney Polk, which were entered a
nunber of years ago and for which he has not nade paynents or
entered into agreenents to neke even partial paynment s,
indicating that he is intentionally attenpting not to pay his
| awf ul debts.

17 On the basis of the referee's findings, from which
Attorney Pol k has not appeal ed, we conclude that Attorney Polk's
petition for reinstatenent nust be denied at this tine.

18 The dissent characterizes this result as a de facto
di sci plinary suspension of indefinite duration. It is not.

19 The dissent's criticism stenms from its apparent
assunption that there is no legal basis for denying the
readm ssion of an attorney who has been admnistratively
suspended for CLE nonconpliance if the attorney has obtained the
necessary mnake-up CLE credits. The Suprene Court Rules
regardi ng readm ssion after nore than three consecutive years of
adm ni strative suspension for CLE nonconpli ance, however,

provide a role for the OLR and require a determnation of the
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petitioning attorney's eligibility for readmssion to the
practice of lawin this state.?

110 SCR 22.28(1)(d) directs an att orney seeki ng
readm ssion in such a situation to the process set forth in SCR
31.11(1m. Under SCR 31.11(1m), in addition to a determ nation
of CLE conpliance by the BBE, the director of the QLR is
required to "investigate the eligibility of the petitioner for
reinstatenent” and to file a response in support of or
opposi tion to t he petition for rei nstatenent. Thi s
investigation of eligibility for reinstatenent after three or
nore consecutive years of adm nistrative suspension is akin to
the review conducted by the BBE during an initial application
for a license to practice law in this state. See SCR 40.06(1)

and (3).% To be adnitted to practice in the first instance, an

3 By contrast, when an attorney who was administratively
suspended for CLE nonconpliance seeks reinstatenent after a
period of less than three years, only the BBE becones invol ved
and its review is |limted to a determnation of whether the
attorney is now in conpliance with CLE requirenents. SCR
22.28(1)(b) and SCR 31.11(1).

4 SCR 40.06(1) and (3) provide:

(1) An  applicant for bar adm ssion shal
establish good noral character and fitness to practice
I aw. The purpose of this requirenent is to limt
adm ssion to those applicants found to have the
qualities of character and fitness needed to assure to
a reasonabl e degree of certainty the integrity and the
conpetence of services perfornmed for clients and the
mai nt enance of high standards in the adm nistration of

justi ce.

(3) An  applicant shal | establish to the
satisfaction of the board that the applicant satisfies
the requirenments set forth in sub. (1). The board

5
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applicant nust denonstrate that he/she has good noral character
and the fitness to practice |aw Such a showing, along with
proof of legal conpetence, nmakes an applicant eligible to be
admtted to the practice of |aw Li kewi se, an attorney who has
been admnistratively suspended and out of the practice of |aw
in this state for three or nore consecutive years nust also
denonstrate the attorney's "eligibility"—nanely, t hat t he
attorney has good noral character and the fitness to practice
law in this state.

111 If the phrase "eligibility of +the petitioner for
reinstatenent” in SCR 31.11(1m(c) is not interpreted to require
the OLR to investigate and comment on the petitioner's character
and fitness to practice, why include the phrase? Wthout the
phr ase, al | petitioners for r ei nst at enent after an
adm nistrative suspension for CLE nonconpliance could obtain
reinstatenent sinply by denonstrating present conpliance wth
the CLE requirenents. The rule, however, mandates that the OLR
"investigate" t he petitioner's "eligibility Coe for
reinstatenment” when three or nore years have passed. It is the
length of the time out of the practice of law in this state that

is the basis for differentiating between attorneys seeking

shall certify to the supreme court the character and
fitness of qualifying applicants. The board shall
decline to certify the character and fitness of an
applicant who knowingly mkes a mterially false
statenent of material fact or who fails to disclose a
fact necessary to correct a m sapprehension known by
the applicant to have arisen in connection with his or
her application.
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readm ssion after an adm nistrative suspension and for inposing
such an "eligibility" requirenment on attorneys wth |engthier
suspensions. After having been away fromthe practice of law in
this state for such a lengthy period of tinme, an attorney nay
reasonably be expected to denonstrate anew that he/she possesses
the character necessary to ensure that clients and the public
can rely on himher for integrity and conpetent |egal service.

12 Contrary to the dissent's contention, the denial of
Attorney Polk's current petition for reinstatenent is not a
di sci plinary suspension. No disciplinary action will appear on
Attorney Pol k's record.

113 Qur decision also is not a ruling that Attorney Polk
may never be readmtted to the practice of law in Wsconsin., It
is sinply a determnation, based on the referee's factual
findings as briefly summari zed above, that Attorney Pol k has not
denonstrated at this point that he has the good noral character
and fitness to practice law to nmake him eligible for
rei nst at enent . He may file another reinstatenent petition when
he can make that show ng. Wiile he cannot change his past
conduct, he can ensure that his present and future conduct wll
show good noral character and the fitness to practice |aw In
this regard, one of the referee's nost troubling findings was
that Attorney Polk was not truthful during the evidentiary
hearing on his reinstatenent petition. This finding does not
relate to conduct that occurred prior to the admnistrative
suspensi on. It relates to Attorney Polk's current fitness to
practice law, which is the issue that this court decides today

7
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and would decide again in response to the facts presented in
connection wth another petition for reinstatenent.

124 1T IS ORDERED that the petition by Brian K Polk for
the reinstatenment of his license to practice law in this state
is denied.

15 IT IS FURTHER ORDERED that within 60 days of the date
of this order, Attorney Brian K Polk pay to the Ofice of
Lawyer Regulation the costs of this proceeding. |f the costs
are not paid within the tinme specified and absent a showing to
this court of his inability to pay the costs within that tine,
the license of Brian K Polk to practice law in Wsconsin shal

remai n suspended until further order of the court.
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116 ANN WALSH BRADLEY, J. (di ssenting). It is inportant
to note that Brian Polk was not suspended as a result of any
et hi cal | apse. Rat her, he was adm nistratively suspended for
failure to conply with the mandatory reporting requirenents for
CLE (continuing | egal education).

117 The problem with the majority opinion is that in
denying his petition for reinstatenent it in essence punishes
Pol k for conduct that occurred well before his admnistrative

suspensi on on June 5, 2001, and which never was the subject of

an attorney discipline case. It thereby transfornms his
adm ni strative suspensi on into a de facto i ndefinite
di sciplinary suspension, offering him no guidance and little

chance of ever being reinstated.

118 The mpjority bases its denial of his petition for
reinstatenent on three areas of transgression. | will address
each in turn

119 Traffic violations. The referee states that Polk's
past traffic transgressions should not act now to prevent him
from returning to the active practice of |aw | agree. Hi s
driver's license was reinstated in April 2005, and since then he
has received only one speeding ticket.

120 O di nance violation. As a basis of its decision, the

maj ority enphasizes that Polk received a ticket for "loitering-
illegal drug activity.” This was not a crimnal conviction, but
rather was an ordinance violation. The conduct occurred on

March 5, 1999, over two years prior to his 2001 adm nistrative

suspension. Al though an ordinance violation of this nature can
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be serious, wthout nore, it should not be the basis of an
indefinite suspension. Here, other than this eight-year-old
ordi nance violation, there is no inplication of any drug use or
any drug-related violation. Admttedly, Polk's version of the
incident differed from that offered by the arresting officer.
However, Polk indicated that he was not going to contest the
charge because he considered the matter only a mnor incident
"li ke getting a parking ticket."

21 Unpaid civil judgnents. The court also relies on
unpaid civil judgnments as a basis for denying the petition for
rei nst at enent. Again, six of the nine civil judgnents relied
upon occurred before he was adm nistratively suspended in 2001.

22 How can Pol k make anends for these past matters? \Wat
can he do to be reinstated? The majority gives no hint.

123 He has changed what he can change. The Board of Bar
Exam ners has filed a nenorandum noting that Polk has satisfied
the CLE attendance requirenment and recommends his reinstatenent.
But the mpjority does not now deem that sufficient for
rei nstatenent.

24 Can Pol k change his past driving record? No. Can he
change the 1999 ordinance violation? No. Can he pay the past
civil judgnents? Perhaps. Pol k testified that he has had | ow
paying jobs since his suspension and had to use the noney he
earned to support his famly (his wife and two children). I
suppose that he could be, and should be, put on a paynent plan
| do not believe that non-paynent of civil judgnents, however,

shoul d preclude his reinstatenent.
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25 Had he conplied wth the nmandatory reporting
requi renent for continuing |egal education, he would still be
practicing |aw. I nst ead, the nmgjority transforms his
adm ni strative suspension into a de facto discipline action and
continues his suspension indefinitely.

26 In disciplining Pol k  under the guise of an
adm ni strative suspension, the majority is able to circunvent
the established disciplinary sanctions. [If this nmatter had
originated as a discipline action, then the mjority could not
indefinitely suspend Pol k. Only suspensions of specified
duration woul d be avail able.?

27 1t seens unfair, here, to punish Polk for these
t ransgressi ons t hat occurred bef ore hi s adm ni strative
suspension, and in essence to discipline him for conduct that
was never the subject of an attorney discipline case.

128 It seens unwi se, here, for the majority to transform
an administrative suspension into a de facto indefinite
di sciplinary action. What the majority is really doing is
puni shing the conduct of those who cone before the court via an

adm ni strative suspension differently than it could punish for

! See, e.g., In re Disciplinary Proceedings Against Felli,
2006 W 73, 291 Ws. 2d 529, 718 NW2d 70 (three-year
suspension); In re D sciplinary Proceedi ngs Against Fitzgerald

2006 W 58, 290 Ws. 2d 713, 714 N.W2d 925 (90-day suspension);
In re Disciplinary Proceedi ngs agai nst Hausmann, 2005 W 131,
285 Ws. 2d 608, 699 N W2d 923 (one-year suspension); In re
Disciplinary Proceedings Against Kelsay, 2003 W 141, 267
Ws. 2d 17, 671 N.W2d 8 (six-nonth suspension); In re

Di sciplinary Proceedi ngs Against Ray, 2002 W 116, 256 Ws. 2d
19, 651 N.W2d 757 (60-day suspension).
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that sane conduct if it came before the court via a disciplinary
action.

129 Accordingly, for the above reasons | cannot join the
opi nion of the court and respectfully dissent.

30 | am authorized to state that JUSTICE N PATRI CK
CROOKS and JUSTICE LQUIS B. BUTLER, JR join this dissent.
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