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NOTI CE 
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ATTORNEY di sci pl i nar y pr oceedi ng.    At t or ney' s l i cense 

suspended.    

 

¶1 PER CURI AM.    The Of f i ce of  Lawyer  Regul at i on ( OLR)  

appeal s and At t or ney Mi chael  W.  Tobi n cr oss- appeal s t he r epor t  

of  Ri char d C.  Ni nneman,  r ef er ee,  r ecommendi ng di sci pl i ne of  120 

days l i cense suspensi on and t he i mposi t i on of  cost s.   The 

r ef er ee f ound t hat  At t or ney Tobi n commi t t ed ni ne of  t en char ged 

count s of  mi sconduct  t hat  i ncl ude t r ust  account  v i ol at i ons,  

conver si on and f al se st at ement s t o t he OLR.   The onl y i ssue on 
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appeal  and cr oss- appeal  i s  whet her  t he r ecommended di sci pl i ne i s  

appr opr i at e.    

¶2 We adopt  t he r ef er ee' s f i ndi ngs of  f act  and 

concl usi ons of  l aw.   We concl ude t hat  t he r ef er ee' s r easoni ng 

wi t h r espect  t o di sci pl i ne i s  per suasi ve.   Accor di ngl y,  t hi s 

cour t  concl udes t hat  a f our  mont h suspensi on of  At t or ney Tobi n' s 

l i cense t o pr act i ce l aw i n Wi sconsi n i s an appr opr i at e sanct i on 

f or  hi s v i ol at i ons.   We f ur t her  agr ee wi t h t he r ef er ee t hat  

At t or ney Tobi n shal l  bear  t he cost s of  t hi s di sci pl i nar y 

pr oceedi ng. 1   

¶3 At t or ney Tobi n was l i censed t o pr act i ce l aw i n 1980 

and pr act i ces i n Mi l waukee.   He has not  been pr evi ousl y 

di sci pl i ned.    

¶4 I n 1999 t he OLR began an i nvest i gat i on i nt o At t or ney 

Tobi n' s t r ust  account  r ecor dkeepi ng pr ocedur es af t er  r ecei v i ng 

not i ce of  a t r ust  account  over dr af t .   No di sci pl i nar y 

pr oceedi ngs ar ose f r om t he over dr af t  not i ce;  however ,  subsequent  

t r ust  account  v i ol at i ons gave r i se t o t hese pr oceedi ngs.       

¶5 At t or ney Tobi n' s pr act i ce concent r at es on pr ovi di ng 

hi gh vol ume r eal  est at e c l osi ng ser vi ces t o l ender s. 2  To handl e 

                                                 
1 The OLR has f i l ed a st at ement  of  cost s amount i ng t o 

$15, 020. 10.   No obj ect i on t o t he st at ement  has been r ecei ved.  

2 The r ef er ee f ound t hat  " [ i ] n 2002/ 2003 Tobi n est i mat ed 
t hat  hi s of f i ce c l osed appr oxi mat el y 2, 000 r eal  est at e 
t r ansact i ons per  year  i nvol v i ng appr oxi mat el y f i ve hundr ed 
mi l l i on dol l ar s. "   The number  of  t r ust  account  checks i ssued i n 
connect i on wi t h t hese cl osi ngs was est i mat ed at  15, 000 t o 20, 000 
per  year .   
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f unds r el at ed t o r eal  est at e c l osi ngs,  At t or ney Tobi n mai nt ai ned 

f i ve separ at e t r ust  account s.   He al so mai nt ai ned a gener al  

busi ness account  and a payr ol l  account  at  t he Associ at ed Bank.  

¶6 I n Januar y 2005 At t or ney Tobi n r equest ed hi s  r eal  

est at e c l osi ng t r ust  account  at  Wel l s Far go Bank t o be cl osed.   

At t or ney Tobi n expl ai ned t o t he OLR t hat  he had di scont i nued 

usi ng t hi s account  i n par t  due t o an ear l i er  OLR r equest  r el at ed 

t o upgr adi ng hi s sof t war e pr ogr am.   When t he Wel l s Far go t r ust  

account  was cl osed,  18 uncashed checks amount i ng t o $3545. 67 

wer e out st andi ng,  none of  whi ch wer e payabl e t o At t or ney Tobi n.   

The t r ust  account  bal ance of  $2834. 96 was $710. 71 l ess t han t he 

amount  at t r i but abl e t o t he 18 out st andi ng checks.    

¶7 On Januar y 4,  2005,  i n connect i on wi t h c l osi ng t he 

account ,  by check payabl e t o " Mi chael  Tobi n, "  At t or ney Tobi n 

di sbur sed t he ent i r e t r ust  account  bal ance of  $2834. 96 t o hi s 

busi ness account  at  Associ at ed Bank.   The same day he 

t r ansf er r ed $3000 f r om hi s bus i ness account  t o hi s payr ol l  

account  and di sbur sed $1797 f r om hi s payr ol l  account  t o hi msel f .   

¶8 The next  day,  Januar y 5,  2005,  At t or ney Tobi n 

t r ansf er r ed an addi t i onal  $1500 f r om hi s Associ at ed Bank 

busi ness account  t o hi s Associ at ed Bank payr ol l  account  and 

di sbur sed $870. 37 t o hi msel f  f r om t he payr ol l  account .   Hi s 

busi ness account  bal ance f or  Januar y 5,  2005,  was $2145. 87.    

¶9 I n a Mar ch 2005 l et t er  t o t he OLR,  At t or ney Tobi n 

l i s t ed t he dat es and number s of  t he 18 checks out st andi ng at  t he 

t i me t he Wel l s Far go t r ust  account  was cl osed,  as wel l  as t he 

var i ous payees and amount s.   At t or ney Tobi n wr ot e t he OLR t hat  
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t he or i gi nal  payees wer e pr obabl y not  ent i t l ed t o t he f unds,  and 

i n " most  cases,  I  have been unabl e t o det er mi ne who i s.   The 

t i me I  have spent  at t empt i ng t o r esol ve t hese i t ems i s wel l  i n 

excess of  t he amount  i nvol ved. "    At t or ney Tobi n expl ai ned,  f or  

exampl e,  t hat  wi t h r espect  t o a $1155 check made out  f or  an 

i nsur ance pr emi um,  he had cont act ed t he bor r ower  and l ear ned 

t hat  t he pr emi um had al r eady been pai d.   At t or ney Tobi n had 

di sbur sed t hese f unds t o hi msel f  on Januar y 4,  2005.    

¶10 The OLR r equest ed document at i on of  hi s at t empt s t o 

cont act  t he per sons ent i t l ed t o any por t i on of  t he $3545. 67.   I n 

Apr i l  2005 cor r espondence,  At t or ney Tobi n i ndi cat ed t o t he OLR 

t hat  he spent  over  t hr ee hour s at t empt i ng t o i nvest i gat e one 

out st andi ng check.   I n a May 2005 l et t er ,  he st at ed t hat  he had 

begun t o r evi ew t he 18 uncashed checks,  but  hi s pr evi ous 

r epr esent at i ons as t o hi s i nvest i gat i ons r el at ed onl y t o unpai d 

checks i n gener al ,  not  any one check speci f i cal l y.   I n a f ol l ow 

up l et t er  i n May 2005,  At t or ney Tobi n st at ed t hat  he made " no 

syst emat i c ef f or t  t o i dent i f y t he r i ght f ul  owner  of  uncashed 

checks pr i or  t o Mar ch 2,  2005. "   He i ndi cat ed t hat  st op payment  

r equest s wer e i mpr act i cal  due t o t hei r  cost  and t he shor t  

dur at i on of  t i me t he r equest  i s honor ed.   At t or ney Tobi n al so 

st at ed t hat  he had not  segr egat ed t he f unds af t er  he cl osed t he 

Wel l s Far go t r ust  account ,  but  t r eat ed t he checks as abandoned 

pr oper t y and t r ansf er r ed t he f unds t o hi s of f i ce account .  

¶11 At t or ney Tobi n' s conduct  wi t h t he Wel l s Far go account  

gave r i se t o f our  count s char ged i n t he OLR' s amended compl ai nt :   

I n Count s One and Two,  At t or ney Tobi n was char ged wi t h f ai l ur e 
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t o hol d t hi r d- par t y f unds i n t r ust ,  cont r ar y t o SCR 

20: 1. 15( b) ( 1) , 3 due t o hi s over dr af t  of  $710. 71 and di sbur si ng 

$2834. 94 when he cl osed t he account .   Count  Thr ee char ged 

At t or ney Tobi n wi t h conver t i ng t he $2834. 94 by deposi t i ng t he 

f unds i n hi s busi ness account  and t r ansf er r i ng t hem t o hi s 

payr ol l  account ,  t hus engagi ng i n di shonest y,  f r aud,  decei t  or  

mi sr epr esent at i on,  cont r ar y t o SCR 20: 8. 4( c) . 4  Count  Four  

char ged t hat  by mi sr epr esent i ng t o t he OLR hi s at t empt s t o 

l ocat e t he r i ght f ul  owner s of  t he Wel l s Far go t r ust  account  

f unds,  At t or ney Tobi n knowi ngl y made f al se s t at ement s t o t he 

OLR,  cont r ar y t o SCR 22. 03( 6) . 5     

¶12 I n addi t i on t o t he Wel l s Far go t r ust  account ,  At t or ney 

Tobi n al so c l osed t wo ot her  t r ust  account s.   These account s wer e 

hel d at  t he Par k Bank.   The f i r st  was cl osed i n Sept ember  2004 

                                                 
3 SCR 20: 1. 15( b) ( 1)  st at es:   Segr egat i on of  t r ust  pr oper t y.  

( 1)  Separ at e account .   A l awyer  shal l  hol d i n 
t r ust ,  separ at e f r om t he l awyer ' s own pr oper t y,  t hat  
pr oper t y of  c l i ent s and 3r d par t i es t hat  i s  i n t he 
l awyer ' s possessi on i n connect i on wi t h a 
r epr esent at i on.   Al l  f unds of  c l i ent s and 3r d par t i es 
pai d t o a l awyer  or  l aw f i r m i n connect i on wi t h a 
r epr esent at i on shal l  be deposi t ed i n one or  mor e 
i dent i f i abl e t r ust  account s.  

4 SCR 20: 8. 4( c)  st at es t hat  i t  i s  pr of essi onal  mi sconduct  
f or  a l awyer  t o " engage i n conduct  i nvol v i ng di shonest y,  f r aud,  
decei t  or  mi sr epr esent at i on. "  

5 SCR 22. 03( 6)  st at es t hat  " [ i ] n t he cour se of  t he 
i nvest i gat i on,  t he r espondent ' s wi l f ul  f ai l ur e t o pr ovi de 
r el evant  i nf or mat i on,  t o answer  quest i ons f ul l y ,  or  t o f ur ni sh 
document s and t he r espondent ' s mi sr epr esent at i on i n a di scl osur e 
ar e mi sconduct ,  r egar dl ess of  t he mer i t s of  t he mat t er s asser t ed 
i n t he gr i evance. "  



No.  2005AP1281- D   

 

6 
 

and t he second was cl osed i n Januar y 2005.   At t or ney Tobi n 

st at ed he deposi t ed t he f unds f r om t hese t wo t r ust  account s i nt o 

hi s gener al  account  at  Associ at ed Bank.   One t r ust  account  had 

cont ai ned 31 uncashed checks t ot al i ng $3484. 27;  t he ot her  

cont ai ned 12 uncashed checks t ot al i ng $2964. 57.   At t or ney Tobi n 

st i pul at ed t hat  t he i nf or mat i on he pr ovi ded t he OLR di d not  

i ndi cat e t he dat e t hat  he t r ansf er r ed t he f unds t o hi s gener al  

account ,  but  i nst ead i ndi cat ed a f ut ur e August  6,  2005,  t r ansf er  

t o a M&I  Bank t r ust  account .      

¶13 At t or ney Tobi n s t i pul at ed t hat  as of  Januar y 19,  2005,  

t he t hr ee t r ust  account s had been cl osed,  and t he bal ance i n hi s  

busi ness account  and payr ol l  account  t ot al ed l ess t han t he sum 

of  t he out st andi ng checks f r om t he t hr ee t r ust  account s.   The 

st i pul at i on st at ed t hat  as of  August  1,  2005,  At t or ney Tobi n had 

not  mai nt ai ned t he t r ust  account  f unds on deposi t  i n hi s payr ol l  

or  gener al  busi ness account s and had not  pl aced t hem i n anot her  

t r ust  account .    

¶14 The OLR compl ai nt  al l eged t hat  At t or ney Tobi n' s 

conduct  wi t h r espect  t o t he t wo Par k Bank account s gave r i se t o 

Count s Fi ve t hr ough Ei ght .   Count s Fi ve and Seven char ged t hat  

by c l osi ng t he t wo account s and di sbur si ng t he f unds t o hi msel f ,  

he f ai l ed t o hol d c l i ent  and t hi r d- par t y f unds i n t r ust ,  

v i ol at i ng SCR 20: 1. 15( b) ( 1) .   Count s Si x and Ei ght  char ged t hat  

by deposi t i ng t he pr oceeds of  each account  i nt o hi s busi ness 

account ,  he conver t ed t r ust  account  f unds,  t her eby engagi ng i n 
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di shonest y,  f r aud,  decei t  or  mi sr epr esent at i on,  cont r ar y t o SCR 

20: 8. 4( c) . 6 

¶15 I n Count  Ten,  t he OLR char ged t hat  by f i l i ng an 

i naccur at e annual  bar  dues cer t i f i cat i on and al t er nat i vel y,  i f  

f ai l ur e t o check t he cer t i f i cat i on box on t he dues st at ement s 

const i t ut es f ai l ur e t o cer t i f y,  At t or ney Tobi n v i ol at ed f or mer  

SCR 20: 1. 15( g) 7 f or  year s 1999,  2000 and 2001.   

                                                 
6 Count  Ni ne i nvol ved r ecor dkeepi ng i ssues.   Because t he 

di smi ssal  of  Count  Ni ne i s unchal l enged,  we do not  addr ess i t .   

7 For mer  SCR 20: 1. 15 appl i es t o mi sconduct  commi t t ed pr i or  
t o Jul y 1,  2004.   For mer  SCR 20: 1. 15( g)  st at ed:  

 ( g)  A member  of  t he St at e Bar  of  Wi sconsi n shal l  
f i l e wi t h t he St at e Bar  annual l y ,  wi t h payment  of  t he 
member ' s St at e Bar  dues or  upon such ot her  dat e as 
appr oved by t he Supr eme Cour t ,  a cer t i f i cat e st at i ng 
whet her  t he member  i s engaged i n t he pr i vat e pr act i ce 
of  l aw i n Wi sconsi n and,  i f  so,  t he name of  each bank,  
t r ust  company,  cr edi t  uni on or  savi ngs and l oan 
associ at i on i n whi ch t he member  mai nt ai ns a t r ust  
account ,  saf e deposi t  box,  or  bot h,  as r equi r ed by 
t hi s sect i on.   Each member  shal l  expl i c i t l y  cer t i f y 
t her ei n t hat  he or  she has compl i ed wi t h each of  t he 
r ecor d- keepi ng r equi r ement s set  f or t h i n par agr aph ( e)  
her eof .   A par t ner shi p or  pr of essi onal  l egal  
cor por at i on may f i l e one cer t i f i cat e on behal f  of  i t s  
par t ner s,  associ at es,  or  of f i cer s who ar e r equi r ed t o 
f i l e under  t hi s sect i on.   The f ai l ur e of  a member  t o 
f i l e t he cer t i f i cat e r equi r ed by t hi s sect i on i s 
gr ounds f or  aut omat i c suspensi on of  t he member ' s 
member shi p i n t he St at e Bar  i n t he same manner  as 
pr ovi ded i n SCR 10. 03( 6)  f or  nonpayment  of  dues.   The 
f i l i ng of  a f al se cer t i f i cat e i s unpr of essi onal  
conduct  and i s  gr ounds f or  di sc i pl i nar y act i on.   The 
St at e Bar  shal l  suppl y t o each member ,  wi t h t he annual  
dues st at ement  or  at  such ot her  t i me as di r ect ed by 
t he Supr eme Cour t ,  a f or m on whi ch t he cer t i f i cat i on 
must  be made and a copy of  t hi s r ul e.  
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¶16 Fol l owi ng a hear i ng on t he compl ai nt ,  t he r ef er ee 

det er mi ned t hat  t he par t i es '  par t i al  st i pul at i on of  f act s 

suppor t ed Count s One t hr ough Ei ght  of  t he OLR' s amended 

compl ai nt .   The r ef er ee f ound:  " Tobi n c l osed t hr ee t r ust  

account s wi t h 61 uncashed and out st andi ng checks on such 

account s t ot al i ng $9, 994. 51 and i n so doi ng t r ansf er r ed 

$9, 283. 80 t o hi s busi ness/ payr ol l  account s and ul t i mat el y used 

t he pr oceeds t o pay empl oyees. "   The r ef er ee concl uded t hat  i n 

so doi ng,  At t or ney Tobi n v i ol at ed f or mer  SCR 20: 1. 15( b) ( 1)  by 

f ai l i ng t o hol d c l i ent  and t hi r d- par t y f unds i n t r ust ,  as wel l  

as v i ol at i ng SCR 20: 8. 4( c)  by conver t i ng t r ust  account  f unds t o 

hi s own use,  t her eby engagi ng i n di shonest y,  f r aud,  decei t  or  

mi sr epr esent at i on.   

¶17 The r ef er ee f ound t hat  At t or ney Tobi n' s expl anat i ons 

f or  hi s act i ons wer e unaccept abl e.   For  exampl e,  At t or ney Tobi n 

bl amed hi s act i ons on f aul t y advi ce he cl ai med t o have r ecei ved 

f r om t he Boar d of  At t or neys Pr of essi onal  Responsi bi l i t y  ( BAPR)  

i n 1987.   The r ef er ee sai d:  " [ T] o r el y on some uni dent i f i ed 

c l er i cal  per son t o pur sue an i nqui r y of  t hi s i mpor t ance wi t hout  

any document at i on what soever  as t o t he i ndi v i dual  t o whom t he 

i nqui r y was made i s al so unr easonabl e. "    

¶18 Nonet hel ess,  t he r ef er ee not ed t hat  At t or ney Tobi n' s 

i ni t i al  r ecei pt  of  f unds f r om l ender s i n connect i on wi t h 

c l osi ngs i nvol ved no r ul e v i ol at i ons.   Al so,  t he r ef er ee not ed 

At t or ney Tobi n' s  t est i mony t o t he ef f ect  t hat  a st op payment  

r equest  coul d be i mpr act i cal ,  and t hat  r ei ssui ng a check coul d 

expose At t or ney Tobi n and t he t r ust  account  t o pr esent at i on of  
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bot h t he or i gi nal  and r ei ssued check,  pot ent i al l y  r esul t i ng i n 

doubl e payment .    

¶19 However ,  t he r ef er ee obser ved t hat  by l at e 2004 or  

ear l y 2005 i t  woul d be di f f i cul t  t o t r ace a par t i cul ar  payee and 

r esol ve i ssues dat i ng back t o 1997 or  2000,  a pr obl em caused by 

At t or ney Tobi n' s f ai l ur e t o addr ess t he i ssue ear l i er .   The 

r ef er ee f ound,  " I t  i s  c l ear  t o t hi s Ref er ee t hat  no ser i ous 

ef f or t  was made by Tobi n t o l ocat e t he pr oper  payee and r esol ve 

t hese mat t er s pr i or  t o t he c l osi ng of  t he t hr ee t r ust  account s. "    

¶20 Addi t i onal l y,  t he r ef er ee concl uded t hat  i l l ust r at i ng 

At t or ney Tobi n' s l ack of  candor  was hi s r epr esent at i on t o t he 

OLR t hat  he at t empt ed t o cor r ect  t he t r ust  conver si on pr obl em by 

deposi t i ng pr oceeds i nt o a t r ust  account  on August  6,  2005.   The 

OLR had r ecei ved cor r espondence t o t hi s ef f ect  on August  8 but  

bank st at ement s r eveal ed t he deposi t s wer e not  made unt i l  August  

15,  2005.  The r ef er ee concl uded t hat  c l ear  and convi nci ng 

evi dence demonst r at ed At t or ney Tobi n knowi ngl y made f al se 

st at ement s of  mat er i al  f act  t o t he OLR,  cont r ar y t o SCR 22. 03( 6)  

and SCR 20: 8. 4( f ) , 8 char ged i n Count  Four . 9    

                                                 
8 SCR 20: 8. 4( f )  st at es t hat  i t  i s  pr of essi onal  mi sconduct  

f or  a l awyer  t o " v i ol at e a st at ut e,  supr eme cour t  r ul e,  supr eme 
cour t  or der  or  supr eme cour t  dec i s i on r egul at i ng t he conduct  of  
l awyer s. "  

9 Al t hough At t or ney Tobi n chal l enges t he r ef er ee' s 
det er mi nat i on t hat  t hi s evi dence demonst r at es a l ack of  candor ,  
he does not  chal l enge t he r ef er ee' s f i ndi ng of  a r ul es v i ol at i on 
char ged i n Count  Four .  
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¶21 Wi t h r espect  t o Count  Ten,  t he r ef er ee sai d t he 

evi dence was undi sput ed t hat  At t or ney Tobi n f ai l ed t o check t he 

cer t i f i cat i on box on hi s annual  st at e bar  dues st at ement s f or  

year s 1999,  2000 and 2001,  t hus v i ol at i ng f or mer  SCR 20: 1. 15( g) .  

The r ef er ee r ej ect ed At t or ney Tobi n' s c l ai m t hat  hi s f ai l ur e was 

i nadver t ent ,  because i t  occur r ed dur i ng an OLR i nvest i gat i on of  

hi s t r ust  account  r ecor dkeepi ng pr ocedur es and whi l e At t or ney 

Tobi n was exper i enci ng over dr af t s.   I n any event ,  t he r ef er ee 

sai d,  " knowi ng"  i s not  a r equi r ed el ement  of  t he char ged r ul e 

v i ol at i on.  

¶22 The r ef er ee vi ewed At t or ney Tobi n' s l ack of  

di sci pl i nar y hi st or y and hi s appr opr i at e i ni t i al  t r eat ment  of  

t he t hi r d- par t y f unds as mi t i gat i ng f act or s.   He al so not ed t he 

sever al  char act er  wi t nesses who t est i f i ed on At t or ney Tobi n' s 

behal f .   The r ef er ee det er mi ned,  nonet hel ess,  t hat  At t or ney 

Tobi n' s caval i er  at t i t ude t owar ds ot her s '  f unds,  hi s pr ompt  

conver si on of  t he f unds and hi s l ack of  candor ,  as char ged i n 

Count s One t hr ough Ei ght ,  suppor t ed a 90- day l i cense suspensi on.   

The r ef er ee added an addi t i onal  30- day suspensi on f or  Count  Ten,  

t he annual  cer t i f i cat i on i ssue.   The r ef er ee sai d t hat  whi l e 

gener al l y t hi s r ul e v i ol at i on woul d not  j ust i f y a suspensi on,  

t he ent i r e c i r cumst ances and At t or ney Tobi n' s somewhat  def i ant  

at t i t ude t o t he OLR wi t h r ef er ence t o hi s t r ust  account  i ssues 

i n gener al  cal l ed f or  an addi t i onal  consecut i ve 30- day 

suspensi on,  f or  a t ot al  of  120 days.   The r ef er ee al so 

r ecommended t hat  At t or ney Tobi n shoul d be assessed t he ent i r e 

cost s of  t he di sci pl i nar y pr oceedi ng.    
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¶23 The OLR appeal s .   The onl y i ssue i s whet her  t he 

r ecommended 120- day di sci pl i ne f or  At t or ney Tobi n' s mi sconduct  

i s appr opr i at e.   The OLR ar gues t hat  t he ser i ous nat ur e of  t he 

mi sconduct ,  whi ch i ncl udes conver si on of  appr oxi mat el y $10, 000 

of  t r ust  account  f unds,  suppor t s  a t wo year  l i cense suspensi on.   

Whi l e t he OLR acknowl edges ever y di sci pl i nar y case i s di f f er ent ,  

i t  r el i es on sever al  cases,  i ncl udi ng I n r e Di sci pl i nar y 

Pr oceedi ngs Agai nst  Edgar ,  230 Wi s.  2d 205,  601 N. W. 2d 284 

( 1999)  and I n r e Di sci pl i nar y Pr oceedi ngs Agai nst  Bul t ,  142 

Wi s.  2d 885,  419 N. W. 2d 245 ( 1988) ,  as cases whi ch i mposed a t wo 

year  l i cense suspensi on.   

¶24 The OLR ar gues t hat  At t or ney Tobi n' s l ack of  pr i or  

di sci pl i ne,  hi s compl i ance wi t h t r ust  account  r ul es when 

deposi t i ng t he f unds i ni t i al l y  and hi s numer ous char act er  

wi t nesses ar e i nadequat e mi t i gat i on.   The OLR ar gues t hat  t he 

number  and nat ur e of  t he v i ol at i ons,  t oget her  wi t h At t or ney 

Tobi n' s l engt hy l egal  exper i ence and t he vi ct i ms'  l ack of  

knowl edge t hat  t hey wer e owed money,  ar e aggr avat i ng f act or s.   

The OLR poi nt s t o t he r ef er ee' s f i ndi ngs r egar di ng At t or ney 

Tobi n' s at t i t ude and l ack of  candor  wi t h t he OLR.     

¶25 At t or ney Tobi n r esponds and cr oss- appeal s,  cont endi ng 

t he r ecommended di sci pl i ne i s excessi ve.   He ar gues t hat  t he 

v i ol at i ons ar ose f r om uncashed checks,  a common pr obl em i n a 

pr act i ce i nvol v i ng r eal  est at e c l osi ngs,  par t i cul ar l y hi s,  whi ch 

i nvol ved some 70, 000 checks and mor e t han $3 bi l l i on over  t he 

past  t en year s.   He cl ai ms he made r egul ar  ef f or t s over  t he 

year s t o l ocat e t he pr oper  r eci pi ent s f or  uncashed checks.   He 
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admi t s t hat  he was mi st aken i n assumi ng t hat  when unsuccessf ul  

at  l ocat i ng t he r eci pi ent s,  t he pr oper t y had been abandoned and 

t her ef or e was no l onger  t r ust  pr oper t y.   However ,  he ar gues 

t her e i s no evi dence or  c l ai m t hat  he was i n any way r esponsi bl e 

f or  t he payees'  f ai l ur es t o cash t hei r  checks.   He submi t s t hi s 

mi st ake i s t he onl y bl emi sh i n an ot her wi se honor abl e car eer ,  

and t her ef or e t he r ecommended sanct i on i s t oo har sh.   

¶26 At t or ney Tobi n emphasi zes hi s c l i ent s have never  

compl ai ned about  hi m and t her e i s no suggest i on he ever  f ai l ed 

t o del i ver  t he checks t o wher e t hey wer e supposed t o go.   He 

al so poi nt s out  no payee has ever  compl ai ned about  not  r ecei v i ng 

f unds.   He ar gues i t  i s  i nevi t abl e t hat  checks may go uncashed 

f or  var i ous r easons.   He cl ai ms t hat  t her e i s no evi dence t he 

exi st ence of  uncashed checks was due i n any way t o any f ai l ur e 

on hi s par t .   He not es t he i mpr act i cal i t i es of  st op payment  

or der s and r ei ssui ng dupl i cat i ve checks.   He cl ai ms t hat  whi l e a 

c l osi ng may t ake j ust  t wo hour s,  i t  may t ake an addi t i onal  t hr ee 

hour s t o det er mi ne wher e uncl ai med f unds shoul d go.   He r ej ect s 

any i mpl i cat i on t hat  he needed f unds t o meet  payr ol l .    

¶27 At t or ney Tobi n does not  speci f i cal l y chal l enge t he 

r ef er ee' s f i ndi ngs of  f act  or  concl usi ons of  l aw.   However ,  i n 

t he cont ext  of  hi s chal l enge t o t he r ecommended di sci pl i ne,  he 

ar gues t he r ef er ee mi sunder st ood hi s st at ement s t o t he OLR.   He 

acknowl edges t hey wer e not  a model  of  c l ar i t y,  but  cont ends t hey 

wer e not  i nt ended t o be mi sl eadi ng.   He al so poi nt s t o t he 

t est i mony of  numer ous char act er  wi t nesses who t est i f i ed on hi s  

behal f .   At t or ney Tobi n f ur t her  cont ends he l i s t ed hi s t r ust  
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account s on hi s annual  bar  dues st at ement s,  whi ch wer e compl et e 

except  f or  checki ng t he cer t i f i cat i on box.    

¶28 At t or ney Tobi n poi nt s out  t hat  he admi t t ed t he vast  

maj or i t y of  t he compl ai nt ' s al l egat i ons and agr eed t o a par t i al  

f act  st i pul at i on.   At t or ney Tobi n st at es t hat  wher e he di d 

r esi st  t he al l egat i ons wi t h r espect  t o r ecor dkeepi ng as char ged 

i n Count  Ni ne,  t he r ef er ee agr eed and di smi ssed t he count .     

¶29 At t or ney Tobi n asser t s t hat  t he cases t he OLR ci t es 

ar e not  anal ogous and cl ai ms cases i nvol v i ng a t wo year  

suspensi on i nvol ve mi sconduct  f ar  mor e egr egi ous t han hi s.   

Tobi n cont ends t hat  hi s case i s s i mi l ar  t o I n r e Di sci pl i nar y 

Pr oceedi ngs Agai nst  Tr owbr i dge,  177 Wi s.  2d 485,  501 N. W. 2d 452 

( 1993) ( A 60- day suspensi on f or  a pr evi ousl y di sci pl i ned l awyer  

whose vi ol at i ons i ncl uded t r ust  account  r ecor ds,  def ect i ve 

cer t i f i cat i on,  and i nappr opr i at e r emoval  of  est at e f unds. )  and 

I n r e Di sci pl i nar y Pr oceedi ngs Agai nst  Raymonds,  2000 WI  116,  

238 Wi s.  2d 846,  618 N. W. 2d 521 ( A 90- day suspensi on f or  t r ust  

account  v i ol at i ons;  a $100, 000 unexpl ai ned shor t f al l ;  

mi sr epr esent at i ons t o t he BAPR and r ecor dkeepi ng vi ol at i ons. ) .   

At t or ney Tobi n al so r ef er s t o a number  of  pr i vat e and publ i c 

r epr i mands t hat  i nvol ved t r ust  account  v i ol at i ons and f ai l ur es 

t o hol d pr oper t y  i n t r ust .   At t or ney Tobi n submi t s t hat  t her e i s  

a l ack of  di r ect i on as t o what  t o do wi t h uncl ai med f unds,  

c i t i ng I n r e Di sci pl i nar y Pr oceedi ngs Agai nst  Kal al ,  2005 WI  

138,  ¶30,  286 Wi s.  2d 10,  704 N. W. 2d 575 ( t he cour t  di r ect ed 

Kal al  t o seek di r ect i on f r om t he OLR t o r esol ve t he i ssue of  

uni dent i f i ed c l i ent  f unds) .  
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¶30 Thi s cour t  concl udes t her e i s no cl ai m t hat  t he 

r ef er ee' s f i ndi ngs ar e c l ear l y er r oneous.   The f i ndi ngs ar e 

suppor t ed by t he r ecor d and ar e adopt ed.   See I n r e Di sci pl i nar y  

Pr oceedi ngs Agai nst  Car r ol l ,  2001 WI  130,  ¶29,  248 Wi s.  2d 662,  

636 N. W. 2d 718.   Thi s cour t  i ndependent l y r evi ews t he r ef er ee' s  

l egal  concl usi ons.   I d.   Her e,  t he r ef er ee' s l egal  concl usi ons 

ar e r easonabl e and consi st ent  wi t h exi st i ng l aw.   Thi s cour t  

adopt s t he r ef er ee' s concl usi ons of  l aw.  

¶31 The l evel  of  di sci pl i ne i s t he onl y di sput e.   As bot h 

par t i es poi nt  out ,  t her e ar e numer ous cases suppor t i ng a wi de 

r ange of  sanct i ons.   Ul t i mat el y,  i t  i s  t hi s cour t ' s  

r esponsi bi l i t y  and not  t he r ef er ee' s t o det er mi ne t he 

appr opr i at e di sc i pl i ne.   See I n r e Di sci pl i nar y Pr oceedi ngs 

Agai nst  Rei t z,  2005 WI  39,  ¶74,  279 Wi s.  2d 550,  694 N. W. 2d 894.   

Thi s cour t  consi der s t he ser i ousness of  t he conduct  as wel l  as 

t he need t o pr ot ect  t he publ i c,  cour t s,  and l egal  syst em f r om 

r epet i t i on of  mi sconduct ,  t o i mpr ess upon t he at t or ney t he 

ser i ousness of  t he mi sconduct  and t o det er  ot her  at t or neys f r om 

engagi ng i n s i mi l ar  mi sconduct .   See I n r e Di sci pl i nar y 

Pr oceedi ngs Agai nst  Ar t hur ,  2005 WI  40,  ¶78,  279 Wi s.  2d 583,  

694 N. W. 2d 910.

¶32 We agr ee wi t h t he OLR t o t he ext ent  t hat  t he 

mi sconduct  i nvol ved i s ser i ous and demonst r at es t he need t o 

pr ot ect  t he publ i c and det er  at t or neys f r om si mi l ar  mi sconduct .   

See i d.   The ser i ousness of  t he mi sconduct ,  whi ch i ncl udes 

conver si on of  f unds and f al se st at ement s t o t he OLR,  cal l s f or  

mor e t han a r epr i mand or  mi ni mal  l i cense suspensi on.    
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¶33 We di sagr ee,  however ,  t hat  a t wo year  l i cense 

suspensi on i s cal l ed f or  under  t he par t i cul ar  f act s of  t hi s 

mat t er .   The r ecor d di scl oses a number  of  mi t i gat i ng f act or s.   

At t or ney Tobi n has no pr evi ous di sci pl i nar y hi st or y.   He 

admi t t ed t he maj or i t y of  t he al l egat i ons.   He ent er ed i nt o a 

par t i al  f act  st i pul at i on.   He has made r est i t ut i on t o hi s t r ust  

account .   He concedes t hat  hi s t r ansf er  of  f unds due t o uncashed 

checks f r om hi s  t r ust  account s t o hi s gener al  and ul t i mat el y 

payr ol l  account  r ef l ect s s i gni f i cant  mi sj udgment .   We ar e 

per suaded t hat  t he r ecor d demonst r at es At t or ney Tobi n 

under st ands t he ser i ousness of  hi s mi sconduct  and i t  wi l l  l i kel y 

not  r ecur .   The di sci pl i nar y pr oceedi ngs have undoubt edl y been 

si gni f i cant l y cost l y t o At t or ney Tobi n.   I n v i ew of  t he 

par t i cul ar  c i r cumst ances pr esent ed,  we ar e per suaded t hat  t he 

r ef er ee' s r easoni ng i s sound.   We concl ude t hat  a f our  mont h 

l i cense suspensi on i s suf f i c i ent  t o advance t he obj ect i ves of  

l awyer  di sci pl i ne.    

¶34 We f ur t her  concl ude t hat  f ul l  cost s ar e t o be i mposed 

on At t or ney Tobi n.   Nei t her  t he OLR nor  At t or ney Tobi n di sput es 

assessi ng At t or ney Tobi n wi t h t he f ul l  cost s i n t he pr esent  

case.   Onl y t he concur r i ng and di ssent i ng j ust i ce obj ect s t o t he 

assessment  of  t he cost s.  

¶35 The assessment  of  f ul l  cost s on t he di sci pl i ned l awyer  

i n t he pr esent  case i s i n keepi ng wi t h our  pr act i ce under  t he 

r ul es i n exi st ence when t hi s di sci pl i ne act i on was commenced,  

namel y t hat  t he gener al  pol i cy i s t hat  upon a f i ndi ng of  

mi sconduct  i t  i s  appr opr i at e t o i mpose al l  cost s ,  i ncl udi ng t he 
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expenses of  counsel  f or  t he OLR upon t he di sc i pl i ned l awyer .   

See OLR v.  Konnor ,  2005 WI  37,  ¶¶37- 92,  279 Wi s.  2d 284,  694 

N. W. 2d 376 ( Abr ahamson,  C. J. ,  concur r i ng) .  

¶36 The cour t  amended t he r ul es r el at i ng t o t he assessment  

of  cost s i n l awyer  di sci pl i nar y pr oceedi ngs on May 1,  2006.   See 

S. Ct .  Or der  05- 01,  2006 WI  34,  287 Wi s.  2d x i i i ,  714 

N. W. 2d Ct . R- 21 ( May 1,  2006) .   The new r ul es do not  appl y t o t he 

pr esent  case;  t hey appl y " pr ospect i vel y t o di sci pl i nar y 

pr oceedi ngs,  medi cal  i ncapaci t y pr oceedi ngs,  or  r ei nst at ement  

pr oceedi ngs f i l ed on or  af t er  Jul y 1,  2006. " 10  I d.  at  xv.   Thi s 
                                                 

10 Ef f ect i ve Jul y 1,  2006,  SCR 22. 24 pr ovi des:   Assessment  
of  cost s.  

( 1)   The supr eme cour t  may assess agai nst  t he 
r espondent  al l  or  a por t i on of  t he cost s of  a 
di sci pl i nar y pr oceedi ng i n whi ch mi sconduct  i s f ound,  
a medi cal  i ncapaci t y pr oceedi ng i n whi ch i t  f i nds a 
medi cal  i ncapaci t y,  or  a r ei nst at ement  pr oceedi ng and 
may ent er  a j udgment  f or  cost s.   The di r ect or  may 
assess al l  or  a por t i on of  t he cost s of  an 
i nvest i gat i on when di sci pl i ne i s i mposed under  SCR 
22. 09.   Cost s ar e payabl e t o t he of f i ce of  l awyer  
r egul at i on.  

( 1m)   The cour t ' s  gener al  pol i cy i s t hat  upon a 
f i ndi ng of  mi sconduct  i t  i s  appr opr i at e t o i mpose al l  
cost s,  i ncl udi ng t he expenses of  counsel  f or  t he 
of f i ce of  l awyer  r egul at i on,  upon t he r espondent .   I n 
cases i nvol v i ng ext r aor di nar y c i r cumst ances t he cour t  
may,  i n t he exer ci se of  i t s  di scr et i on,  r educe t he 
amount  of  cost s i mposed upon a r espondent .   I n 
exer ci s i ng i t s di scr et i on r egar di ng t he assessment  of  
cost s,  t he cour t  wi l l  consi der  t he submi ssi ons of  t he 
par t i es and al l  of  t he f ol l owi ng f act or s:  

 ( a)  The number  of  count s char ged,  cont est ed,  
and pr oven.  

 ( b)  The nat ur e of  t he mi sconduct .  
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di sci pl i nar y act i on was commenced on May 16,  2005.   Accor di ngl y,  

                                                                                                                                                             
 ( c)  The l evel  of  di sci pl i ne sought  by t he 

par t i es and r ecommended by t he r ef er ee.  

 ( d)  The r espondent ' s cooper at i on wi t h t he 
di sci pl i nar y pr ocess.  

 ( e)  Pr i or  di sci pl i ne,  i f  any.  

 ( f )  Ot her  r el evant  c i r cumst ances.  

( 2)   I n seeki ng t he assessment  of  cost s by t he 
supr eme cour t ,  t he di r ect or  shal l  f i l e i n t he cour t  a 
st at ement  of  cost s wi t hi n 20 days af t er  t he f i l i ng of  
t he r ef er ee' s r epor t  or  a SCR 22. 12 or  22. 34( 10)  
st i pul at i on,  t oget her  wi t h a r ecommendat i on t o t he 
cour t  r egar di ng t he cost s t o be assessed agai nst  t he 
r espondent .   I f  an appeal  of  t he r ef er ee' s r epor t  i s  
f i l ed or  t he supr eme cour t  or der s br i ef s t o be f i l ed 
i n r esponse t o t he r ef er ee' s r epor t ,  a suppl ement al  
st at ement  of  cost s and r ecommendat i on r egar di ng t he 
assessment  of  cost s shal l  be f i l ed wi t hi n 14 days 
af t er  t he appeal  i s  assi gned f or  submi ssi on t o t he 
cour t  or  t he br i ef s or der ed by t he cour t  ar e f i l ed.   
The r ecommendat i on shoul d expl ai n why t he par t i cul ar  
amount  of  cost s i s bei ng sought .   Obj ect i on t o a 
st at ement  of  cost s [ whi ch may i ncl ude r el evant  
suppor t i ng document at i on]  shal l  be f i l ed by mot i on 
wi t hi n 21 days af t er  ser vi ce of  t he st at ement  of  
cost s.   A r espondent  who obj ect s t o a st at ement  of  
cost s must  expl ai n,  wi t h speci f i c i t y,  t he r easons f or  
t he obj ect i on and must  st at e what  he or  she consi der s 
t o be a r easonabl e amount  of  cost s.   The of f i ce of  
l awyer  r egul at i on may r epl y wi t hi n 11 days of  
r ecei v i ng t he obj ect i on.  

( 3)   Upon t he assessment  of  cost s by t he supr eme 
cour t ,  t he c l er k of  t he supr eme cour t  shal l  i ssue a 
j udgment  f or  cost s and f ur ni sh a t r anscr i pt  of  t he 
j udgment  t o t he di r ect or .   The t r anscr i pt  of  t he 
j udgment  may be f i l ed and docket ed i n t he of f i ce of  
t he c l er k of  cour t  i n any count y and shal l  have t he 
same f or ce and ef f ect  as j udgment s docket ed pur suant  
t o Wi s.  St at .  §§ 809. 25 and 806. 16 ( 1997- 98) .   
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i n t he absence of  any obj ect i on t o assessi ng f ul l  cost s on t he 

di sci pl i ned l awyer  and i n t he absence of  ext r aor di nar y 

c i r cumst ances,  we adher e t o our  pr act i ce of  assessi ng f ul l  cost s 

on t he di sci pl i ned l awyer  i n t he pr esent  case.  

¶37 I T I S ORDERED t he l i cense of  At t or ney Mi chael  W.  Tobi n 

t o pr act i ce l aw i n Wi sconsi n i s suspended f or  f our  mont hs 

ef f ect i ve June 12,  2007,  as di sci pl i ne f or  hi s pr of essi onal  

mi sconduct .  

¶38 I T I S FURTHER ORDERED t hat  wi t hi n 60 days of  t he dat e 

of  t hi s or der ,  At t or ney Mi chael  W.  Tobi n pay t o t he Of f i ce of  

Lawyer  Regul at i on t he cost s of  t hi s pr oceedi ng.   I f  t he cost s 

ar e not  pai d wi t hi n t he t i me speci f i ed,  and absent  a showi ng t o 

t hi s cour t  of  hi s i nabi l i t y  t o pay t he cost s wi t hi n t hat  t i me,  

t he l i cense of  Mi chael  W.  Tobi n shal l  r emai n suspended unt i l  

f ur t her  or der  of  t hi s cour t .   

¶39 I T I S FURTHER ORDERED t hat  t o t he ext ent  uni dent i f i ed 

or  uncl ai med t r ust  f unds r emai n,  Mi chael  W.  Tobi n i s t o seek 

di r ect i on f r om and cooper at e wi t h t he Of f i ce of  Lawyer  

Regul at i on t o r esol ve t he i ssue.  

¶40 I T I S FURTHER ORDERED t hat  Mi chael  W.  Tobi n compl y 

wi t h t he pr ovi s i ons of  SCR 22. 26 concer ni ng t he dut i es of  a 

per son whose l i cense t o pr act i ce l aw i n Wi sconsi n has been 

suspended.    
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¶41 DAVI D T.  PROSSER,  J.    ( concur r i ng i n par t ,  di ssent i ng 

i n par t ) .   Thi s appeal  i mpl i cat es an i ssue f ami l i ar  t o t he 

cour t :  t he i mposi t i on of  f ul l  cost s agai nst  an at t or ney who i s 

di sci pl i ned by t he Lawyer  Regul at i on Syst em.  

¶42 Last  t er m,  t he cour t  deni ed a pet i t i on t o r evi se 

Supr eme Cour t  Rul e 22. 001( 3)  but  i nst ead cr eat ed Supr eme Cour t  

Rul e 22. 24( 1m)  and amended Supr eme Cour t  Rul e 22. 24( 2)  

per t ai ni ng t o t hi s subj ect . 1 

¶43 New Supr eme Cour t  Rul e 22. 24( 1m)  pr ovi des:  

The cour t ' s  gener al  pol i cy i s  t hat  upon a f i ndi ng 
of  mi sconduct  i t  i s  appr opr i at e t o i mpose al l  cost s,  
i ncl udi ng t he expenses of  counsel  f or  t he of f i ce of  
l awyer  r egul at i on,  upon t he r espondent .   I n cases 
i nvol v i ng ext r aor di nar y c i r cumst ances t he cour t  may,  
i n t he exer ci se of  i t s  di scr et i on,  r educe t he amount  
of  cost s i mposed upon a r espondent .   I n exer ci s i ng i t s 
di scr et i on r egar di ng t he assessment  of  cost s,  t he 
cour t  wi l l  consi der  t he submi ssi ons of  t he par t i es and 
al l  of  t he f ol l owi ng f act or s:  

 ( a)  The number  of  count s char ged,  cont est ed,  and 
pr oven.  

 ( b)  The nat ur e of  t he mi sconduct .  

 ( c)  The l evel  of  di sci pl i ne sought  by t he 
par t i es and r ecommended by t he r ef er ee.  

 ( d)  The r espondent ' s cooper at i on wi t h t he 
di sci pl i nar y pr ocess.  

 ( e)  Pr i or  di sci pl i ne,  i f  any.  

 ( f )  Ot her  r el evant  c i r cumst ances.  

¶44 Supr eme Cour t  Rul e 22. 24( 2)  t hen adds i n par t :  

                                                 
1 See S. Ct .  Or der  05- 01,  2006 WI  34,  287 Wi s.  2d x i i i ,  714 

N. W. 2d Ct . R- 21 ( May 1,  2006) .  
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.  .  .   I f  an appeal  of  t he r ef er ee' s r epor t  i s  
f i l ed or  t he supr eme cour t  or der s br i ef s t o be f i l ed 
i n r esponse t o t he r ef er ee' s r epor t ,  a suppl ement al  
st at ement  of  cost s and r ecommendat i on r egar di ng t he 
assessment  of  cost s shal l  be f i l ed wi t hi n 14 days 
af t er  t he appeal  i s  assi gned f or  submi ssi on t o t he 
cour t  or  t he br i ef s or der ed by t he cour t  ar e f i l ed.   
The r ecommendat i on shoul d expl ai n why t he par t i cul ar  
amount  of  cost s i s bei ng sought .   Obj ect i on t o a 
st at ement  of  cost s [ whi ch may i ncl ude r el evant  
suppor t i ng document at i on]  shal l  be f i l ed by mot i on 
wi t hi n 21 days af t er  ser vi ce of  t he st at ement  of  
cost s.   A r espondent  who obj ect s t o a st at ement  of  
cost s must  expl ai n,  wi t h speci f i c i t y,  t he r easons f or  
t he obj ect i on and must  st at e what  he or  she consi der s 
t o be a r easonabl e amount  of  cost s.   The of f i ce of  
l awyer  r egul at i on may r epl y wi t h 11 days of  r ecei v i ng 
t he obj ect i on.  

¶45 I  di ssent ed f r om t he new r ul es because I  t hought  t hey 

amount ed t o a " r at i oni ng of  f ai r ness. "   S. Ct .  Or der  05- 01,  2006 

WI  34,  287 Wi s.  2d at  xv- xvi ,  714 N. W. 2d Ct . R- 21 ( May 1,  2006)  

( Pr osser ,  J. ,  di ssent i ng) .   Nonet hel ess,  I  expr essed hope t hat  

t i me woul d pr ove me wr ong.   I d.  

¶46 Thi s i s t he f i r st  case si nce t he r evi s i on of  t he cost  

r ul es t hat  has r equi r ed comment .   The maj or i t y opi ni on cor r ect l y 

not es t hat  t hi s case was commenced bef or e t he ef f ect i ve dat e of  

t he new r ul es;  hence,  " [ t ] he new r ul es do not  appl y .  .  .  . "   

Maj or i t y op. ,  ¶36.   Never t hel ess,  t he new r ul es pr ovi de r el evant  

st andar ds f or  an appeal  br i ef ed and deci ded af t er  t he new r ul es 

t ook ef f ect ,  i f  t he cour t  had any i ncl i nat i on t o exer ci se i t s 

di scr et i on on cost s.   The f or mer  r ul es,  whi ch st i l l  appl y,  gave 

t he cour t  br oad di scr et i on on cost s,  wi t hout  st andar ds,  whi ch 

hel ps t o expl ai n why t he cour t  consi st ent l y decl i ned t o exer ci se 

i t s di scr et i on.  
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¶47 The Of f i ce of  Lawyer  Regul at i on ( OLR)  char ged At t or ney 

Mi chael  W.  Tobi n wi t h t en count s of  mi sconduct  and asked t hat  

hi s l i cense be suspended f or  t wo year s.   At t or ney Tobi n f ought  

t he char ges,  but  he especi al l y f ought  t he l evel  of  di sci pl i ne.   

Ref er ee Ri char d C.  Ni nneman f ound t hat  At t or ney Tobi n had 

commi t t ed ni ne of  t he t en char ged count s but  r ecommended t hat  

Tobi n' s l i cense be suspended f or  f our  mont hs.   A f our - mont h 

suspensi on i s one- si xt h of  what  OLR or i gi nal l y advocat ed.  

¶48 OLR must  have bel i eved i t  was act i ng r easonabl y i n 

seeki ng a t wo- year  suspensi on.   Nonet hel ess,  any at t or ney f aci ng 

such a l engt hy l oss of  l i cense i s near l y cer t ai n t o oppose t he 

l evel  of  di sci pl i ne i f  t he at t or ney bel i eves t he di sci pl i ne i s 

excessi ve.   A t wo- year  suspensi on wi l l  wi pe out  an at t or ney' s 

nor mal  l i vel i hood,  and a t wo- year  suspensi on may st r et ch i nt o 

t hr ee year s dur i ng t he r ei nst at ement  pr ocess.   The r ei nst at ement  

pr ocess ( when a suspensi on equal s s i x mont hs or  mor e)  may al so 

ent ai l  s i gni f i cant  addi t i onal  cost s.  

¶49 I n t hi s case,  At t or ney Tobi n subst ant i al l y  pr evai l ed 

on t he l evel  of  di sci pl i ne bef or e t he r ef er ee,  but  OLR assessed 

hi m $12, 061. 91 f or  i t s f ul l  expenses i n t he pr osecut i on.   These 

cost s f or  OLR come on t op of  t he f ees Tobi n i ncur r ed f or  hi r i ng 

an at t or ney f or  hi s def ense.   I  am not  her e quest i oni ng t he 

$12, 061. 91 i n i ni t i al  cost s.  

¶50 But  t hen OLR appeal ed,  di sagr eei ng wi t h t he r ef er ee' s  

r ecommended l evel  of  di sci pl i ne.   Agai n OLR asked f or  a t wo- year  

suspensi on.   Agai n,  At t or ney Tobi n was r equi r ed t o def end 

hi msel f .   OLR l oses i n t hi s appeal ,  but  t he cour t  assesses 
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At t or ney Tobi n an addi t i onal  $2958. 19 t o pay f or  OLR' s f ai l ed 

ef f or t .  

¶51 I  acknowl edge t hat  At t or ney Tobi n has not  obj ect ed t o 

any of  t hese cost s.   I  suspect  he knows t he met er  i s r unni ng and 

has si mpl y gi ven up,  bel i evi ng t hat  t hi s cour t  wi l l  r ebuf f  any 

appeal  f or  l eni ency on cost s.   But  I  obj ect  i n pr i nci pl e.   The 

new cost s of  $2958. 19 ar e not  appr opr i at e or  r easonabl e because 

Tobi n won t he appeal .  

¶52 To sum up,  I  concur  i n t he di sci pl i ne but  do not  

appr ove t he f i nal  $2958. 19 of  cost s f or  t hi s appeal .   I n t hi s 

r egar d,  I  r espect f ul l y di ssent .  
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