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ATTORNEY disciplinary proceeding. Attorney's |icense

suspended.

11 PER CURI AM W review the recommendation of the
referee that Attorney Brian B. Burke's license to practice |aw
in Wsconsin be suspended due to professional msconduct for two
years retroactive to January 3, 2005, and that Attorney Burke
pay the costs of the disciplinary proceeding. The referee also
recommended that Attorney Burke be required to obtain a m ni num
of 15 continuing |egal education (CLE) ethics credits relating

to honesty. Attorney Burke's m sconduct consisted of commtting
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crim nal acts that refl ect adversely on hi s honesty,
trustworthiness and fitness as a |awer. No appeal has been
filed.

12 W approve the referee's findings of fact and
conclusions of law and adopt them W agree wth the referee
that the seriousness of Attorney Burke's m sconduct warrants a
two year suspension of his license to practice law in W sconsin,
along with the inposition of the costs of this disciplinary
proceeding and the requirenent that 15 CLE ethics credits
relating to honesty be conpleted. W depart fromthe referee's
recommendation wth respect to the effective date of the
suspensi on and order the suspension to be retroactive to January
3, 2006, the date this court summarily suspended Attorney
Burke's law |icense.

13 Attorney Burke was admtted to practice law in
W sconsin in 1981. He has not been subject to any previous
di sciplinary proceedings. He has served as an el ected Wsconsin
state senator.

14 A crimnal prosecution was filed against Attorney
Burke in Dane County GCircuit Court. The charges involved
al l egations that between Decenber 2000 and April 2002, Attorney
Bur ke, while serving in public office as a senator,
intentionally supervised and oversaw extensive work of state
enpl oyees performng acts to further his canpaign for attorney
general wusing resources of the state of Wsconsin over which

Attorney Burke had authority to control in his public office.
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15 On April 18, 2003, an anended crimnal conplaint
charged Attorney Burke with m sconduct in public office as party
to the crinme in Counts 1-34; wth fraudul ent conceal nent of a
public record as party to the crinme in Counts 15 and 17; wth
wi thholding a subpoenaed docunent in Count 16, and wth
alteration of docunments subject to subpoena as party to the
crime in Count 18.°1

16 On Cctober 5, 2005, pursuant to a plea agreenment with
the State, Attorney Burke entered a quilty plea to Count 1,
m sconduct in public office, in wviolation of Ws. Stat.
§8§ 939.05 and 946.12(3) (2001-02),2 a Cass E felony. He also
pled guilty to Count 16, obstructing an officer, in violation of
Ws. Stat. 8 946.41(1), as anended to a C ass A m sdeneanor.

M7 In addition, Attorney Burke and the State agreed that
Counts 7—14 be anended to a single charge of intentional m suse
of public office. This single count was then dismssed and
"read in" for sentencing purposes. The circuit court dism ssed
the remai ni ng counts. On Novenber 30, 2005, Attorney Burke was
sentenced to six nonths in jail. The court authorized a paynent

plan with respect to a forfeiture/fine.

L' On July 27, 2004, the Dane County Circuit Court dism ssed
Counts 2—6 pursuant to notions. On August 13, 2004, an anended
information was filed recharging Counts 2-—-6 as m sdenmeanors.
Counts 26 were dismssed by the Dane County Circuit Court on
Decenber 22, 2004.

2 All further references to the Wsconsin Statutes are to
t he 2001-02 versi on unl ess ot herw se not ed.
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18 On January 3, 2006, wupon stipulation, this court
summarily suspended Attorney Burke's law |icense pursuant to SCR
22.20. Attorney Burke clains to have voluntarily refrained from
practicing law from July or August of 2002 through the tine of
hi s summary suspensi on.

19 On February 22, 2006, the Ofice of Lawer Regulation
(OLR) filed a disciplinary conplaint alleging two counts of
m sconduct . Count 1 alleged that by intentionally hiring,
retaining, and supervising state enployees to work on his
canpaign for the office of Wsconsin Attorney General during
tinmes when they were conpensated as state enployees, or using
state resources or both, contrary to Ws. Stat. 88§ 939.05 and
946. 12(3), Attorney Burke commtted crimnal acts that reflect
adversely on his honesty, trustworthiness and fitness as a
| awyer, in violation of SCR 20:8.4(b).?3

120 Count 2 of the OLR conplaint alleged that by
intentionally w thholding a docunment, know ng that the docunent
had been subpoenaed by the Dane County Circuit Court at the
request of the Dane County District Attorney, contrary to Ws.
Stat. 8§ 946.41(1), Attorney Burke commtted a crimnal act that
reflects adversely on his honesty, trustworthiness and fitness
as a lawer, in violation of SCR 20:8.4(b). The conpl ai nt

sought a suspension of Attorney Burke's |license for a period of

3 SCR 20:8.4(b) states that it is professional m sconduct
for a lawer to "commt a crimnal act that reflects adversely
on the |awyer's honesty, trustworthiness or fitness as a |awer
in other respects.”
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two years, retroactive to January 3, 2006, and sought the
assessnment of costs of the disciplinary proceedi ngs pursuant to
SCR 22.24.*

111 Dennis J. Flynn was appointed referee on June 6, 2006.
On August 14, 2006, the parties filed a stipulation of facts
The referee accepted the facts as set forth in the stipulation

The referee filed his report and recommendati on on Novenber 22,

2006. The report concluded that the record conclusively
established the counts alleged in the conplaint. The referee
recommended Attorney Burke's license to practice law be

suspended retroactively to January 3, 2005, and that the costs
of the disciplinary proceedi ng be assessed agai nst him

12 The referee's reason for recomending the suspension
be retroactive to January 2005 was that Attorney Burke had
voluntarily not practiced law since the sumer of 2002. I n
reconmmending a two year suspension, the referee found both
mtigating and aggravating factors. Mtigating factors were:
(1) Attorney Burke had not been the subject of previous
discipline; (2) he had been involved with distinction in public
office for two decades; (3) his msconduct did not directly

relate to the practice of law, (4) he has received a substanti al

* The parties had filed a stipulation pursuant to SCR 22.12.
In a May 15, 2006 order, this court found that the stipulation
did not conport with SCR 22.12(1) because it failed to stipulate
to conclusions of |aw regarding the msconduct alleged in the
OLR conpl aint. Therefore, this court did not approve the
stipulation and the nmatter proceeded as a conplaint filed
wi t hout a stipul ation.
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penalty from the crimnal convictions including jail, fines and
restitution; (5) Attorney Burke is barred fromcertain political
careers as a result of his crimnal convictions; (6) Attorney
Bur ke has been unenployed for a lengthy period of time;, and (7)
Attorney Burke has denonstrated renorse and cooperation since
the resolution of crimnal charges.

13 The referee noted the follow ng aggravating factors:
(1) the crinme of m sconduct in office involved the use of state
resources for personal gain; (2) the crinme of obstructing an
officer involved intentional efforts to mslead and cover up
facts in a crimnal investigation; (3) the m sconduct involved
di shonesty and violation of public trust; and (4) the m sconduct
furthered efforts to obtain a public office that could only be
held by a Wsconsin |licensed attorney.”

114 The matter is now before this court to review the
referee's report and recommendati on. No appeal has been filed,
al t hough Attorney Burke has filed an objection to the inposition
of full costs.

15 This court concludes that the record supports the

referee's findings of fact and conclusions of |[|aw They are

® On Novenber 30, 2006, the OLR noved to reconsider the
retroactivity portion of the recommended |icense suspension.
The OLR disagreed that Attorney Burke's voluntary cessation from
| egal practice was by virtue of an agreenent with the OLR It
pointed out that, in response to the OLR s notion and Attorney
Burke's stipulation, this court summarily suspended Attorney
Burke's license pursuant to SCR 22.20 on January 3, 2006.
Attorney Burke opposed the OLR s notion for reconsideration. On
Decenber 26, 2006, the referee filed a decision denying the
OLR s reconsi deration notion.
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unchal l enged and this court adopts them In evaluating the
appropriate discipline, which this court does independently of
the referee's recommendat i on, this court considers the
seriousness of the m sconduct, the need to protect the public,
the courts and legal system from repetition of m sconduct, and
the need to deter other attorneys from engaging in simlar

m sconduct . See In re Disciplinary Proceedi ngs Against Arthur,

2005 W 40, 178, 279 Ws. 2d 583, 694 N.W2d 910.

16 Attorney Burke's m sconduct involving dishonesty and
violation of the public trust reflects serious infractions of
Suprene Court Rules of Professional Conduct. This court
concludes that a two year |icense suspension is necessary to
achi eve the objectives of |awer discipline. However, we depart
fromthe referee's reasoning with respect to the effective date
of the I|icense suspension. Consistent with this court's past
practices, we conclude that Attorney Burke's license suspension
shall be retroactive to the date we summarily suspended his
i cense on January 3, 2006.

117 W reject Attorney Burke's challenge to the inposition
of the costs of the disciplinary proceeding. On Decenber 11,
2006, the OLR filed a statement of costs totaling $11,081.49.
Attorney Burke requested that |less than the full amount of costs
be assessed based on principles of equity, fairness and his
financial circunstances. This court concludes that Attorney
Burke's financial circunstances do not override the principles
of equity and fairness, which require the assessnent of the
entire costs against Attorney Burke.

7
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18 IT IS ORDERED that the license of Brian B. Burke to
practice law in Wsconsin is suspended for two years, effective
retroactive to January 3, 2006

119 IT IS FURTHER ORDERED that within 60 days of the date
of this order Brian B. Burke pay to the Ofice of Lawer
Regul ation the costs of this proceeding. If the costs are not
paid within the tinme specified, and absent a showng to this
court of his inability to pay the costs wthin that tinme, the
license of Attorney Burke to practice |aw shall remain suspended
pendi ng further order of the court.

20 IT 1S FURTHER ORDERED that Attorney Burke shal
conplete 15 hours of continuing | egal education ethics credits.

21 IT IS FURTHER ORDERED that to the extent he has not
done so, Brian B. Burke shall conply with the provisions of SCR
22.26 concerning the duties of a person whose |icense to
practice law in Wsconsin has been suspended.

22 DAVID T. PROSSER, J., did not participate.
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