2007 W 42

SUPREME COURT OF W SCONSI N

Case No. :

2006AP1560- D

COoWPLETE TI TLE:

In the Matter of Disciplinary Proceedi ngs
Agai nst Mark E. Converse, Attorney at Law

Ofice of Lawer Regul ation,

Conpl ai nant
V.
Mark E. Conver se,
Respondent .

DI SCI PLI NARY PROCEEDI NGS AGAI NST CONVERSE

OPI Nl ON FI LED:
SUBM TTED ON BRI EFS:
ORAL ARGUMENT:

April 19, 2007

SOURCE OF APPEAL:
COURT:
COUNTY:
JUDGE:

JUSTI CES:
CONCURRED:
DI SSENTED:
NOT PARTI Cl PATI NG:

CROOKS, J., did not participate.

ATTORNEYS:



2007 W 42
NOTI CE

This opinion is subject to further
editing and nodification. The final
version wll appear in the bound
vol ume of the official reports.
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Agai nst Mark E. Converse, Attorney at Law
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V.
David R Schanker

Clerk of Supreme Court

Mark E. Converse,

Respondent .

ATTORNEY disciplinary proceeding. Attorney's |icense

suspended.

11 PER CURI AM W review a referee's report and
recommendati on concluding that Attorney Mark E. Converse engaged
in professional msconduct and recomrending that his license to
practice law in Wsconsin be suspended for a period of four
nont hs, effective February 23, 2007, sSso as to operate
consecutively to the one-year suspension Attorney Converse was

al ready serving.
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12 We conclude that the referee's findings of fact are
supported by satisfactory and convincing evidence. We further
determ ne that the seriousness of Attorney Converse's m sconduct
warrants the suspension of his license to practice law for an
additional period of four nonths. W also agree wth the
referee that Attorney Converse should be required to nake
restitution to the client involved in this action and that the
costs of the proceeding, which are $2569.76 as of Decenber 14,
2006, shoul d be assessed agai nst him

13 Attorney Converse was admtted to practice law in
Wsconsin in 1973 and practiced in Geen Bay. In 1985 he
consented to the inposition of a public reprimnd for neglect of
a client matter and representation in a conflict of interest
si tuation. In 1992 he was again publicly reprimnded for
failing to diligently pursue a client's crimnal appeal and
failing to turn over the client's file to new counsel. He was
al so ordered to perform 200 hours of pro bono |egal work. See

In re Disciplinary Proceedi ngs Agai nst Converse, 168 Ws. 2d 8,

482 N.W2d 911 (1992).
14 In 1994 Attorney Converse's |icense was suspended for
60 days for failing to tinely file federal and state incone tax

returns. See In re Disciplinary Proceedi ngs Agai nst Converse,

185 Ws. 2d 373, 517 NwW2d 191 (1994). In 2004 his |license was
suspended for 90 days for failing to act wth reasonable
diligence and pronptness in representing a client; engaging in
conduct i nvol vi ng di shonesty, fraud, decei t or
m srepresentation; failing to cooperate with the Ofice of
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Lawer Regulation (OLR) in its investigation into grievances
filed by his clients; and failing to reduce a contingent fee

agreenent to witing. See In re Disciplinary Proceedings

Agai nst Converse, 2004 W 10, 268 Ws. 2d 562, 675 N W2d 238.

In 2006 his license was suspended for one year, effective
February 23, 2006, for failing to diligently represent two
clients and failing to provide themw th information about their
cases in spite of nunerous requests that he do so. See In re

Disciplinary Proceedings Against Converse, 2006 W 4, 287

Ws. 2d 72, 707 N.W2d 530.

15 On June 27, 2006, the OLR filed a conplaint alleging
five counts of msconduct with respect to Attorney Converse's
handling of a crimnal post-conviction matter. The conpl ai nt
stated that in 1984 R S. pled guilty to first-degree and second-
degree nurder in Brown County Crcuit Court. R S. was sentenced
to prison. In May 2002 R S. retained Attorney Converse to
assist himin correcting errors in the presentence report and to
obtain sentence relief. Attorney Converse perforned 2.5 hours
of work between May 23, 2002, and July 2, 2002. From July 2,
2002, until February 18, 2003, Attorney Converse's billing
statenent reflects that no work was conpleted in R S.'s case.

16 RS. filed a grievance against Attorney Converse in
Decenber of 2002. On January 28, 2003, an OLR intake
i nvestigator spoke wth Attorney Converse about the matter.
Attorney Converse said he owed RS a letter, that he had
drafted certain notions, and that he was awaiting R S.'s
approval. These statenents were untrue. On February 18 and 19,
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2003, Attorney Converse drafted a notion and sent it to R S
The OLR s grievance inquiry was closed on April 24, 2003, after
Attorney Converse contacted R S. and after R S. had decided not
to pursue the grievance.

17 On July 9, 2003, the circuit court received the notion
in RS 's case, which requested that the sentence be nodified
and errors in the presentence report be corrected. On August
11, 2003, R S. sent information to Attorney Converse in support
of the notion, nmuch of which Attorney Converse forwarded to the
circuit court on August 28, 200S3.

18 On Septenber 3, 2003, Attorney Converse signed and
filed a supplenental notion seeking an order to strike the
presentence report and asking that the matter be set for
resent enci ng. A hearing was held on Septenber 8, 2003. R S.
wote to Attorney Converse on October 5 and COctober 12, 2003.
The COctober 5 letter forwarded information R S. thought woul d be
hel pful for the brief, relayed argunents that mght be nade,
mentioned that R S.'s nother had paid Attorney Converse's bill,
and asked for a copy of the briefs being filed. R S.'s Cctober
12, 2003 letter, provided several case citations for the brief,
again asked for copies of the briefs, indicated that Attorney
Converse's bill was being paid, and expressed concern about the
anount of fees being charged to handle the matter.

19 In two subsequent letters to Attorney Converse, one
undat ed and one dated Decenber 23, 2003, R S. conplained that he
had not received copies of any briefs or other information about
the case. On January 20, 2004, R S. wote to the clerk of court
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saying he had heard nothing from Attorney Converse since
Sept enber 25, 2003, and asking for information about the outcone
of the notion.

10 On February 11, 2004, the OLR received R S.'s letter
asking to renew his grievance against Attorney Converse. On
March 30, 2004, Attorney Converse wote to R S., apol ogizing for
failing to send a copy of the court order, indicating a
readiness to file notions to reopen and reconsider, and
indicating he would be unable to work on the matter for three
nont hs.

111 On May 13, 2004, the OLR wote to Attorney Converse,
notifying him of R S.'s msconduct allegations which were by
then under f or mal investigation and requesting Attorney
Converse's response. Attorney Converse failed to respond. On
June 15, 2004, the OLR wote to Attorney Converse, notifying him
that his response to the grievance had not been received,
informng him of the duty to cooperate, and requiring his
response by June 25, 2004. Attorney Converse signed a certified
mail receipt for the letter on June 16, 2004. Although Attorney
Converse called the OLR on June 28, 2004, to say he would be
providing his response the next day, he did not in fact provide
a response.

12 The OLR noved this court for a tenporary suspension of

Attorney Converse's license based on his non-cooperation wth

the OLR s investigation. On Septenber 1, 2004, this court
tenporarily suspended Attorney Converse's license to practice
law in Wsconsin. On Septenber 7, 2004, the OLR finally
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received Attorney Converse's response to the R S grievance.
Attorney Converse's license was reinstated on Septenber 9, 2004.
113 On Septenber 8, 2004, the OLR wote to Attorney
Converse asking for supplenental information in the R S. matter
Attorney Converse's response was due Septenber 22, 2004. He
failed to respond. The OLR wote to him again on Septenber 30,
2004, informed him of his obligation to respond, and set a
deadline for a response of Cctober 11, 2004. Attorney Converse
still failed to respond. On Cctober 19, 2004, the OLR again
moved this court for the tenporary suspension of Attorney
Converse's |icense based on his failure to provide the requested
suppl enental information in the R S. case. An order to show
cause was i ssued. Attorney Converse finally responded to the
OLR on Novenber 17, 2004. Upon notification fromthe OLR that a
tenporary suspension was no |onger needed, the notion was
di sm ssed. The OLR s conplaint alleged the follow ng counts of

m sconduct :

COUNT ONE: By failing to tinely seek sentence relief
or pur sue corrections to [RS.]'s present ence
i nvestigation, Converse failed to act with reasonable
diligence and pronptness in representing a client, in
viol ation of SCR 20:1.3.°1

COUNT TWO By failing to contact [R S.] between July
2002 and February 2003, and between the fall of 2003
and March 30, 2004, and by failing to respond to
[R S.]'s reasonable requests for information, Converse
failed to keep a client reasonably informed about the
status of a matter and pronptly conply with reasonabl e

1 SCR 20:1.3 provides that "[a] lawer shall act wth
reasonabl e diligence and pronptness in representing a client."”
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requests for i nformation, in violation of SCR
20:1.4(a).?2

COUNT THREE: By stating to OLR s intake investigator
on January 28, 2003, that he had drafted notions for
[R'S.] and was waiting for [R S.]'s approval, when he
did not draft the notions until February 2003 and had
not as of January 28, 2003, provided information to
[R'S.] for approval, Converse made a m srepresentation
in a disclosure to OLR, in violation of SCR 22.03(6),°3
and SCR 20:8.4(f).*

COUNT FOUR: By failing to tinmely respond to OLR s My
13, 2004 and June 15, 2004, investigative letters,
Conver se failed to di scl ose al | facts and
circunstances pertaining to alleged msconduct, in
viol ation of SCRs 22.03(2)° and 22.03(6).

2 SCR 20:1.4(a) states that "[a] |awer shall keep a client
reasonably informed about the status of a matter and pronptly
conply with reasonabl e requests for information."

3 SCR 22.03(6) states that "[i]n the course of the
investigation, the respondent's wlful failure to provide
rel evant information, to answer questions fully, or to furnish
docunents and the respondent's m srepresentation in a disclosure
are m sconduct, regardless of the nerits of the matters asserted
in the grievance."

4 SCR 20:8.4(f) states it is professional msconduct for a
|awer to "violate a statute, suprene court rule, suprene court
order or suprene court decision regulating the conduct of
| awyers. "

® SCR 22.03(2) states: Investigation.

(2) Upon comencing an investigation, t he
director shall notify the respondent of the matter
being investigated wunless in the opinion of the
director the investigation of the matter requires
ot herw se. The respondent shall fully and fairly
di sclose all facts and circunstances pertaining to the
all eged m sconduct wthin 20 days after being served
by ordinary mail a request for a witten response.
The director nmay allow additional tinme to respond.
Following receipt of the response, the director may
conduct further investigation and may conpel the
respondent to answer questions, furnish docunents, and
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COUNT FIVE: By failing to tinely respond to OLR s
requests for supplenental information of Septenber 8,
2004 and Septenber 30, 2004, Converse willfully failed
to provide relevant information in an OLR grievance
investigation, in violation of SCR 22.03(6).

114 Stanley F. Hack was appointed referee in the matter
On Septenber 28, 2006, the COLR and Attorney Converse filed a
stipulation whereby Attorney Converse agreed that each factual
allegation in the OLR s conplaint was accurate and admtted.
Attorney Converse further admtted and stipulated to the
commi ssion of each of the five counts of m sconduct. A sanction
hearing was scheduled for October 27, 2006. RS, who is
incarcerated at Stanley Correctional Institution, filed a victim
statenent in advance of the hearing.

15 At the sanction hearing, the parties inforned the
referee that Attorney Converse had changed his position and no
| onger wished to contest the sanction being sought by the OLR s
director, which was a four-nonth suspension of Attorney
Converse's |icense, comencing February 23, 2007, such that the
suspension period would run consecutive to the one-year
suspension inposed in the nost recent disciplinary proceeding.
At the referee's request, each party articulated its position as
to restitution. R S. was contacted by tel ephone.

116 The referee issued his findings of fact, conclusions
of law and recommendation for discipline on Decenber 1, 2006

The referee made findings of fact consistent with the facts set

present any information deenmed relevant to the
i nvestigation.
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forth in the OLR s conplaint and the parties' stipulation. The
referee further concluded that the OLR had net its burden of
proving the five counts of m sconduct set forth in its conplaint
and in the stipulation.

117 1In discussing the appropriate discipline to inpose for
the m sconduct, the referee noted that he nust take into account
t he seriousness, nature and extent of the m sconduct; the I|eve
of discipline needed to protect the public, the courts, and the
| egal system from repetition of the attorney's m sconduct; the
need to inpress upon the attorney the seriousness of the
m sconduct; and the need to deter other attorneys from
commtting simlar msconduct. The referee also noted he may
take into account the attorney's prior disciplinary history and
this court's recognition of the concept of pr ogressi ve
discipline, as well as other aggravating or mtigating factors.
Based on all of these considerations, the referee agreed that a
four-nonth |icense suspension, comencing February 23, 2007, so
as to operate as consecutive to the one-year suspension Attorney
Converse was currently serving, was an appropriate |evel of
di sci pli ne. The referee also agreed that Attorney Converse
shoul d pay the full costs of the proceeding.

118 The referee also concluded that, in addition to the
four-nmonth suspension and the inposition of costs, Attorney
Converse should be ordered to return the fees paid by RS in
the amount of $2825.99, wthout interest. The referee noted
that although Attorney Converse did perform sonme limted work
for RS., he did not properly represent his client and because
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of RS.'s incarceration, he was very limted in his ability to

retain other counsel or otherwi se proceed in the matter.

119 This court wll adopt a referee's findings of fact
unless they are clearly erroneous. Conclusions of law are
revi ewed de novo. See In re Disciplinary Proceedi ngs Agai nst

Ei senberg, 2004 W 14, {5, 269 Ws. 2d 43, 675 N.W2d 747. The
court may also inpose whatever sanction it sees fit regardl ess

of the referee's recomendation. See In re Disciplinary

Proceedi ngs Agai nst Wdule, 2003 W 34, 144, 261 Ws. 2d 45, 660

N. W 2d 686. The referee's findings of fact in this case have
not been shown to be clearly erroneous, and we adopt them W
also agree with the referee's conclusions of |aw We further
agree wWith the referee's recommendation for a four-nonth
suspension of Attorney Converse's license to practice law in
W sconsin, effective February 23, 2007. Finally, we agree wth
the referee's recommendation that Attorney Converse be required
to pay the full costs of the proceeding and that he be required
to make restitution to R S.

20 IT IS ORDERED that the license of Mark E. Converse to
practice law in Wsconsin is suspended for a period of four
nmont hs, effective February 23, 2007.

21 IT IS FURTHER ORDERED that within 60 days of the date
of this order, Mark E. Converse make restitution to RS. in the
amount of $2825. 99.

22 IT IS FURTHER ORDERED that within 60 days of the date
of this order, Mark E. Converse pay to the Ofice of Lawer
Regul ation the costs of this proceeding.
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123 IT IS FURTHER ORDERED that if the restitution and
costs ordered above are not paid within the time specified and
absent a showing to this court of his inability to pay the
restitution and/or costs within that time, the |icense of Mark
E. Converse to practice law in Wsconsin shall remain suspended
until further order of the court.

24 N. PATRI CK CROCOKS, J., did not participate.
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