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STATE OF W SCONSI N ) I N SUPREME COURT

In the Matter of Disciplinary Proceedi ngs
Agai nst Mtchell J. Barrock, Attorney at Law

O fice of Lawer Regul ati on, FI LED
Conpl ai nant, FEB 22, 2007
V. A. John Voel ker
Acting derk of Suprene
Mtchell J. Barrock, ourt
Respondent .
ATTORNEY disciplinary proceeding. Attorney's |icense

suspended.

11 PER CURI AM W review the referee's recomendation
that the license of Attorney Mtchell J. Barrock to practice |aw
in this state be suspended for a period of 60 days due to his
pr of essi onal m sconduct.

12 Neither the Ofice of Lawer Regulation (OLR) nor
Attorney Barrock has appealed the referee's recomendation.

Thus, the nmatter is submtted to the court for its review
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pursuant to SCR 22.17(2).1 In conducting our review, we wll
affirm the referee's findings of fact unless they are clearly

erroneous. See In re Disciplinary Proceedi ngs Agai nst Sosnhay,

209 Ws. 2d 241, 243, 562 N W2d 137 (1997). W review the
referee's conclusions of |aw, however, on a de novo basis. See

In re Disciplinary Proceedings Against Carroll, 2001 W 130,

129, 248 Ws. 2d 662, 636 N W2d 718. Finally, in accordance
with our authority to supervise the practice of law in this
state, we determne the level of discipline that is appropriate
under the particular circunstances, independent of the referee's

recommendation, but benefiting fromit. See In re Disciplinary

Proceedi ngs Agai nst Wdule, 2003 W 34, 144, 261 Ws. 2d 45, 660

N. W 2d 686.

13 After our independent review of the record, we adopt
the referee's findings of fact and conclusions of law.  Further,
we agree wth the referee's recommendation that Attorney
Barrock's license to practice law in this state be suspended for
a period of 60 days. W also decide that Attorney Barrock

shoul d pay the full costs of this disciplinary proceedi ng.

1 SCR 22.17(2) provides: Review appeal.

(2) If no appeal is filed tinely, the suprene
court shall review the referee's report; adopt, reject
or nodify the referee's findings and conclusions or
remand the matter to the referee for additional
fi ndi ngs; and determine and inpose appropriate
di sci pli ne. The court, on its own notion, nay order
the parties to file briefs in the matter.
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14 On August 26, 2005, the OLR filed a conplaint against
Attorney Barrock that alleged six counts of professional
m sconduct, which are explained below The OLR s conpl aint
sought a 60-day suspension of Attorney Barrock's license to
practice |aw Attorney Barrock initially filed an answer that
admtted sone of the factual allegations of the conplaint,
denied other factual allegations, and denied any violation of
the Rules of Professional Conduct. Reserve Judge Dennis J.
Fl ynn was appoi nted referee.

15 Just prior to the scheduled disciplinary hearing,
Attorney Barrock entered into a stipulation and no contest plea.
The stipulation provided that Attorney Barrock was w thdraw ng
his answer and was now pleading no contest to each of the six
counts alleged in the conplaint. The stipulation further stated
that the referee could use the factual allegations of the OLR s

conplaint, with the exception of two paragraphs not central to

the conmplaint's charges, as the factual basis for a
determ nation of m sconduct. The stipulation set forth the
parties' joint request that the court inpose the 60-day
suspensi on. Finally, the stipulation stated that Attorney

Barrock was entering into the stipulation and no contest plea
voluntarily and wth know edge of the relevant facts and rights
that he was waiving and that Attorney Barrock's plea was not the
result of plea-bargaining.

16 The referee accepted Attorney Barrock's no contest

pl ea. Based on the allegations of the conplaint, he concluded
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that Attorney Barrock had violated the Rules of Professional
Conduct as alleged in the six counts of the conplaint.

17 According to the OLR s conplaint, which has been
stipulated as true, Attorney Barrock practices law with his
father in Brookfield. He was privately reprimnded in 1992 for
having violated SCR 20:1.16(d) and the attorney's oath found in
SCR 40. 15.

18 The msconduct in the present case relates to a
personal injury matter involving WF. WF. originally retained
the law firm of Mchael H Hupy & Associates (Hupy) to pursue a
claim stemming from an autonobile accident. WF. signed a
retai ner agreenment with Hupy that stated that Hupy woul d receive
33 1/3 percent of any nonies that WF. received in connection
with his claim The retainer agreenent further provided an
attorney lien in favor of Hupy for such percentage.

19 On June 15, 2000, approximately one year after WF.
entered into the retainer agreenment wth Hupy, At t or ney
Barrock's father, Attorney Janes Barrock, sent a letter to Hupy
stating that WF. wi shed to have another attorney take over his
case. ? The letter proposed alternatives for dividing the
attorney fees produced by the case.

110 Hupy rejected all of the alternatives proposed by

James Barrock's letter. Instead, Hupy put forth another

2 At this time, Attorney Barrock and his father shared
of fi ce space.
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alternative and asked that the expenses already incurred by Hupy
be protected.

11 On June 23, 2000, although the attorney fee issue had
not been resolved, Attorney Barrock entered into a fee agreenent
with WF.

12 On WMarch 20, 2001, Hupy sent Janmes Barrock a letter
rem nding him of the existence of the lien that Hupy had on any
nmoni es generated by WF.'s claim Hupy al so requested an update
on the progress of WF.'s claim

113 A couple of days later, Attorney Barrock responded to
Hupy's letter. Attorney Barrock's letter stated that he did not
have a copy of any lien in his file and that WF. had inforned
himthat Hupy had released its interest against WF.'s case.

114 On April 23, 2001, Hupy replied to Attorney Barrock's
letter and referred him to the initial, June 15, 2000 |etter,
witten by Janmes Barrock. Hupy requested that Attorney Barrock
state whet her he acknow edged Hupy's lien.

115 Attorney Barrock and Hupy exchanged additional letters
in June 2001. Hupy reiterated that it had a valid l[ien on any
recovery obtained by WF. Attorney Barrock stated that Hupy had
done little work on WF.'s claim and that he doubted that WF.
would be willing to pay any attorney fee to Hupy.

116 In early August 2002 WF. entered into a settlenent

agreenent with Omi Insurance (Qmi), by which Omi would pay

$34,135 to WF. This anmount was deposited into Attorney
Barrock's trust account on August 8, 2002. Those funds were
di sbursed to various parties that sane day. The cl osing

5
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statement showed that the attorney fees totaled $11,378.33.
Attorney Barrock disbursed $6225.17 to his father and $5689. 16
to hinself, for a total of $11,914. 33. Attorney Barrock also
gave WF. a check for $17,195.69, pursuant to the closing
st at ement .

17 On OCctober 1, 2002, Hupy sent a letter to Attorney
Barrock again stating that Hupy had a lien against any funds
recovered by WF.

18 In a response letter, Attorney Barrock told Hupy that
WF. had instructed him not to acknow edge Hupy's |ien and that
Att or ney Bar r ock had therefore made al | appropriate
di sbursenent s.

119 Hupy then requested Attorney Barrock to confirm that
he had di sbursed disputed funds fromhis trust account. By copy
of this letter, Hupy advised Omi's attorney that Hupy was
demanding to receive one-third of the settlenent.

120 Omi's attorney then wote a letter to Attorney

Bar r ock telling him that It was At t or ney Barrock's
responsibility to address any attorney liens granted by his
client, WF.

21 On Novenber 14, 2002, Attorney Barrock sent a letter
to Hupy, stating that WF. did not believe that Hupy had a
"justifiable lien" and that WF. had instructed Attorney Barrock
not to honor it.

22 On Novenber 19, 2002, Hupy demanded that Attorney
Barrock place one-third of the settlenent anount in Hupy's trust
account within ten days or else Hupy would file a lawsuit. \Wen

6
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Attorney Barrock did not satisfy Hupy's demand, Hupy filed a
| awsuit against Attorney Barrock and Omi seeking one-third of
the settlenent anount. Attorney Barrock filed an answer and
cross-conplaint. Attorney Barrock's cross-conplaint stated that
WF. had told him that Hupy had released WF. from all
contracts. Attorney Barrock also asserted that WF. had agreed
to indemify him for all <claims and liens connected wth
Attorney Barrock's representation, including prior attorney
fees. WF. had not made any such indemnification agreenent.

123 Although Attorney Barrock continued to have an
obligation to WF. to represent him regarding the fee dispute
with Hupy, Attorney Barrock did not do so and did not seek
WF.'s consent to withdraw and pursue Attorney Barrock's own
cl ai ns. WF., on his own, chose to retain a third attorney to
represent him in connection with the fee dispute. Att or ney
Barrock ultimately executed a "Covenant Not to Sue" WF. Thi s
covenant related to any potential clains arising out of Attorney
Barrock' s representation of WF.

124 Attorney Barrock was deposed in June 2003. At that
deposition, Attorney Barrock was asked whether he had in fact
di sbursed the attorney fees from WF.'s settlenent. At t or ney
Barrock responded, "No. They're in the trust account.” Thi s
was not true, as Attorney Barrock had made disbursenents to
himsel f and to his father in August 2002.

25 In response to the OLR s investigation about the
di sputed attorney fees, Attorney Barrock wote in a January 12,
2004 letter, "I have held $5,000.00 in fees in our trust account

7
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to cover Attorney Hupy's potential lien interest."” He further
stated, "I have withdrawn for attorney fees regarding this case
in the anount of $5,689.17." Attorney Barrock did not disclose

t he disbursenent of the attorney fee of $6225.17 to his father.
In a subsequent letter, after the OLR noted the bank records
showng the full disbursenment of the attorney fees, Attorney
Barrock further stated that the funds necessary to protect
Hupy's interest were still being held in trust in funds that had
been "earmarked" for Attorney Barrock.

126 Finally, during the OLR s review of Attorney Barrock's
trust account records, the OLR discovered an August 14, 2002
check for $300 that had been drawn on Attorney Barrock's trust
fund account and that had the notation "loan" in the nmeno |ine.
Attorney Barrock clained that the check was not a personal | oan
from trust funds, but actual ly repr esent ed a partial
distribution of attorney fees that he had earned. The OLR then
requested additional trust account records from Attorney Barrock
to verify this claim including a "side sheet" that he allegedly
mai ntai ned. Attorney Barrock was not able to produce the trust
account records requested by the OLR claimng that they had
been discarded when his firm switched to a new accounting
programin 2002.

127 On the basis of the facts as described above, the
referee concluded that Attorney Barrock had conmmtted six
violations of the Supreme Court Rules of Professional Conduct
for Attorneys. First, the referee concluded that by failing to
hold in his trust account a portion of the settlenent proceeds

8



No. 2005AP2180-D

despite his know edge of Hupy's lien on those funds, Attorney
Barrock had viol ated SCR 20: 1. 15(d).?3

128 By knowingly msrepresenting in his cross-conplaint
that WF. had agreed to indemify himfor all clains and |iens,
including prior attorney fees, relating to his representation of
WF., Attorney Barrock know ngly advanced a factual position
wi thout a basis for doing so, in violation of SCR 20:3.1(a)(2).*

129 The referee also stated that Attorney Barrock had
continued to represent WF. while at the sane tine attenpting to
inplead WF. as a third-party defendant in a pending lawsuit in
which Attorney Barrock was a naned defendant. The referee
concluded that this situation represented a conflict of interest
for which Attorney Barrock had not obtained a witten waiver,

contrary to SCR 20:1.7(b).°>

3 SCR 20:1.15(d) provides in relevant part: Pronpt notice
and delivery of property.

(3) Disputes regarding trust property. When the
| awyer and another person or the client and another
person claim ownership interest in trust property
identified by a |lien, ~court order, judgnment, or
contract, the lawer shall hold that property in trust
until there is an accounting and severance of the
interests. If a dispute arises regarding the division
of the property, the lawer shall hold the disputed
portion in trust until the dispute is resol ved.

4 SCR 20:3.1(a)(2) provides that in representing a
client, a lawer shall not "know ngly advance a factual
position unless there is a basis for doing so that is not
frivol ous.™

® SCR 20:1.7(b) provides that "[a] | awyer shall not
represent a client if the representation of that client may be
materially limted by the lawer's responsibilities to another
client or to a third person, or by the lawer's own interest."

9
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130 Wth respect to the fourth count, the referee
concluded that Attorney Barrock's deposition testinony that the
attorney fees remained in his trust account constituted conduct
involving dishonesty, fraud, deceit or msrepresentation, in
viol ation of SCR 20:8.4(c).°

131 Next, the referee found that Attorney Barrock had
failed to disclose to the OLR that he had disbursed attorney
fees to his father and had asserted that he continued to
mai ntain funds in trust to cover Hupy's lien when in fact all
funds had been disbursed. The referee concluded that this
conduct had violated SCR 22.03(6),’ in further violation of SCR
20:8.4(f).8

132 Finally, the referee determ ned that Attorney Barrock

had violated SCR 20:1.15(e)°® when he had failed to maintain

® SCR 20:8.4(c) provides that it is professional msconduct
for a lawer to "engage in conduct involving dishonesty, fraud,
deceit or m srepresentation.”

" SCR 22.03(6) provides that "[i]n the course of the
investigation, the respondent's wlful failure to provide
rel evant information, to answer questions fully, or to furnish
docunents and the respondent's m srepresentation in a disclosure
are m sconduct, regardless of the nerits of the nmatters asserted
in the grievance."

8 SCR 20:8.4(f) provides that it is professional m sconduct
for a lawer to "violate a statute, suprenme court rule, suprene
court order or supreme court decision regulating the conduct of
| awyers. "

® SCR 20:1.15(e) provides in relevant part: "(6) Record
retention. A lawer shall mintain conplete records of trust
account funds and other trust property and shall preserve those
records for at least 6 years after the date of termnation of
the representation.”

10
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records of trust account funds for the required m ninmum of six
years, including records relating to the August 14, 2002 check.

133 Wth respect to the question of discipline, the
referee did not note many aggravating or mtigating factors in
this case. On the aggravating side, the referee pointed to the
fact t hat Attorney Barrock had already been privately
repri manded in 1992. On the mtigating side, the referee noted
that Attorney Barrock had recently attended an OLR-sponsored
sem nar on trust account practices. In the end, the referee
concluded that the 60-day suspension stipulated to by the
parties was a reasonable level of discipline given Attorney
Barrock's admtted m sconduct. In addition, the referee
recommended that Attorney Barrock be required to pay the costs
of this disciplinary proceeding. Those costs totaled $6942.90
as of June 20, 2006

134 After independently reviewwng the record in this
matter, we adopt the referee's findings of fact based on the
allegations in the OLR s conplaint, to which Attorney Barrock
sti pul at ed. We further adopt the referee's |egal conclusions
that the stipulated facts prove each of the OLR s six counts of
prof essi onal m sconduct against Attorney Barrock. W agree that
Attorney Barrock's serious violation of the rules regarding
di sputed trust account nonies, in connection with his other
m sconduct, warrants a 60-day suspension of his license to
practice law in this state. Finally, we determne that Attorney
Barrock should be required to pay the full <costs of this
di sci plinary proceeding.

11
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135 IT IS ORDERED that the license of Attorney Mtchell J.
Barrock to practice law in Wsconsin is suspended for a period
of 60 days, effective April 6, 2007.

136 IT IS FURTHER ORDERED that within 60 days of the date
of this order, Attorney Mtchell J. Barrock shall pay to the
Ofice of Lawer Regulation the costs of this proceeding. | f
the costs are not paid within the tinme specified and absent a
showing to this court of his inability to pay those costs within
that tinme, the license of Attorney Barrock to practice law in
Wsconsin shall remain suspended until further order of the
court.

137 IT IS FURTHER ORDERED that if he has not already done
so, Attorney Mtchell J. Barrock shall comply wth the
provi sions of SCR 22.26 concerning the duties of a person whose

license to practice law in Wsconsin has been suspended.

12
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138 SHI RLEY S. ABRAHANSON, C. J. (concurring). The

di ssent harkens back to an earlier dissent in Yorgan v. Durkin,

2006 W 60, 290 Ws. 2d 671, 715 N w2d 160.1 The di ssent
concludes that Attorney Barrock "should not be disciplined for
the alleged violation of SCR 20:1.15(d)(3) because this court
has concluded [in Yorgan] that it is permssible [for an
attorney] to fail to hold settlenment proceeds received from a
personal injury claim in an attorney trust account when the
attorney knows there is a claim by another person to a portion
of those proceeds."?

139 Because the dissent omts key facts and applicable
law, the dissent obliterates any difference between a civil
action and a discipline action and any difference between an
attorney's claimand a chiropractor's claim?® The dissent cites
no authority (and it cannot) for conflating a civil liability
claim against a |awer by a chiropractor (Yorgan) and an O fice
of Lawer Regulation claim against a |lawer for ignoring a
statutorily protected attorney lien in violation of the Rules of
Prof essi onal Conduct for Attorneys (Barrock). This conflation

contravenes the | aw and the Rul es of Professional Conduct.

! Yorgan v. Durkin, 2006 W 60, 9153-80, 290 Ws. 2d 671,
715 N.W2d 160 (Roggensack, J., dissenting).

> Di ssent, 61
3"l cannot agree that it is not contrary to public policy
to distribute trust account funds to which a chiropractor nakes
a claim but it is contrary to public policy to distribute trust
account funds to which an attorney makes a claim  Therefore, |
conclude Attorney Barrock did not violate SCR 20:1.15(d)(3)."
D ssent, 976.
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40 | wite to help avoid "confusion and delay."* The
dissent is, in my opinion, off track, using the wong vehicle to
express continuing di sagreenent with the Yorgan case.

41 Barrock and Yorgan are rooted in different causes of
action, have materially different facts, are governed by
different laws, and are in different foruns that are resolving
different issues. The crux of the discipline action in the
present case (generally speaking) is that the |awer has,
contrary to the Rules of Professional Conduct, released funds in
his or her possession knowing that a |awer clains a statutory
lien upon all or part of the funds. The crux of a civil action
against a lawer who has released funds is (generally speaking)
that a court is to determne the rights of the various clainmnts
agai nst the | awer and others claimng an interest in the funds.

42 1 shall summarizes the two cases quickly and then
di scuss themin nore detail.

143 Barrock is a disciplinary proceeding based on the
Rul es of Professional Conduct. Sinply stated, a state statute
recogni zes an agreenent between a client and an attorney
granting the attorney a lien upon proceeds from a personal
injury recovery to protect the attorney's fees. The Rul es of
Prof essi onal Conduct provide that an attorney nust protect such
a lien upon the proceeds by keeping the proceeds in trust.

Attorney Barrock disbursed the funds wthout protecting the

4 Sir Topham Hatt, the railroad controller on the children's
television series "Thomas the Tank Engine and Friends,"
frequently scolds the engines with, "You have caused confusion
and del ay!"
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alleged lien and thus violated the Rules and faced disciplinary
pr oceedi ngs. The attorney sued Attorney Barrock in the
M | waukee County circuit court for paynent of the attorney's
bill for legal services rendered the client. The attorney's
civil liability claim (upon his clainmed |ien) against Attorney
Barrock is not before us. That is a separate civil suit.?®

44 1n contrast, Yorgan was a snall clainms action by a
chiropractor against a |awer for paynent of the chiropractor's
bill for services rendered a patient. Simply stated, the
chiropractor denmanded that the |awer pay the chiropractor the
fees for services rendered a patient who was the |awer's client
and for whom the |awer recovered funds for personal injury on
the ground that the chiropractor had a lien on the funds. This

court dism ssed the chiropractor's small clainms action, holding,

inter alia, that the chiropractor has no lien on the proceeds
and that the attorney was not a party to the agreenment between
the chiropractor and the patient. Accordingly, the attorney was
not civilly liable to the chiropractor under the facts of that
case. Yorgan was not a disciplinary proceeding based on the
Rul es of Professional Conduct. Yorgan is conparable to the
separate civil action against Attorney Barrock in the M I waukee
County circuit court.

45 1 shall now di scuss each case in greater detail.

® Mchael F. Hupy & Assocs. v. Omi Ins. Co., No.
2002CVv11870 (M | waukee County Cir. C.).

3
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146 The Barrock Case. This case is a discipline case,
governed by a lien statute and the Rules of Professional
Conduct .

147 An injured person hired Attorney Mchael Hupy to
pursue a claim and signed a contract granting the attorney a
lien upon any proceeds for the paynent of his fee. The person
| ater retained Attorney Barrock to pursue the same claim

148 Hupy's contractual lien 1is protected by statute.
Wsconsin Stat. 8§ 757.36 validates an attorney-client contract
that grants the attorney a |ien upon the proceeds derived in any
action brought for the enforcement of the cause of action, as
security for fees in the conduct of the litigation. The statute
further provides that when notice of the contract is given to
the opposite party or his or her attorney, no settlenment or
adjustnment of the action nay be valid as against the lien so
created. ®

149 Attorney Barrock settled the claim and received funds

to which his client was entitled. Attorney Barrock knew of

® Wsconsin Stat. § 757.36 provides as follows:

Any per son havi ng or cl ai m ng a right of
action . . . may contract wth any attorney to
prosecute the action and give the attorney a lien upon
the cause of action and upon the proceeds or danages
derived in any action brought for the enforcenent of
the cause of action, as security for fees in the
conduct of the litigation; when such agreenent is nade
and notice thereof given to the opposite party or his
or her attorney, no settlenent or adjustnent of the
action my be wvalid as against the lien so
created .

See also Ws. Stat. 88 757.37, .38.

4
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Attorney Hupy's asserted lien on the funds and neverthel ess
di sbursed the funds w thout maki ng paynent to Attorney Hupy.

150 The Rules of Professional Conduct (SCR 20:1.15(d)(3))
require that, when "the <client and another person claim
ownership interest in trust property identified by a
lien . . . , the lawer [here, Barrock] shall hold that property
in trust wuntil there is an accounting and severance of the
interests."’

51 Attorney Barrock failed "to hold in his trust account
a portion of the settlenent proceeds despite his know edge of
[the lawyer's] lien on those funds,"” and thus he violated SCR
20:1.15(d). Mjority op., 127.8

152 The Yorgan Case. Yorgan involved a |awer's persona

civil liability to a client's creditor when the creditor did not
have a lien on the funds. Yorgan is not a |awer discipline
case.

" SCR 20:1.15(d)(3), Rules of Professional Conduct for
Attorneys, reads as foll ows:

(3) Disputes regarding trust property. When the
| awer and another person or the client and another
person claim ownership interest in trust property
identified by a lien, court order, judgnent, or
contract, the lawer shall hold that property in trust
until there is an accounting and severance of the
i nterests. If a dispute arises regarding the division
of the property, the |lawer shall hold the disputed
portion in trust until the dispute is resol ved. :

8 For a discussion of a lawer's duty regarding property in
the |awyer's possession, see 1 Restatenent (3d) of the Law
Governi ng Lawers 88 44-45 (1998).

5
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53 In Yorgan, the chiropractor rendered services to a
patient for injuries incurred in a car accident. At the
chiropractor's request the patient signed an "Authorization and
Doctor's Lien" stating that funds from any settlenent from the
accident be used to conpensate the chiropractor. The patient
retained Attorney Thomas Durkin to handle the personal injury
claim The attorney knew about the "lien authorization
contract” but neverthel ess disbursed the funds w thout paying
t he chiropractor.

54 The chiropractor sued the attorney in small clains
court for paynent of the fees for the chiropractic services. On
a petition for review, this court held against the chiropractor,
reasoning as follows: the <chiropractor had no statutory,
equitable, or comon Jlaw |ien upon the proceeds of the
settl enment; the contract between the patient and the
chiropractor contenplated that, before the attorney was bound by
the contract, the attorney would have to sign it; the attorney
never signed the agreenent or otherwi se accepted the terns of
the "lien authorization contract” and therefore was not bound by
the contract; even if the attorney had a duty to the client to
pay the chiropractor, the applicable general rule is that an
attorney is not liable to third parties for breach of a duty to
the client; and public policy does not favor an attorney being
liable to creditors and assignees of the client. Based on this
reasoning, the court held that the attorney was not civilly
liable to the chiropractor for having disbursed the funds

wi t hout paying the chiropractor.
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55 The Yorgan court considered the applicability of SCR
20:1.15(d), as did Justice WIcox's concurrence in that case.
Both opinions conclude that SCR 20:1.15(d) of the Rules of
Prof essi onal Conduct was not determinative of an attorney's
civil liability.® The Preanble to SCR 20 explicitly states that
the Rules of Professional Conduct do not provide an independent
basis for civil liability.® The Yorgan court addressed civil
liability and refrained from addressing the applicability of the
Rul es of Professional Conduct to the circunstances of the case.!

156 Synthesis and Concl usion. According to the dissent,
the determ native factor in both the present discipline case and
in the Yorgan civil liability case is the attorney's know edge
that a claim exists. Wiile both cases involve an attorney who
holds a client's funds knowng of the clains of another, the
simlarities end there.

157 1In the present discipline case, a statute recognizes
an attorney's lien on the proceeds, and SCR 20:1.15(d) prohibits
an attorney from paying the proceeds and ignoring the Iien.
Attorney Barrock violated the Rule and is being disciplined. 1In

Yorgan, the court determned that the chiropractor had no

® Yorgan, 290 Ws. 2d 671, 125.

Y 1d. The Yorgan court also cited WIllianms v. Rexworks,
Inc., 2004 W App 228, 920, 277 Ws. 2d 495, 691 N W2d 897
("[I]t is clear from the preanble, and from the lack of any
authority to the contrary, that the [Rules of Professional
Conduct for Attorneys] do not provide an independent basis for
civil liability, and do not create any presunption that a | egal
duty has been breached."); and Nauga, Inc. v. Wstel M| waukee
Co., 216 Ws. 2d 306, 318 n.5, 576 NNW2d 573 (Ct. App. 1998).

1 Yorgan, 290 Ws. 2d 671, f25.

7
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protected rights or interests in the proceeds against the |awer
and the lawer was not liable in a civil claim The Yorgan
court never addressed whether that attorney violated the Rules
of Professional Conduct. Discipline was not an issue in the
case.

158 The applicable law and the nature of the proceedings
conspire to distinguish the two cases. In perceiving an anal ogy

when none exists, the dissent creates an analysis when none is

required.
159 For the reasons set forth, | wite separately.
160 | am authorized to state that Justice ANN WALSH

BRADLEY j oins this opinion.
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161 PATI ENCE DRAKE ROGCGENSACK, J. (di ssenting in

part). The court's per curiam decision approves the discipline
of Attorney Mtchell J. Barrock for violations of various
suprene court rules. Per curiam op., 13. | agree that

Attorney Barrock should be disciplined for rule violations. I
wite in partial dissent because | conclude that Attorney
Barrock should not be disciplined for the alleged violation of
SCR 20:1.15(d)(3) because this court has concluded that it is
permssible to fail to hold settlenent proceeds received from a
personal injury claim in an attorney trust account when the
attorney knows there is a claim by another person to a portion

of those proceeds. Yorgan v. Durkin, 2006 W 60, 912, 290

Ws. 2d 671, 715 N.W2d 160. In my view, the court's decision
in Yorgan nodifies when an attorney has an obligation to retain
settlement proceeds in his trust account, to which proceeds
anot her person makes a claim The court has concluded that a
known claim to a portion of the proceeds is insufficient to
lawfully prevent an attorney from distributing the proceeds to
him and others. [1d. Rather, the court has concluded that what
is required to wvalidly assert such a claim is either the
agreenent of the attorney into whose trust account the proceeds
were paid or an equitable Iien against the proceeds. Id. The
court also concluded that public policy does not favor inposing
liability on an attorney who disburses all of the proceeds
wi thout paying one who nmakes a claim to the attorney in
possession of those proceeds. 1d. Guven the court's reasoning

in Yorgan, in ny view, Attorney Barrock should not be sanctioned
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for a violation of SCR 20:1.15(d)(3) on the facts of this case.
Accordingly, I would remand to the referee for a recomrendation
for discipline that should be inposed when the violation of SCR
20:1.15(d)(3) is not considered, and | respectfully dissent, in
part, fromthe majority opinion.

62 No one cites Yorgan to us. Perhaps that is because it
was not released until June 2, 2006 and the referee issued his
Deci sion and Reconmendations on My 31, 2006. O course there
may be differences between a civil claim that settlenent
proceeds have been distributed in contravention of an alleged
contractual right of recovery against them and an allegation
that the Rules of Professional Conduct have been violated
because settl ement pr oceeds have been di stributed in
contravention of an alleged contractual right of recovery
agai nst them However, as we recognized in Yorgan, disciplinary
cases nmay be based in factual contexts simlar to those on which
civil actions are based.! In addition, the factual context in

whi ch Yorgan arose is on all fours with the facts related by the

! Yorgan v. Durkin, 2006 W 60, 22, 290 Ws.2d 671, 715
N.W2d 160 (citing In the Matter of Allen, 802 N E. 2d 922, 924
(Ind. 2004) and Matter of Rawson, 833 P.2d 235, 238 (N M
1992)), two disciplinary cases, as support for the court's
conclusion that Dr. Yorgan should have had Attorney Durkin sign
a letter of protection, if Dr. Yorgan expected Attorney Durkin
to protect Dr. Yorgan's interest in the settlenent proceeds.

2
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referee as a precursor to his conclusion that Attorney Barrock
vi ol ated SCR 20:1.15(d)(3).2

163 Dr. Yorgan is a chiropractor who provided chiropractic
services to Ms. Hernandez for personal injuries that resulted
from an autonobile accident. Yorgan, 290 Ws. 2d 671, ¢{53.
Because Ms. Hernandez was not able to pay for the health care
she required, M. Hernandez nade a witten assignnent to Dr.
Yorgan of proceeds that may be received from her personal injury

claim That agreenent provided:

| hereby authorize and direct you, ny attorney,
to pay directly to Dr. Yorgan such suns as may be due
and owing him for health services rendered to ne by
reason of this accident and to withhold such suns from
any settlenment, judgenent [sic] or verdict as may be
necessary to protect his interests.

Id., 956.

164 Attorney Durkin represented Ms. Hernandez in her civil
claim for the sanme accident that resulted in the personal
injuries for which Dr. Yorgan provided treatnent. Id., 953.
Moreover, the circuit court found that M. Hernandez's witten
assignment was sent to Attorney Durkin's office at the time Dr.
Yorgan transmtted M. Hernandez's treatnent records that
Attorney Durkin had requested, about Novenber 1, 2000. Id.,
57. The circuit court also found that Attorney Durkin settled

Ms. Hernandez's personal injury claim about June, 2003, and that

2 Many of the facts | quote come fromthe dissent in Yorgan.
However, the mmjority opinion in Yorgan did not dispute that
Attorney Durkin knew that Dr. Yorgan nmade a claim to the
settlenment proceeds from Ms. Hernandez's personal injury claim
based on the witten agreenent he sent to Attorney Durkin. See
Yorgan, 290 Ws. 2d 671, ¢91.
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prior to reaching a settlenment, Attorney Durkin contacted Dr.
Yorgan to see if he would reduce the anobunt then due for
chiropractic services. Id. Wen Dr. Yorgan refused to do so
Attorney Durkin paid hinself from the settlenment proceeds and
sent the rest of it to M. Hernandez, who was subsequently
nowhere to be found. [d. There was no evidence in the record
that Ms. Hernandez provided Attorney Durkin any instructions
about the disbursenent of the settlenment proceeds to Dr. Yorgan
that were contrary to the assignnent she executed in favor of
Dr. Yorgan. Id. Accordingly, Attorney Durkin had notice of an
assi gnment, expressly created by his client. Id., 1 and Y57.
65 This court concluded that Attorney Durkin had no
obligation to pay Dr. Yorgan from the settlenment proceeds
Attorney Durkin received because Attorney Durkin did not sign an
agreenent to do so. Id., f12. In so concluding, it also

concluded that Attorney Durkin had no obligation to retain the

di sputed funds in his trust account. Accordingly, Dr. Yorgan
was denied all recovery for the health care he provided. I1d.,
12.

66 In the disciplinary case now before us, Attorney
Barrock is found to have violated SCR 20:1.15(d)(3), which

provides in rel evant part:

D sputes regarding trust property. When the
| awyer and another person or the client and another
person claim ownership interest in trust property
identified by a |lien, ~court order, judgnment, or
contract, the lawer shall hold that property in trust
until there is an accounting and severance of the
interests. If a dispute arises regarding the division
of the property, the lawer shall hold the disputed
portion in trust until the dispute is resol ved.

4
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67 Attorney Barrock's violation of SCR 20:1.15(d)(3)
arises froma claimnade agai nst settlenent proceeds by Attorney
Hupy, who initially represented Attorney Barrock's client, WF.,
for the sane personal injury claim for which Attorney Barrock
collected settlenent proceeds. As part of Attorney Hupy's
representation of WF., WF. signed a contingency fee agreenent
whereby Attorney Hupy allegedly would receive 33-1/3% of any
recovery and would have a lien on the proceeds of the personal
injury claim for the payment of that contingency fee.? Per
curiamop., 98.

168 Approximately one year after Attorney Hupy entered
into the agreenent to represent WF., WF. decided to retain
Attorney Barrock. Id., ¢99. As part of Attorney Barrock's
representation of WF., WF. also entered into a retainer
agreement with Attorney Barrock. 1d., {11.

169 When Attorney Hupy becanme aware of Attorney Barrock's

representati on, he asked Attorney Barrock to acknow edge

3 The fee agreenent between Attorney Hupy and WF. is not a
part of the record before this court. Therefore, because
statutory liens under Ws. Stat. § 757.37 do not arise as a
matter of course, we do not know whether Attorney Hupy's
agreenent actually granted him a statutory |ien. See Weigel v.
Gimett, 173 Ws. 2d 263, 271, 496 N.W2d 206 (Ct. App. 1992)
(concluding that even with a witten fee agreenent there nust be
separate proof of an agreenent for a lien); see also In the
Matter of Richland Bldg. Sys., Inc., 40 B.R 156, 157 (Bankr.
WD. Ws. 1984) (concluding that a witten fee agreenent was
insufficient to support an attorney's |lien because there was no
specific proof of the granting of the lien). However, in ny
view, the basis for the claim against settlenent proceeds makes
no difference in regard to whether SCR 20:1.15(d)(3) applies
because the Rule covers disputes that arise because of a clained
"l'ien, court order, judgnent, or contract."

5
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Attorney Hupy's lien against proceeds received in the future
fromWF.'s personal injury claim 1d., f14.
170 Attorney Barrock did not do so. Id., 715. At t or ney

Barrock continued to represent WF. and obtained a settlenent of
$34,135. 1d., 716. However, he paid Attorney Hupy nothing, but
distributed the proceeds to hinself, to his father, who was al so
an attorney, and to WF. 1d. Wen Attorney Hupy |earned that a
di stribution had been nmade, he sued Attorney Barrock and also
reported Attorney Barrock's actions to OLR  1d., 122.

171 The referee's conclusion of law, that was adopted by

this court in its disciplinary decision, determned that:

Attorney Barrock failed to hold in his Trust Account a
portion of the settlenment he had negotiated with QOmi
| nsurance Conpany despite his actual know edge of a
di spute regarding Attorney Hupy’'s firms lien as to a
portion of those funds. This is a direct violation of
SCR 20: 1. 15(d).

172 1 wite dissenting in part because the attorney
conduct in Yorgan is the sane as Attorney Barrock's conduct
here. Both attorneys knew another person clainmed an interest in
settlenment proceeds that came into their hands. Thi s know edge
caused the settlement funds that each attorney deposited into
his trust account to be subject to a dispute about the ownership
of those funds, which would appear to cause each attorney's
conduct to fall within the anbit of SCR 20:1.15(d)(3). However,
it appears to nme that Yorgan put a gloss on when a portion of
settlement proceeds is in "dispute.” That is, this court
concluded that Attorney Durkin was not bound to retain the

settlement proceeds from Ms. Hernandez's |awsuit because he had
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not signed an agreenent to be bound by the contractual
assignment Ms. Hernandez nmade to Dr. Yorgan. Yorgan, 290
Ws. 2d 671, Y2. W also concluded that the failure to pay Dr.
Yorgan did not violate public policy. Id. If Attorney Durkin
was not bound to retain the settlenent proceeds in his trust
account, under |aw or public policy until a court had determ ned
whet her Dr. Yorgan had a valid claim against the proceeds, then
how could those proceeds be in "dispute” under SCR
20:1.15(d)(3), which requires retaining them when a dispute is
present ?

173 The concurrence asserts that the dissent "conflates”
Attorney Hupy's OLR conplaint with his civil claim Per curiam
op., 9139 (Abrahanson, C.J., concurring). The concurrence then
goes on to assert that the "crux" of this disciplinary action is
that a |awer released trust account funds to which he knew
anot her |awer clainmed an interest, while the "crux" of a civil
action is a court determnation of whether a claimant has a
valid claimto the funds. 1d., 141.

174 Wiile | acknow edge that the focus is different in the
two actions, does the concurrence really believe a disciplinary
action will lie against Attorney Durkin in the Yorgan matter
after we have determined that Attorney Durkin properly ignored
Dr. Yorgan's claimto a portion of the trust account funds? The
court did conclude that Attorney Durkin's distribution did not
violate any rights of Dr. Yorgan and did not violate public
policy. Yorgan, 290 Ws. 2d 671, f2. Certainly, the Suprene

Court Rules contained in SCR ch. 20 are grounded in public
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policy. To ne, the COLR case and the civil action, while having
differing focuses, should not result in public policy
conclusions that are inconsistent with one anot her.

175 In summary, in this disciplinary action, it was an
attorney who clainmed an interest in the funds in an attorney's
trust account. In Yorgan, it was a chiropractor who clainmed an
interest in the funds in an attorney's trust account. In ny
view before this court's decision in Yorgan, it did not matter
whet her the interest claimed was grounded in a conmmon law lien
a statutory lien or a contract assigning a portion of the
proceeds to another. The ternms of SCR 20:1.15(d)(3) covered al
such clainms if they showed the proceeds were in "dispute.”
However, in Yorgan, we concluded that the distribution of all of
the settlenment proceeds to others violated no |aw and was not
contrary to public policy. Id.

176 Therefore, the court's determnation in Yorgan put a
gloss on what type of claim can be made against trust account
proceeds, which gloss affects this case. To explain further, |
cannot agree that it is not <contrary to public policy to
distribute trust account funds to which a chiropractor nakes a
claim but it is contrary to public policy to distribute trust
account funds to which an attorney makes a claim  Therefore, |
conclude Attorney Barrock did not violate SCR 20:1.15(d)(3).
Accordingly, | respectfully dissent from that portion of the
di scipline inposed for a violation of SCR 20:1.15(d)(3), and I

would remand the matter to the referee to make a recommendati on
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about discipline that does not include a finding that Attorney

Barrock violated SCR 20: 1. 15(d)(3) under the facts of this case.
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