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STATE OF W SCONSI N ) I N SUPREME COURT

In the Matter of Disciplinary Proceedi ngs

Agai nst Thomas A. Fadner, Il , Attorney at Law
O fice of Lawer Regul ati on, FI LED
Conpl ai nant, FEB 7, 2007
V. A. John Voel ker
Acting derk of Suprene
Thomas A. Fadner, 11, ourt
Respondent .
ATTORNEY disciplinary proceeding. Attorney's |license

r evoked.

11 PER CURI AM W review the referee's report and
recommendation that the |icense of Attorney Thomas A. Fadner,
I, to practice law in Wsconsin be revoked and that Attorney
Fadner be ordered to pay restitution to the Wsconsin Lawers'
Fund for Client Protection (the Fund) in the anpbunt of $12,500.
Based on our independent review of the matter, we adopt the
referee's findings of fact and conclusions of law, which were

made after entering a default judgnent against Attorney Fadner.
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We agree that Attorney Fadner's license to practice law in this
state nust be revoked. W also agree that restitution is in
order, but we determne that in addition to the restitution
payment to the Fund, Attorney Fadner should also rmake
restitution paynents to clients GT. and D R Finally, we
conclude that Attorney Fadner should pay the costs of this
di sciplinary proceeding, which totaled $1758.16, as of July 26,
2006.

12 Attorney Fadner was admtted to practice in Wsconsin
in April 1996. He nost recently practiced in Oshkosh. He has
been subject to discipline on two prior occasions. He received
a private reprimand in 1998. In January 2005 this court
tenporarily suspended Attorney Fadner's license as a result of
his willful failure to cooperate wth the Ofice of Lawer
Regulation (OLR) in at least three grievance investigations. I n
February 2006 the court suspended Attorney Fadner's |icense to
practice law for nine nonths, and until further order of this

court, effective Mrch 30, 2006. See In re Disciplinary

Proceedi ngs Against Fadner, 2006 W 18, 289 Ws. 2d 1, 709

N. W2d 868. That suspension related to Attorney Fadner's
m sconduct concerning billings to the Ofice of the State Public
Def ender and his m shandling of paynents due to an investigator.
Attorney Fadner's |license remains suspended.

13 On Decenber 8, 2005, the OLR filed the conplaint in
the present case. The COLR s conplaint alleged 45 separate

counts of m sconduct arising from10 different representations.
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14 The OLR nmade multiple attenpts to serve the conpl aint
and order to answer on Attorney Fadner, both via personal
service through sheriff's departnents and via certified mail at
mul tipl e addresses. Having nade reasonably diligent attenpts to
serve Attorney Fadner, the OLR noved for a finding of default.
Notice of the hearing on the OLR s default notion was sent to
the | ast known address Attorney Fadner had provided to the State
Bar of Wsconsin, but Attorney Fadner did not respond or appear
at the hearing. On April 26, 2006, Referee Kim M Peterson
granted the OLR s default notion.

15 The referee subsequently filed a report finding the
facts as alleged in the OLR s conplaint and concluding that
Attorney Fadner had commtted each of the 45 counts of
m sconduct. Based on the conclusions of msconduct, the referee
recommended that Attorney Fadner's license to practice law in
this state be revoked. The referee also recomended that
Attorney Fadner be ordered to reinburse the Fund in the total
anount of $12,500 for paynents it had nmade to five of Attorney
Fadner's clients due to his m sconduct.

16 Attorney Fadner did not appeal from the referee's
report and recommendation. Thus, we proceed with our review of

the matter pursuant to SCR 22.17(2).1 W will affirm the

1 SCR 22.17(2) provides: Review appeal.

(2) If no appeal is filed tinely, the suprene
court shall review the referee's report; adopt, reject
or nodify the referee's findings and conclusions or
remand the matter to the referee for additional
findi ngs; and determne and inpose appropriate

3
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referee’'s findings of fact unless they are clearly erroneous.

See In re Disciplinary Proceedi ngs Agai nst Sosnay, 209 Ws. 2d

241, 243, 562 N W2d 137 (1997). W review the referee's

conclusions of law however, on a de novo Dbasis. See In re

Di sciplinary Proceedings Against Carroll, 2001 W 130, 9129, 248

Ws. 2d 662, 636 N W2d 718. W determine the Ilevel of
di sci pline t hat IS appropriate under t he particul ar
ci rcunst ances, independent of the referee's recomendation, but

benefiting fromit. See In re Disciplinary Proceedi ngs Agai nst

W dule, 2003 W 34, 1744, 261 Ws. 2d 45, 660 N.W2d 686.

17 As noted above, the findings of msconduct relate to
ten separate client matters. W will briefly summarize the
referee's findings of fact concerning those representations and
t he acconpanyi ng | egal concl usions of professional m sconduct.

18 Wth respect to Counts 13, Attorney Fadner was
retained in a paternity matter pending before Wupaca County
Crcuit Judge Raynond Huber. At a child support hearing on
Septenber 26, 2002, Attorney Fadner told the court that,
al though nost issues <concerning child placenent had been
resolved, the parties wished to stipulate to a change in a
previous order issued by a famly court conm ssioner. Under
Waupaca County Circuit Court Rule 8.14, Attorney Fadner was

required to prepare an order for the court's signature

di sci pli ne. The court, on its own notion, nay order
the parties to file briefs in the matter.

4
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menorializing the stipulation. Attorney Fadner did not prepare
t he order.

19 When Judge Huber subsequently noticed that Attorney
Fadner had not prepared the order, he sent a letter to Attorney
Fadner advising him to file the required order wthin seven
days. Al t hough Attorney Fadner and Judge Huber exchanged
t el ephone nessages, Attorney Fadner did not file the order as
required. The court then issued an order to show cause
requiring Attorney Fadner to appear in person on July 22, 2004,
unless the order was filed before then. Attorney Fadner failed
to file the order or to appear at the July 22, 2004 heari ng.

10 After yet another letter from the court and no
response by Attorney Fadner, Judge Huber referred Attorney
Fadner to the OLR The OLR sent letters to Attorney Fadner on
Septenber 15 and Cctober 14, 2004, seeking a response to Judge
Huber's letter. Al though Attorney Fadner signed for a certified
copy of one of the letters, he never responded to the OLR

11 Based on these facts, the referee concluded that,
contrary to SCR 20:3.4(c),? Attorney Fadner had know ngly
di sobeyed an obligation under the rules of a tribunal on two
separate occasions—ence when he failed to submt the order as
required by the local rule and Judge Huber's letter, and once

when he failed to respond to the order to show cause or appear

2 SCR 20:3.4(c) provides that a lawer shall not "know ngly
di sobey an obligation under the rules of a tribunal except for
an open refusal based on an assertion that no valid obligation
exi sts. "
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at the hearing. The referee further found that Attorney Fadner
had violated SCR 22.03(2) and (6),% thereby also violating SCR
20:8.4(f),* by failing to file a witten response to the
grievance and by failing otherwse to cooperate with the OR s
i nvesti gati on.

12 Counts 4-11 relate to Attorney Fadner's representation
of client GT. In April 2004 GT. nmet with Attorney Fadner and
retained him to represent her in a post-divorce matter, which
included an issue regarding where G T.'s daughter should be

enrolled for preschool. G T. gave Attorney Fadner a $1000

3 SCR 22.03(2) and (6) provide: Investigation.

(2) Upon comencing an investigation, t he
director shall notify the respondent of the matter
being investigated wunless in the opinion of the
director the investigation of the matter requires
ot herw se. The respondent shall fully and fairly
di sclose all facts and circunstances pertaining to the
al l eged m sconduct within 20 days after being served
by ordinary mail a request for a witten response.
The director may allow additional tinme to respond.
Following receipt of the response, the director may
conduct further investigation and may conpel the
respondent to answer questions, furnish docunents, and
present any information deenmed relevant to the
i nvesti gati on.

(6) In the course of +the investigation, the
respondent's wlful failure to provide relevant
information, to answer questions fully, or to furnish
docunents and the respondent's nisrepresentation in a
di scl osure are m sconduct, regardless of the nerits of
the matters asserted in the grievance.

4 SCR 20:8.4(f) provides that it is professional msconduct
for a lawer to "violate a statute, suprenme court rule, suprene
court order or suprenme court decision regulating the conduct of
| awyers. "
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retainer, but there was no witten retainer agreenent. Attorney
Fadner failed to deposit the retainer in his client trust
account . Attorney Fadner promsed GT. that he would draft a
motion and supporting affidavit within two weeks. He did not
draft and file the papers as prom sed. After not hearing from
Attorney Fadner, GT. began calling Attorney Fadner's office
twce a week to inquire about the status of her case. Attorney
Fadner never responded to these telephone nessages. Al t hough
GT.'s judgnment of divorce stated that the guardian ad litem
(GAL) had the power to determ ne which preschool the child would
attend, Attorney Fadner never contacted the GAL or the child's
father to discuss the matter. GT. wultimtely termnated
Attorney Fadner's representation on May 21, 2004.

113 Attorney Fadner's billing records indicate that he
charged G T. $961.90 for work he clainms to have done. The
referee concluded that Attorney Fadner's fees were unreasonabl e
in many respects, including the fact that approximately half of
the fees were allegedly incurred after GT. had term nated the
representation. In addition, in the docunents that Attorney
Fadner did prepare, but never filed, he made nunerous obvious
errors, including referring to the proceeding as a paternity
matter and failing to provide notice as to what issue the notion
addr essed. In other words, the docunents that had been drafted
were of no benefit to GT. Nonet hel ess, when G T. requested a

refund of the $1000 retainer, Attorney Fadner failed to respond.
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14 Attorney Fadner failed to respond to the ORs
requests for a witten supplenental response to GT.'s grievance
and for specific additional information.

115 The referee concluded that Attorney Fadner had failed
to provide conpetent representation to GT., in violation of SCR
20:1.1.° In addition, by failing to contact the GAL or the
father and by failing to prepare and file the notion and
supporting affidavit as prom sed, Attorney Fadner violated SCR
20:1.3.° The referee further ruled that Attorney Fadner had
failed to keep G T. reasonably infornmed about the status of her
case and to respond pronptly to her requests for information, in
violation of SCR 20:1.4(a).’ By clainming that he had earned
al nrost all the $1000 retainer when many of his clainmed charges
were clearly unreasonabl e, Attorney Fadner violated SCR

20:1.5(a).® The referee further determned that Attorney

® SCR 20:1.1 provides that "[a] lawer shall provide
conpetent representation to a client. Conpet ent representation
requires t he | egal know edge, skill, t hor oughness and
preparation reasonably necessary for the representation.”

® SCR 20:1.3 provides that "[a] |lawer shall act wth
reasonabl e diligence and pronptness in representing a client.”

" SCR 20:1.4(a) provides that "[a] lawer shall keep a
client reasonably infornmed about the status of a matter and
pronmptly conply with reasonabl e requests for information."

8 SCR 20:1.5(a) states: Fees

(a) A lawer's fee shall be reasonable. The
factors to be consi dered in determ ni ng t he
reasonabl eness of a fee include the follow ng:
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Fadner's failure to deposit GT.'s retainer into his trust

account had violated former SCR 20:1.15(a).° The referee also

(1) the time and labor required, the novelty
and difficulty of the questions involved, and the
skill requisite to performthe | egal service properly;

(2) the likelihood, if apparent to the client,
that the acceptance of the particular enploynent wll
precl ude ot her enpl oynent by the | awer;

(3) the fee customarily charged in the locality
for simlar |egal services;

(4) the amount involved and the results
obt ai ned;

(5) the tine limtations inposed by the client
or by the circunstances;

(6) the nature and l|length of the professional
relationship with the client;

(7) the experience, reputation, and ability of
the |l awer or |awers performng the services; and

(8) whether the fee is fixed or contingent.

® Former SCR 20:1.15 applies to msconduct committed prior
to July 1, 2004. Forner SCR 20:1.15(a) provided:

(a) A lawer shall hold in trust, separate from
the lawer's own property, that property of clients
and third persons that is in the |awer's possession
in connection with a representation or when acting in
a fiduciary capacity. Funds held in connection with a
representation or in a fiduciary capacity include
funds held as trustee, agent, guardian, persona
representative of an estate, or otherw se. Al funds
of clients and third persons paid to a |lawer or |aw
firm shall be deposited in one or nore identifiable
trust funds . . . . The trust account shall be
mai ntained in a bank, savings bank, trust conpany,
credit wunion, savings and |oan association or other
investnment institution authorized to do business and
| ocated in W sconsin. The trust account shall be
clearly designated as "Client's Account™ or "Trust

9
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found that by failing to refund any portion of the $1000
retainer, Attorney Fadner had violated SCR 20:1.16(d).® The
referee further concluded that Attorney Fadner had violated SCR
22.03(6), thereby also violating SCR 20:8.4(f), by failing to
file a witten supplenmental response to the grievance even after
this court had issued an order to show cause, and had
tenporarily suspended his license to practice law. Finally with
respect to GT., the referee ruled that Attorney Fadner's
failure to respond to the OLR s district commttee investigator
had viol ated SCR 22.04, ! thereby also violating SCR 20: 8. 4(f).
16 Counts 1248 rel ate to At t or ney Fadner's

representation of client MC. concerning a pro se notion to

Account” or words of simlar inport. No funds
belonging to the lawer or law firm except funds
reasonably sufficient to pay or avoid inposition of
account service charges, may be deposited in such an
account .

10 SCR 20:1.16(d) provides: Declining or termnating
representation

(d) Upon termnation of representation, a |awer
shall take steps to the extent reasonably practicable
to protect a client's interests, such as giving
reasonable notice to the client, allowing time for
enpl oynment of other counsel, surrendering papers and
property to which the client is entitled and refunding
any advance paynent of fee that has not been earned.
The lawyer nmay retain papers relating to the client to
the extent permtted by other |aw

1 SCR 22.04 provides in relevant part: "(1) The director
may refer a matter to a district commttee for assistance in the
i nvestigation. The respondent has the duty to cooperate

specified in SCR 21.15(4) and 22.03(2) in respect to the
district conmttee. "

10
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nodi fy the placenent of her child that she had filed in a
pending paternity action. MC retained Attorney Fadner to
assist her wth the notion, giving him a $100 retainer.
Al though Attorney Fadner told MC that he would charge by the
hour, he failed to explain his rates or how she would be bill ed.
Al t hough Attorney Fadner appeared at hearings on January 30,
2004, and February 19, 2004, he intentionally chose not to
appear at a March 3, 2004 hearing, even though he had notice of
that proceeding. MC then termnated Attorney Fadner's
representation.

17 Athough MC left telephone nessages on nultiple
occasions and even personally went to Attorney Fadner's office
to demand a refund of her retainer, he did not respond.
Utimately, in August 2004 MC. received a letter from Attorney
Fadner dated May 14, 2004, that contained an invoice dated July
15, 2004. The invoice contained a nunber of charges for
services allegedly rendered after March 3, 2004, when MC had
termnated the representation. In addition, his July 15, 2004
i nvoi ce showed at |east six different hourly rates.

118 After MC filed a grievance with the OLR and the OLR
contacted Attorney Fadner, he submtted a revised invoice, dated
Novenber 12, 2004, purportedly showing all of the work that he
had performed on MC.'s behalf. The Novenber 12, 2004 invoice
was substantially different from the earlier July 15, 2004
invoice, including the fact that the balance due was now over
$230 hi gher. The Novenber 12, 2004 invoice was simlar to the
previous one in that it still included nmany charges allegedly

11
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incurred after March 3, 2004. The referee found that a
substantial nunber of the charges were naterial m sstatenents
and that Attorney Fadner had failed to properly supervise his
staff or review the billing statements before they had been
I ssued.

119 The OLR sent nultiple letters to Attorney Fadner
requesting a response to the grievance and seeking the
production of specific informtion. Al t hough Attorney Fadner
did file one belated and insufficient response after this court
issued an order to show cause why his |icense should not be
tenporarily suspended for failure to cooperate with the OLR s
i nvestigation, Attorney Fadner did not provide the information
requested by the OLR and failed to fully and fairly disclose the
facts and circunstances surrounding his alleged m sconduct.
| ndeed, rmuch of what he told the OLR s investigator during an
i n-person interview turned out to be not true.

20 In light of these facts, the referee concluded that
Attorney Fadner had violated SCR 20:1.3 when he failed to appear
at a schedul ed hearing before a famly court conmm ssioner. The
referee also found that Attorney Fadner had violated SCR
20:1.4(a) by failing to keep MC. apprised of the status of her
case. The referee further determned that Attorney Fadner's
failure to inform MC of the rates that he and his assistants
woul d charge and to explain how she would be billed, as well as

his intentionally vague estimate of the total fees, had viol ated

12
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SCR 20:1.5(b).* Finally with respect to MC., the referee found
that by failing to supervise his staff and to review billing
statenents that contained msrepresentations regarding the work
perfornmed, Attorney Fadner had violated SCR 20:5.3(b) and
(e)(1). "7

21 Counts 1923 concern Attorney Fadner's representation
of Dar ryl B. concerning a possible <claim for wongful
term nation of enploynent. Darryl B. paid Attorney Fadner $75
for an initial consultation in Novenber 2004. Wen Darryl B.
called Attorney Fadner again in Decenber 2004, they scheduled a
meeting for January 10, 2005, although Attorney Fadner did not
remenber having nmet with Darryl B. or the substance of his |ega

i ssue.

12 SCR 20:1.5(b) states that "[wl hen the lawer has not
regularly represented the client, the basis or rate of the fee
shall be comunicated to the client, preferably in witing,
before or wthin a reasonable tinme after commencing the
representation.”

13 SCR 20:5.3 provides in relevant part: Responsibilities
regardi ng nonl awyer assistants

(b) A lawer having direct supervisory authority
over the nonlawer shall nake reasonable efforts to
ensure that the person's conduct is conpatible wth
t he professional obligations of the | awer; and

(c) A lawer shall be responsible for conduct of
such a person that would be a violation of the Rules
of Professional Conduct if engaged in by a | awer if:

(1) the lawer orders or, with the know edge of
t he specific conduct, ratifies the conduct involved.

13
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22 Pursuant to Attorney Fadner's request, Darryl B. paid
a $1500 retainer fee to Attorney Fadner on January 10, 2005.
Al t hough Attorney Fadner promi sed Darryl B. that he would send a
letter describing the services to be provided for that fee,
Darryl B. never received any such letter. | ndeed, after the
January 10, 2005 neeting, Darryl B. never heard from Attorney
Fadner again, although he tried on nunmerous occasions to
communi cate with Attorney Fadner.

123 Attorney Fadner negotiated Darryl B.'s check on
January 11, 2005. On that sane day, this court tenporarily
suspended Attorney Fadner's |icense to practice |aw. At t or ney
Fadner did not notify Darryl B. that his Ilicense had been
suspended or take any action to assist Darryl B. in locating
ot her counsel. In addition, Attorney Fadner did not file an
affidavit with the OLR showing that he had conplied with his
post - suspensi on obligations. Attorney Fadner also did not
respond to the OLR s letters seeking information about the
grievance filed by Darryl B. He also never refunded any part of
Darryl B.'s $1500 retainer. Instead, Darryl B. was forced to
file a claim wth the Fund, which paid him $1500 as
rei mbursenent for his |oss.

24 According to the referee's conclusions of |aw,
Attorney Fadner's failure to refund Darryl B.'s $1500 paynent,
which Attorney Fadner never earned, violated SCR 20:1.16(d).
The referee also found that by taking Darryl B.'s noney when his
law |icense was about to be suspended for non-cooperation wth
the OLR s investigations and by using that noney for his own

14
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pur poses, Attorney Fadner had engaged in dishonesty, fraud,
deceit or misrepresentation, in violation of SCR 20:8.4(c).%
Attorney Fadner's failure to respond to the OLR s requests for
information and docunments constituted a violation of SCR
22.03(2), which in turn violated SCR 20:8.4(f). In addition,
the referee concluded that Attorney Fadner had violated SCR
22.26(1)(a) and (b),* thereby also violating SCR 20:8.4(f), when
he failed to notify Darryl B. of his suspension or advise himto
seek legal representation from another attorney. Finally, the
referee found that Attorney Fadner's failure to file an
af fidavit showi ng conpl i ance W th hi s post - suspensi on
obligations had violated SCR 22.26(1)(e),!® actionable through
SCR 20: 8. 4(f).

14 SCR 20:8.4(c) provides that it is professional nisconduct
for a lawer to "engage in conduct involving dishonesty, fraud,
deceit or m srepresentation.”

15 SCR 22.26(1)(a) and (b) provide: Activities follow ng
suspensi on or revocation.

(1) On or before the effective date of I|icense
suspensi on or revocation, an attorney whose |icense is
suspended or revoked shall :

(a) Notify by certified nail all clients being
represented in pending matters of the suspension or
revocation and of the attorney's consequent inability
to act as an attorney followng the effective date of
t he suspension or revocati on.

(b) Advise the clients to seek |egal advice of
their choice el sewhere.

16 SCR 22.26(1)(e) provides:

15
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125 Count 24 of +the OLR s conplaint relates to the
representation of client T.L. At the time of Attorney Fadner's
tenporary suspension, he was representing T.L. in a divorce
proceedi ng in Wnnebago County Circuit Court. Approximately one
month after the suspension, the court received a draft docunent
entitled "Findings of Fact, Conclusions of Law and Judgnent" in
T.L."s divorce. The docunent had Attorney Fadner's nanme on an
approval line and was acconpanied by an unsigned cover letter
purportedly from Attorney Fadner. The court did not accept the
docunents because of Attorney Fadner's suspension, and T.L.
conpleted the divorce on a pro se basis. Wen the OLR sent
letters to Attorney Fadner requesting his response to its
investigation of this matter, Attorney Fadner failed to respond.

26 The referee concluded that Attorney Fadner's failure

to file a witten response to the OLR s investigative letters

(e) Wthin 25 days after the effective date of
suspension or revocation, file with the director an
affidavit showi ng all of the follow ng:

(1) Full conpliance with the provisions of the
suspensi on or revocation order and with the rules and
procedures regarding the closing of the attorney's
practice.

(ti) A list of all jurisdictions, including
state, federal and adm nistrative bodies, before which
the attorney is admtted to practice.

(tit) Alist of clients in all pending matters
and a list of all matters pending before any court or
adm ni strative agency, together with the case nunber
of each matter.

16
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had constituted a violation of SCR 22.03(2), thereby also
violating SCR 20:8.4(f).

127 Counts 2529 relate to D.R, an out-of-state resident.
D.R retained Attorney Fadner in 2004 to represent her regarding
a placenent dispute concerning her two sons. On Novenber 12,
2004, she paid a $1200 retainer to Attorney Fadner.

28 A hearing on the placenent dispute was scheduled for
Novenber 16, 2004, in Geen Lake. Al though D.R arrived at
Attorney Fadner's office well in advance of the hearing,
Attorney Fadner was not ready to |leave for the hearing. As a
result of Attorney Fadner's delay, they did not arrive at the
courthouse until 15 mnutes after the scheduled tine. By that
time, in light of DR's failure to appear, the circuit court
had already ruled in favor of the children's father, awarding
him primary physical placenent and requiring DR to pay child
support. The court's orders, one for each child, did state that
DR could file a notion to nodify the placenent, but she woul d
have to show cause why the court's orders were inappropriate.

129 Attorney Fadner promsed to order a transcript of the
m ssed hearing and then to file a notion to reopen the
pl acenent . Thereafter, DR, who had now |lost physical
pl acenment of her children, attenpted to contact Attorney Fadner
on numerous occasions. Either Attorney Fadner did not respond
or he failed to provide any information about the status of her
case.

130 On January 21, 2005, after the tenporary suspension of
Attorney Fadner's Ilicense, D.R sent an e-mail to Attorney

17
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Fadner again seeking a response to her previous nessages.
Attorney Fadner sent a reply nessage on January 26, 2005,
stating that he had been under the weather, that the court was
supposed to get in touch wth his assistant regarding the
hearing transcript, that his assistant had quit the preceding
week and that the work in his office was piling up. Att or ney
Fadner did not nention that his |license to practice |aw had been
tenporarily suspended.

131 Although the circuit court issued a notice of hearing
for March 1, 2005, and D.R inquired about the hearing on
multiple occasions, Attorney Fadner never responded to D.R's
inquiries. Consequently, D.R was forced to appear pro se at
t he hearing. Despite requests to do so, Attorney Fadner never
returned any of D.R's $1200 retai ner.

132 As with a nunber of other grievances, the OLR sent
multiple letters to Attorney Fadner's |ast known address
requesting a response to its grievance investigation. At t or ney
Fadner never responded to the OLR s letters.

133 The referee determned that in Jlight of Attorney
Fadner's failure to appear on a tinely basis for the Novenber
16, 2004 hearing, which had caused D.R to |ose physical
pl acenment of her children, and his failure thereafter to advance
her case, Attorney Fadner had not denonstrated reasonable
diligence and pronptness, in violation of SCR 20:1.3. The
referee also found that by failing (1) to respond to D.R's
inquiries after his |icense suspension, (2) to assist her in
obtaining other legal representation, and (3) to refund any part

18
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of her $1200 retainer, Attorney Fadner had violated SCR

20:1.16(d). In addition, when Attorney Fadner falsely inplied
in his January 26, 2005 e-mail, after his |license was suspended,
that he was still practicing law and representing her, he
violated SCR 20:8.4(c). The referee further concluded that

Attorney Fadner's failure to advise D.R that his law license
had been suspended and that she should seek |egal representation
el sewhere had violated SCR 22.26(1)(a) and (b), thereby also
violating SCR 20: 8. 4(f). Finally, Attorney Fadner's failure to
respond to the OLR s letters violated SCR 22.03(2), actionable
t hrough SCR 20: 8. 4(f).

1834 Wth respect to Counts 30-32, on March 29, 2004, R B.
retai ned Attorney Fadner on an unenpl oynent conpensation matter.
R B. gave Attorney Fadner a retainer of $2500 to be applied
toward future fees. Al though there was no witten fee
agreenent, Attorney Fadner did inform R B. that he would charge
$179 per hour. According to credit union records for Attorney
Fadner's trust account, Attorney Fadner never deposited RB.'s
retainer into his trust account.

135 After R B. retained Attorney Fadner to represent him
on the unenpl oynent conpensation matter, R B. was charged wth
crimnal drug violations. R B. hired Attorney Fadner to
represent him on those charges. The only act that Attorney
Fadner undertook on either matter was to appear with R B. at his
initial appearance and bail hearing in the crimnal mtter on

April 19, 2004.
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136 In WMy 2004 R B. termnated Attorney Fadner's
representation, and Attorney Fadner then officially wthdrew
from the crimnal case. Thereafter, both R B. and his new
attorney made repeated requests for a refund of R B.'s $2500
retainer. Attorney Fadner never responded. Utimtely, the
Fund reinbursed R B. for the $2500 he had given to Attorney
Fadner.

137 The OLR sent letters in March and April 2005 to the
| ast office address that Attorney Fadner had provided to the
State Bar. Attorney Fadner did not respond to those letters.

138 Wth respect to the representation of RB., the
referee found that by ignoring the requests for a refund by R B.
and his successor counsel and by refusing to refund any of the
$2500 retainer, Attorney Fadner had violated SCR 20:1.16(d).
The referee also again determ ned that Attorney Fadner's failure
to respond to the OLR s investigative letters had violated SCR
22.03(2) and SCR 20: 8. 4(f).

139 Counts 3337 relate to At t or ney Fadner's
representation of K F. In April 2004 K F. retained Attorney
Fadner to represent her in a divorce proceeding. Att or ney
Fadner agreed that he would conplete her divorce for a total fee
of $1800. K F. paid a total of $1500 during April, May and June
2004.

140 Three hearings occurred in the divorce proceeding
before a tenporary order was issued in Septenber 2004. At the
first hearing, Attorney Fadner was nearly an hour late and
failed to bring the correct financial statenment for K F.,
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causing the hearing to be continued. The reschedul ed hearing
also did not go forward because Attorney Fadner had failed to
properly serve K F.'s husband wth an order to appear. When
K.F. contacted Attorney Fadner regarding the third hearing, he
told her that he was not sure when the hearing was schedul ed,
but thought it was in Cctober. The hearing was actually
schedul ed for Septenber 28, 2004. K F. ultimtely |earned of
the correct date for the hearing from her husband. Once again
Attorney Fadner was substantially late for the hearing and
arrived wthout K F.'s nost recent financial statenment, which
she had mailed to him just one week earlier. Follow ng this
Septenber 28, 2004 hearing, K F. did not speak with Attorney
Fadner agai n.

141 Al t hough At t or ney Fadner's license had been
tenporarily suspended on January 11, 2005, Attorney Fadner
failed to inform KF. of that fact. K.F. learned of the
suspensi on when she received a scheduling notice from the court
with a note that it was being sent directly to her because of
Attorney Fadner's suspension. Attorney Fadner did not respond
to any of K F.'s subsequent attenpts to contact him or to her
requests for a refund of at |east a portion of her advance fee.
K.F. indicated to the circuit court that she had no noney to
hire another attorney because she had used her noney to pay
Attorney Fadner's advance fee. Utimately, K F. submtted a
claim to the Fund, which reinbursed her for the $1500 she had

paid to Attorney Fadner as an advance fee.
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142 The OLR sent nultiple letters to Attorney Fadner in
March 2005 about K. F.'s grievance. Attorney Fadner did not
respond.

143 The referee concluded that Attorney Fadner's errors
with the three hearings, including his tardiness, his failure to
serve K F.'s husband and his failure to bring the correct
docunentation to the hearings, had denonstrated a |ack of
diligence in representing K F., contrary to SCR 20:1.3. The
referee further found that Attorney Fadner had violated SCR
20:1.4(a) by failing to respond to K F.'s requests about the
status of her case and by failing to provide her with the proper
date for the reschedul ed hearing. In addition, the referee
determ ned that Attorney Fadner's failure to respond to KF.'s
requests for information after the tenporary suspension of his
license and his failure to refund any part of the $1500 advance
fee had constituted a violation of SCR 20:1.16(d). Further, the
referee concluded that Attorney Fadner's failure to notify K F.
of the tenporary suspension of his license to practice |aw had
violated SCR 22.26(1)(a) and (b), thereby also violating SCR
20: 8. 4(f). Finally, the referee stated that Attorney Fadner's
failure to respond to the OLR s letters about K F.'s grievance
had viol ated SCR 22.03(2), actionable through SCR 20: 8. 4(f).

144 Counts 3841 of the OLR s conplaint allege that in
July 2004 J.R retained Attorney Fadner in connection with a
claim for wongful termnation. J.R paid Attorney Fadner an

advance fee of $2500. Attorney Fadner told J.R that he would
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charge an hourly rate for his services. Attorney Fadner also
prom sed that he would return any unused funds to J.R

145 Based on information provided by J.R and his wfe,
Attorney Fadner filed a discrimnation conplaint with the Equal
Rights Dvision (ERD) of the Wsconsin Departnment of Wrkforce
Devel opnent . In response, the ERD submtted questions to
Attorney Fadner and asked him to produce certain docunents
potentially relevant to J.R's claim Wen J.R was unable to
reach Attorney Fadner after multiple attenpts, J.R and his wfe
drafted the answers to the ERD s requests by thensel ves.

146 The ERD l|later submtted another round of requests for
information. Attorney Fadner told J.R that he would respond to
the requests, but failed to do so. | nstead, after receiving no
assistance from Attorney Fadner, J.R and his wife again drafted
the answers on their own.

147 J.R nmet with Attorney Fadner in l|late Cctober 2004.
Attorney Fadner then sent a letter to the ERD concerning the
possible settlenment of J.R's claim J.R never heard from
At torney Fadner again.

148 Although Attorney Fadner's license was tenporarily
suspended on January 11, 2005, he never conmmunicated that fact
to JLR He also never returned the file or refunded any portion
of the $2500 advance fee that J.R had paid.

149 The ERD dismssed J.R's discrimnation claim on
February 23, 2005. J.R tried on nultiple occasions and via
mul tiple means to contact Attorney Fadner about appealing the
ERD s dism ssal, which had to be acconplished within 30 days of
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its decision. Attorney Fadner never responded to J.R As a
result, J.R was not able to file an appeal of the dismssal of
his claimw thin the 30-day deadline. Indeed, it was only after
J.R contacted the OLR in April 2005 that he | earned of Attorney
Fadner's suspensi on. J.R ultimtely submtted a claimto the
Fund for the $2500 he had paid to Attorney Fadner and received
rei mbursenent of that anount.

150 The OLR sent certified and first-class letters to the
nost recent address that Attorney Fadner had provided to the
State Bar. The letters were forwarded to an Onro post office
box and then to an address in Sioux Cty, lowa. Utimtely, the
letters were returned to the OLR as undeliverable. Att or ney
Fadner did not respond to J.R 's grievance.

51 Wth respect to this nmatter, the referee concluded
that Attorney Fadner's failure to respond to J.R's pleas for
assistance in answering the ERD s information requests and his
general failure to respond to J.R's requests for information
about the status of the case, had violated SCR 20:1.4(a). The
referee further found that by failing to assist J R wth
obtaining another attorney after Attorney Fadner's suspension,
by failing to return J.R's file, and by failing to refund any
portion of the $2500 advance fee, Attorney Fadner had viol ated
SCR 20:1.16(d). In addition, Attorney Fadner's failure to
notify J.R of the suspension of his |icense constituted a
violation of SCR 22.26(1)(a) and (b), which also violated SCR

20: 8. 4(f). Finally, the referee determned that Attorney
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Fadner's failure to respond to the OLR s investigative requests
had viol ated SCR 22.03(2), thereby also violating SCR 20: 8. 4(f).

52 The final four counts of the conplaint, Counts 42-45,
relate to Attorney Fadner's representation of Donald B., who
retained Attorney Fadner in March 2002 to prosecute an
enpl oynent discrimnation claim Donald B. paid $2500 as an
advance fee to Attorney Fadner at that tine.

153 In My 2002 Attorney Fadner filed a discrimnation
conplaint wth the ERD. In March 2003 Attorney Fadner requested
a right to sue Iletter from the federal Equal Enploynent
Qpportunity Comm ssion (EEQC). In response, on June 9, 2003,
the EEOCC mailed to Donald B. and Attorney Fadner a notice of
right to sue his former enployer. The notice specifically
stated that any lawsuit by Donald B. under the federal Age
Discrimnation in Enploynment Act had to be filed within 90 days
of Donald B.'s receipt of the notice.

154 There was sone delay in Donald B.'s receipt of this
letter as it had to be forwarded to his current address.

Attorney Fadner received his copy of the notice on June 19,
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2003. Around July 10, 2004,! Donald B. notified Attorney Fadner
about his receipt of the right to sue letter.

155 According to Attorney Fadner's billing statenents, his
office did no work on the preparation of a sumobns and conpl ai nt
on Donald B.'s behalf during the nonths of June, July and August
2003. The first work indicated in the billing statenents
occurred on Septenber 15, 2003. On Septenber 17, 2003, Attorney
Fadner filed a discrimnation conplaint in federal district
court. This was 100 days after the EEOC had mailed its right to
sue letter.

156 Donald B. paid Attorney Fadner an additional $2000 in
advance fees in Novenber 2003. The nerits of Donald B.'s claim
however, were never considered. The former enployer filed a
summary judgnent notion based on the untineliness of Donald B.'s
conpl ai nt.

157 When Donald B. guestioned the reason for the

enployer's notion, Attorney Fadner sent a January 28, 2004

" This is the date stated in the referee's report, which
adopted the factual all egations of the OLR s conplaint,
including the July 10, 2004 date, as its findings of fact. This
date appears to be a mstake or typographical error, with the
correct date being July 10, 2003, based on the renminder of the
report's discussion of this representation. As noted in 157,
Attorney Fadner sent a letter in January 2004 that acknow edged
that he had by that tinme received notice of Donald B.'s receipt
of the EECC letter, but which falsely clainmed that he had not
| earned of Donald B.'s receipt of the letter until after the
filing of the conplaint in federal district court. In light of
this January 2004 letter, Attorney Fadner could not have first
| earned of Donald B.'s receipt of the EEOC letter around July
10, 2004.
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letter to Donald B. attenpting to explain why the enployer had
chal l enged the tineliness of the conplaint. Attorney Fadner's
letter stated that the conplaint had been tinmely filed based on
his receipt of the EECC s right to sue letter, but the enployer
was basing its challenge on Donald B.'s receipt, which Attorney
Fadner clainmed was unknown to his office "until long after the
conplaint was filed." This was a false statenent. At t or ney
Fadner's office received a copy of the right to sue notice sent
to Donald B. nonths before the conplaint was fil ed.

158 Utimately, the federal district court granted the
enployer's notion and dismssed Donald B.'s conplaint as
untinely. Donald B. subsequently tried on nunmerous occasions to
obtain a copy of his file from Attorney Fadner, but received no
response fromAttorney Fadner. After the OLR mailed a letter to
Attorney Fadner about Donald B.'s grievance, Attorney Fadner did
advise Donald B. that he could retrieve a copy of his file at a
Staples office supply store if he paid them a copying charge of
$89. 23.

159 In March and April 2005 the COLR sent at least three
letters to Attorney Fadner about the grievance filed by Donald
B. Attorney Fadner never responded to the OLR

160 Donald B. submtted a claim to the Fund, which
rei mbursed himfor the $4500 he had advanced to Attorney Fadner.

161 Based on these facts, the referee concluded that
Attorney Fadner's failure to file Donald B.'s federal conplaint
on a tinely basis, which led to the dismssal of his claim had
vi ol ated SCR 20:1. 3. In addition, Attorney Fadner's failure to
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respond to Donald B.'s multiple requests for his file and his
providing a copy of the file only after Donald B. paid copying
charges violated SCR 20:1.16(d). The referee further found that
Attorney Fadner had violated SCR 20:8.4(c) when he falsely
stated in his January 28, 2004 letter that his office had not
known about Donald B.'s receipt of the right to sue letter until
after the filing of the conplaint. Finally, the referee
concluded that Attorney Fadner's failure to respond to the OLR s
investigative letters had violated SCR 22.03(2), thereby also
violating SCR 20:8.4(f).

62 On the basis of these factual findings and |egal
concl usi ons of professional m sconduct, which we adopt, we agree
that the license of Attorney Fadner to practice law in this
state nust be revoked. The findings disclose a pattern by
Attorney Fadner of accepting advance fees from clients and then
doing little or no work. Attorney Fadner's lack of diligence
has caused serious harm to a nunber of his clients. Mor eover,
this is the third time that Attorney Fadner has been the subject
of discipline for professional m sconduct.

63 In addition to the revocation of Attorney Fadner's
license to practice law, the referee recommended that Attorney
Fadner should be required to pay restitution in the total anopunt
of $12,500 to the Fund for the reinbursenment paynments that it
made to Darryl B., RB., KF., J.R and Donald B.

164 On Cctober 13, 2006, the court issued an order
directing the OLR and Attorney Fadner to show cause why the
court should not also order Attorney Fadner to pay restitution
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to GT. and DDR  The OLR responded that it believed restitution
to those clients would be appropriate. No response to the
Cctober 13, 2006 order was filed by Attorney Fadner. In Iight
of Attorney Fadner's failure to provide any neani ngful services
to those clients, we determne that he should pay restitution
for the advance fees that he collected from them $1000 from
G T. and $1200 fromD. R

165 IT IS ORDERED that the license of Thomas A. Fadner,
1, to practice law in Wsconsin is revoked, effective the date
of this order.

166 IT 1S FURTHER ORDERED that Thomas A. Fadner, |1,
conply with the provisions of SCR 22.26 concerning the duties of
a person whose license to practice law in Wsconsin has been
revoked.

167 IT IS FURTHER ORDERED that within 60 days of the date
of this order, Thonmas A Fadner, |1, make restitution paynents
to the Wsconsin Lawers' Fund for dient Protection in the
amount of $12,500, to client GT. in the ambunt of $1000, and to
client DR in the ambunt of $1200.

168 IT IS FURTHER ORDERED that within 60 days of the date
of this order, Thonmas A. Fadner, |1, pay to the Ofice of Lawer
Regul ation the costs of this proceeding.

169 IT IS FURTHER ORDERED that restitution to clients
GT., DR, and to the Wsconsin Lawers' Fund for dient
Protection is to be conpleted prior to paying costs to the

O fice of Lawer Regul ati on.
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