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No. 2005AP572-D

STATE OF W SCONSI N ) I N SUPREME COURT

In the Matter of Disciplinary Proceedi ngs
Agai nst J.E. Nugent, Attorney at Law

O fice of Lawer Regul ation, FI LED
Conpl ai nant, OCT 10, 2006
v Cornelia G dark
Clerk of Supreme Court
J. E. Nugent,
Respondent .
ATTORNEY disciplinary proceeding. Attorney's |icense
suspended.

11 PER CURI AM W review the recommendation of the
referee, John R Decker, that the Ilicense of Attorney J.E.
Nugent to practice law in Wsconsin be suspended for 60 days for
prof essional m sconduct, and that he be required to pay the
costs of this proceeding, which are $4911.70 as of Septenber 12,
2006. Attorney Nugent did not appeal the referee's report and

reconmendati on.
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12 We  adopt the referee's findings of fact and
conclusions of law and agree that the seriousness of Attorney
Nugent's m sconduct warrants the suspension of his license to
practice law in Wsconsin for a period of 60 days. We further
agree that he should pay the costs of this proceeding.

13 Attorney Nugent was admtted to practice law in
Wsconsin in 1970 and practices in Wupun. In 1986 he was
privately reprinmanded for engaging in conduct involving deceit
and m srepresentation. In 2003 he received a public reprimnd
for failing to act with reasonable diligence and pronptness in
representing a client; failing to respond to a client's
tel ephone calls and failing to keep the <client reasonably
i nformed about the status of a matter and conply with reasonabl e
requests for i nformation; failing to wi t hdr aw from
representation after bei ng di schar ged; and maki ng
m srepresentations to the Ofice of Lawer Regulation (CLR
staff in the course of its investigation

14 On March 1, 2005, the OLR filed a conplaint alleging
that Attorney Nugent had engaged in six counts of m sconduct.
The first two counts arose out of Attorney Nugent's failure to
tinmely file his personal state incone tax returns for the tax
years 1996 through 2001. The Wsconsin Departnent of Revenue
(DOR) issued estinmated assessnents for those years in the anount
of $171,121.07. On February 28, 2003, Attorney Nugent
transmtted to the DOR his personal inconme tax returns for the

years 1996 through 2001. In March 2003 the DOR notified
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Attorney Nugent that no corporate incone tax returns for his |aw
firmhad been filed for those years.

15 By letters dated June 6, and June 26, 2003, the OLR
staff asked Attorney Nugent whether he had responded to the
DOR s March 2003 letter and whether he had filed the corporate
tax returns for his law firm Attorney Nugent responded that
the corporate tax returns had not yet been filed. Att or ney
Nugent transmtted his 1996 through 2001 corporate law firm tax
returns to the DOR on July 21, 2003. After receiving the
corporate returns, the DOR adjusted Attorney Nugent's delinquent
account and determ ned that he owed a bal ance of $8286. 84.

16 By Novenber 2003 Attorney Nugent had satisfied his
out standing tax obligations except that $251.23 renmained to be
paid on an outstanding tax warrant for w thhol ding taxes. The
DOR reported to the OLR that Attorney Nugent prom sed to pay
t hat anount by the end of Novenber 2003.

17 The OLR staff sent letters to Attorney Nugent on
Novenber 14, 2003, and January 6, 2004, asking whether he had

satisfied the tax warrant and requesting that he respond by

speci fic dates. Attorney Nugent failed to respond to either
letter. In an April 7, 2004, letter that was sent by certified
mail, the OLR s investigator again requested a response to the

COLR s Novenber 14, 2003, and January 6, 2004, letters and
rem nded Attorney Nugent of his duty to cooperate and of the
consequences for not cooperating. Attorney Nugent failed to

respond.
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18 In a July 5, 2004, letter to the OLR Attorney Nugent
said none of his discussions with the DOR had touched on the
outstanding $251.23 balance that remained to be paid for
wi t hhol di ng taxes. On July 21, 2004, the DOR confirmed to the
OLR that Attorney Nugent knew of the outstanding $251.23
l[iability and had prom sed to pay it by the end of Novenber 2003
but that he had still not satisfied that obligation. Att or ney
Nugent satisfied the tax warrant on January 3, 2005.

19 The OLR s conplaint alleged that by failing to file
his personal state incone tax returns and corporate tax returns
for his law firm for 1996 through 2001, Attorney Nugent violated
a statute, suprene court rule, supreme court order or supremne
court decision regulating the conduct of l|awers, in violation
of SCR 20:8.4(f).' The conplaint also alleged that by failing to
respond to the OLR s investigative letters, Attorney Nugent
willfully failed to provide relevant information, to answer
questions fully, or to furnish docunents, in violation of SCR

22.03(6).°2

1 SCR 20:8.4(f) provides that it is professional m sconduct
for a lawer to "violate a statute, suprenme court rule, suprenme
court order or suprenme court decision regulating the conduct of
| awyers. " See, e.g., In re Disciplinary Proceedi ngs Against
Ownens, 172 Ws. 2d 54, 56-57, 492 N.W2d 157 (1992) (failure to
file income tax returns constitutes professional m sconduct).

2 SCR 22.03(6) states that "[i]n the <course of the
investigation, the respondent's wlful failure to provide
rel evant information, to answer questions fully, or to furnish
docunents and the respondent's m srepresentation in a disclosure
are msconduct, regardless of the nerits of the nmatters asserted
in the grievance."
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10 The OLR s conplaint also alleged four counts of
m sconduct arising out of Attorney Nugent's representation of
G A on a nunber of different matters over the course of a
nunber of years. In one matter, Attorney Nugent represented
GA and his wife in clains arising out of a 1992 autonobile
accident and served as attorney of record in tw cases filed in
Dodge County, one on behalf of G A and one on behalf of GA's
wfe. Attorney Nugent did not have a witten contingent fee
agreenent with GA or his wfe. Attorney Nugent told the OLR
that he had a policy for many years not to have a contingent fee
agreenent with |ongstanding clients.

11 In 1996 GA and his wife settled with the tortfeasor
and his insurance conpany. GA's lawsuit was dism ssed. The
tortfeasor and his insurance conpany were also dismssed from
GA's wife's case, but that case remained open with respect to
an underinsured nmotorist claim that GA's wfe naintained
agai nst her own insurance conpany.

112 On January 21, 1998, the <circuit court noticed a
status hearing for June 1, 1998, in GA's wife's case for the
purpose of determining the status of arbitration. Att or ney
Nugent failed to appear on June 1, 1998, and was unavail abl e by
t el ephone. On July 7, 1998, the circuit court issued an order
to Attorney Nugent requiring himto appear on August 4, 1998, to
show cause why the matter should not be dism ssed for failure to
prosecute. On August 18, 1998, G A 's wife's suit was dism ssed

for failure to prosecute.
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13 G A did not receive a witten settlenent statenent;
was not infornmed by Attorney Nugent of the full ternms of the
settlenment and distributions in his case; did not receive a copy
of the release from Attorney Nugent until 2003, when the OLR
sent him a copy of Attorney Nugent's response to GA's
grievance; and was never told what happened wth his now
deceased w fe's underinsured notorist claim despite his
repeated requests to Attorney Nugent for information in the
matter.

114 The OLR s conplaint alleged that by failing to have a
witten contingent fee agreenent with G A and his wife and by
failing to provide GA wth a witten statenment upon the
outcone of the matter showing a remttance to the client and the
method of its determnation, Attorney Nugent violated SCR

20:1.5(c).® The OLR s conplaint also alleged that by failing to

3 SCR 20:1.5(c) provides: Fees.

(c) A fee may be contingent on the outconme of
the matter for which the service is rendered, except
in a matter in which a contingent fee is prohibited by
paragraph (d) or other |aw A contingent fee
agreenent shall be in witing and shall state the
met hod by which the fee is to be determ ned, including
t he percentage or percentages that shall accrue to the
|awer in the event of settlenent, trial or appeal,
l[itigation and other expenses to be deducted from the
recovery, and whether such expenses are to be deducted
before or after the contingent fee is calculated.
Upon conclusion of a contingent fee matter, the |awer
shall provide the client with a witten statenent
stating the outcone of the matter and if there is a
recovery, showing the remttance to the client and the
nmet hod of its determ nation
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provi de copies of inportant docunents to his clients, failing to
respond to GA's status inquiries, and failing to provide any
witten correspondence to his clients, Attorney Nugent failed to
keep a client reasonably informed about the status of a matter
and pronptly conply with requests for information, in violation
of SCR 20:1.4(a).*

15 In a separate matter, G A obtained a small clains
judgrment against MD. and S.P. in the anpunt of $1405.65. G A
gave the judgnent to Attorney Nugent in |late February 2003 to
commence collection proceedings and told Attorney Nugent where
S. P. was enpl oyed.

16 Attorney Nugent filed an earnings garnishnent against
S.P. and his enployer on July 29, 2003. Attorney Nugent
received two paynents from S.P.'s enployer in response to the
gar ni shment . The enployer then notified Attorney Nugent that
S.P. was no |onger enployed there. Attorney Nugent did not
notify G A of the receipt of the garnishnent paynents, nor did
he pronptly remt the paynents to G A In Novenber of 2003
Attorney Nugent indicated to the OLR that he was holding the
garni shment paynents in his trust account. Attorney Nugent
finally sent the paynents, |ess expenses, to G A 's successor
counsel on Septenber 1, 2004.

117 The OLR s conplaint alleged that by failing on two

different occasions to pronptly notify G A of his receipt of

* SCR 20:1.4(a) states that "[a] |awer shall keep a client
reasonably infornmed about the status of a matter and pronptly
conply with reasonabl e requests for information."
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garni shment funds and by failing to pronptly deliver the funds
to G A, Attorney Nugent violated former SCR 20:1.15(b).°

118 The OLR s conplaint also alleged that during its
investigation into the mtters about which GA had filed a
gri evance against Attorney Nugent, the OLR s investigator mailed
a letter to Attorney Nugent on April 7, 2004, asking him to
submt a supplenental response addressing specific issues, such
letter to be received by the OLR no later than April 21, 2004.
Attorney Nugent failed to respond.

119 On April 29, 2004, the OLR sent another letter to
Attorney Nugent by both <certified and first-class nail
rem nding himof his duty to cooperate and advising himthat SCR

22.03(4)° authorized the director of the OLR to file a notion

® Former SCR 20:1.15 applied to msconduct committed prior
to July 1, 2004. It provided in pertinent part:

(b) Upon receiving funds or other property in
which a client or third person has an interest, a
| awyer shall pronptly notify the <client or third
person in witing. Except as stated in this rule or
otherwise permtted by law or by agreenment with the
client, a |lawer shall pronptly deliver to the client
or third person any funds or other property that the
client or third person is entitled to receive and,
upon request by the client or third person, shal
render a full accounting regardi ng such property.

® SCR 22.03(4) provides: Investigation.

(4) If the respondent fails to respond to the
request for witten response to an allegation of
m sconduct or fails to cooperate in other respects in
an investigation, the director, or a special
i nvestigator acting under SCR 22.25, may file a notion
with the suprene court requesting that the court order
t he respondent to show cause why his or her license to
practice law should not be suspended for wllful

8
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with this court seeking the suspension of his Ilicense to
practice law for wllful non-cooperation. Attorney Nugent
failed to respond.

120 On May 18, 2004, the OLR received a voice mail nessage
from Attorney Nugent saying he had just found the OLR' s April 7,
2004 letter; that he realized a response was due by My 10,
2004; and that he would mail a response in the next couple of
days. Attorney Nugent did not send the response.

121 On May 28, 2004, the OLR staff mailed Attorney Nugent
a letter acknow edging receipt of his My 18, 2004, voice nail
message and notifying himthat no supplenmental response had been
recei ved. The May 28 letter required Attorney Nugent's witten
suppl enmental response to be postmarked by June 4, 2004, and
again advised Attorney Nugent that SCR 22.03(4) authorized the
director of the OLR to file a notion with this court seeking the
suspension of Attorney Nugent's Ilicense for wllful non-

cooperation. Attorney Nugent failed to respond.

failure to respond or cooper at e W th t he
i nvestigation. Al papers, files, transcripts,
comuni cations, and proceedings on the notion shall be
confidential and shall remain confidential wuntil the

suprene court has issued an order to show cause. The
license of an attorney suspended for wllful failure
to respond or cooperate wth an investigation my be
reinstated by the suprenme court upon a show ng of
cooperation with the investigation and conpliance with
the terns of suspension. The director or the special
i nvestigator shall file a response in support of or in
opposition to the reinstatement within 20 days after
the filing of an attorney's request for reinstatenent.
Upon a showing of good cause, the suprene court may
extend the time for filing a response.
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122 On June 17, 2004, after the OLR filed a notion in the
matter, this court issued an order requiring Attorney Nugent to
show cause wthin 20 days why his license should not be
suspended for his willful failure to cooperate with the OLR On
July 12, 2004, the OLR finally received Attorney Nugent's
suppl enmental witten response and consequently wthdrew its
request to suspend Attorney Nugent's license for non-
cooper ati on.

123 The OLR s conplaint alleged that by failing to respond
to multiple requests from the OLR for supplenental information
in a grievance matter, Attorney Nugent violated SCR 22.03(6)."

24 An evidentiary hearing was held before the referee on
Sept enber 20, 2005. The referee issued his report on July 27,
2006. In his report the referee concluded that the OLR had
established all the counts in its conplaint by clear,
satisfactory, and convincing evidence. The referee recomended
that Attorney Nugent's license to practice |aw be suspended for
a period of 60 days and that he be ordered to pay the full costs
of the proceeding. In making the recommendation for a 60-day
suspension, the referee pointed to Attorney Nugent's history of
prof essional discipline and the seriousness of the failure to

tinely file income tax returns.

" SCR 22.03(6) provides that "[i]n the course of the
investigation, the respondent's wlful failure to provide
rel evant information, to answer questions fully, or to furnish
docunents and the respondent's m srepresentation in a disclosure
are msconduct, regardless of the nerits of the matters asserted
in the grievance."

10
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25 This court wll adopt a referee's findings of fact
unless they are clearly erroneous. Conclusions of law are
revi ewed de novo. See In re Disciplinary Proceedi ngs Agai nst

Ei senberg, 2004 W 14, {5, 269 Ws. 2d 43, 675 N.W2d 747. The
court may inpose whatever sanction it sees fit regardless of the

referee's recommendati on. See In re Disciplinary Proceedings

Agai nst Wdul e, 2003 W 34, 944, 261 Ws. 2d 45, 660 N.W2d 686.

After careful review of the record, we conclude that the
referee's findings of fact are not clearly erroneous, and we
adopt them W also agree with the conclusions of |aw that flow
fromthe referee's findings of fact. |In addition, we agree with
the referee that the seriousness of Attorney Nugent's m sconduct
warrants the suspension of his license to practice law in
W sconsin for a period of 60 days.

126 1T IS ORDERED that the license of Attorney J.E. Nugent
to practice law in Wsconsin is suspended for a period of 60
days, effective Novenber 21, 2006.

127 1T IS FURTHER ORDERED that Attorney J.E. Nugent shall
conply with the requirenents of SCR 22.26 pertaining to
activities foll ow ng suspensi on.

128 I T IS FURTHER ORDERED that within 60 days of the date
of this order, Attorney J.E. Nugent shall pay to the Ofice of
Lawer Regulation the costs of this proceeding. |f the costs
are not paid within the tine specified and absent a showing to
this court of his inability to pay the costs within that tine,
the license of Attorney J.E. Nugent to practice law in Wsconsin
shall remain suspended until further order of the court.

11
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