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The Cour t  ent er ed t he f ol l owi ng or der  on t hi s dat e:  

 
The cour t  havi ng consi der ed a pet i t i on f or  l eave t o 

commence an or i gi nal  act i on f i l ed on behal f  of  pet i t i oner s,  
Gr een f or  Wi sconsi n and Mar k Gr een,  a r esponse f i l ed on behal f  
of  r espondent ,  St at e of  Wi sconsi n El ect i ons Boar d,  and f ur t her  
r esponses f i l ed by t he par t i es i n r esponse t o t he cour t ’ s or der s 
of  Oct ober  11,  2006 and Oct ober  18,  2006.  

 
The cour t  has wor ked di l i gent l y t o assess and det er mi ne t he 

l egal  and f act ual  i ssues pr esent ed by t he par t i es and t o r each a 
consensus on how t o pr oceed;  we have expl or ed t he di f f i cul t  
subst ant i ve and pr ocedur al  i ssues i n an at t empt  t o br i ng or der  
out  of  compl ex and conf usi ng f i l i ngs,  al l  t o no avai l .    

 
The cour t  al so havi ng consi der ed a mot i on f i l ed by t he 

Wi sconsi n Democr acy Campai gn f or  l eave t o f i l e a br i ef  amicus 
curiae concer ni ng t he pet i t i on f or  l eave t o commence an or i gi nal  
act i on by Gr een f or  Wi sconsi n and Mar k Gr een;   

 
I T I S ORDERED t he mot i on of  t he Wi sconsi n Democr acy 

Campai gn i s gr ant ed.   The amicus br i ef  i s  accept ed f or  f i l i ng.  
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I T I S FURTHER ORDERED,  consi st ent  wi t h t he pr ocedur e 

f ol l owed by t hi s cour t  i n pr i or  cases,  i ncl udi ng Panzer  v.  
Doyl e,  2004 WI  52,  271 Wi s.  2d 295,  680 N. W. 2d 666,  and Empl oye 
Tr ust  Funds Boar d,  et  al . ,  v.  Li ght bour n,  et  al . ,  2001 WI   59,  
243 Wi s.  2d 512,  627 N. W. 2d 807,  t hat  wi t hi n 10 days of  t he dat e 
of  t hi s or der  t he pet i t i oner s shal l  f i l e an amended pet i t i on i n 
t he f or m of  a compl ai nt  whi ch,  i n number ed par agr aph f or m,  
speci f i es t he pr eci se f act s and l egal  t heor i es upon whi ch t hey 
r el y.   Wi t hi n 10 days t her eaf t er ,  t he r espondent s shal l  f i l e an 
answer  t o t he amended pet i t i on/ compl ai nt .   The cour t  wi l l  t hen 
submi t  t hese document s t o a r eser ve j udge,  t o be named l at er ,  
who wi l l  f unct i on under  t he cont i nued j ur i sdi ct i on of  t hi s 
cour t .   The j udge shal l  conduct  such pr oceedi ngs as he/ she may 
deem necessar y wi t hi n t he exer ci se of  hi s/ her  di scr et i on,  
i ncl udi ng of  an evi dent i ar y nat ur e,  t o det er mi ne what  f act ual  
i ssues ar e i n di sput e and whet her  t hey r el at e t o t he i dent i f i ed 
l egal  i ssues.   

 
These f ur t her  pr oceedi ngs wi l l  be conduct ed i n accor dance 

wi t h di r ect i ves f r om t he j udge t o t he par t i es t hat  wi l l  be 
f or t hcomi ng.   The j udge’ s f i ndi ngs on di sput ed,  r el evant  f act s,  
i f  any,  shal l  be submi t t ed t o t he cour t  no l at er  t han November  
30,  2006.      

 
Because t hi s cour t  i s  not  a f act - f i ndi ng t r i bunal ,  i t  

gener al l y wi l l  not  exer ci se i t s or i gi nal  j ur i sdi ct i on i n mat t er s  
i nvol v i ng cont est ed i ssues of  f act .  I n r e Exer ci se of  Or i gi nal  
Jur i sdi ct i on,  201 Wi s.  123,  128,  229 N. W.  643 ( 1930)  ( " Thi s 
cour t  wi l l  wi t h t he gr eat est  r el uct ance gr ant  l eave f or  t he 
exer ci se of  i t s  or i gi nal  j ur i sdi ct i on .  .  .  wher e quest i ons of  
f act  ar e i nvol ved. " ) ;  Wi sconsi n Supr eme Cour t  I nt er nal  Oper at i ng 
Pr ocedur es I I . B3.   

 
Thi s cour t  has on t wo occasi ons i ssued or der s aski ng t he 

par t i es t o c l ar i f y t he f act s upon whi ch t he cour t  woul d have t o 
r esol ve t he mat t er  and t o i dent i f y di sput ed f act s,  i f  any.   I t  
appear s f r om t he par t i es '  submi ssi ons i n r esponse t o t hose 
or der s t hat  t her e ar e t r ul y cont est ed i ssues of  f act .  

 
 The par t i es do not  appear  t o agr ee on what  f act s ar e 
r el evant ,  nor  do t hey agr ee on t he char act er i zat i on of  many 
f act s.  The par t i es '  st i pul at i on of  f act s was f or  t he c i r cui t  
cour t  pr oceedi ng and i t  does not  cover  al l  of  t he f act s at  i ssue 
her e.   The r espondent  says t he onl y r el evant  f act s ar e t he 
El ect i ons Boar d' s r ecor d i n cr eat i ng t he emer gency r ul e and 
i ssui ng t he Sept ember  6,  2006 or der .  Pet i t i oner s say t hat  t he 
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cour t  must  al so consi der  t he hi st or y of  t he El ect i ons Boar d' s 
act i ons r egar di ng pr evi ous " conver si ons"  of  f eder al  campai gn 
account s t o st at e campai gn account s.  Pet i t i oner s '  " r ecor d"  f or  
pur poses of  an or i gi nal  act i on woul d appar ent l y consi st  of  t he 
" r ecor d"  t r ansmi t t ed by t he Dane Count y Ci r cui t  Cour t  f r om t he 
ear l i er  c i r cui t  cour t  case,  t he El ect i ons Boar d r ecor d,  
document s r egar di ng t he compl ai nt  f i l ed wi t h t he Feder al  
El ect i on Commi ss i on,  and " f act ual  asser t i ons of f er ed by t he 
par t i es. "  I n r esponse,  al t hough t he r espondent ' s f i l i ngs have 
ci t ed cer t ai n par agr aphs i n t he pet i t i oner s '  f i l i ngs t o whi ch i t  
t akes except i on,  i t  has f ai l ed t o i dent i f y c l ear l y t he speci f i c  
f act ual  al l egat i ons t hat  i t  al l egedl y di sput es.   The par t i es '  
seemi ngl y i nconsi st ent  st at ement s on t he exi st ence of  di sput ed 
f act ual  i ssues i mpi nges upon t hi s cour t ' s  abi l i t y  t o eval uat e at  
t hi s poi nt  i n t i me whet her  t he case i s of  t he t ype t hat  shoul d 
be r esol ved t hr ough t he cour t ’ s or i gi nal  j ur i sdi ct i on,  whi ch i s 
desi gned t o r esol ve i mpor t ant  l egal  quest i ons but  not  t o r ef er ee 
f act ual  di sput es.    
  

The cour t  r ecogni zes t hat  t hi s  case may i mpl i cat e i mpor t ant  
and compl ex i ssues such as due pr ocess,  f r eedom of  speech,  
pot ent i al l y  r et r oact i ve r ul e- maki ng,  t he f eder al  campai gn 
st at ut es,  and admi ni st r at i ve pr ocedur e/ r evi ew.   Nonet hel ess,  t he 
cur r ent  post ur e of  t he pr oceedi ngs does not  pr ovi de t he 
appr opr i at e post ur e f or  t hi s cour t  t o under t ake an or i gi nal  
act i on f or  f i nal  det er mi nat i on of  t he val i di t y of  t he mer i t s of  
t he Boar d’ s i nt er pr et at i on and appl i cat i on of  chapt er  11 of  t he 
Wi sconsi n St at ut es and t he Emer gency Rul e t o Gr een f or  
Wi sconsi n/ Gr een.    

 
Even wi t h r espect  t o t he l egal  i ssues,  t he par t i es '  

submi ssi ons f ol l ow di f f er ent  pat hs.  For  exampl e,  t he par t i es 
di sagr ee as t o whet her  t he cour t  must  deci de an i ssue of  f eder al  
l aw i n or der  t o r esol ve t hi s mat t er ,  and t hey di sagr ee as t o 
whet her  t hi s cour t  must  f ol l ow t he pr ocedur e f or  j udi c i al  r evi ew 
of  admi ni st r at i ve agency deci s i ons i n r evi ewi ng t he El ect i ons 
Boar d' s act i ons.   The l egal  i ssues i dent i f i ed wi l l  r equi r e 
addi t i onal  ext ensi ve br i ef i ng by t he par t i es.    

 
I T I S FURTHER ORDERED t hat  wi t hi n 10 days of  t he dat e of  

t hi s or der ,  each par t y  shal l  pr ovi de t he cour t  wi t h a det ai l ed 
l i s t  of  t he i ssues of  l aw whi ch i t  i nt ends t o br i ef  and whi ch i t  
bel i eves t he cour t  must  deci de i n or der  t o r esol ve t hi s mat t er .  
I n f r ami ng t he i ssues t he par t i es shoul d bear  i n mi nd t he i ssues  
i dent i f i ed i n t hi s cour t ' s  or der s of  Oct ober  11,  2006 and 
Oct ober  18,  2006,  i ncl udi ng or i gi nal ,  appel l at e or  
admi ni st r at i ve r evi ew j ur i sdi ct i on.    
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The par t i es ar e advi sed t hat  i n t he event  t hat  al l  f act ual  

di sput es ar e set t l ed,  t he l egal  i ssues pr esent ed ar e adequat el y 
set  f or t h,  and t he j ur i sdi ct i onal  i ssues r esol ved,  t he case may 
t hen be i n an appr opr i at e post ur e f or  t hi s cour t  t o gr ant  t he 
pet i t i on f or  l eave t o commence an or i gi nal  act i on.  

 
The par t i es shal l  be subsequent l y not i f i ed whet her  t he 

cour t  wi l l  assume or i gi nal  j ur i sdi ct i on over  t hi s act i on and,  i f  
t he cour t  deci des t o gr ant  t he pet i t i on f or  l eave t o commence an 
or i gi nal  act i on,  t he par t i es shal l  be not i f i ed of  t he br i ef i ng 
schedul e.   
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¶1 JON P.  WI LCOX,  J.    (dissenting).  I  r espect f ul l y 

di ssent  f r om t he above or der  r equi r i ng f ur t her  pl eadi ngs t o 
addr ess whet her  or  not  di sput ed f act ual  i ssues exi st .    

 
¶2 Our  Oct ober  18,  2006 or der  asked t he par t i es about  

di sput es of  f act .   Bot h par t i es r esponded t hat  di sput es of  f act  
di d not  exi st .   Fur t her  pl eadi ngs and f act ual  devel opment  wi l l  
not  shed any mor e l i ght  on whet her  t hi s cour t  shoul d deci de t o 
exer ci se i t s or i gi nal  j ur i sdi ct i on.    

 
¶3 The pet i t i on f or  or i gi nal  j ur i sdi ct i on r ai ses ser i ous 

al l egat i ons.   I t  r ai ses quest i ons about  r et r oact i ve r ul emaki ng 
by a gover nment al  agency,  t he r i ght  of  f r ee speech,  and t he 
r i ght  t o due pr ocess.   I n t he cont ext  of  a pendi ng guber nat or i al  
el ect i on,  t hese al l egat i ons ar e al l  t he mor e t r oubl i ng.    

 
¶4 Fur t her  pl eadi ngs ar e unnecessar y.   Accor di ngl y,  I  

r espect f ul l y di ssent  f r om t he or der .    
 
¶5 I  am aut hor i zed t o st at e t hat  Just i ces DAVI D T.  

PROSSER and PATI ENCE DRAKE ROGGENSACK j oi n t hi s di ssent .    
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¶6 DAVI D T.  PROSSER,  J.    (dissenting).  Pet i t i oner s 

Gr een f or  Wi sconsi n and Mar k Gr een ask t hi s cour t  t o gr ant  an 
or i gi nal  act i on t o chal l enge an emer gency r ul e,  an " or der "  based 
on t hat  r ul e,  and publ i c accusat i ons by t he St at e El ect i ons 
Boar d t hat  have damaged Gr een' s campai gn f or  gover nor .   The 
pet i t i oner s i ndi cat e t hat  t i me i s of  t he essence.   The cour t ' s  
or der  del ays an answer  t o t he r equest  and t hus deni es t he 
pet i t i oner s ever y sci nt i l l a of  t i mel y r el i ef .  

 
¶7 When t he cour t  r ecei ved t he pet i t i on f or  an or i gi nal  

act i on,  my f i r st  pr ef er ence was t o gr ant  i t ,  hear  ar gument ,  and 
deci de t he case bef or e t he el ect i on.   Thi s i s what  our  cour t  i s  
supposed t o do when i t  i s  f aced wi t h an ur gent  mat t er  of  
cr i t i cal  i mpor t ance t o t he peopl e of  Wi sconsi n.  

 
¶8 My second pr ef er ence was t o gr ant  t he pet i t i on wi t hout  

comment  and deci de t he case af t er  t he el ect i on.   Thi s cour se 
woul d have al l owed t he pet i t i oner s t o c l ai m t hat  t hi s cour t  had 
acknowl edged t he ser i ousness of  t he i ssues t hey pr esent ed but  
woul d not  have al l owed t hem t o c l ai m vi ct or y.   I t  woul d have 
st opped t he bl eedi ng even t hough i t  di d not  heal  t he wound.  

 
¶9 My t hi r d pr ef er ence was t o deny t he pet i t i on wi t h a 

f r ank expl anat i on t hat  t he cour t  r ecogni zed t he ser i ous i ssues 
pr esent ed but  di d not  see t he case as qui t e r eady f or  deci s i on 
because t he El ect i ons Boar d' s " or der "  had no l egal  ef f ect  
wi t hout  a subsequent  c i r cui t  cour t  j udgment .   Our  or der  coul d 
have st at ed t hat  t he cour t  mi ght  not  be abl e t o do j ust i ce t o a 
mul t i t ude of  i mpor t ant  quest i ons i n a shor t  t i me f r ame and di d 
not  want  t o i ssue a deci s i on t hat  coul d af f ect  t he el ect i on.   
Thi s candor  woul d pr obabl y have det er r ed t he El ect i ons Boar d 
f r om pr oceedi ng wi t h any enf or cement  act i on i n cour t .  

 
¶10 The maj or i t y r ej ect s t hese opt i ons i n f avor  of  

obf uscat i on and del ay,  f or c i ng me t o f i l e a di ssent .  
 
¶11 Congr essman Gr een i s a candi dat e f or  gover nor .   On 

Januar y 25,  2005,  Gr een' s f eder al  campai gn commi t t ee——Mar k Gr een 
f or  Congr ess——conver t ed or  t r ansf er r ed mor e t han $1. 2 mi l l i on i n 
campai gn f unds t o hi s newl y cr eat ed st at e campai gn commi t t ee——
Gr een f or  Wi sconsi n.  

 
¶12 Some st at es have act ed t i mel y t o pr event  or  l i mi t  t hi s 

k i nd of  conver si on.   The El ect i ons Boar d i t sel f  unani mousl y 
vot ed t o pr opose a per manent  r ul e t o pr oscr i be such conver si ons 
pr ospect i vel y at  a meet i ng on Januar y 26,  2005.   Thi s per manent  
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r ul e became ef f ect i ve i n December  2005.   Had t hi s r ul e been i n 
ef f ect  at  an ear l i er  t i me,  Gr een' s f eder al  commi t t ee woul d not  
have been abl e t o " conver t "  $1. 2 mi l l i on but  i t  woul d have been 
abl e t o use t he money i n l ess di r ect  ways t o benef i t  Gr een' s 
campai gn f or  gover nor .  

 
¶13 The Gr een pet i t i oner s cont end t hat  on Januar y 25,  

2005——t he day of  t he conver si on——f eder al  l aw cl ear l y aut hor i zed 
Gr een' s f eder al  campai gn commi t t ee t o conver t  f unds t o Gr een' s  
st at e campai gn commi t t ee and t hat ,  on t hat  dat e,  not hi ng i n 
st at e st at ut e or  r ul e pr ohi bi t ed or  l i mi t ed such a conver si on.   
They poi nt  t o s i mi l ar  conver si ons i n Wi sconsi n i n t he past .   
They poi nt  t o an exi st i ng El ect i ons Boar d r ul e per mi t t i ng such 
conver si ons.   They poi nt  t o wr i t t en anal ysi s f r om t he El ect i ons 
Boar d' s l egal  counsel ,  Geor ge Dunst ,  car ef ul l y expl ai ni ng t he 
l aw.   Pet i t i oner s f ur t her  cont end t hat  an " emer gency r ul e"  
appr oved by a di v i ded El ect i ons Boar d on Januar y 26,  2005,  was 
not  adopt ed i n conf or mi t y wi t h Wi sconsi n st at ut es,  was 
subsequent l y suspended by t he l egi s l at ur e,  and,  i n any event ,  
coul d not  be appl i ed r et r oact i vel y t o di vest  Gr een f or  Wi sconsi n 
of  hundr eds of  t housands of  dol l ar s i t  had l awf ul l y r ecei ved.   
Gr een' s cont ent i ons i mpl i cat e ser i ous and obvi ous quest i ons of  
due pr ocess ( not i ce and r et r oact i v i t y) ,  equal  pr ot ect i on,  and 
f r eedom of  speech.  

 
¶14 As Gr een sees i t ,  t he El ect i ons Boar d unl awf ul l y used 

i t s power  t o di sr upt  and di scr edi t  hi s campai gn.   As a r esul t ,  
Gr een f or  Wi sconsi n and Gr een f i l ed sui t  i n Dane Count y Ci r cui t  
Cour t  f or  a decl ar at or y j udgment  and i nj unct i ve r el i ef .   
I nj unct i ve r el i ef  was deni ed af t er  Depar t ment  of  Just i ce 
at t or neys opened a second f r ont ,  c l ai mi ng t hat  v i r t ual l y t he 
ent i r e t r ansf er  of  f unds f r om t he f eder al  commi t t ee t o t he st at e 
commi t t ee was unl awf ul .   Thi s unexpect ed cl ai m was wel l  beyond 
anyt hi ng endor sed by t he El ect i ons Boar d and cont r adi ct ed t he 
Boar d' s of f i c i al  posi t i on.  

 
¶15 The Gr een pet i t i oner s t hen f i l ed a pet i t i on f or  an 

or i gi nal  act i on i n t hi s cour t  seeki ng r el i ef  and vi ndi cat i on.   
I n aski ng t hi s cour t  f or  a f avor abl e r ul i ng,  t hey knowi ngl y 
exposed t hemsel ves t o t he possi bi l i t y  of  an adver se deci s i on on 
t he mer i t s bef or e t he el ect i on.   Bel i evi ng i n t hei r  posi t i on,  
pet i t i oner s bet  on t he f ai r ness and i nt egr i t y of  t hi s cour t .  

 
¶16 The cour t  has r esponded wi t h not hi ng but  del ay.   I t s 

del i ber at e f oot - dr aggi ng has pr event ed a t i mel y r ul i ng on 
Gr een' s compl ai nt ,  and i t s pr esent  or der  assur es t hat  i f  Gr een' s 
posi t i on i s ever  v i ndi cat ed,  i t  wi l l  come t oo l at e t o do hi m any 



No.   2006AP2452- OA. dt p 
 

3 3 

good.   The cour t  i s  not  wi l l i ng t o i ndi cat e t hat  i t  wi l l  ever  
t ake t he case because t hat  mi ght  i mpl y t hat  Gr een' s posi t i on has 
mer i t .  I n shor t ,  a maj or i t y of  t he cour t  det er mi nes t hat  Gr een' s 
bl eedi ng shoul d not  st op.  

 
¶17 So much f or  i mpar t i al i t y .  
 
¶18 I n eval uat i ng t hi s cour t ' s  f ai l ur e t o act ,  t he 

f ol l owi ng obser vat i ons ar e wor t h consi der at i on:  
 
 a.  At  l east  s i x member s of  Congr ess ar e cur r ent l y 

r unni ng f or  gover nor  i n t hei r  r espect i ve st at es. 1  The f i nance 
r epor t s of  t he f eder al  commi t t ees of  t hese candi dat es ar e 
avai l abl e at  t he websi t e of  t he Feder al  El ect i on Commi ssi on,  
ht t p: / / www. f ec. gov.   These r epor t s i ndi cat e t hat  t he f eder al  
commi t t ees have " di st r i but ed"  most  of  t hei r  money i n t he per i od 
begi nni ng i n Januar y 2005.   They have " di st r i but ed"  or  expended 
f ar  mor e t han t hey have t aken i n.   I t  i s  har d t o i magi ne t hat  
Gr een' s f eder al  commi t t ee di d not  consi der  var i ous opt i ons f or  
di st r i but i ng i t s money and check on t he l egal i t y of  a conver si on 
under  f eder al  l aw bef or e i t  conver t ed t he ent i r e amount  t o t he 
st at e commi t t ee.   To accept  t he Depar t ment  of  Just i ce' s posi t i on 
on f eder al  l aw,  one has t o bel i eve t hat  Gr een' s f ul l y  r epor t ed 
act i on was not  onl y i l l egal ,  but  al so mi ndl ess or  r eckl ess.  

 
 b.  Cont r i but i ons t o and di st r i but i ons f r om Gr een' s 

f eder al  commi t t ee ar e avai l abl e f or  publ i c exami nat i on at  t he 
websi t e of  t he Feder al  El ect i on Commi ssi on.   I n t he many mont hs 
s i nce Gr een' s f eder al  commi t t ee conver t ed t he $1. 2 mi l l i on,  t he 
Feder al  El ect i on Commi ssi on has had t hi s i nf or mat i on at  i t s  
f i nger t i ps.   The Commi ssi on has audi t ed t he commi t t ee' s r epor t s.   
Ther e i s no evi dence t hat  t he Commi ssi on has ever  di sput ed t he 
l egal i t y of  t he conver si on under  f eder al  l aw.  

 
 c.  The emer gency r ul e appr oved by t he St at e 

El ect i ons Boar d c i t es t he l egal i t y of  conver si ons as t he basi s 

                                                 
1 I n addi t i on t o Congr essman Gr een,  Repr esent at i ve Rober t  L.  

Beaupr ez i s t he Republ i can candi dat e f or  gover nor  of  Col or ado;  
Repr esent at i ve James O.  Davi s i s t he Democr at i c candi dat e f or  
gover nor  of  Fl or i da;  Repr esent at i ve J i m Nussl e i s t he Republ i can 
candi dat e f or  gover nor  of  I owa;  Repr esent at i ve C. L.  But ch Ot t er  
i s t he Republ i can candi dat e f or  gover nor  of  I daho;  and 
Repr esent at i ve Ted St r i ckl and i s t he Democr at i c candi dat e f or  
gover nor  of  Ohi o.  
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f or  t he " emer gency. "   The Boar d' s expl anat i on of  t he emer gency 
r ul e r eads i n par t :  

The El ect i ons Boar d f i nds t hat  an emer gency 
exi st s i n t he r ecent  change i n f eder al  l aw t hat  
per mi t s t he t r ansf er  of  t he f unds i n a f eder al  
candi dat e campai gn commi t t ee' s account  t o t he 
candi dat e' s st at e campai gn commi t t ee account  .  .  .  .  

I n November ,  2004,  Congr ess amended t he Feder al  
El ect i on Campai gn Act  .  .  .  t o per mi t  t he t r ansf er  of  
a f eder al  candi dat e' s campai gn commi t t ee' s f unds t o 
t he candi dat e' s st at e campai gn commi t t ee,  i f  st at e l aw 
per mi t t ed,  and subj ect  t o t he st at e l aw' s r equi r ement s 
and r est r i ct i ons.  

 Because of  Congr ess'  act i on i n November ,  2004,  
money whi ch had not  been avai l abl e t o a st at e 
commi t t ee under  BI CRA,  and whi ch mi ght  not  have 
qual i f i ed f or  use f or  pol i t i cal  pur poses i n a st at e 
campai gn because of  i t s  sour ce or  because of  ot her  
noncompl i ance wi t h st at e l aw,  coul d now be t r ansf er r ed 
t o a st at e commi t t ee,  i f  st at e l aw per mi t t ed.   
Wi sconsi n l aw,  under  t he Boar d' s cur r ent  r ul e,  E1Bd 
1. 39 Wi s.  Adm.  Code,  al l ows f or  conver si on of  f eder al  
campai gn commi t t ees,  and t hei r  f unds,  t o a st at e 
campai gn commi t t ee wi t hout  r egar d t o t he sour ce of  
t hose f unds and wi t hout  r egar d t o cont r i but i on 
l i mi t at i ons.   ( Emphasi s added. )  

 
 d.  The El ect i ons Boar d r ef er ences a gener al  st at ut e—

—Wi s.  St at .  § 5. 05——as aut hor i t y t o adopt  an emer gency r ul e,  and 
i t  r el i es pr i mar i l y on i t s emer gency r ul e,  appr oved af t er  t he 
Gr een conver si on was compl et ed,  t o j ust i f y i t s  " or der . "   The 
Boar d c i t es t he ent i r et y of  chapt er  11,  not  speci f i c  sect i ons,  
t o suppl ement  t he emer gency r ul e.   I f  pr e- 2005 st at ut es had 
pr ecl uded t he Gr een conver si on,  t hen t he emer gency r ul e woul d 
not  have been necessar y and t he r ul e exi st i ng on Januar y 25,  
2005——upon whi ch Gr een depended——woul d have been i nval i d.  

 
 e.  The El ect i ons Boar d adopt ed i t s so- cal l ed " or der "  

on August  30,  2006.   I t  has never  at t empt ed t o enf or ce t hi s 
" or der "  by f i l i ng a cour t  act i on agai nst  Gr een f or  Wi sconsi n.   
I n shor t ,  t he Boar d has never  had t he cour age t o t est  t he 
val i di t y of  i t s  " or der "  i n cour t .   Thi s suggest s an i nt ent i onal  
use of  gover nment  power  t o i nj ur e a candi dat e r at her  t han 
enf or ce t he l aw.  
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 f .  Because t hi s cour t ' s  or der  f ai l s  t o gr ant  t he 

pet i t i on,  i t  may per mi t  a spi t ef ul  El ect i ons Boar d t o seek 
enf or cement  of  i t s  " or der "  i n t he l ast  f ew days bef or e t he 
el ect i on,  compoundi ng Gr een' s i nj ur y.   Mor e i mpor t ant ,  i t  al l ows 
t he El ect i ons Boar d t o dr op ever yt hi ng i t  i s  doi ng af t er  t he 
el ect i on i n or der  t o make t he case moot .  

 
¶19 Among t he most  i mpor t ant  el ement s t o be consi der ed by 

t hi s cour t  i n exer ci s i ng i t s or i gi nal  j ur i sdi ct i on ar e t he 
absence of  any ot her  adequat e r emedy and t he f act  t hat  unl ess 
t he Supr eme Cour t  i nt er venes,  pet i t i oner s wi l l  suf f er  gr eat  and 
i r r epar abl e har dshi p.   See Appl i cat i on of  Sher per ' s,  I nc. ,  253 
Wi s.  224,  33 N. W. 2d 178 ( 1948) .   I n my vi ew,  t hese el ement s ar e 
pr esent  i n t hi s case.  

 
¶20 Because t he maj or i t y does not  shar e t hi s  v i ew,  I  

r espect f ul l y di ssent .  
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¶21 ROGGENSACK,  J.  ( dissenting) .    I  r espect f ul l y di ssent  

f r om t he above or der  r equi r i ng Gr een f or  Wi sconsi n and Mar k 
Gr een ( GFW/ Gr een)  and t he Wi sconsi n El ect i ons Boar d ( Boar d)  t o 
f i l e yet  anot her  r ound of  pl eadi ngs and t o f ur t her  addr ess 
whet her  t her e ar e di sput ed f act ual  i ssues.   I  woul d gr ant  t he 
pet i t i on and exer ci se or i gi nal  j ur i sdi ct i on,  j ust  as we di d i n 
St at e of  Wi sconsi n ex r el .  Nader  v.  Ci r cui t  Cour t  f or  Dane 
Count y,  04- 2559- W ( 2004) .   I  woul d do so because t he al l egat i ons 
made i n t he pet i t i on f or  or i gi nal  j ur i sdi ct i on al l ege vi ol at i ons 
of  t he r i ght  of  f r ee speech,  t he r i ght  t o due pr ocess of  l aw and 
r et r oact i ve r ul emaki ng by a gover nment al  agency.    
 

¶22 These ar e ser i ous al l egat i ons.   I f  t hey have no 
suppor t  i n t he l aw,  t he peopl e of  Wi sconsi n deser ve t o know i t .   
However ,  i f  t hese al l egat i ons ar e suppor t ed by t he l aw,  t he 
peopl e of  Wi sconsi n have a r i ght  t o know t hat  as wel l .    

 
¶23 Nei t her  f ur t her  f act ual  devel opment  nor  f ur t her  

pl eadi ng i s necessar y f or  t hi s  cour t  t o deci de whet her  t o 
exer ci se i t s or i gi nal  j ur i sdi ct i on.   GFW/ Gr een and t he Boar d 
agr ee t hat  t he st i pul at i on of  f act s t hat  was f i l ed wi t h t he 
c i r cui t  cour t  i s  f act ual l y accur at e.   ( GFW/ Gr een Oct ober  19,  
2006 Response,  p.  17;  Boar d Oct ober  19,  2006 Response,  p.  11)   
They al so agr ee t hat  t he st i pul at i on of  f act s pr ovi des a f act ual  
f r amewor k f or  t he di sput e bef or e us. 2  The l egal  i ssue t o be 
deci ded i n t he exer ci se of  our  or i gi nal  j ur i sdi ct i on i s whet her  
GFW/ Gr een' s Januar y 25,  2005 t r ansf er  of  f unds hel d by hi s 
f eder al  campai gn f und t o GFW was l awf ul  on t he dat e t he t r ansf er  
was made.      

 
¶24 The above or der  unnecessar i l y  del ays maki ng a deci s i on 

on t hi s i ssue unt i l  af t er  t he November  7,  2006 el ect i on,  even 
t hough GFW/ Gr een f i l ed i t s pet i t i on f or  or i gi nal  j ur i sdi ct i on on 
Oct ober  9,  2006.   The peopl e of  Wi sconsi n have a r i ght  t o know 
whet her  t he GFW/ Gr een or  t he Boar d act ed l awf ul l y bef or e 
November  7,  2006.   Thi s or der  makes t hat  i mpossi bl e.   
Accor di ngl y,  I  r espect f ul l y di ssent  f r om t he or der .  

 

                                                 
2 As t he Boar d expl ai ned i n i t s  l ast  submi ssi on t o t hi s 

cour t ,  " t he El ect i ons Boar d woul d st i pul at e t o al l  f act s t o 
whi ch t he par t i es st i pul at ed i n t he c i r cui t  cour t ,  whi ch t he 
El ect i ons Boar d bel i eves pr ovi des an accur at e pi ct ur e of  t he 
pr ocedur al  hi st or y of  t he i ssues i n di sput e. "   Boar d Oct ober  19,  
2006 Response,  p.  11.  
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¶25 I  am aut hor i zed t o st at e t hat  Just i ce DAVI D T.  PROSSER 
j oi ns t hi s di ssent .  
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