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ISSUE PRESENTED

Does 2005 Wis. Act 434 §118 (codified at Wisconsin 
Statutes §980.08(4)(cg)) shift the burden of proof at a 
supervised release hearing under Chapter 980 to the 
civilly-committed respondent?

The circuit court held that this new statute shifted 
burden of proof at a supervised release hearing under Chapter 
980 to civilly-committed respondents. The court of appeals 
affirmed.

STATUTES INVOLVED

Wisconsin Statutes §980.08(4)(cg) provides:

(cg) The court may not authorize supervised release 
unless, based on all of the reports, trial records, and 
evidence presented, the court finds that all of the 
following criteria are met:

1. The person has made significant progress in 
treatment and the person’s progress can be sustained 
while on supervised release.

2. It is substantially probable that the person will 
not engage in an act of sexual violence while on 
supervised release.

3. Treatment that meets the person’s needs and a 
qualified provider of the treatment are reasonably 
available.

4. The person can be reasonably expected to 
comply with his or her treatment requirements and with 
all of his or her conditions or rules of supervised release 
that are imposed by the court or by the department.
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5. A reasonable level of resources can provide for 
the level of residential placement, supervision, and 
ongoing treatment needs that are required for the safe 
management of the person while on supervised release.

Wisconsin Statutes §980.08(4)(b) (2004) (repealed 
2005 Wis. Act. 434 §116), provided:

(b) The court shall grant the petition unless the state 
proves by clear and convincing evidence one of the 
following:

1. That it is still likely that the person will engage 
in acts of sexual violence if the person is not continued 
in institutional care.

2. That the person has not demonstrated significant 
progress in his or her treatment or the person has refused 
treatment.

STATEMENT OF THE CASE

Edwin C. West was committed pursuant to Wisconsin 
Statutes Chapter 980 as a sexually violent person on July 1, 
1997. (14). By petition dated April 18, 2008, Mr. West sought 
supervised release. (94).

Prior to the passage of 2005 Wisconsin Act 434 §118, 
the statutes explicitly placed on the state the burden of proof 
at an evidentiary hearing on a petition for supervised release. 
See Wis. Stats. §980.08(4)(b)(2005-06). 2005 Wisconsin Act 
434 §118 (codified at Wis. Stats. §980.08(4)(cg)) replaced 
those provisions with a statute that did not use the words 
“burden of proof” at all. Instead, the new statute barred a 
circuit court from authorizing supervised release unless 
certain criteria were met. Wis. Stats. §980.08(4)(cg).

Prior to the evidentiary hearing on his petition for 
supervised release, Mr. West filed a motion seeking to have 
the circuit court hold that the burden of proof at the hearing 
remained with the state pursuant to Wisconsin Statutes 
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§980.08(4)(cg). (96). On August 1, 2008, just before the 
supervised release hearing, the circuit court orally denied the 
motion and held that the statutes plainly placed the burden of 
proof at the hearing on the respondent “with respect to 
meeting those conditions for supervised release.” (122:7-8). 
The circuit court further held that shifting the burden to the 
respondent violated neither the due process nor equal 
protection clauses of the constitution. (122:8).

The circuit court then held evidentiary hearings on the 
petition for supervised release on August 1, 2008 and on 
October 10, 2008. (122; 123). Following the hearings, the 
circuit court denied the petition for supervised release. 
(123:97-105; 126).

Notice of appeal was timely filed on June 18, 2009. 
(112).

On August 10, 2010, in a decision not recommended 
for publication, the court of appeals affirmed, relying on In re 
the Commitment of Rachel, 2010 WI App 60, 324 Wis. 2d 
465, 782 N.W.2d 443.1 (App. 101-105). The court of appeals 
in Rachel, 324 Wis. 2d at 476, held that, under the amended 
statute’s plain language, “the burden of proof now rests on the 
petitioner to show that the five statutory criteria are met.” 
The court of appeals also rejected any argument that such a 
change rendered Chapter 980 unconstitutional because the 
revision did not change the requirement for periodic review. 
Id. at 447-48.
                                             

1 Mr. Rachel never filed a petition for review, most likely 
because he was discharged from Chapter 980 commitment in In re 
Commitment of Rachel, Kenosha Co. Case No. 94CF000469, on March 
29, 2010, four days after the decision in In re Commitment of Rachel, 
2010 WI App 60.
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ARGUMENT

Wisconsin Statutes § 980.08(4)(cg) Does Not Shift the 
Burden of Proving Suitability for Supervised Release 
from the State to the Person Committed Under Chapter 
980.

Wisconsin Statutes §980.08(4)(cg) provides that “the 
court may not authorize supervised release unless” certain 
criteria are met.  The statute is silent on who has the burden 
of proof of establishing that these criteria are met.  Wis. Stats. 
§980.08(4)(cg).  This statute replaced Wisconsin Statutes 
§980.08(4)(b) (2004) which explicitly placed the burden of 
proof on the state.  The language, history, scope, and context 
of Wisconsin Statutes §980.08(4)(cg) demonstrate that the 
legislature did not intend this new statute to change the 
burden of proof from the state to the person committed.  In 
addition, the need to avoid interpreting the statute so as to 
render it unconstitutional also mandates that the burden of 
proof remain with the state.  This Court therefore should hold 
that the trial court erred in placing the burden of proof on Mr. 
West, vacate the order denying supervised release, and 
remand the matter to the circuit court for a new supervised 
release hearing.

The meaning of Wisconsin Statutes § 980.08(4)(cg) is 
a matter of statutory interpretation. Statutory interpretation 
presents questions of law which this Court reviews de novo. 
State v. Michels, 141 Wis. 2d 81, 87, 414 N.W.2d 311 (Ct. 
App. 1987).

A. The Language, History, Scope and Context of 
Section 980.08(4)(cg) Demonstrate that the 
Legislature Intended that the Burden of Proof 
Remain with the State.

When appellate courts construe a statute, they attempt 
to “faithfully give effect to the laws enacted by the 
legislature.” State ex rel. Kalal v. Circuit Court of Dane Co., 
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2004 WI 58 ¶44, 271 Wis. 2d 633, 662, 681 N.W.2d 110. The 
courts begin by assuming that “the legislature’s intent is 
expressed in the statutory language.” Id. They first look to the 
plain language of the statute to discern this intent. Id. If the 
statute is unambiguous, then the courts do not look beyond 
the plain words of the statute. Id.

1. Section 980.08(4)(cg) is ambiguous.

A statute is “ambiguous if it is capable of being
understood by reasonably well-informed persons in two or 
more senses.” Kalal, 271 Wis. 2d at 664. Silence on a topic 
can render a statute ambiguous. See, e.g., Forest Co. v. 
Goode, 219 Wis. 2d 654, 664, 579 N.W.2d 715 (1998); State 
v. Hufford, 186 Wis. 2d 461, 464-65, 522 N.W.2d 26 (Ct.
App. 1994). In this case, the absence of language in 
Wisconsin Statutes § 980.08(4)(cg) specifically placing the 
burden of proof on the person committed makes this statute 
on its face capable of being understood in any of three ways.

a. The best reading of Section 
980.08(4)(cg) is that the burden of 
proof remains on the state.

The best view of the statute is that the burden of proof, 
which previously was on the state, remains on the state. The 
legislature, which clearly knew how to place the burden of 
proof clearly, did not make any overtly place it on the person 
committed. 

Given that the previous version of the statute clearly, 
explicitly, and unambiguously indicated that the burden was 
on the state and what the burden of proof was, this Court can 
be certain that the legislature knew that the burden of proof 
mattered and how to place it clearly. Wisconsin Statutes 
§ 980.08(4)(b) (2004) required the court to grant the petition 
for supervised release “unless the state proves by clear and 
convincing evidence….” If the legislature had intended to 
switch the burden of proof onto the respondent, the legislature 
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knew what language to use and could have said that the 
burden of proof was now on the respondent. The legislature 
knew how to change procedures under Chapter 980 and, 
when making changes in the past, has explicitly limited other 
rights of the respondent under Chapter 980. See Wis. Stats. 
§§ 980.03, 980.031, 980.034, 980.036, 980.05. In the absence 
of a clear statement that changes that burden, one can 
reasonably assume that no change was intended.

b. Another possible reading of 
Section 980.08(4)(cg) is there is 
no burden of proof.

In addition, contrary to the view of the court of 
appeals, the revision of the statute could “mean that no 
burden is assigned; rather, the circuit court must review all of 
the evidence presented and make a discretionary 
determination as to whether supervised release is 
appropriate,” as Rachel argued. Rachel, 2010 WI App 60, 
¶10. Under this reasonable theory of meaning, the new 
statutes removed any burden of proof and, and, as in 
sentencing, see, e.g., State v. Taylor, 2006 WI 22, ¶¶19-20, 
289 Wis. 2d 34, 45, 710 N.W.2d 466 (setting forth the factors 
to consider at sentencing), or in the dispositional phase of a 
termination of parental rights proceeding, see Wis. Stats. 
§48.426 (setting forth the statutory factors to consider at a 
dispositional hearing in cases involving termination of 
parental rights) made it the responsibility of the trial judge,
with the benefit of all of the information from both parties, to 
make a discretionary decision guided by statutory factors.

c. Reading Section 980.08(4)(cg) as 
placing the burden of proof on the 
person committed creates the 
absurd results.

Finally, the statute could be read as placing the burden 
on the person committed. In Rachel, 324 Wis. 2d 465, the 
court of appeals erroneously reached this conclusion. In so 
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holding the court of appeals made much of its view that such 
a result followed naturally from having the circuit court, 
under the revised statute, “start[] in the position of having to 
deny a petition for supervised release.” Id., ¶9 (emphasis in 
original). The court also relied upon the presumption in favor 
of institutionalization in the statute, id., ¶11, and upon the 
general rule that a petitioning party should bear the burden of 
proof, id, ¶13.

But holding that the statute unambiguously places the 
burden of proof on the person committed ignores the larger 
context of the statute. Context matters because “[c]ontext is 
important to meaning.” Kalal, 271 Wis. 2d at 663. In 
addition, it creates the absurd result that someone who is 
committed is more likely to be able to achieve discharge than 
to achieve supervised release. It is an axiom of statutory 
interpretation that statutes are to be interpreted to avoid 
absurd or unreasonable results. Id. at 664.

Chapter 980 has provisions that create both the 
potential for supervised release and for discharge. Supervised 
release is an interim step between commitment and discharge
which was placed into the statute because “if a person’s 
interests in liberty requires that they not be confined in the 
most secure setting if their treatment needs can be met in 
some less secure settings.” Drafter’s Note, Legislative 
Reference Bureau-2975/P2. Thus, supervised release was 
intended as a less secure setting than institutional care and a 
more restrictive setting than discharge.

If the state and court of appeals are correct that the 
burden of proof is on the person committed, see Rachel, 324 
Wis. 2d 465, then those committed will be able to obtain 
discharge more readily than supervised release. But the court 
of appeals did not address this problem. See id.

A person must be discharged if the state does not 
prove by clear and convincing evidence that the person, 
among other things, is dangerous because his or her mental 
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disorder “makes it likely that he or she will engage in acts of 
sexual violence.” Wis. Stats. § 980.09(3); see generally
§ 980.02(2)(c). Discharge occurs under § 980.09(3) 
regardless of the reason that the state cannot prove the 
dangerousness. Thus, for example, discharge can occur even 
if a person has not participated in treatment and the person’s 
dangerousness simply has abated on its own.

But, under the state’s theory as to burden of proof, if a 
untreated person for whom the state could not meet the 
burden as to dangerousness were to petition for supervised 
release for some reason, rather than for discharge, the person 
would not be able to obtain supervised release. Although the 
person likely would be able to prove it “is substantially 
probable that the person will not engage in an act of sexual 
violence while on supervised release,” see Wis. Stats. 
§ 980.08(4)(cg)(2), the person could not establish that he had 
“made significant progress in treatment…,” see id. 
§ 980.08(4)(cg)(1). Surely the legislature could not 
reasonably have intended to make it more likely that someone 
would obtain discharge and a totally unsupervised release into 
society more easily than that the person would obtain 
supervised release into society, along with the possibility of 
revocation if there are any problems, see id. § 980.08(7).
Given the absurdity of this result, it is less likely that the 
legislature intended the burden of proof to shift because the 
court “starts in the position of having to deny a petition for 
supervised release.” Rachel, 2010 WI App 60, ¶9 (emphasis 
in original).

Thus, because Wisconsin Statutes § 980.08(4)(cg) is 
capable of reasonably being read on its face three different 
ways, the statute is ambiguous.

2. The scope, history, and context of 
Section 980.08(4)(cg) support the 
interpretation that the burden of proof 
remains on the state.
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When a statute is ambiguous, appellate courts may 
consider other evidence of legislative intent. In re P.A.K., 
119 Wis. 2d 871, 878-79, 350 N.W.2d 677 (1984). In such 
instances, this Court must look to the scope, history, context, 
subject matter, and object of the statute. See State v. Jones, 
226 Wis. 2d 565, 574, 594 N.W.2d 738 (1999).

The scope and context of the statutory language 
demonstrate that the legislature intended the burden of proof 
to remain with the state. The list of items which must be 
proven includes items which only the state is in a position to 
prove or disprove. Two of the criteria which must be proven 
before supervised release is authorized involve information 
which is in the hands of the state and not accessible to the 
person committed under Chapter 980. One of these criteria is 
that “[t]reatment that meets the person’s need and a qualified 
provider of the treatment are reasonably available.”  Wis. 
Stats. §980.08(4)(cg)(3).  The other is that there is “[a] 
reasonable level of resources can provide for the level of 
residential placement, supervision, and ongoing treatment 
needs that are required….” Id. §980.08(4)(cg)(5).

There are no legislative drafting records or other 
documents from the legislature that explain the change in the 
statute. The history of enactment itself consists of a 
comparison of the earlier statute with the new one. That 
history suggests that the burden of proof remains on the state. 
The prior statute, Wis. Stats. §980.08(4)(b)(2)(2004)
specifically placed the burden of proof on the state. The 
legislature therefore clearly was aware of the burden of proof. 
The legislature was on notice that, if it wanted to change the 
burden of proof, it should do so explicitly. Nevertheless, 
Wisconsin Statutes §980.08(4)(cg) does not contain any 
language which specifically places the burden of proof on the 
person committed or anyone else. Moreover, Wis. Stats. 
§980.08(4)(cg) speaks in terms of what must be proved rather 
than who must prove it or by what standard. If the removal of 
specific language placing the burden of proof on the state 
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shifts the burden to the person then, by the same logic, the 
removal of a specific language setting the burden of proof at 
“clear and convincing evidence” could have changed that 
burden of proof to the level of “preponderance of the 
evidence.” The state has not suggested that such a change has 
taken place.

3. The factors courts consider when placing 
the burden of proof also support the 
interpretation that the burden of proof in 
Section 980.08(4)(cg) remains on the 
state.

The factors set forth in State v. McFarren, 62 Wis. 2d 
492, 499-500, 215 N.W.2d 459 (1974), do not suggest a 
different result. In McFarren, id., this Court set forth five 
factors to consider when allocating a burden of proof: (1) the 
natural tendency to place the burden on the party desiring 
change; (2) special policy considerations such as those 
disfavoring certain defenses; (3) convenience; (4) fairness; 
and (5) the judicial estimate of probability.

As a general matter, placing the burden on the party 
desiring change comes from a belief that the party seeking 
change “naturally should be expected to bear the risk of 
failure of proof,” id. at 499, but the risks of failure of proof 
when a person is committed differ because of the societal 
values involved. Commitment is a “significant deprivation of 
liberty,” C.S. v. Racine County, 137 Wis. 2d 217, 224, 404 
N.W.2d 79 (1986), and the choice of location in which 
curtailment of liberty matters, Vitek v. Jones, 445 U.S. 480, 
491-92 (1979) (commitment in a mental institution is a 
greater curtailment of liberty than being in prison). The high 
value our society places on liberty, see, e.g., U.S. const. 
amends xiv; Wis. const. art. I §8, means that, in this setting, 
the party seeking the more restrictive environment should 
bear the risk of the failure of proof. In other words, the 
burden of proof should remain on the state.
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Constitutional considerations also support placing the 
burden of proof on the state. See pages 13-20 of this brief
infra. Just as penal statutes are subjected to strict construction 
so as to safeguard the rights of defendants, State v. Kittilstad, 
231 Wis. 2d 245, 266, 603 N.W.2d 732 (1999), so too 
commitment statutes should be subjected to strict construction 
so as to safeguard the rights of those committed because, in 
both instances, liberty interests are at stake. The right to 
freedom from commitment gets legal protection under the 
Constitution. See Vitek v. Jones, 445 U.S. at 491-92. In this 
situation, in which the state is advocating for continued 
restrictions on that freedom, that societal value favoring 
freedom becomes a reason from placing the burden of proof 
on the state which seeks to prevent release.

The special policy considerations inherent in 
restricting liberty militate in favor of placing the burden of 
proof on the state. Not surprisingly, in other situations when 
commitment is involved, the law generally has assigned the 
burden of persuasion on issues of release to the government.2

State v. Randall, 192 Wis. 2d 800, 808, 822, 532, N.W.2d 94 
(1995); State v. Gebarski, 90 Wis. 2d 754, 757, 280 N.W.2d 
672 (1979). Similarly, when someone committed under 
Chapter 980 files a petition for discharge, the burden of proof 
                                             

2 In cases involving commitment under Chapter 51, transfer 
from a more restrictive facility to a less restrictive facility generally does 
not require a court hearing, see Wis. Stats. § 51.31(1)(e). If the transfer is 
from a less restrictive facility to a more restrictive facility, the state must 
prove by a preponderance of the evidence that the treatment resulting is 
the transfer is “least restrictive of the patient’s personal liberty, 
consistent with the treatment needs of the patient and that the patient 
violated a condition of a transfer to less restrictive treatment.” Id. The 
hearing occurs before a hearing officer. Id.

In cases involving commitment under Chapter 55, transfer 
between placements does not require a hearing unless there is an 
objection. See id. § 55.15(6). If a transfer is challenged, there is no 
burden of proof. Id. § 55.15(8). Instead, the court must find that several 
factors are met. Id.
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rests with the state, even though the person committed is the 
moving party. Wis. Stats. §980.09(3) & (4).

Neither convenience nor fairness warrant removing the 
burden of proof from the state. In the absence of explicit 
language, this Court should not read into the statute a 
requirement that Mr. West prove criteria for which the 
information is not only in the hands of the state but which the 
state easily manipulates.3

The state controls what resources are “reasonably 
available” because the State Department of Health and 
Family Services manages and funds supervised release 
services. Wis. Stats. §980.08.12; see State v. Morford, 2006 
WI App 229 ¶5, 297 Wis. 2d 339, 345, 724 N.W.2d 916. The 
Department of Health and Family Services is responsible not 
only for treatment but also for providing housing to persons 
on supervised release. Id. at 355-56. If the question were only 
whether treatment was available, an expert for Mr. West 
might be on equal footing with the state in providing such 
proof. But, as the state fails to note, the statute requires proof 
that treatment is “reasonably available” and reasonably 
available often is a matter of management of funds and 
resources. See Wis. Stats. §980.08(12); see also Morford, 297 
Wis. 2d at 345. Requiring Mr. West and other persons 
seeking supervised release to find experts on budgeting as 
well as experts on generalized treatment is unreasonable, 
especially as the statutes provide for court appointment of an 
examiner, see Wis. Stats §980.07(1), rather than of experts on 
state budgets.

Yet, although the key information needed to prove 
these criteria is in the hands of the state, there is no provision 
in Chapter 980 which requires the state to make the requisite 
                                             

3 Although there is a difference between the prosecutors who
opposed supervised release and the department, the practical reality is 
that the department will cooperate with the prosecutors far more readily 
than with its involuntarily-committed patients.
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information available to the person committed. Wisconsin 
Statutes §980.036(2), which requires the prosecuting attorney 
to turn over certain information to the person who is 
committed, does not require the turning over of information 
concerning resources which are available, might be available, 
or could be made available for treatment and residential 
purposes to a person on supervised release. Wisconsin 
Statutes §980.036(2) also does not require the turning over of 
budget information or other similar information.

Moreover, placing the burden of proof on the 
respondent requires him to prove a negative. The respondent 
would have to prove that it was substantially probable that 
“he will not engage in an act of sexual violence while on 
supervised release.” Wis. Stats. §980.08(4)(cg)(2). The 
Wisconsin Supreme Court, in placing burdens of proof, has 
previously factored in such “practical considerations” as 
requiring one party to prove a negative as a reason for placing 
the burden of proof on the other party. See State v. Sanchez, 
201 Wis. 2d 219, 233-236, 548 N.W.2d 69 (1996) (discussing 
allocation of burdens of proof in ineffective assistance of 
counsel claims).

B. The Burden of Proof Remains with the State to 
Avoid Having Section 980.08(4)(cg) Violate the 
Constitutional Right of Persons Committed 
Under Chapter 980.

Courts attempt to interpret statutes to avoid 
constitutional infirmities. State v. Stenklyft, 2005 WI 71, 281 
Wis. 2d 484, 495, 697 N.W.2d 769. This need provides an 
additional reason for this Court to interpret Wisconsin 
Statutes §980.08(4)(cg) as placing the burden of proof on the 
state. This Court should do so to avoid constitutional 
infirmities under the due process and equal protection clauses 
of the federal and state constitutions.
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1. The burden of proof remains with the 
state to avoid having section 
980.08(4)(cg) violate due process.

Wisconsin Statutes §980.08(4)(cg) places the burden 
of proof on the state because doing otherwise violates 
principles of due process. Due process requires that a person 
not be held to involuntary commitment without due process. 
See U.S. const. amends. v, xiv; Wis. const. art. I §8. 
“Freedom from involuntary commitment is an interest 
protected by the due process clause” and civil commitment of 
any type is a “‘significant deprivation of liberty that requires 
due process protection.’” C.S. v. Racine County, 137 Wis. 2d
217, 224, 404 N.W.2d 79 (1986) (quoting Addington v. 
Texas, 441 U.S. 418, 425 (1979)). Commitment within a 
mental institution involves a “massive curtailment of liberty,” 
which is greater than being placed in prison. Vitek v. Jones, 
445 U.S. 480, 491-92 (1979).

The person committed should not have the burden of 
to prove he should be released from continued confinement 
because placing the burden on him offends due process. Thus, 
in Foucha v. Louisiana, 504 U.S. 71 (1992), the United 
States Supreme Court held that a Louisiana statute violated 
the due process clause because it barred the release of 
committed insanity-defense acquittees unless they met the 
burden of proof of showing that they were not dangerous, 
regardless of whether they were actually and actively 
mentally ill. In reaching this holding, the Court distinguished 
the Louisiana scheme from a pretrial detention scheme in 
United States v. Salerno, 481 U.S. 739 (1987), which also 
was based upon dangerousness. The Court noted that persons 
committed in Louisiana, unlike persons detained prior to trial, 
were not entitled to a hearing at which the state had the 
burden of proof on present dangerousness. Foucha, 504 U.S. 
at 81. As the United States Supreme Court said:
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Under the state statue, Foucha is not now entitled to an 
adversary hearing at which the State must prove by clear 
and convincing evidence that he is demonstrably 
dangerous to the community. Indeed, the State need 
prove nothing to justify continued detention, for the 
statute places the burden on the detainee to prove that he 
is not dangerous.

Id. at 81-82. This distinction was key because the placing of 
the burden of proof on Foucha allowed him to be held even 
though “no doctor or any other person” testified positively 
that in his opinion Foucha would be a danger to the 
community, let alone gave the basis for such an opinion. Id. 
at 82.

Similarly, if Wisconsin Statutes §980.08(4)(cg) is 
interpreted to place the burden of proof on Mr. West and 
others committed under Chapter 980, the statute violates due 
process. As with the statute in Foucha, 504 U.S. at 81-82, 
placing the burden of proof on those committed would allow 
people to continue to be institutionalized even if no doctor or 
any other person testified positively that the person would be 
a danger to the community and even if no one gave the basis 
for such an opinion.

If the constitutionality of Wisconsin Statutes 
§980.08(4)(cg) were challenged, strict scrutiny would apply. 
State v. Post, 197 Wis. 2d 279, 302, 541 N.W.2d 115 (1995). 
Although the state has a “compelling interest in protecting 
society by preventing future acts of sexual violence through 
commitment and treatment…,” id. at 294, placing the burden 
of proof for supervised release on those committed is not 
narrowly tailored to address this state interest. The placing of 
the burden of proof on the person committed does not 
enhance either safety or treatment as doing so would allow 
such placement even if no expert believed or testified that 
continued institutionalization was the best route to safety and 
treatment.
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An additional aspect of due process is that the 
standards of proof reflect both the value placed on individual 
liberty and the desire “to minimize the risk of erroneous 
decisions.” Addington, 441 U.S. at 425. As the United States 
Supreme Court has stated, an “individual should not be asked 
to share equally with society the risk of error when the 
possible injury to the individual is significantly greater than 
any possible harm to the state.” Addington, 441 U.S. at 427. 
Thus, for example, within the realm of commitment, a 
preponderance of the evidence standard is insufficient to 
satisfy due process. Id.

Similarly, requiring the burden of proof to be on the 
state to continue institutional care reflects the underlying 
values that are in play. If the statute is read to shift the burden 
of proof to the person committed, at a minimum, the risk of 
error will be alarmingly high, given that the information 
necessary to meet that burden of proof is in the hands of state 
actors who are under no obligation to share it. Moreover, 
even though a serious liberty interest is at stake, placing the 
burden on the person committed fails to reflect the values of 
liberty in that it places the burden of error on the individual 
whose liberty interests are at stake. 

As a practical matter, “[i]n all kinds of litigation it is 
plain that where the burden of proof lies may be decisive of 
the outcome.” Speiser v. Randall, 357 U.S. 513, 525 (1958). 
For this reason, the burden of proof is placed on the other 
party when “one party has at stake an interest of transcending 
value.” Id. Doing so, causes reduction of the margin of error 
as to that party. Id.  Thus, for example, the United States 
Supreme Court has held that the burden of proof in a criminal 
case must be on the state. But the requirement that the burden 
of proof be placed on the state can go beyond criminal law. In 
Speiser v. Randall, the Court also ruled that the burden of 
proof in a tax case must remain with the state if the question 
is whether a person is eligible for a tax exemption based upon 
loyalty to the state. Id. at 526. The Court reached this result 
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based upon a weighing of the interests, including the 
constitutional right to free speech. Id.

As in Speiser, 357 U.S. at 525, in the situation at bar, 
Mr. West’s liberty interest is of constitutional dimension, C.S. 
v. Racine County, 137 Wis. 2d at 224, and therefore of 
“transcending” value. To place the burden of proof on the 
state instead of on Mr. West therefore minimizes the margin 
of error as to the liberty interest.

2. The burden of proof remains with the 
state to avoid having section 
980.08(4)(cg) violate the equal 
protection clause.

Wisconsin Statutes §980.08(4)(cg) places the burden 
of proof on the state because doing otherwise violates 
principles of equal protection. The equal protection clause 
guarantees that similarly situated people be according similar 
treatment. State v. Avila, 192 Wis. 2d 870, 879-80, 532 
N.W.2d 432 (1995). A party challenging the statute as so 
interpreted on equal protection grounds would have to 
“demonstrate that the state unconstitutionally treats members 
of similarly situated classes differently.” Post, 197 Wis. 2d at 
318. This Court long ago held that persons committed under 
Chapter 980 and persons committed under Chapter 51 are 
similarly situated. Id. at 318-19. Others who are committed 
and are therefore similarly situated include those committed 
under Wisconsin Statutes §971.17 because they were found 
not guilty by reason of mental disease or defect and those 
found not competent to proceed to trial pursuant to Wisconsin 
Statutes §971.14.

For those committed under Chapter 51, those 
committed in criminal cases as incompetent, and those 
committed following a verdict of not guilty by reason of 
mental disease or defect, the burden of proof is on the party 
who originally sought commitment when release or 
modification is sought to prove that such release or 
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modification is not appropriate. Wis. Stats. §§51.20(16)(a) & 
(d), 51.20(13)(g)(3) (Chapter 51); id. §971.14(5)
(incompetence in criminal cases); id. §971.17(4)(d) (not 
guilty by reason of mental disease or defect). Thus, there 
clearly is a difference in statutory treatment between those 
committed under Chapter 980 who are seeking supervised 
release into the community and those committed under other 
statutes who are seeking release into the community with 
supervision.

In determining whether a statute violates the equal 
protection clause, the court must first decide what level of 
scrutiny to use. State v. Lynch, 2006 WI App 231 ¶12, 297 
Wis. 2d 51, 61, 724 N.W.2d 656, rev. denied, 2007 WI 59, 
299 Wis. 2d 326, 731 N.W.2d 636. The highest level of 
scrutiny, “strict scrutiny,” applies when the statute or 
classification “‘impermissibly interferes with the exercise of a 
fundamental right or operates to the peculiar disadvantage of 
a suspect class.’” Ferdon v. Wisconsin Patients 
Compensation Fund, 2005 WI 125 ¶61, 284 Wis. 2d 573, 
605, 701 N.W.2d 440 (citations omitted). Under strict 
scrutiny, a statute violates equal protection unless the state 
can prove that the classification “is precisely tailored to 
promote a compelling governmental interest.” Lynch, 297 
Wis. 2d at 61. The other primary type of scrutiny is the 
“rational basis” standard.4 Id. Under “rational basis” scrutiny, 
the courts determine “whether there exists any rational basis 
to justify the classification.” Avila, 192 Wis. 2d at 880.

The courts of this state have not determined the level 
of scrutiny used to analyze whether portions of Chapter 980 
violate equal protection. Post, 197 Wis. 2d at 319-21. 
Nevertheless, this Court should apply strict scrutiny. A 
                                             

4 There also is an intermediate level of scrutiny but that 
level of scrutiny applies “only in limited circumstances when the 
legislation is not facially invidious but "nonetheless gives rise to 
recurring constitutional difficulties." See Post, 197 Wis. 2d at 320-21 
(citing Plyler v. Doe, 457 U.S. 202, 217 (1982)).
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statutory classification is subject to strict scrutiny when it 
impinges on a fundamental right, State ex rel. Watts v. 
Combined Community Services, 122 Wis. 2d 65, 81 n.8, 362 
N.W.2d 104 (1985); In re Hezzie R., 219 Wis. 2d 848, 894, 
580 N.W.2d 660 (1998), and liberty is a fundamental right, 
see Foucha, 504 U.S. at 86 (plurality opinion).

The purposes behind the enactment of Chapter 980 are 
the protection of the public and the treatment of the person
committed. Post, 197 Wis. 2d at 321, 330. Similarly, the 
public may need protection from those committed under 
Chapter 51, Wisconsin Statutes §971.14, and Wisconsin 
Statutes §971.17. Although some persons committed under 
Chapter 51 may be dangerous only to themselves, see, e.g, 
Wis. Stats. §51.20(1)(a)(2)(a), other persons committed under 
Chapter 51 will have engaged in “recent homicidal or other 
violent behavior,” see, e.g., id. §51.20(a)(2)(b). Those 
committed under Wisconsin Statutes §971.14 will have been 
accused of committing a crime, which could include 
homicide, battery, sexual assault, or other violent behavior. 
Those committed under Wisconsin Statutes §971.17 will have 
admitted to committing a crime, including perhaps homicide, 
battery, sexual assault, or other violent behavior, but found 
not to be guilty by reason of mental disease or defect.

The persons committed under each of these statutes
also will be persons in need of treatment. The purpose of 
involuntary commitment under Chapter 51 is treatment. Wis. 
Stats. §51.20 (“Involuntary commitment for treatment”). 
Those committed under Wisconsin Statutes §971.14 must be 
discharged (and perhaps committed under some other 
statutory provision) when treatment will be of no particular 
avail. Wis. Stats. §971.14(6). In addition, in placing people 
committed under §971.17, courts are to consider the 
availability of treatment. Wis. Stats. §971.17(3).

The question then become whether shifting the burden 
of proof for release to the person committed rather than to the 
state is strictly tailored to these goals for those committed 
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under Chapter 980, especially when shifting the burden of 
proof is deemed unnecessary for any other persons 
committed. The respondent has no access to the information 
necessary to prove such items as whether “[t]reatment that 
meets the person’s need and a qualified provider of the 
treatment [is] reasonably available,” Wis. Stats. 
§980.08(4)(cg)(3), and whether there is “[a] reasonable level 
of resources can provide for the level of residential 
placement, supervision, and ongoing treatment needs that are 
required…,” id. §980.08(4)(cg)(5). Release, when such 
treatment and resources are available, serves the goals of 
protection of the public and treatment. Refusing such release 
because the respondent cannot prove these items due to lack 
of access to information does not serve the goals of either 
protection of the public or treatment. Thus, the shift in the 
burden of proof to the committed person can serve no 
legitimate purpose and renders supervised release a mirage.
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CONCLUSION

This Court therefore should vacate the order denying 
supervised release and should remand the matter to the trial 
court with directions to hold a new hearing at which the 
burden of proof is placed on the state.
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ARGUMENT

Wisconsin Statutes § 980.08(4)(cg) Does Not Shift the 
Burden of Proving Suitability for Supervised Release 
from the State to the Person Committed Under Chapter 
980.

A. The language, history, scope and context of 
Section 980.08(4)(cg) demonstrate that the 
legislature intended that the burden of proof 
remain with the state.

1. Section 980.08(4)(cg) is ambiguous.

As the state concedes, see Brief of the Petitioner-
Respondent at 3-4, Wisconsin Statutes § 980.08(4)(cg) is 
ambiguous.

2. The scope, history, and context of 
Section 980.08(4)(cg) support the 
interpretation that the burden of proof 
remains on the state.

As the state also does not dispute, see id., when a 
statute is ambiguous, this Court may consider the scope, 
history, context, subject matter, and object of the statute. See
State v. Jones, 226 Wis. 2d 565, 574, 594 N.W.2d 738.

Contrary to the position of the state, see Brief of the 
Petitioner-Respondent at 4-6, the history of Section 
980.08(4)(cg) fails to support the notion that the legislature 
intended to change the burden of proof. The legislative 
history is decidedly sparse here. Neither party located any 
legislative drafting records or other documents explaining the 
change in the statute. As the state appears to acknowledge, 
see id., the only history really is that the original statute stated 
that a petition for supervised release stated that the court 
should grant the petition “unless the state prove[d]” either of 
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two conditions, see Wis. Stats. § 980.08(4)(b) (2004)
(repealed 2005 Wis. Act 434 § 116) (emphasis added), while 
the new statute just says that supervised release should not be 
granted “unless…the court finds that all of the … [five] 
criteria are met,” Wis. Stats. § 980.08(4)(cg).

There is no question that the legislature intended the 
statute change. The question, however, is the scope of that 
change. The most likely explanation for the failure to identify 
on whom the burden should be placed is that the legislature 
was focused on the change of the presumption from the grant 
of supervised release to the denial of supervised release and 
on the addition of criteria. See id. The legislature likely did 
not think much about the burden of proof problem and took 
out the language concerning the state as a “side effect,” either 
solely or in part, of reworking the presumption. Surely the 
legislature, which had a clearly stated burden of proof in front 
of it, would have supplied burden of proof language placing it 
on the respondent if the legislature had intended to shift the 
burden of persuasion.

As for the scope and context of the statute, the 
argument that reading the statute to place the burden on the 
state creates a problem due to the state’s lack of incentive. 
See Brief of the Petitioner-Respondent at 6-7, is specious. If 
the burden is on the respondent, absent cooperation from the 
state, petitions for supervised release always will be denied. 
As Mr. West has noted before, see Brief of Respondent-
Appellant-Petitioner at 9, whether “[t]reatment that meets the 
person’s needs and a qualified provider of the treatment are 
reasonably available,” see Wis. Stats § 980.08(4)(cg)(3), is a 
matter which is in the control of the state. This statement is 
true because availability is a matter of what the state is 
willing to supply and pay for from its funds. See id. § 980.12; 
see also State v. Morford, 2006 WI App 229 ¶5, 297 Wis. 2d 
339, 345, 724 N.W.2d 916. Despite the existence of a report 
that includes information on “[a]ny specialized needs or 
conditions associated with the person that must be considered 



- 3 -

in future treatment planning,” and information on “[t]he 
ongoing treatment needs of the person,” see Wis. Stats. 
§ 980.07(4) (setting forth the items to consider in a treatment 
progress report), this information is not information about 
whether treatment, housing, and other resources which meet 
those needs are or could be “reasonably available.”

Nor should much credence be placed in the supposed 
problem that placing the burden of proof on the state would 
require proof of a negative as to three of the criteria. See Brief 
of Petitioner-Respondent at 10. Before the change in the 
statute, the state was required to prove “[t]hat the person has 
not demonstrated significant progress in his or her treatment 
or the person has refused treatment,” Wis. Stats. 
§ 980.08(4)(b)(2003-04), just as would be the case now, Wis. 
Stats. § 980.08(4)(cg)(1), and the state never suggested before 
that making that proof was unreasonably onerous. In addition, 
given the information concededly in the hands of the state, 
such as information on risk factors, treatment needs, and 
specialized needs, see Wis. Stats. § 980.07(1); see also Brief 
of Petitioner-Respondent at 11-12, the state should have no 
difficulty proving that treatment meeting the person’s needs is 
not reasonably available or that the person cannot reasonably 
be expected to comply with treatment.

3. The factors courts consider when placing 
the burden of proof also support the 
interpretation that the burden of proof in 
Section 980.08(4)(cg) remains on the 
state.

Both parties agree that, in considering where to place 
the burden of proof, this Court should consider State v. 
McFarren, 62 Wis. 2d 492, 499-500, 215 N.W.2d 459 
(1974). See generally Brief of Petitioner-Respondent at 9. 
Where the parties differ is on how these factors apply and the 
conclusion to which they lead.
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In suggesting that the burden should be placed on the 
person committed because that person desires change, the 
state fails to account for the liberty interests involved in 
commitment cases. In fact, the state suggests that there is no 
liberty interest involved in the level of interference with 
liberty of a person committed. See Brief of the Petitioner-
Respondent at 16. The state, however, ignores Vitek v. Jones, 
445 U.S. 480, 491-92 (1979), in which the choice of location 
for curtailment of liberty mattered. Nor does the state 
acknowledge that, as a policy matter, the high value our 
society places on liberty, see, e.g., U.S. const. amends xiv; 
Wis. const. art. I §8, should mandate that the party seeking 
the more restrictive environment should bear the risk of the 
failure of proof. 

As for the “judicial estimate of probabilities,” the state 
in essence asks this Court to take a position contrary to what 
research shows about sexually violent persons. The state asks 
this Court to believe that reduction in risk is an “unusual 
event” without treatment and that abatement of mental 
disorders without treatment also is unusual. See Brief of the 
Petitioner-Respondent at 12-13. Neither assertion is true. In 
fact, the risk of future sexual violence for a large number of 
people found to be sexually violent declines, with or without 
treatment, as the person ages. See, e.g., R.K. Hanson, Does 
Static-99 Predict Recidivism Among Older Sexual Offenders, 
18 Sex Abuse 343, 344 (2006). Similarly, mental disorders, 
such as antisocial personality disorder, are not static and can 
abate over time. See, e.g., Diagnostic and Statistical Manual 
of Mental Disorders 623 (4th ed. 1994) (“Some types of 
Personality Disorder (notably Antisocial…Personality 
Disorder[s]) tend to become less evident or to remit with 
age.”); W. John Livesley, Handbook of Personality Disorders: 
Theory, Research and Treatment 118 (2001).

Arguably, the state also asks this Court to presume that
treatment does not work. Another way to conclude, as the 
state does, see Brief of the Petitioner-Respondent at 12-13, 
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that supervised release requires some “unusual event” such as 
reduction of risk, is to presume that treatment is unlikely to 
have much effect and is unlikely to reduce the risk of sexual 
recidivism. This Court has refused to presume that treatment 
is not “a bona fide goal of this statute” and has refused to 
credit the view any “‘recognition’ in the psychiatric-medical 
community that treatment for sex offenders is ‘largely 
ineffective.’” See State v. Post, 197 Wis. 2d 279, 307-08, 541 
N.W.2d 115 (1995). To do so would be to presume that the 
legislature was not acting in good faith in passing Chapter 
980 because treatment was never a ‘serious objective’ of the 
statute. See generally id.

B. The burden of proof remains with the state to 
avoid having Section 980.08(4)(cg) violate the 
constitutional right of persons committed under 
Chapter 980.

1. The burden of proof remains with the 
state to avoid having section 
980.08(4)(cg) violate due process.

This Court should hold that Wisconsin Statutes 
§980.08(4)(cg) places the burden of proof on the state 
because placing the burden of proof on Mr. West violates 
principles of due process. Due process protects a person not 
only from commitment but also from physical restraint.
“Freedom from physical restraint is a fundamental right that 
‘has always been at the core of the liberty protected by the 
Due Process Clause…’” Post, 197 Wis. 2d at 302, (quoting 
Foucha v. Louisiana, 504 U.S. 71, 80, (1992)). Moreover, 
due process protects a person not only from commitment 
itself but also from a commitment whose nature fails to bear 
some reasonable relationship to the purpose of the 
commitment. Jackson v. Indiana, 406 U.S. 715, 738 (1972)
(“At the least, due process requires that the nature and 
duration of commitment bear some reasonable relation to the 
purpose for which the individual is committed.); accord, 
Seling v. Young, 531 U.S. 200, 265 (2001).
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The state can cite no case that has ever stated that a 
committed person has no due process liberty interest in 
whether he is confined or whether he is in the community on 
some type of supervision. The state can cite no case that has 
ever stated that a committed person has no due process liberty 
interest in whether he is confined or whether he is in the 
community on some type of supervision. Jones v. United 
States, 46 U.S. 354 (1983) involved an insanity-defense 
committee who was seeking release from his commitment 
and not arguing for some form of supervised release.
Similarly, in Kansas v. Hendricks, 521 U.S. 346 (1997), the 
issue was whether the commitment of a sexually violent 
person as a general matter violated due process and the Court 
simply did not consider any issue concerning the availability 
or lack of availability of any type of supervised release. In 
Foucha, 504 U.S. 71, although Foucha originally sought a 
conditional release, the issue turned into one of whether the 
state could continue his commitment at all, given that he was 
not mentally ill.

Nor have Wisconsin courts ever stated that Chapter 
980 would remain constitutional in the absence of a provision 
for supervised release or that there is absolutely no liberty 
interest in supervised release. In In re Commitment of 
Rachel, 2002 WI 81, 254 Wis. 2d 215, 647 N.W.2d 762, the 
Court dealt with limitations on supervised release and not its 
removal as a possibility. Although the Court could simply 
have stated that no liberty interest exists in supervised release, 
the Court restricted itself to saying that some limitation on 
supervised release did not make the statute unconstitutional.

Moreover, the state’s suggestion that commitment 
should distinguish a liberty interest in the type of confinement 
just as a valid criminal conviction and sentence can is 
unpersuasive. See Brief of the Petitioner-Respondent at 19.
Unlike a criminal act that forms the basis for confinement in 
criminal cases, neither the mental disease or defect nor the act 
that forms the basis for commitment under Chapter 980 is, by 
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definition, under voluntary control. See In re the 
Commitment of Laxton, 2002 WI 82, ¶21, 254 Wis. 2d 185, 
202, 647 N.W.2d 784 (commitment under Chapter 980 
implicitly requires proof of lack of control). Thus, a criminal 
defendant, unlike a person committed under Chapter 980, can 
be said to have forfeited or waived the underlying liberty 
interest through his or her actions.

2. The burden of proof remains with the 
state to avoid having section 
980.08(4)(cg) violate the equal 
protection clause.

Mr. West’s position on this issue is fully set forth in 
his brief-in-chief and will not be repeated here.

CONCLUSION

This Court therefore should vacate the order denying 
supervised release and should remand the matter to the trial 
court with directions to hold a new hearing at which the 
burden of proof is placed on the state.

Dated this __ day of March, 2011.
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