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INTRODUCTION 

“Little value.”  “Substantially impaired economic 

viability.”  These two phrases—elements of the statutory 

definition of an uneconomic remnant in condemnation 

cases—are valuation concepts.  They are unrelated to the 

right to condemn property, which has never been at issue 

here.1 

The court of appeals, however, now requires 

uneconomic remnant challenges to be resolved in 

free-standing right-to-take actions before valuation is 

determined.2  This judicially created procedure contradicts the 

condemnation statute’s directive that a landowner’s 

right-to-take challenge “shall not prevent a condemnor from 

filing the petition [to determine just compensation] and 
                                              
1 Even though the Wallers initiated a right-to-take action, they 
acknowledge that they do not contest ATC’s right to take.  E.g., 
R.111:15, 20. 
2 Waller v. Am. Transmission Co. LLC, 2011 WI App 91, 334 Wis.2d 
740, 799 N.W.2d 487 (Waller II); Waller v. Am. Transmission Co. LLC, 
2009 WI App 172, 322 Wis.2d 255, 776 N.W.2d 612 (Waller I). 
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proceeding thereon.”  Wis. Stat. § 32.06(5)(emphases added).  

This Court can and should resolve the conflict between the 

court of appeals’ newly-created condemnation procedure and 

the condemnation statute’s plain language, thereby ending the 

inefficiency, delay, and added expense in this case and, as a 

direct result of Waller I and II, in other cases. 

The unauthorized procedural obstacle imposed by 

Waller I and II does not safeguard property rights.  Instead, it 

merely imposes added time and expense.  Without an 

uneconomic remnant claim, landowners have complete 

remedies for any condemnation-related wrong: 

• A landowner, unhappy with the compensation 
offered, may challenge the amount of 
compensation in a “valuation action.”  See Wis. 
Stat. § 32.06(7)–(10). 

• A landowner, if a condemnor takes property 
without compensation, may bring an “inverse 
condemnation action.”  See Wis. Stat. § 32.10. 

• A landowner, if a condemnor takes property 
without a public purpose (see Wis. Const. art. 1, 
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§ 13) or if there is a fundamental defect in the 
takings procedure, may bring a “right-to-take 
action.”  Wis. Stat. § 32.06(5); Warehouse II, 
LLC v. Wis. DOT, 2006 WI 62, ¶ 13, 
291 Wis.2d 80, 715 N.W.2d 213. 

Landowners Scott and Lynnea Wallers’ (the 

“Wallers”) “uneconomic remnant” challenge—if such a claim 

can be brought at all—belongs in a valuation action, not in a 

separate right-to-take action.  Given the safeguards built into 

the condemnation code, the whole-cloth procedure created by 

Waller I and II upends the balance between individual 

property rights and the public interest in efficient, economical 

condemnation procedures.   

Throughout these proceedings, American 

Transmission Company LLC and its corporate manager, ATC 

Management Inc. (“ATC”), adhered to the sequential 

requirements of the condemnation statutes.  ATC first 

negotiated with the Wallers to purchase an easement.  See 

Wis. Stat. § 32.06(2a).  Later, ATC offered to acquire the 
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entire property.  See Wis. Stat. § 32.06(3m) (a condemnor 

“shall offer to acquire” any uneconomic remnant); RR.43, 

Ex.643; RR.55:246.3  When negotiations failed, ATC made a 

jurisdictional offer—not for the whole parcel but, rather, for 

the smallest property interest required to fulfill the 

transmission line project’s public purpose, a utility easement.  

See Wis. Stat. § 32.06(3).  Ultimately, that offer exceeded 

both the condemnation commission award and the jury 

verdict of just compensation.  By “completing all of the 

statutory steps” required by the “exclusive procedure” of the 

condemnation code, ATC had the right to condemn the 

easement.  See Warehouse II, 291 Wis.2d 80, ¶¶ 8-9. 

                                              
3 “R._:_” refers to the record in the right-to-take case (No. 2012AP840).  
“RR._:__” refers to the record in the relocation case (No. 2012AP805).  
In both citations, the number before the colon identifies the record 
number and the number after the colon identifies the page number.  
“App.___” refers to the page number of the appendix that accompanied 
ATC’s initial brief in the court of appeals, 17 additional copies of which 
were filed on January 22, 2013.  “Supp. App.__” refers to the page 
number in the Supplemental Appendix submitted with this brief. 
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The Wallers’ uneconomic remnant challenge should 

not have been allowed to proceed in the first instance.  That is 

why the first circuit court to evaluate the claim dismissed it.  

R.53.  Yet, once the court of appeals reinstated—

impermissibly—the Wallers’ right-to-take action, the second 

circuit court to evaluate the claim correctly entered judgment:  

the Wallers’ property cannot be an uneconomic remnant 

because it retains economic viability and substantial value.  

R.197; R.208:41-42.  The final judgment in the right-to-take 

case (R.283)—the circuit court’s third review of the issue—

should therefore be reversed. 

The final order awarding the Wallers litigation 

expenses and the final judgment awarding relocation benefits 

also should be reversed.  The statutory basis for shifting fees 

to ATC cannot apply—the Wallers have never challenged 

ATC’s right to condemn the property described in the 

jurisdictional offer.  Further, because their relocation was 
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voluntary, the Wallers cannot meet the statutory definition of 

“displaced persons” necessary to trigger relocation benefits.  

Their house remains a habitable dwelling.  A decision to 

move voluntarily cannot entitle a landowner to relocation 

expenses. 

ISSUES PRESENTED FOR REVIEW 

1. If a landowner can bring such a claim, how 

must a landowner raise a claim that a condemnor has taken 

too little property, leaving the landowner with an uneconomic 

remnant:  in a valuation proceeding, in an inverse 

condemnation action, or in a right-to-take action? 

Court of Appeals in Waller I and Waller II answered:  

A landowner must bring an uneconomic remnant claim in a 

right-to-take action under Wis. Stat. § 32.06(5). 

2. Did the circuit court properly interpret and 

apply Wis. Stat. § 32.06(3m) to conclude that the Wallers’ 

property is an uneconomic remnant? 
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Circuit court answered:  Yes, implicitly. 

3. May a landowner recover litigation expenses 

under Wis. Stat. § 32.28(3)(b), or any other statute, for a 

judicial ruling that the property that remains after a taking is 

an uneconomic remnant? 

Circuit court answered:  Yes. 

4. ATC condemned a transmission-line easement 

on the Wallers’ property that did not physically or legally 

require them to move.  Are the Wallers nonetheless displaced, 

entitling them to relocation benefits based on unsubstantiated 

and subjective concerns about the alleged effects of the 

transmission line? 

Circuit court answered:  Yes. 

STATEMENT ON ORAL ARGUMENT AND 
PUBLICATION 

ATC requests oral argument and publication.  This 

appeal presents several issues of first impression that are 
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already recurring, including the proper interpretation and 

procedural application of the uneconomic remnant statute. 

STANDARD OF REVIEW 

This case presents questions of statutory interpretation 

and the application of statutes to fact.  The dispute over an 

uneconomic remnant poses questions of statutory 

interpretation, which this Court reviews de novo.  Brenner v. 

New Richmond Reg’l Airport Comm’n, 2012 WI 98, ¶ 36, 343 

Wis.2d 320, 816 N.W.2d 291. 

The circuit court’s uneconomic remnant conclusion 

must be reviewed under a two-part standard.  Findings of fact 

will be upheld unless clearly erroneous.  Id., ¶ 36.  However, 

“the interpretation of the statutes and the application of the 

statutes to undisputed facts” are determined independently of 

the circuit court.  Klemm v. Am. Transmission Co. LLC, 2011 

WI 37, ¶ 17, 333 Wis.2d 580, 798 N.W.2d 223. 
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STATUTE AT ISSUE 

Wis. Stat. § 32.06(3m) 

In this section, “uneconomic remnant” means the 
property remaining after a partial taking of property, if 
the property remaining is of such size, shape or 
condition as to be of little value or of substantially 
impaired economic viability.  If acquisition of only part 
of a property would leave its owner with an uneconomic 
remnant, the condemnor shall offer to acquire the 
remnant concurrently and may acquire it by purchase or 
by condemnation if the owner consents. 

STATEMENT OF FACTS 

These appeals, in their essence, originate from 

proceedings before the Public Service Commission of 

Wisconsin and the Wisconsin Department of Natural 

Resources (“DNR”).  Before ATC can undertake work on 

most high voltage transmission line projects—including the 

one that ultimately affected the Wallers’ property—both the 

Public Service Commission and the DNR must approve all 

aspects of the project.  See Wis. Stat. § 196.491(3); see also 

Wis. Indus. Energy Group v. Public Serv. Comm’n , 2012 WI 

89, ¶¶ 26-38, 342 Wis.2d 576, 819 N.W.2d 240 (describing 
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issuance of a certificate of public convenience and necessity 

(“CPCN Permit”)). 

As part of its regulatory approval process, the Public 

Service Commission considered the safety and public health 

implications of the proposed transmission line, including its 

distance from houses and other buildings, and the associated 

electromagnetic fields.  RR.55:171-76, 181; see also RR.43, 

Exs.613, 627:18-28.  The transmission line complied with 

every applicable national and state electrical and safety code, 

including those defining safe distances from a dwelling.  

RR.55:175, 212-18 (Public Service Commission has authority 

to alter a proposed transmission-line route to accommodate 

individual landowners and potential hardships). 

On March 30, 2006, the Public Service Commission 

issued a CPCN Permit to ATC to construct the 138-kilovolt 

transmission line along the Wallers’ property.  RR.43, 

Ex.660.  Following the approved route, and after offering the 
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Wallers to place the transmission line along just one side of 

their property (R.304:64-65), ATC acquired a 45-foot-wide 

easement along two sides of the property.  E.g., R.259, 

Ex.201. 

The Wallers own a house on a 1.5-acre triangular lot in 

the Town of Delavan.  App.1.  Their property is bounded to 

the east by Interstate 43, to the north by Mound Road and a 

retention pond, and to the west by a vacant lot.  R.304:60-62; 

R.259, Exs.234, 235. 

The area around the Wallers’ Mound Road home 

changed dramatically between the time they purchased it in 

1989 and 2008 when ATC obtained the easement.  

R.304:9, 59.  The Wallers bought a rural farmette surrounded 

by agricultural land, but by 2008, the property was 

surrounded by an industrial park.  R.304:59-60. 

Even before ATC acquired the easement, the property 

was subject to two notable encumbrances.  First, a 69-kilovolt 
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transmission line with a 20-foot-wide transmission-line 

easement burdened the property along Mound Road well 

before the Wallers purchased it.  R.304:59.  Second, highway 

setbacks restricted structures on both the Mound Road and 

interstate sides of the property.  Altogether, the setbacks—

extending 50 feet deep into the property along Interstate 43 

and 25 feet deep along Mound Road—encumber more than 

47 percent of the lot.  R.296:20; see R.259, Ex.201.  

After the taking, ATC upgraded the existing 

transmission line and added a transmission line along 

Interstate 43.  ATC placed a single pole in the northeast 

corner of the property, adjacent to the overpass of the 

interstate and Mound Road.  E.g., R.259, Ex.201.  The 

following overview of the Wallers’ property, excerpted from 

Exhibit 201, shows the transmission line and easement. 
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Though the Wallers were not pleased with the 

transmission line, they confirmed that it did not have a 

significant effect on the property’s use.  R.304:58, 63 (noting 

the loss of four deciduous trees along the interstate and 

testifying about various problems allegedly caused by the 

transmission line).  Besides, the Wallers, in consultation with 

ATC, selected the final location of the transmission line 

rather than an alternative that would have passed only one 

side of their property.  R.304:64-65. 

The Wallers continued living in their Mound Road 

home until August 15, 2009, nearly one year after the 

upgraded transmission line was energized at 69 kilovolts and 

more than four months after the line was fully energized at 

138 kilovolts.  R.304:44-45; R.296:181.  They could have 

continued to live there.  See R.304:58 (confirming that the 

house was in good condition); see also R.298:60; 
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R.113:12-13 (the Wallers’ appraiser confirming that the 

residence remains livable and usable). 

Though living in the house was—and is—still one 

possible use of the property, the appraisers agreed that the 

utility’s taking shifted the property’s highest and best use to 

light industrial use.  R.304:95; R.297:60.  For most potential 

buyers seeking light industrial property, both appraisers 

agreed that the residential improvements contributed negative 

value—logically, since they would likely have to be removed.  

R.304:99; R.297:60.  The appraisers treated the residential 

improvements as “obsolete” solely for purposes of their 

highest-and-best-use valuations.  R.304:95; R.298:79-80, 

145-46.  However, John Rolling, ATC’s expert, explained 

that the improvements contribute value for certain uses, 

R.298:61, and that the property retains its full utility as a 

residence: 

You can sell this house as a residence to somebody else.  
You could rent this place to somebody else as a 
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residence.  It is just that we believe that there was more 
value in the property now as vacant industrial than as 
residential.  It does not mean that you cannot do or 
continue the [residential] use. 

R.298:71; see id. at 84, 145 (“That is a property where people 

could go on living in it just as they had before”). 

STATEMENT OF THE CASE 

In 2008, ATC condemned an easement on the Wallers’ 

property.  Three lawsuits followed. 

These consolidated appeals arise out of final 

judgments and orders entered in two of the cases—the 

right-to-take case (No. 2008CV520) and the relocation 

benefits case (No. 2010CV691).  The appeals also implicate 

the valuation case (No. 2008CV955), though neither party 

appealed the jury verdict assigning $38,000 in remaining 

value to the property after the taking of the easement.4  See 

                                              
4 By statute, parties have a right to a jury trial to determine just 
compensation.  Wis. Stat. § 32.06(10). 
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R.187.  To date, the valuation verdict and the resulting 

judgment have never been appealed or vacated. 

After negotiations to purchase either the easement or 

the entire property failed, ATC made a jurisdictional offer—

for the easement only—of $99,500 on March 20, 2008.  

R.259, Ex.1; R.304:79.  The Wallers rejected both ATC’s 

offer to acquire the entire property and the jurisdictional 

offer. 

On April 25, 2008, the Wallers filed this right-to-take 

challenge, alleging that the taking would leave them with a 

“valueless” remnant.  R.1:4.  They did not, nor have they 

ever, challenged ATC’s right to the easement.  Days later, 

ATC filed its petition to determine just compensation. 

On June 11, 2008, the Walworth County 

Condemnation Commission (“Commission”) viewed the 

property and received evidence of its before- and after-taking 

value.  See R.51, Exs.10-11.  The Commission valued the 
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Wallers’ property after the taking at $40,000, R.47, and the 

Wallers appealed.  R.119. 

The Circuit Court’s First Uneconomic Remnant Decision 

The Wallers’ right-to-take case and ATC’s valuation 

case proceeded on parallel tracks.5  On November 5, 2008, the 

circuit court (Judge Kennedy) dismissed the right-to-take case 

for the first time.  R.113:68; R.53.  The court held that an 

uneconomic remnant claim must be decided in a valuation 

proceeding, not in a separate right-to-take action.  

R.113:65-66.  Otherwise, the court concluded, a landowner 

would “get two kicks at the cat….”  R.113:65.  The Wallers 

appealed the dismissal. 

Waller I:  The First Appellate Decision 

On October 28, 2009, the court of appeals reversed the 

circuit court’s dismissal, directing the circuit court “to make a 

                                              
5 Three judges have issued decisions, signing final judgments in these 
cases:  the Hons. Robert J. Kennedy, John R. Race, and James L. 
Carlson. 
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determination whether ATC’s taking creates an uneconomic 

remnant” in the right-to-take case.  Waller I, 322 Wis.2d 255, 

¶ 17.  The court reasoned that “an action to declare an 

uneconomic remnant is just the type of procedural matter that 

is meant to be resolved prior to addressing the adequacy of 

compensation.”  Id., ¶ 16. 

Post-Remand Proceedings:  The Valuation Trial and 
Second Uneconomic Remnant Decision 

On remand, the circuit court (Judge Race) recognized 

that the before- and after-taking values were indispensable to 

the uneconomic-remnant analysis.  Accordingly, the court 

first conducted a three-day jury trial in the valuation case.  

R.205-207.  The jury returned a verdict valuing the property 

before the taking at $132,000 and after the taking at $38,000.  

R.187.  The compensation award of the difference, $94,000, 

was less than ATC’s jurisdictional offer of $99,500. 
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After the valuation trial, the circuit court incorporated 

the record and verdict from the jury trial into the right-to-take 

record.  The court made the following findings: 

• The Wallers lived in their house for a year after 
ATC condemned the easement.  R.208:13. 

• The Wallers’ house is “up to date,” allowing 
people to live comfortably.  R.208:14, 16, 32. 

• The Wallers’ property remains of sufficient size 
to allow meaningful use.  R.208:21, 29, 41 
(listing potential uses of the property). 

• The improvements retained substantial value 
after the taking.  R.208:11, 14-15, 27-28, 41-42. 

Based on these findings and the jury verdict, the court 

concluded that the Wallers’ property was not an uneconomic 

remnant:  it retained substantial value and economic utility 

after the taking.  R.208:8-10, 12-16, 29-32, 40-42.  The 

circuit court dismissed the case, R.103, and the Wallers 

appealed.  R.105. 
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Waller II:  The Second Appellate Decision 

On May 25, 2011, the court of appeals again reversed 

the circuit court.  Waller II, 334 Wis.2d 740.  This time, the 

court held that a “circuit court must first hold an evidentiary 

hearing under section 32.06(5) to determine whether the 

remaining parcel is an uneconomic remnant.”  Id., ¶ 2.  Only 

after making that determination may a court determine just 

compensation.  Id.  The court of appeals again remanded the 

case, directing:  “If the circuit court finds that the Wallers’ 

property is an uneconomic remnant, the jury’s just 

compensation verdict is vacated.”  Id., ¶ 17. 

Post-Remand Proceedings: The Circuit Court’s Third 
Uneconomic Remnant Decision 

The circuit court then conducted a two-day trial in 

November 2011, in the right-to-take case.  R.296, 298, 304.  

The same witnesses who testified previously in the three-day 

valuation trial, except one, testified in the right-to-take trial.  
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Compare R.205, 206 with R.296, 298, 304.  The evidence and 

testimony were almost entirely cumulative. 

At the conclusion of this trial, the court (Judge 

Carlson) ruled—contrary to the prior two circuit court 

rulings—that the remaining property was an uneconomic 

remnant.  App.10-21.  The court did not, however, make any 

findings as to the property’s before- and after-taking value or 

vacate the earlier valuation verdict.  Instead, on March 2, 

2012, the court entered final judgment against ATC, 

effectively nullifying the jury’s award of just compensation in 

a separate case, and imposing a revised just compensation 

award that required ATC to pay the Wallers an additional 

$47,509.72 to acquire the entire property.  App.7.  ATC 

timely appealed. 

Hearing on Litigation Expenses 

On January 26 and February 1, 2012, the circuit court 

held a hearing on the Wallers’ claimed litigation expenses, 
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including expenses from the valuation case where the jury 

verdict was less than ATC’s jurisdictional offer.  The Wallers 

sought $298,026.74 in litigation expenses.  At the hearing, no 

witness testified that the litigation expenses were 

“reasonable” and “necessary to prepare for or participate in 

actual or anticipated proceedings before the condemnation 

commissioners … or any court.”  See Wis. Stat. § 32.28(1).  

R.299, 300.  Indeed, the Wallers did not call a single witness.  

Nor did they proffer an affidavit stating that the litigation 

expenses were reasonable and necessary.  See R.274. 

Over ATC’s objection that the Wallers had not met 

their burdens of proof or persuasion, App.32, the circuit court 

entered its final order, awarding litigation expenses of 

$211,261.74.  App.8. 
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The Relocation Benefits Case 

On January 25, 2012, the circuit court held a one-day 

trial in the relocation benefits case.  RR.55.  Again, the 

evidence mirrored that in the earlier trials. 

The court concluded that the Wallers were displaced:  

the transmission line left them “with a property that was [not] 

suitable for a dwelling.”  App.130.  The court rejected the 

argument that to qualify as a displaced person, a landowner 

must be compelled to move because of physical or legal 

requirements that make it impossible to continue using the 

property as a residence.  App.137.  Accordingly, the court 

entered judgment for $26,350.00 in relocation benefits.  

App.125. 

ATC timely appealed; the Wallers did not 

cross-appeal.  The right-to-take and relocation cases were 

consolidated for appeal on ATC’s motion.  See Court of 
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Appeals Order (May 1, 2012).  This matter is here on ATC’s 

bypass petition, granted on January 28, 2013. 

ARGUMENT 

I. AN UNECONOMIC REMNANT CLAIM IS NOT 
A CAUSE OF ACTION. 

If the Wallers’ property encumbered by the easement 

rendered the remaining property an uneconomic remnant, 

ATC would have been required, as condemnor, to “offer to 

acquire the remnant” concurrent with its offer to acquire “part 

of a property.”  Wis. Stat. § 32.06(3m).  ATC disagreed that 

the statutory definition of an uneconomic remnant had been 

met, but it nevertheless offered to acquire the entire property 

as part of a consensual transaction.  The Wallers refused.  As 

a matter of law, ATC did all that the statute requires; the 

Wallers’ claim should have been dismissed. 

Nothing in the statute or elsewhere suggests that a 

condemnor must offer to acquire an uneconomic remnant at 

any price.  Moreover, nothing suggests that the legislature 
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intended to create a separate cause of action for uneconomic 

remnant claims. 

To the contrary, the statutory language and its 

legislative history disclose that the uneconomic remnant 

statute was intended to “give[] condemnors the authority to 

acquire uneconomic remnants.”  (App.161 (emphasis added).)  

That is, the legislature intended to give condemnors 

permission to acquire more private property than otherwise 

necessary for a public purpose—not to give landowners a 

right to compel the acquisition of more property rights for 

more money.  That remedy already exists in the inverse 

condemnation statute.  See Wis. Stat. § 32.10. 

Wisconsin Stat. § 32.06(3m) became law more than 

30 years ago.  See 1977 Wis. Ch. 440, § 5.  The legislative 

drafting file discloses that this subsection was “based on” 

section 208 of the Uniform Eminent Domain Code (“Uniform 

Law”).  App.161.  Section 32.06(3m) mirrors the definition of 
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an uneconomic remnant in the Uniform Law, except that—

due to an unexplained, handwritten addition—it substitutes 

the phrase “substantially impaired economic viability” for the 

much longer provision in the Uniform Law.6  It appears the 

substitution was intended to allow condemnors to acquire 

landlocked remnants.  See Special Committee on Eminent 

Domain, “Summary of Proceedings,” at 5 (Sept. 9, 1977), 

reproduced at App.170 (noting the statute would permit a 

condemnor to acquire a 30-acre parcel that becomes 

landlocked by a taking).  This makes sense:  the utility of an 

inaccessible property is “substantially impaired” and would 

                                              
6 The Uniform Law defines an uneconomic remnant: 

a remainder following a partial taking of property, of such size, 
shape, or condition as to be of little value or that gives rise to a 
substantial risk that the condemnor will be required to pay in 
compensation for the part taken an amount substantially 
equivalent to the amount that would be required to be paid if it 
and the remainder were taken as a whole. 

National Conference of Commissioners on Uniform State Laws, Uniform 
Eminent Domain Code § 208(b) (1975) (emphasis added), reproduced at 
App.164. 
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likely require the condemnor to pay nearly as much for the 

part as for the whole. 

The Comment to the Uniform Law explains that a 

condemnor should offer to acquire a remnant when the 

“acquisition would not be likely to increase total costs 

appreciably.”  App.165.  The fiscal estimate to 1977 

Wisconsin Chapter 440 is consistent, stating that the purchase 

of uneconomic remnants may increase acquisition costs but 

that “the increased costs should be minimal.”  App.162. 

The legislative history thus confirms that “uneconomic 

remnants” should be determined by condemnors (not by 

landowners) based on the cost to acquire part of the property 

compared to the whole.  Consequently, the additional cost to 

acquire the remnant would be part of a condemnor’s analysis 

of whether to acquire more property than necessary for a 

public use.  Neither the statutory definition of an uneconomic 

remnant nor the legislative history suggests that the statute 
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was intended to allow a landowner to compel condemnors to 

purchase more property. 

In short, the legislature did not create a private cause 

of action for landowners to bring uneconomic remnant 

claims.7  On this basis alone, the Wallers’ uneconomic 

remnant claim can and should be dismissed. 

II. IF A LANDOWNER CAN BRING AN 
UNECONOMIC REMNANT CLAIM, IT MUST 
BE  PART OF A VALUATION PROCEEDING 
OR, ALTERNATIVELY, THROUGH AN 
INVERSE CONDEMNATION ACTION. 

Throughout these proceedings, ATC has advocated 

“the just, speedy and inexpensive determination” (Wis. Stat. 
                                              
7 This conclusion is consistent with other state and federal uneconomic 
remnant laws.  See, e.g., 42 U.S.C. § 4651(9); accord 23 C.F.R. 
§ 710.105(b); 49 C.F.R. § 24.2(a)(27) (2012).  Under the federal statute, 
a landowner has no right to judicial review of an agency’s uneconomic-
remnant determination.  Nall Motors, Inc. v. Iowa City, 410 F. Supp. 111, 
115 (S.D. Iowa 1975) (citing Barnhart v. Brinegar, 362 F. Supp. 464 
(W.D. Mo. 1973)), aff’d, 533 F.2d 381 (8th Cir. 1976). 

Likewise, under Oklahoma law, condemnors have the right—by a statute 
substantially similar to Wis. Stat. § 32.06(3m)—to acquire uneconomic 
remnants.  Okla. Stat. tit. 27, § 13(9) (emphasis added).  Under this 
statute, a landowner has no right “to challenge [the condemnor’s] 
determination that the remaining property is an ‘uneconomic remnant.’”  
State ex rel. DOT v. Evans, 241 P.3d 273, 274-76 (Okla. Ct. App. 2010). 
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§ 801.01(2)) of the Wallers’ uneconomic remnant challenge 

in a single proceeding.  At a hearing on August 11, 2008, 

ATC offered: 

I’ll stipulate that the issue of whether or not there is a 
remnant and whether ATC is required to buy the whole 
property, those are all valuation issues, and I will not 
raise an objection in the valuation case to those issues 
being raised. 

R.111:24.  The Wallers refused. 

ATC’s position—consistent with the line of appellate 

cases before Waller I and Waller II—emphasizes judicial 

economy based on this Court’s precedent: 

Brief note may be taken of the existence of an additional 
potential problem resulting from the dual proceedings 
created by Statute (the owner’s action under 
sec. 32.06(5) and the condemnation proceedings under 
sec. 32.06(7)).  Duplication of effort and expense may 
result if separate trials are held.  We see no objection to 
consolidating the two proceedings for trial, as was done 
in the case at bar, provided the identities of the 
proceedings are preserved. 

Falkner v. N. States Power Co., 75 Wis.2d 116, 135 n.9, 248 

N.W.2d 885 (1977) (emphasis added).  See R.56:1-2.  Judge 

Race employed the Falkner procedure:  consolidating the 
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proceedings for evidentiary purposes, but keeping them 

separate.  R.76. 

Despite the admonition in Falkner, Waller II reversed 

Judge Race’s Falkner-inspired procedure.  The result has 

been multiple evidentiary hearings and trials replete with 

repetitive evidence, contradictory and inconsistent 

conclusions, and still no legally sustainable result.  Consistent 

with Falkner, uneconomic remnant disputes should be 

resolved in valuation proceedings or, alternatively, through 

inverse condemnation actions. 

In TFJ Nominee Trust v. Wisconsin DOT, the 

landowner brought a right-to-take challenge, claiming that the 

condemnor either: (1) failed to include access rights allegedly 

affected by a taking in the jurisdictional offer, or (2) wrongly 

assigned no value to the lost access rights.  2001 WI App 116, 

¶¶ 22-26, 244 Wis.2d 242, 629 N.W.2d 57.  The court of 
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appeals held that a right-to-take challenge was not the proper 

forum.  Id., ¶ 26. 

The landowner should have filed an inverse 

condemnation action if the condemnor failed to condemn the 

proper “bundle of rights” or, alternatively, the landowner 

should have challenged the compensation award in a 

valuation proceeding to seek additional damages for the 

access rights it believed were ignored.  Id., ¶¶ 25-26.  “In any 

event the remedy is not to challenge the right to condemn ....”  

Id., ¶ 26. 

The Wallers’ position is like that of the landowner in 

TFJ Nominee Trust.  The Wallers claim that ATC either 

failed initially to include the Wallers’ entire property in the 

jurisdictional offer, or failed to account for the full extent of 

the easement’s impact.  The first argument belongs in an 

inverse condemnation action; the second argument should 

have been raised in the valuation proceeding—as it initially 
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was.  Either way, the court of appeals wrongly required an 

uneconomic remnant claim to be brought in a right-to-take 

action. 

A. Disputes Over Uneconomic Remnants 
Should Be Resolved In Valuation 
Proceedings. 

Logic, the text of Wis. Stat. § 32.06, and judicial 

efficiency all dictate that uneconomic remnant determinations 

be part of the valuation process.  The statutory definition of 

an uneconomic remnant leaves no doubt that disputes over 

remnants pose, at their core, valuation questions, not 

questions about the condemnor’s right to take, which has 

never been disputed here. 

Section 32.06(3m) defines an uneconomic remnant as 

“the property remaining after a partial taking of property, if 

the property remaining is of such size, shape or condition as 

to be of little value or of substantially impaired economic 

viability.”  (Emphases added.)  The relevant factors, 
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therefore, are:  the size, shape, and condition of the property, 

and its value before and after the taking.  Yet these same 

factors are indispensable in any valuation proceeding, where 

relevant evidence includes a “property’s usability, character 

and the market in which the property would be sold ….”  See 

Alsum v. Wis. DOT, 2004 WI App 196, ¶ 19, 276 Wis.2d 654, 

689 N.W.2d 68. 

Such overlapping and interdependent determinations 

favor resolution in a unitary valuation proceeding, like the 

procedure approved in Pulvermacher Enterprises v. 

Wisconsin DOT, 166 Wis.2d 234, 239-41, 479 N.W.2d 217 

(Ct. App. 1991).  There, the court of appeals held that an 

adverse possession claim could be tried in a valuation 

proceeding because it affected just compensation.  Id.  Even 

though adverse possession is not typically part of a 

condemnation trial, the court held it should be part of the 

valuation proceedings because the legislature intended the 
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“regulatory scheme” of Chapter 32 “to provide an efficient, 

final resolution to the compensation question.”  Id. at 241. 

The analysis in Pulvermacher applies here.  Just as 

adverse possession inevitably affected title and valuation, 

uneconomic remnant determinations will always affect title 

and the amount of just compensation.  Here, the jury in the 

valuation case determined the remaining value of the 

property:  $38,000 after the taking.  R.187.  In reaching that 

decision, the jury heard all of the relevant evidence regarding 

the property’s size, shape, and condition as well as evidence 

of the real estate market and the Wallers’ preferences. 

The very evidence heard by the jury in the valuation 

case is indispensable to the uneconomic remnant 

determination.  Efficient resolution requires uneconomic 

remnant disputes to be raised, if at all, in valuation 

proceedings. 
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Procedurally, this protects landowners’ rights and 

ensures judicial efficiency because—precisely as the court of 

appeals recognized— 

The confusion here stems from the fact that the question 
of the existence of an uneconomic remnant is difficult to 
separate from the determination of the value of the 
remnant.  By its very name, an uneconomic remnant 
seems to require valuation. 

Waller I, 322 Wis.2d 255, ¶ 13 (emphasis added).  In fact, 

separation is not just “difficult,” it is impossible because the 

same facts and evidence underlie both questions. 

But the procedure judicially crafted in Waller I and II 

is indefensible for another reason:  it defies the condemnation 

statutes.  Wisconsin Stat. § 32.06 requires a condemnation 

commission to “immediately” value the property taken as 

long as the condemnor has the right to take any portion of it. 

If the petitioner is entitled to condemn the property or 
any portion of it, the judge immediately shall assign the 
matter to the chairperson of the county condemnation 
commissioners for hearing under s. 32.08. 
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Wis. Stat. § 32.06(7) (emphasis added).  The condemnation 

commission then conducts a hearing under sections 32.06(8) 

and 32.08, after which it files an award “specifying therein 

the property or interests therein taken and the compensation 

allowed the owner….”  Wis. Stat. § 32.06(8); see also Wis. 

Stat. § 32.08(6)(b).  Only after the award of compensation is 

made and paid by the condemnor does title pass, allowing a 

public project to proceed.  See Wis. Stat. § 32.06(9)(b).  

Throughout these cases, the Wallers have never disputed 

ATC’s right to condemn the easement.  E.g., R.111:15.  The 

statutes, therefore, required that the valuation proceedings go 

forward without interruption. 

Here the valuation eventually did proceed, albeit only 

after the first appeal.  That will not always be the case—as a 

recent Dane County Circuit Court order demonstrates.  See 

Am. Transmission Co. LLC v. 8341 Murphy, LLC, 

No. 2012CV2766.  Supp. App.1, 12-13.  There, the 
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condemnation commission and circuit court, following Waller 

I and II, indefinitely stayed the valuation proceedings, 

pending resolution of the uneconomic remnant claim.  Id. at 

1, 12-13, 23-24.  Those decisions, in a case alleging that a 

transmission line might impair a commercial tenant’s use of 

the parking lot for a tire store, are now on appeal in Case 

No. 2013AP72LV.  This Court can take judicial notice of the 

8341 Murphy proceedings and the procedural corruption of 

Chapter 32’s efficient “regulatory scheme” (Pulvermacher 

Enterprises., 166 Wis.2d at 241) caused by Waller I and II.8 

More egregious, Waller I and II disregard this Court’s 

statement that valuation proceedings and right-to-take 

challenges proceed simultaneously, Falkner, 75 Wis.2d 

                                              
8 The Wallers argue, in their response to ATC’s motion for leave to file a 
supplemental brief (page 4), that this case, unlike 8341 Murphy, did not 
present a risk of delay to the transmission-line project.  Not so.  The 
Wallers tried to prevent ATC from acquiring even an easement and tried 
to stay valuation proceedings.  See R.109:4. 
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at 120, and the statutory prohibition against staying valuation 

proceedings: 

The commencement of an action by an owner under this 
subsection [§ 32.06(5)] shall not prevent a condemnor 
from filing the petition provided for in sub. (7) and 
proceeding thereon.  Nothing in this subsection shall be 
construed … to prevent the condemnor from proceeding 
with condemnation during the pendency of the action to 
contest the right to condemn. 

Wis. Stat. § 32.06(5) (emphasis added). 

Waller I and Waller II cannot be reconciled with 

section 32.06.  These decisions should be reversed, and the 

judgments of two circuit court judges dismissing the Wallers’ 

uneconomic remnant claim reinstated. 

B. Alternatively, Uneconomic Remnant 
Disputes Should Be Resolved Through 
Inverse Condemnation Actions. 

The Wallers, through their uneconomic remnant 

challenge, seek greater compensation by compelling ATC to 

acquire more property than necessary for a public purpose.  

This parallels inverse condemnation, where a landowner may 

seek compensation because a condemnor has effectively 
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taken property by “depriv[ing] the owner of all, or 

substantially all, of the beneficial use of his property.”  E-L 

Enters. v. Milwaukee Metro. Sewerage Dist., 2010 WI 58, 

¶ 37 & n.24, 326 Wis.2d 82, 785 N.W.2d 409; see Wis. Stat. 

§ 32.10.  Courts equate the “beneficial use” of property with 

“economically viable” use.  See, e.g., Howell Plaza, Inc. v. 

State Highway Comm’n, 92 Wis.2d 74, 86, 284 N.W.2d 887 

(1979); Mentzel v. Oshkosh, 146 Wis.2d 804, 810-11, 432 

N.W.2d 609 (Ct. App. 1988) (using interchangeably the terms 

“all beneficial use” and “all viable economic use”). 

This substantive similarity, as well as the use of nearly 

identical language in the uneconomic remnant statute 

(“substantially impaired economic viability”) and inverse 

condemnation cases (deprived of “all viable economic use” or 

“substantially all of the beneficial use”), leaves inverse 

condemnation actions as the only alternative to valuation 

proceedings for resolving uneconomic remnant disputes. 
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The court of appeals itself has confirmed that 

landowners in the Wallers’ position may bring an inverse 

condemnation action after a condemnor initiates 

condemnation and pays just compensation for a partial taking.  

Wikel v. Wis. DOT, 2001 WI App 214, ¶ 3, 247 Wis. 2d 626, 

635 N.W.2d 213.  The landowner in Wikel brought an inverse 

condemnation action after accepting compensation for a 

partial taking, alleging that the DOT damaged her house, 

“rendering it ‘uninhabitable and unsaleable,’ and resulting in 

a ‘total, permanent taking’ without just compensation.”  Id., 

¶ 4.  The appellate court reversed the dismissal of the 

landowner’s claim, holding that she was entitled to prove her 

inverse condemnation claim.  Id., ¶ 17. 

If uneconomic remnant disputes truly raise issues other 

than title or just compensation—such as whether a partial 

taking rises to “occupancy” (see Wis. Stat. § 32.10) or 

“deprivation of beneficial use”—that cannot be fully 
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addressed through a valuation proceeding, then landowners 

may initiate inverse condemnation consistent with Wikel and 

section 32.10. 

Indeed, the Wallers alleged that the partial taking of 

the easement left their residential improvements “valueless,” 

evoking the inverse condemnation standard.  R.1:4, ¶ 6.  Yet 

the jury’s decision in the valuation case clearly established 

that the property has value, and the Wallers concede they 

cannot meet the standard for inverse condemnation.  

R.300:116-19. 

Since the facts here fail to qualify for inverse 

condemnation, they must fail, correspondingly, to establish an 

uneconomic remnant.  The Wallers’ property retains 

substantial value, and the evidence shows that it remains 

useful for several reasonable purposes.  They were left, then, 

with an appeal of the valuation award as their remedy.  That 
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verdict and judgment, however, are the only judicial 

determinations in these cases that have not been appealed. 

The valuation trial and an appeal of the just 

compensation award fully safeguarded the Wallers’ rights.  

The jury considered all evidence relevant to fair market value, 

including evidence of any severance damages to the 

remainder.  See Wis. J.I.–Civil 8101, 8102.  The Wallers may 

be dissatisfied with the just compensation awarded, but this 

cannot justify giving them a “second kick at the cat” by 

judicial creation of a right to bring an uneconomic remnant 

claim in a separate procedural track.  The Wallers have 

already received just compensation and the full extent of due 

process necessary to protect their property rights. 

The purpose of the condemnation statutes is to protect 

private property interests and ensure just compensation while 

simultaneously allowing the expeditious transfer of title to 

condemned property for a public use (but no more than 
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necessary).  Including the uneconomic remnant determination 

in the valuation process or, alternatively, in the inverse 

condemnation action preserves landowners’ rights without 

needlessly impeding the Chapter 32 process.  The Waller I 

and II decisions do not. 

III. THE WALLERS’ PROPERTY IS NOT AN 
UNECONOMIC REMNANT. 

Even if a landowner could maintain an uneconomic 

remnant claim as part of a right-to-take action, the Wallers’ 

property is not an uneconomic remnant.  Concluding 

otherwise and contradicting the two earlier decisions, the 

circuit court committed at least two fundamental errors of 

law.  First, the court refused to apply a narrow standard of 

judicial review, refusing to give any deference to ATC’s 

decision on the property taken.  Second, the court applied an 

improper subjective standard.  Under the proper objective 

standard, the facts properly of record support the conclusion, 
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as a matter of law, that the property is not an uneconomic 

remnant. 

A. Judicial Review Of ATC’s Uneconomic 
Remnant Determination Is Narrow:  ATC’s 
Conclusion Should Be Upheld Because There 
Is No Fraud, Bad Faith, Or Gross Abuse Of 
Discretion.  

Any claim that residual property is an uneconomic 

remnant addresses the scope of a taking—that is, the property 

interest necessary to accomplish a legitimate public purpose.  

Courts, therefore, should narrowly review the initial 

condemnation decision under the standard set forth in 

Falkner, 75 Wis.2d at 139.  That case and its progeny hold 

that a condemnor is obligated to both determine the necessity 

of a taking and to take as little property as possible to achieve 

a legitimate public purpose.  Id.; see also Mitton v. Wis. DOT, 

184 Wis.2d 738, 748, 516 N.W.2d 709 (1994) (“no more 

property can be taken than the public use requires”).  This 

means, for example, that a condemnor cannot condemn a 
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whole parcel when taking a smaller part or, better, an 

easement will do. 

Condemnors have discretion to determine the extent of 

a taking.  See Falkner, 75 Wis.2d at 142 (the condemnor “has 

a large measure of discretion in determining the area and 

estate of land it needs”).  The judicial standard of review 

should reflect that: 

[T]he scope of [judicial] review is narrow.  Our 
decisions establish that a court will not disturb a 
determination of necessity in the absence of fraud, bad 
faith or gross abuse of discretion; the determination of 
the necessity of taking will be upheld if there is 
reasonable ground to support it. 

Id. at 132 (emphasis added). 

Thus, as long as “reasonable ground” underlies the 

extent of the taking, the condemnor’s decision stands.  

Mitton, 184 Wis.2d at 745; see also Watson v. Three Lakes, 

95 Wis.2d 349, 355, 290 N.W.2d 520 (Ct. App. 1980) (“The 

extent of the taking is a legislative question” subject to “very 

narrow” judicial review.).  The Falkner standard of review 
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applies to a condemnor’s determination of the amount of 

property that can be taken—even when a landowner 

challenges the design of a public project as unsafe.  Kauer v. 

Wis. DOT, 2010 WI App 139, ¶¶ 10-11, 329 Wis.2d 713, 793 

N.W.2d 99.  Uneconomic remnant arguments implicate the 

nature of the property taken and they, too, should be reviewed 

deferentially. 

Under Falkner, the Wallers’ claim fails.  First, the 

Wallers complaint makes no allegation of fraud, bad faith, or 

abuse of discretion.  Second, an appraiser hired by ATC 

concluded that the after-taking property retained a value of 

$48,000 (R.259, Ex.217A) and that while its highest and best 

use was light industrial, the property retained value for 

residential uses.  R.298:59, 70-71, 84.  Third, the jury’s 

verdict, valuing the remaining property at $38,000, 

independently confirms that ATC had “reasonable ground” to 

conclude that the after-taking property retained substantial 
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value and economic utility.  With the appropriate level of 

deference to ATC’s takings determination, there never would 

have been a trial in the right-to-take action, much less three 

appeals. 

ATC properly determined that only an easement was 

necessary for the transmission line on the Wallers’ property.  

Nonetheless, ATC offered to acquire the entire property as 

part of a consensual transaction.  The Wallers, as is their right 

under Wis. Stat. § 32.06(6), did not consent.  Once they 

refused, ATC made the only jurisdictional offer allowed by 

statute—ATC offered to acquire the easement, the only 

property necessary for the public use.  The circuit court 

should have upheld ATC’s determination, and it should have 

dismissed the Wallers’ right-to-take challenge. 
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B. The Correct Test For An Uneconomic 
Remnant Determination Must Be Objective, 
Not Subjective. 

Regardless of whether ATC is entitled to deference, 

the uneconomic remnant standard must be objective.  Like the 

standard for assessing fair market value, it should assume a 

reasonably well-informed hypothetical buyer and 

landowner—not the idiosyncrasies of a particular landowner.  

See City of Janesville v. CC Midwest, Inc., 2007 WI 93, ¶ 16, 

302 Wis.2d 599, 734 N.W.2d 428 (lead opinion) (just 

compensation “is not the value to the owner for his particular 

purposes … but a so-called ‘market value[;]’” market value 

“does not fluctuate with the needs of … condemnee but with 

the general demand for the property”).  This conclusion 

becomes even clearer when the statute is compared to the 

federal uneconomic remnant statute and those of some other 

states.  While similar to Wis. Stat. § 32.06(3m), they 

explicitly define an uneconomic remnant as property with 
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“little or no value or utility to the owner.”  E.g., 42 U.S.C. 

§ 4651(9) (emphasis added); accord Del. Code tit. 29, 

§ 9505(9) (2013); Me. Rev. Stat. tit. 23, § 154-C (2012). 

Wisconsin’s statute contains no subjective intent 

qualifier.  Yet the circuit court’s construction of the statute, in 

the latest case on appeal, focused almost exclusively on the 

Wallers’ own subjective view of their own property: 

What they had left … rendered their property of little 
value, particularly as a residence, no value probably as a 
residence unless they wanted to live and they did not 
want to live with this type of risk [from electromagnetic 
fields] in their living arrangements there. 

App.30-31 (emphasis added).  The statute cannot be read to 

define an uneconomic remnant with respect to the perceived 

usefulness of the property to an individual landowner.  If it 

could be, then any landowner with subjective complaints 

about a public project or a subjective desire to relocate could 

do so entirely at ratepayer or public expense.  That result 

would revolutionize condemnation law. 
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Similarly, the standard for uneconomic remnants 

cannot be a balancing test like that conducted by the latest 

circuit court.  The court framed its uneconomic remnant 

analysis as an evaluation of (1) “the fairest thing to do”; and 

(2) whether it would have been more “economical” for ATC 

to have offered to acquire the remnant (which, in fact, ATC 

offered to do before making the jurisdictional offer) rather 

than both parties incur significant litigation expenses.  

App.19-20.  (“It would be economical for all parties if the 

offer had been made here.  ....  [T]he costs to [ATC] ... I don’t 

think would have been that great compared to [the costs] 

incurred by not making the offer”).  That is not the test. 

These proceedings have been protracted and complex; 

the legal fees substantial by any measure.  Yet, the statute’s 

focus remains on the value and use of the property.  See Wis. 

Stat. § 32.06(3m); cf. 2A Julius L. Sackman, Nichols on 

Eminent Domain § 7.06[6][b] (Rev. 3d ed. 2011) (“Nichols”) 
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(discussing various remnant theories).  A condemnor cannot 

take more property than necessary for the public use under an 

uneconomic remnant theory merely because of expedience or 

because it might be less expensive once the costs of 

protracted litigation are considered.  See 2A Nichols 

§ 7.06[6][b][i], [iii]; see also Nelson Drainage Dist. v. 

Filippis, 436 N.W.2d 682, 685-86 (Mich. Ct. App. 1989) (per 

curiam), abrogated on other grounds by, City of Novi v. 

Robert Adell Children’s Funded Trust, 701 N.W.2d 144, 149 

n.4 (Mich. 2005). 

Wisconsin’s definition forecloses a results-driven 

approach to uneconomic remnants like that applied by the 

circuit court.  Under its flawed construction, the property that 

remains after a partial taking will be an uneconomic remnant 

any time two conditions are met: (1) a landowner would 

rather move than live near a public project; and (2) the 

condemnor’s acquisition costs might be less than the costs to 
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litigate the parties’ disputes.  This rewrites section 32.06(3m) 

and creates an untenable legal standard for uneconomic 

remnant determinations, which must be as narrow as possible.  

See Mitton, 184 Wis.2d at 748.  Only an objective focus on 

valuation and economic utility comports with 

section 32.06(3m). 

C. Under An Objective Standard, The Property 
Is Not An Uneconomic Remnant. 

Most uneconomic remnant cases arise when the taking 

of a piece of a parcel effectively “orphans” the remaining 

property.  See, e.g., People ex rel. Dep’t of Public Works v. 

Superior Court, 436 P.2d 342, 343-44 (Cal. 1968) 

(landlocked parcel); see also App.170.  The only reported 

appellate opinion on whether the taking of an easement gives 

rise to an uneconomic remnant is Lake Oswego v. Babson, 

776 P.2d 870 (Or. Ct. App. 1989).  In that case, the court held 

that the post-taking property was not an uneconomic remnant 
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even though the easements consumed 53 percent of one lot 

and 56 percent of the other lot.  See id. at 871-73. 

The decision turned on the fact that single-family 

homes remained after the partial taking. 

[T]he property remaining after the taking includes not 
only the fee interests in the land that will be subject to 
the easements, but also the portions of the property that 
are not subject to the easements.  In view of the fact that 
the tax lots are zoned for residential development and 
are currently developed with existing homes, they are 
not valueless. 

Id. at 873 (emphasis added).  This conclusion that property is 

not an uneconomic remnant when a habitable home remains 

is not unique.  See Spotsylvania County v. Mineral Springs 

Homeowners Ass’n, No. CL02-391, 2003 WL 21904116, 

at *3 (Va. Cir. Ct. July 18, 2003). 

Just as in Lake Oswego, the Wallers’ property contains 

a single-family residence that can be sold for an amount at 

least comparable to the jury’s $38,000 after-taking valuation.  

R.298:71; see also R.259, Ex.217A.  The testimony of Scott 
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Waller himself and his expert, Kurt Kielisch, was consistent: 

the Wallers lived there for nearly a year after the taking, and 

the property retains its utility as a residence.  R.304:58; 

R.113:12-13. 

A comparison of the before- and after-taking values of 

the Wallers’ property with those in cases from other 

jurisdictions reinforces the conclusion that the property 

cannot meet the statutory definition of an uneconomic 

remnant.  Compare State Highway Comm’r v. Buck,  226 

A.2d 840, 841-42 (N.J. Super. Ct. App. Div. 1967) 

(remaining property was an uneconomic remnant where the 

before-taking value was $46,000 and the after-taking value 

only $1,000), with N.M. ex rel. N.M. State Highway Dep’t v. 

U.S., 665 F.2d 1023, 1026, 1028-29 (Ct. Cl. 1981) (remaining 

property was not an uneconomic remnant where the 

before-taking value of $111,194.50 was reduced to $23,500 

after the taking). 
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Here, the cost to acquire the Wallers’ remaining 

property would have been an additional $38,000.  R.187.  

This is not “minimal,” the standard the legislative history 

shows the legislature contemplated.  See App.162 (Fiscal 

Estimate).  Indeed, it is more than 40 percent of the jury’s just 

compensation award for the easement ($94,000)—an 

appreciable cost increase that cannot be characterized as 

minimal, of “little value,” or not viable economically.  The 

Wallers have already been justly compensated by payment of 

the just compensation award.  No more is required.  Nor is 

more permitted:  the statutes do not allow a second just 

compensation award—without a jury—in a declaratory 

judgment proceeding like a right-to-take action. 

D. The Circuit Court’s Judgment Rests On 
Inadmissible Evidence. 

The relevant trial evidence demonstrates, objectively, 

the continued value and utility of the property.  In concluding 
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that the property is an uneconomic remnant, the circuit court 

considered extraneous and improper factors, requiring 

reversal.   

The circuit court used ATC’s own jurisdictional offer 

as evidence of the remnant’s value.  App.4-5 (deeming the 

jurisdictional offer “ATC’s determination of damages”).  In 

doing so, the court committed two errors. 

First, it disregarded the jury’s valuation verdict.  

R.187.  Yet the mandate in Waller II was clear:  the jury 

verdict stands for purposes of determining just compensation, 

including severance damages to the remainder.  322 Wis.2d 

255, ¶ 17.  Only if the circuit court were to conclude that the 

remainder is an uneconomic remnant could the court vacate 

the valuation verdict.  See id.  Up to that point, issue 

preclusion required the court to accept the jury’s before- and 

after-taking valuations.  See Mrozek v. Intra Fin. Corp., 2005 

WI 73, ¶ 17, 281 Wis.2d 448, 699 N.W.2d 54. 
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The circuit court did not do so.  Instead, the court 

wrongly deemed the jurisdictional offer conclusive evidence 

of the property’s value.  In doing so, the court committed its 

second error.  A jurisdictional offer marks the culmination of  

a condemnor’s settlement efforts to negotiate a voluntary 

purchase of property and avoid litigation.  It is an offer to 

compromise subject to Wis. Stat. § 904.08 and not, therefore, 

admissible. 

The policy underlying section 904.08—to encourage 

settlement and avoid litigation—applies to condemnation 

negotiations.  Connor v. Michigan Wisconsin Pipe Line Co., 

15 Wis.2d 614, 624, 113 N.W.2d 121 (1962).  Negotiations in 

the context of condemnation—including jurisdictional 

offers—are privileged and not admissible to prove liability or 

damages: 

Thus, the legislature, recognizing the public policy 
which encourages the settlement of controversies 
without resort to litigation, has made [an] attempt at 
negotiation compulsory in the field of eminent domain.  
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Because of this, there exists here an even stronger basis 
for a rule of evidence excluding, as privileged, 
statements by the parties in such compulsory 
negotiations …. 

Id. (emphasis added); see also Herro v. DNR, 67 Wis.2d 407, 

430-32, 227 N.W.2d 456 (1975). 

The circuit court initially agreed that the content of 

ATC’s jurisdictional offer was inadmissible.  R.304:39.  

Inexplicably, however, the court then relied extensively upon 

the jurisdictional offer in its findings of fact (App.1, 4-5), and 

its ruling that the Wallers’ after-taking property is an 

uneconomic remnant.  R.298:214.  These errors, which 

yielded a result inconsistent with the jury verdict, require 

reversal.  The competent evidence shows, as Judge Race 

initially concluded, that the property is not an uneconomic 

remnant. 

The circuit court also relied upon lay-witness Jack 

Sanderson’s unsupported opinion that the after-taking 

property was not “safe” and “decent” as evidence that the 
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Wallers were forced to move.  App.4, 18.  Sanderson flatly 

concluded that the change in highest and best use from 

residential to light industrial, alone, meant the property was 

not “decent” and “not suitable for habitation anymore.”  

R.296:80, 111-12.9  To reach this opinion, Sanderson 

disregarded:  scientific evidence; electrical safety codes; and 

the Public Service Commission’s approval of the transmission 

line project, which permitted a handful of houses to be closer 

to the transmission line than the Wallers’.  E.g., RR.43, 

Ex.613:1. 

Sanderson conceded, however, that he is not an 

appraiser, that he was not familiar with the National Electrical 

Safety Code or the Wisconsin Electric Safety Code, and that 

he was unaware that the Public Service Commission 

                                              
9 Legal counsel for the Department of Commerce (“Commerce”) testified 
that Sanderson and Commerce lacked authority to decide whether the 
Wallers were displaced and that his conclusion that the Wallers were 
displaced was wrong.  R.296:131-32, 133, 138; see also R.259, Ex.251. 
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administers Wis. Admin. Code ch. PSC 114 (specifying safe 

distances between houses and transmission lines).  

RR.55:136-38; R.296:96-98.  Sanderson was not qualified to 

testify on habitability, rendering his opinions inadmissible.  

See Green v. Smith & Nephew AHP, 2001 WI 109, ¶¶ 93-95, 

245 Wis.2d 772, 629 N.W.2d 727 (testimony “limit[ed] the 

witness’s qualifications[,]” rendering opinions inadmissible). 

In contrast to Sanderson, licensed professional 

engineers and other witnesses with deep experience with 

transmission lines testified that electromagnetic fields would 

not render the house uninhabitable.  See R.296:163-64, 

168-69 (electromagnetic fields on the Wallers’ property 

before the taking were greater than those produced by the 

transmission line after the taking); R.55:163-66 (the 

transmission line complied with all national and state electric 

safety codes). 
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Accordingly, the circuit court’s explicit reliance on the 

jurisdictional offer and Sanderson’s testimony was clearly 

erroneous, undermining the uneconomic-remnant declaration. 

IV. THE STATUTES DO NOT AUTHORIZE 
LITIGATION EXPENSES FOR A LANDOWNER 
ON AN UNECONOMIC REMNANT CLAIM. 

The circuit court awarded the Wallers litigation 

expenses under Wis. Stat. § 32.28(3)(b).  App.59-66.  The 

court concluded ATC did not have a right to condemn any of 

the property unless it acquired the entire property and that 

ATC did not negotiate in good faith.  App.65.  This 

conclusion rests on a misreading of Wis. Stat. § 32.06(3m) as 

requiring a condemnor to acquire concurrently an 

uneconomic remnant with the rest of the property.  The 

statute does not require acquisition—it requires a concurrent 

offer and permits acquisition.  Wis. Stat. § 32.06(3m) (“may 

acquire”). 
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A. The Wallers Failed To Meet Their Burden 
Of Proof. 

A party seeking litigation expenses always bears the 

burden to prove they are reasonable.  Standard Theatres, Inc. 

v. Wis. DOT, 118 Wis.2d 730, 748, 349 N.W.2d 661 (1984).  

A party meets its burden by submitting affidavits from 

qualified attorneys that the fees are reasonable.  Id.  Here, the 

Wallers did not even try to meet their burden.  They offered 

no testimony—or even an affidavit from their own counsel—

that the requested litigation expenses were reasonable and 

necessary.  See R.274.  On this basis alone, the Wallers’ 

request for litigation expenses should have been denied. 

B. No Statutory Basis Exists To Award 
Litigation Expenses. 

Even if the Court overlooks the failure of proof, there 

is no statutory basis for an award of litigation expenses.  

Absent express statutory authorization, attorney’s fees cannot 

be shifted.  See Wieczorek v. Franklin, 82 Wis.2d 19, 23, 260 
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N.W.2d 650 (1978).  Here, the circuit court awarded the 

Wallers litigation expenses even though the right to condemn 

the easement was never at issue and even though ATC 

negotiated in good faith.  Section 32.28(3)(b), therefore, 

cannot apply in this case. 

The circuit court attempted to equate this case with the 

facts in Warehouse II, 291 Wis.2d 80.  There, however, 

failure to negotiate in good faith was conceded.  Id., ¶ 1.  

Here, by contrast, ATC has always maintained that it 

complied with the statutory mandates. 

Warehouse II, moreover, provides no guidance on 

good-faith negotiation.  An earlier decision, Herro v. Natural 

Resources Board, sets out the parameters of good-faith 

negotiation: 

Prolonged negotiations are likewise unnecessary; 
compliance with the statutory requirement is had when 
the negotiations have proceeded sufficiently to 
demonstrate that agreement is impossible.  Such 
impossibility to agree does not mean impossibility to 
agree upon any price, no matter how large, but 
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impossibility due either to the owner’s unwillingness to 
sell at any price or to sell only at a price which the 
condemnor deems excessive….  If it becomes apparent 
that no agreement can be made at a price satisfactory to 
the condemnor, the effort to agree may be dropped. 

53 Wis.2d 157, 172, 192 N.W.2d 104 (1971)(emphasis 

added). 

Here, ATC more than fulfilled its obligation to 

negotiate in good faith. 

• On October 8, 2007, ATC offered to acquire the 
easement for $49,000.  RR.55:235-36. 

• Next, ATC offered to acquire the easement for 
$84,600.  RR.55:237. 

• On March 14, 2008, after receiving the Wallers’ 
independent appraisal, ATC offered to acquire 
the easement for $99,500.  RR.55:240-41, 
249-50.  Alternatively, ATC offered to acquire 
the entire property for a maximum of 
$132,000—the full amount of the Wallers’ 
appraisal—without relocation benefits because 
the Wallers’ move would be voluntary.  Id. 
at 241-42, 246-27. 

• The Wallers declined ATC’s March 14 offer, 
and ATC served the jurisdictional offer on 
March 20, 2008.  See App.1-2. 
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These facts show, as a matter of law, that ATC 

negotiated in good faith.  Although Herro does not require 

prolonged negotiations, ATC negotiated over the course of 

six months, raising its offer three times.  During that time, 

ATC made concessions, taking into consideration additional 

information, the cost of litigation, its own appraisal, and the 

Wallers’ appraisal.  Ultimately, ATC offered to pay 

$132,000, no more. 

Only after the Wallers refused to sell at a price that 

ATC determined reasonable, see RR.55:246, did ATC serve 

the jurisdictional offer to condemn the easement—the only 

property needed to serve the public purpose of the 

transmission line.  Despite good faith negotiations, the 

Wallers were only willing to sell “at a price which in the 

condemnor’s judgment [was] excessive.”  See Herro, 53 

Wis.2d at 173. 
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Throughout these proceedings, ATC has fulfilled its 

statutory obligations.  ATC’s offer to purchase the entire 

property was beyond the law’s requirements, but certainly 

would satisfy any requirement in section 32.06(3m) to “offer 

to acquire the remnant concurrently” if an uneconomic 

remnant would exist.  When the Wallers declined, ATC made 

the only jurisdictional offer permitted by the state and federal 

constitutions—that is, acquiring no more property than 

necessary.  ATC had the right to condemn the Wallers’ 

“property described in the jurisdictional offer,” Wis. Stat. 

§ 32.06(5), and the Wallers cannot, therefore, recover 

litigation expenses. 

C. Awarding Litigation Expenses For 
Uneconomic Remnant Claims Does Not 
Advance The Purposes of Wis. Stat. § 32.28(3). 

The purposes of shifting litigation expenses under Wis. 

Stat. § 32.28(3) are to make the landowner whole and to 

discourage condemnors from short-changing landowners.  
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Warehouse II, 291 Wis.2d 80, ¶ 22.  Neither purpose is 

advanced here. 

ATC offered to purchase the entire property for 

$132,000 or just the easement for $99,500.  This offer for a 

consensual sale exceeded the just compensation award of 

both the condemnation commission ($90,000) and the jury 

($94,000).  In short, ATC offered more than the full value of 

the easement.  The Wallers need not be “made whole” for 

litigating these cases:  accepting ATC’s jurisdictional offer 

would have made them more than whole.  The Wallers and 

their counsel,10 therefore, must bear the risk and expense of 

perpetuating this litigation. 

                                              
10 The Wallers’ fee agreement requires them to pay only a “nominal” 
amount if litigation expenses are not shifted.  R.277, Ex. 510. 
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V. THE WALLERS ARE NOT ENTITLED TO 
RELOCATION BENEFITS BECAUSE THEY 
MOVED VOLUNTARILY. 

If the Court concludes that the Wallers’ property is not 

an uneconomic remnant, it need not reach this issue—the 

Wallers remain the owners of a property with a habitable 

house, in which they have chosen not to reside. 

Yet, even if the taking did create an uneconomic 

remnant (it did not), the Wallers are still not entitled to 

relocation benefits because acquisition of the remnant would 

require the Wallers’ consent.  See Wis. Stat. § 32.06(3m) (“if 

the owner consents”).  That is, the sale of the entire property 

and the Wallers’ move would still be voluntary and, therefore, 

the Wallers would not be “displaced persons”—the threshold 

for recovery of relocation benefits. 

To qualify as displaced, a person must move from 

property “as a direct result” of notice that she will be forced 

from the property or because she is actually forced to move.  
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See Wis. Stat. § 32.19(2)(e); Wis. Admin. Code 

§ Adm. 92.01(14); cf. Milwaukee v. Roadster LLC, 2003 WI 

App 131, ¶¶ 13, 18, 265 Wis.2d 518, 666 N.W.2d 524 

(concluding that the lessee was a “displaced person” where it 

was “forced to give up its leasehold interest” and “forced to 

relocate”)(emphasis added).  The conclusion that the 

Wallers—whose house has always remained untouched 

despite the taking—are displaced is an unprecedented 

expansion of the law of relocation benefits without any 

statutory or administrative basis. 

First, relocation benefits are paid only to “displaced 

persons.”  See Wis. Stat. § 32.19(1), (3).  “Displace” means 

“[t]o move or shift from the usual place or position, especially 

to force to leave a homeland ….”  American Heritage 

Dictionary 521 (4th ed. 2006).  The Wallers were not forced 

to leave their home.  Indeed, they lived there for about one 

year after the upgraded transmission line was installed.  
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Nothing—save their own subjective desire to live 

elsewhere—prevents the Wallers from still living there. 

Scott Waller’s testimony confirmed that the Wallers 

chose to move.  Since 1989, the Wallers lived with a 

69-kilovolt transmission line on their property, directly in 

front of their house, without any health concerns.  RR.55:40.  

In February 2005, one year before the Wallers learned of the 

new transmission-line project, they listed their house for sale.  

RR.55:37.  They wanted to move to a larger, more rural 

property—before they even learned of the project.  RR.55:37. 

The house they moved to has precisely the features 

they wanted:  it has twice as many acres and it is in the 

countryside.  RR.55:79-80.  The Wallers moved because they 

wanted a home with more acreage and because they preferred 

no longer to live along Interstate 43 in the midst of an 

industrial park.  Their preferences are understandable, but 

they do not amount to forced displacement. 
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At trial, Scott Waller stated that they decided to move 

when they received John Rolling’s 2007 appraisal.  RR.55:56; 

see id. at 25-26.  Yet, accepting that at face value, their 

decision was based on a misunderstanding of Rolling’s 

appraisal: 

We believe the installation of the [single] transmission 
line pole and the lines themselves brings this property to 
the tipping point from residential appeal toward light 
industrial appeal.  It is more likely that the next buyer of 
this property will be an industrial developer rather than a 
residential user.  We conclude that the residential 
improvements are rendered totally obsolete.  Highest and 
best use changes from improved residential to vacant 
industrial land. 

R.259, Ex.217:18, App.97.  Rolling explained that “obsolete” 

is a term of art in an appraisal.  It does not mean that the 

house has no value.  R.298:79-82.  Displaced status cannot 

result from a misunderstanding of this appraisal term of art. 

The fact that, over nearly two decades, the area 

surrounding the Wallers’ property evolved from agricultural 

use to an industrial park does not mean that the addition of a 

transmission line on a second side of their property somehow 
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“forced” the Wallers to move.  Nor does it mean that their 

house was uninhabitable.  It was not—by any objective 

building code or other pertinent standard. 

Second, the statutory definition of a displaced person 

requires the person to move from real property “[a]s a direct 

result of ... the acquisition of the real property ....”  Wis. Stat. 

§ 32.19(2)(e)1.a..  Here, however, ATC’s condemnation of 

the transmission-line easement and the resulting upgraded 

transmission line did not directly cause the Wallers to move.  

They could have continued living there indefinitely but for 

their personal preferences. 

It stretches the meaning of “direct result” too far if a 

person can be displaced because of subjective concerns or a 

pre-existing desire to move.  Here, it was not the transmission 

line that prompted the Wallers to move.  Part of it was always 

there.  Moreover, the Public Service Commission concluded 

that the transmission line would “not have a significant effect 
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on the human environment” and would “not have undue 

adverse impacts on ... public health[.]”  RR.43, Ex.660:3.  

This dispels any suggestion that the transmission line itself 

somehow caused the Wallers to move. 

Third, the second part of the definition of a displaced 

person limits relocation benefits to people for whom 

condemnation makes continued use or occupancy of their 

property physically or legally impossible.  See, e.g., Wis. Stat. 

§ 32.19(2)(e)1.b. (a person is displaced because of 

rehabilitation or demolition of his property).  Both 

rehabilitation and demolition physically prevent a person 

from using her property, forcing a move.  The Wallers were 

never prevented from using their property. 

Fourth, the relocation statutes as a whole reflect an 

assumption that a displaced person cannot physically live in 

the dwelling.  For example, the legislature defines a 

“[c]omparable dwelling” as “one which, when compared with 
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the dwelling being taken, is substantially equal ....”  Wis. Stat. 

§ 32.19(2)(b) (emphasis added).  Similarly, the statutes 

require that a “relocation assistance service plan ... [a]ssure 

that a person shall not be required to move from a dwelling 

unless the person has had a reasonable opportunity to relocate 

to a comparable dwelling.”  Wis. Stat. § 32.25(2)(i) (emphasis 

added). 

Finally, Wis. Stat. § 32.20 defines the statute of 

limitations for a relocation claim based on when “the 

condemnor takes physical possession of the entire property 

acquired ....”  Here, the Wallers’ house was not taken or 

physically altered, and they were not required to move.  The 

Wallers do not meet the definition of a displaced person. 

Fifth, if the Wallers are displaced because they 

moved, then the Wallers, 8341 Murphy, LLC, and any person 

who owns property subject to a transmission-line easement 

can claim to be displaced if she moves within two years “after 
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the condemnor takes physical possession of the entire 

property acquired ....”  Wis. Stat. § 32.20 (emphasis added).  

That cannot be the standard for defining a displaced person.  

See Falkner, 75 Wis.2d at 140-41. 

As this Court has held, the “quantum of estate taken” 

cannot depend on the whims, desires, and feelings of each 

landowner whose property rights are being condemned.  Id.  

Rather, the condemnor’s determination of the scope of the 

taking must be upheld in the absence of “fraud, bad faith, or 

gross abuse of discretion.”  Id. at 135. 

Just as the scope of a taking cannot depend on a 

landowner’s subjective preferences, displacement cannot 

depend on individual idiosyncrasies.  If it did, the costs of 

public projects would be wildly unpredictable and incapable 

of meaningful estimation.  Further, public utilities could find 

themselves owning wide swaths of property—with no 
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possible public use for the land and the attendant burdens of 

owning unoccupied, essentially abandoned land. 

Whether a person is displaced must depend on an 

objective standard, not the subjective preferences of a 

landowner.  For someone to be displaced, the test must be:  

Was the person forced to leave his or her dwelling because of 

a physical or regulatory restriction that precluded him or her 

from continuing to live there?  The Wallers do not meet this 

standard.  They are not displaced persons. 

CONCLUSION 

For the foregoing reasons, ATC requests that the 

Court: 

1. Conclude that there is no private right of action 

to bring uneconomic remnant claims—such claims are for 

just compensation and must be raised in valuation 

proceedings; 
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2. Reverse the judgment declaring the after-taking 

property an uneconomic remnant and remand the case with 

directions to enter judgment for ATC;  

3. Reverse the order granting the Wallers litigation 

expenses and the judgment awarding the Wallers relocation 

benefits, remanding both cases with directions to enter 

judgment for ATC—the Wallers are not displaced persons 

and they are not entitled to any relocation benefits. 
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Dated this 11th day of February, 2013. 
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INTRODUCTION

ATC has been granted the option to file a supplemental brief to its brief to

the Court of Appeals. The supplemental brief is essentially a restatement of ATC

arguments in its brief to the Court of Appeals and its Petition for Bypass. The

Wallers' response is consistent with their original brief to the Court of Appeals.

The justification for the supplemental brief appears to be that in ATC,

LLC v. 8341 Murphy LLC, No. 2012CV2766, a pending case in Dane County, a

property owner initiated a challenge action which was not immediately heard by

the trial court as required by the provisions of Wis. Stat. $ 32.06(5). While the

record is not complete, it appears that the trial court in the 8341 Murphy LLC case

would not permit ATC to file its petition for a hearing before the Condemnation

Commission. As a result, ATC could not proceed to acquire an easement because

in "slow take" cases under $ 32.06(7) title cannot be acquired until after there has

been a hearing before the Condemnation Commission, an Award, and a payment

of that Award.

The result in 8341 Murphy LLC is unusual because the provisions of Wis.

Stat. $ 32.06(5) provide specifically:

The commencement of an action by an owner under this
said section shall not prevent a condemnor from filing the Petition
provided for in (7) and proceeding thereon.

In its Introduction, ATC states that the V/aller decisions by the Court of

Appeals hold that the right to take challenge actions should be heard before a

hearing on valuation. That ruling of the Court of Appeals is based on the sound
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determination that there cannot be a hearing on valuation until there has been a

preliminary hearing on what is going to be condemned.

A condemnor like ATC has a right to demand an immediate hearing on

any challenge to its right to take based on the claim that it has left the condemnee

with an "uneconomic remnant". V/is. Stat. $ 32.06(5) If the trial of that issue is

delayed for any reason, it should pursue enforcement of the language in $ Wis.

Stat. 32.06(5) providing that commencement of a challenge action shall not delay

acquisition of a needed easement. A typical condemnee will not object to the

acquisition of the easement for the amount of the Jurisdictional Offer if for some

reason there is a delay in the trial on its claim that ATC must also acquire an

uneconomic remnant. ATC can also pursue a remedy in the State Legislature and

obtain a change in the statute which gives utility companies the same "quick take"

privilege enjoyed by those acquiring for transportation purposes under the

provisions of Wis. Stat. $ 32.05. The V/isconsin Supreme Court lacks jurisdiction

to accommodate ATC's needs for a "quick take" prerogative.

Significant here is that ATC was not delayed in acquiring an easement on

the V/aller property. The Waller action to compel acquisition of an uneconomic

remnant was commenced on April 25, 2008 and was scheduled for an initial

hearing on May 22, 2008. On May 22, 2008 the case was adjourned until

November 5, 2008 and ATC was given immediate possession of the easement

areait sought to acquire without objection from the Wallers.

Pursuant to its rights under the statute, ATC obtained a hearing before the

Walworlh County Condemnation Commission on June 11, 2008. An Award of
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Damages was filed by the Commission on June 11, 2008. ATC proceeded to pay

the Award of Damages and acquire title pursuant to the procedure outlined in

Wis. Stat. $32.06(9Xb).

ATC encountered no delay in the acquisition of the utility easement in the

Waller case. If the statutes are observed as they were in the V/aller case, ATC

will not be delayed in its acquisition of an easement, simply because a property

owner commences an action under Wis. Stat. $ 32.06(5) to require ATC to also

acquire an uneconomic remnant, and trial of that issue is delayed.

The facts in the 8341 Murphy, LLC case are not in the record, were not

considered by the Trial Court, and are not probative here regarding the procedures

implemented under Wis. Stat. $ 32.06(5) by the Trial Courl.

The issues that need to be addressed in the Supreme Court are set out in

the Waller brief to the Court of Appeals:

1. Wis. Stat. $ 32.06(5) providing for the commencement of a
challenge action is the only way to raise the issue of
whether the property left in the ownership of the property
owner is an "uneconomic remnant";

An "uneconomic remnant" under Wis. Stat. $ 32.06(3m) is
a parcel that, following a pafüal taking, has sustained

"substantially impaired economic viability";

Wis. Stat. $ 32.28 authorizes payment of litigation
expenses for litigants who prevail in a challenge to a right
to take action commenced pursuant to Wis. Stat. $

32.06(s);

The Wallers were displaced persons under V/is. Stat. $

32.19(2)(e)(a) because of the acquisition of the utility
easements by ATC.

2.

a
J.

4.

-3-



STANDARD OF REVIEW

The standard of review for findings of fact made by a trial court is that

they will be affirmed unless clearly erroneous. Employers Ins. of ltr/ausau v.

Jacl<son, 190 Wis. 2d 597,527 N.W.2d 681 (1995); V/is. Stat. $ 805.17 (2).

When the circuit court acts as the hnder of fact, it is the ultimate arbiter of the

credibility of the witnesses and the weight to be given to each witness's

testimony. State v. Peppertree Resort Villas, Inc., 2002 WI App 207,257 Wis. 2d

421,651 N.V/.2d 345.

Review of the application of an unambiguous statutory standard to agreed

facts is a question of law to be reviewed de novo. Marotz v. Hallman, 2007 WI

89,1[15, 302 Wis. 2d428,734 N.W.2d4Il.
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STATEMENT OF FACTS

Scott and Lynnea Waller are husband and wife and have owned property

at 6249 Mound Road, Delavan, Wisconsin since 1989. the property involves

1.51 acres of land (65,775 square feet), a one family residence, site

improvements, landscaping and out buildings. The properly is zoned A-1

Agricultural. It has been used by the Wallers since its acquisition in 1989 for

residential pu{poses, for hobby farming activities including raising chickens,

turkeys and pasturing sheep. R-296, p. 8.

On March 20,2008, American Transmission Company, LLC served the

Wallers with a Jurisdictional Offer of $99,500 for the purchase of a forty-five foot

utility easement along two sides of their triangular property covering .799 acres

(34,804 square feet) and running for a distance of 29I feet along the north

boundary ofthe property and 482 feet along the southeastern boundary for a total

distance of 7T feet. The easement covered 52.9I% of the lot. On June 1 1, 2008

ATC acquired the easement to install a 138 KV electric transmission line. R-259

Ex.1.

The property was appraised for ATC by John Rolling and Rolling & Co.

He concluded:

Before:
After:
Damage

$130,000
$ 48.000
$ 82,000 63%

Mr. Rolling allocated $7500 of the $82,000 in damages to demolish and

remove the residential improvements. The Rolling appraisal repoft contained the

following conclusion at page 18:
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"We conclude that the residential improvements are rendered

totally obsolete. Highest and best use changes from improved
residential to vacant industrial land."

R-259, Ex. 6
The Wallers retained Kurt Kielisch of Appraisal Group One to appraise

their property before and after taking. Mr. Kielisch made these findings:

Before: $132,000
After: $ 15.500

$116,500 88%

Mr. Kielisch also concluded that the residential improvements after taking

had no value. Mr. Kielisch allocated $15,000 to remove the residential

improvements. His report stated:

"Granting of such rights to the Grantee reduces the
property owner's right to enjoy their property and

utilize it to its fullest use. Due to the restricted use

of the property and the giving up of the right to
control the easement area, it is concluded that the
easement area represents a 100% loss of property
value to the property owner."

R-2s9
Ex.9

The Jurisdictional Offer set the following values:

Before: $ 130,000
After: $ 30.500
Damage $ 99,500 76.53%

R-259 Ex. I

On March 14,2008, Dave Davies, a representative of ATC, wrote to the

Wallers and proposed that they accept $99,500 for the taking of the easements.

The Wallers requested that the entire property be purchased and Dave Davies

agreed to buy the entire property for $132,000. But he conditioned that purchase
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on having the Wallers waive their relocation benefits under the provisions of Wis.

Stat. $32.19. R-266p.2

The Wallers rejected the offer. At a deposition on June 4, 2009, Lynnea

Waller quoted Dave Davies as saying, "You folks need to understand the ATC

has unlimited resources. If you try to take us to court, we will drag this out for

years and leave you penniless." R-146, R. App. 113. This threat turned out to be

prophetic. By February I, 2012 the Wallers had incumed $298,026.14 in

litigation expensesl.

The claim of the Wallers in this action involved only two items:

1. The Wallers asked ATC to acquire their property

for $132,000. This is the amount that the property was appraised

for by their appraiser; the State's appraiser appraised the property

at $130,000. Since ATC's Jurisdictional Offer was in the amount

of $99,500 for acquisition of the easements, the entire property

could have been acquired by the payment of an additional amount

of $32,500. ATC offered to pay that amount, but only upon the

condition that the Wallers would waive their relocation rights.

2. The relocation claim was in the amount of

$66,948.68 (R-43 Ex. A; R-47; R-50). In the Findings of Facts and

I By negotiating for a waiver of relocation benefits Mr. Davies may have violated the provisions
of Wis. Stat. $32.197, 532.25, ç32.26, 532.29 and Comm 202.001,202.08(3),202.10, and 202.72,
Wis. Adm. Code. That issue is not before the court but is part of the context of this case.
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Conclusions of Law, Judge Carlson allowed $58,936.812 but then

applied the statutory cap of $25,000 for relocation costs set out in

V/is. Stat. $ 32.19(4). R-41. The Court then added $1,350 for

moving costs, and awarded judgment for relocation costs in the

amount of $26,350, plus Court costs of $1,811.92 for a total

judgment of $28,161 .92. R-250, R. App 119.

'Only 5211,261.74 was allowed. The principal exclusion involved litigation expenses related to
the valuation trial ($52,097.50) and work done which related to the relocation claim and trial
(S I 1,892.00). The Wallers were forced to participate in the valuation trial and sought a V/rit of
Mandamus from the Court of Appeals to prevent it from proceeding. The exclusion of litigation
expenses in the valuation trial may have been improper. In Maxey v. Redevelopment Authority of
the City of Racine,l20 Wis. 2d 13,353 N.W.2d 812 (1984), similar circumstances existed in an
inverse condemnation action, and litigation expenses were allowed. The Wallers did not raise the
issue on cross-appeal, principally because of their conviction that litigation of this dispute had
already far exceeded reasonable boundaries. A similar decision was made regarding the Court's
application of the $ 32.19(4) limitation of $25,000 on the cost of replacement housing. Such a
limitation was ruled unconstitutionalin Luberv. Milwqukee County,47 Wis. 2d271,177 N.W.2d
380 (1e70).
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STATEMENT OF THE CASE

On March 20,2008, American Transmission Co., LLC, ATC, served the

Wallers with a Jurisdictional Offer to acquire a forty-five foot utility easement

along two sides of their triangulal property at 6249 Mound Road, Delavan,

Wisconsin. (R. 259, Ex. 1, R-App. p. 101.) The Jurisdictional Offer of $99,500

represented 76.53% of the $130,000 appraised value of the property. Id.

On April 25, 2008, the Wallers commenced an action pursuant to the

provisions of Wis. Stat. $ 32.06(5) claiming that the remnant left after the

acquisition of the easements was an uneconomic remnant as that term is def,rned

in 'Wis. Stat. $32.06(3m) (Case No. 08CV520). On }l4ay 7,2008 ATC petitioned

the Court for a hearing before the Condemnation Commission pursuant to the

provisions of Wis. Stat. $ 32.06(7) (Case No. 08GF78). (R. 6). At a hearing on

};4ay 22,2008, Judge Robert J. Kennedy declined to address whether the Wallers

were left with an "uneconomic remnant" and the case was adjourned to

November 5, 2008. He then referred the matter to the Condemnation Commission

on May 22,2008 and gave ATC immediate possession of the property without

objection from the'Wallers. (R. 10.)

Following a hearing on June 11, 2008, the Condemnation Commission

filed an Award of Damages in the amount of $90,000 based on the following

findings:

Fair Market Value before the taking $130,000.00
Fair Market Value immediately after the taking $ 40.000.00
Reduction in fair market value $ 90,000.00 69%
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(R. 47.) The Award of Damages of the Condemnation Commission was appealed

to Circuit Court of Walworth County on July 29,2008 (Case No. 08CV955).

On November 5, 2008 in Case No. 08CV520, the Court dismissed the

action, ruling that V/is. Stat. $ 32.06(5) did not authorize the Wallers to raise the

issue of whether they had been left with an uneconomic remnant. (R. 1 13.) An

Order for Dismissal was signed on November 18, 2008. (R. 53.)

On October 28, 2009, the Court of Appeals reversed the ruling and

remanded the case to the Circuit Court of Walworth County for trial on the issue

of whether the Wallers were left with an uneconomic remnant. Waller v. ATC

(lTlaller Ð,2009 V/I App. 172,322 V/is.2d 255,776 N.V/.2d 612.

On remand, the case was assigned to the Honorable John R. Race who

conducted a scheduling conference on January 4,2010. On January 22,2010,the

Court signed and filed a Scheduling Order which, contrary to the decision of the

Court of Appeals, directed that ajury trial be conducted in the related valuation

case (Case No. 08CV955) involving the Waller appeal from the award of the

Condemnation Commission, before atrial in the uneconomic remnant case would

occur (Case No. 08CV520). (R. 76.)

On February 24,2010, the V/allers petitioned the Court of Appeals to

issue a Writ of Mandamus directing the trial court to comply with the remand in

its decision dated October 28, 2009. (R. 82.) On March 17,2010, the Court of

Appeals denied the Petition for Mandamus on the ground that the trial court had

discretion on how to proceed after remand and on the ground that the Wallers

retained an adequate remedy by appeal. (R. 87.)
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A jury trial was conducted on March 22,23 and24,2010 in the related

valuation case involving the Waller appeal from the adequacy of an Award of

Damages by the Condemnation Commission (Case No. 08CV955). The jury

found:

Before Value:
After Value:
Damage

$132,000
$ 38.000
$ 94,000

(R. 187.)

Without taking evidence on the issue of whether the property left in the

ownership of the Wallers was an uneconomic remnant, the Court made an oral

ruling dismissing the Waller action in Case No. 08CV520, in which they

contended that they were left with an uneconomic remnant under Wis. Stat. $

32.06(3m). (R. 208, p. 42.) Judgment was entered on May 21,2010. (R. 197.)

The Wallers appealed on June 9,2010.

On May 25, 2011 the Court of Appeals reversed the dismissal of the

Waller uneconomic remnant action and stated:

As the V/allers were entitled to a determination of whether
their remaining property is an uneconomic remnant as defined in
Wis. Stat. $ 32.06(3m) prior to the just compensation phase of the
eminent domain proceedings, we reverse and remand for a $
32.06(5) hearing and proceeding consistent with this decision. If
the circuit court finds that the Wallers' property is an uneconomic
remnant, the jury's just compensation verdict is vacated.

Wqller v. ATC (Iraller II),2011 WI App 9l n17,334 Wis.2d 740,799
N.V/.2d 487.

On this second remand, the uneconomic remnant case was tried by Judge

James Carlson on November i0 and 14,2011. Judge Carlson found the

acquisition of the 45-foot easements resulted in the Waller property sustaining
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"substantially impaired economic viability". (R. 266, p. 5, fll3, R-App. p. 108.)

The Court then concluded the Wallers were left with an uneconomic remnant and

signed detailed Findings of Fact and Conclusions of Law and an Order for

Judgment and Judgment directing ATC to acquire the "uneconomic remnant"

based on a value of $130,000 for the entire property. (R. 266, p. 6, R-App. p.

109; R. 283, R-App. p. 110.)

On January 26, 2012, Judge Carlson conducted a hearing regarding the

claim of the Wallers to reimbursement of litigation expenses in the amount of

5299,626.74 pursuant to V/is. Stat. $ 32.28(3)(b). At that hearing, the Judge

ordered reimbursement of attomeys fees, and on March 9,2012 signed a final

order awarding the Wallers $2I1,261.74 in litigation expenses. (R. 286, R-App.

p. 111.)

On December 15, 2008 the Wallers filed a claim with ATC pursuant to the

provisions of Wis. Stat. $ 32.20 for relocation benefits due under Wis. Stat. $

32.19. ATC denied the claim. The V/allers then petitioned, pursuant to Wis. Stat.

5 32.26(5) that the Department of Commerce make a determination that the

'Wallers should be considered "displaced persons" entitled to relocation benefits

as a result of ATC's acquisition. (RR. 43.,8x.7.) On April 30, 2010 the Wallers

commenced an action pursuant to Wis. Stat. $ 32.20 to recover the amount of the

claim (Case No. 10CV691).
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The action to recover relocation expenses in the amount of $66,948.68

was tried before Judge James Carlson on January 25,2012. Judge Carlson found

that the Wallers were displaced persons entitled to relocation benefits. (RR. 47,

R-App.p. 116.) On February 29,2012 Judgment was entered in favor of the

Wallers in the amount of $28,161.92. (RR. 50, R-App.p. 119.) The Wallers'

claim for relocation expenses was reduced, in part, because of the provisions of

Wis. Stat. $ 32.19(4) which limits recovery for the acquisition of "replacement

housing" to $25,000. (RR. 47, R-App. p. 118)
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ARGUMENT

I.

Wis. Stat. $ 32.06(5) Providing for the
Commencement of a Challenge Action is the Only Way

To Raise the Issue of Whether the Property Left
In the Ownership of the Property Owner is an

"ljneconomic Remnant"

ATC contends that if the Wallers wished to raise the issue of whether they

were left with an uneconomic remnant following the acquisition of 45' utility

easements on two sides of their triangular property, they should have raised the

issue before the Condemnation Commission [Wis. Stat. $ 32.06(8)] and, if

necessary, raised the issue in an appeal to the Circuit Court pursuant to the

provisions of Wis. Stat. $ 32.06(10). ATC also suggests that as an option the

Wallers could have commenced an inverse condemnation action under the

provisions of Wis. Stat. $ 32.10. ATC cites no authority, in V/isconsin or across

the country, where an action regarding an uneconomic remnant was resolved in

either a valuation proceeding or in an inverse condemnation action.

In advancing its contention that the Wallers should have simply proceeded

to appeal the adequacy of the Award of Damages or commenced an inverse

condemnation action, ATC disregarded the lucid disposition of this issue in

Waller v. ATC, 322 Wis. 2d 255,776 N.V/. 2d 612 (2009) (Ilaller I) and in

ll/aller v. ATC,334 V/is. 2d 740,799 N.W. 2d 487 (2011) (Waller II). At

paragraph 14 in Ilaller I the Court said:

fl 14 The Wallers are persuasive in their assertion that the
two questions must be separated. As they observe, before
compensation can be set, there must be a determination of what is

-14-



being taken. In Atowhead Farms, Inc. v. Dodge County,21 Wis.
2d 647, 651, 124 N.W.2d 631 (1963), the court explained that
procedural issues must be resolved before an administrative body
or a court calculates compensation. In Rademann v. DOT,2002
WI App 59, n 37,252 Wis. 2d I9I, 642 N.W.2d 600, we agreed
and stated that, pursuant to WIS. STAT. $ 32.06(5), all issues other
than that of just compensation must be presented to the circuit
court within forty days of receipt of the jurisdictional offer.

*263 This permits the court and the commission to "devote full
attention" to the crucial issue ofjust compensation "without having
the deliberation deflected into consideration of collateral
procedural matters." Radentann, 252 Wis. 2d l9l, n 38, 642
N.W.2d 600. These principles are reflected in the plain language
of $ 32.06(3m), which requires the condemnor to make a
concuruent offer to purchase or condemn an uneconomic remnant.
The legislature made it clear that the property owner must be told
of the scope of the acquisition before the question of compensation
is negotiated.

t5l T 15 A property owner who is left with a substantially
diminished parcel of unencumbered property must have the right to
contest a condemnation that does not acknowledge an uneconomic
remnant. Here, the Wallers are challenging the right to condemn
the property as described by ATC in the jurisdictional offer. The
only statute that provides the property owner with a forum for
asserting such a right is WIS. STAT. $ 32.06(5). The declaration
of an uneconomic remnant triggers the condemnor's duty to offer
to acquire the remnant concurrently, giving the property owner the
opportunity to consider the offer in its totality. See $ 32.06(3m).
Furthermore, the existence of an uneconomic remnant also
implicates other propefiy owner rights such as relocation benefits
under WIS. STAT. $ 32.19, which the property owner may then
consider.

fl 16 The declaration of an uneconomic remnant is not a
meaningless exercise swallowed up in the compensation process,
but a separate pursuit by a *264 property owner to protect his or
her rights. The legislature created this statutory scheme to
"providef ] an orderly method of resolving the disputes involved in
the exercise of the eminent-domain power." Anowhead Farms,2l
V/is. 2d at 651, 124 N.W.2d 631. **617 Bringing an action to
declare an uneconomic remnant is just the type of procedural

-15-



matter that is meant to be resolved plior to addressing
adequacy of compensation.

This ruling was re-aff,rrmed by the Court of Appeals in Waller.I/ on May

25, 20II. The failure of ATC to address these holdings is ample basis for

affirming the Trial Court.

The contention that uneconomic remnant issues should be resolved in

valuation proceedings belies a fundamental misunderstanding of what is involved

in valuation proceedings. V/is. Stat. $ 39.09(69) provides as follows:

(6g) In the case of the taking of an easement, the
compensation to be paid by the condemnor shall be determined by
deducting from the fair market value of the whole property
immediately before the date of evaluation, the fair market value of
the remainder immediately after the date of evaluation, assuming
the completion of the public improvement and giving effect,
without allowance of ofßet for general benefits, and without
restriction because of enumeration but without duplication, to the
items of loss or damage to the property enumerated in sub. (6Xa)
to (g) where shown to exist.

This statute provides that the Court or a jury in a valuation case

must f,rrst determine the fair market value of the property before the taking and the

fair market value of the property after the taking. These determinations, once

made, do not reach the question of whether the property after taking has sustained

"substantially impaired economic viability".

The contention that "uneconomic remnant" claims should be

litigated in inverse condemnation actions pursuant to the provisions of Wis. Stat.

$ 32.10 is even less sustainable and also belies a basic misunderstanding of what

inverse condemnation actions are about. In Howell Plaza, Inc. v. State Híghway

Commission,92Wis.2d74,284 N.V/.2d 887 (1979), the standard for recovery is

the
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whether the condemnor has acquired all or substantially all of the benef,rcial use

of the property. In the Waller circumstances, the Wallers did retain full

ownership of a parcel of land, outside of the easement arca, that had a value of

approximately $32,500; that value was allocated to a commercial use after takino

Both appraisors agreed the value of the residential improvements had been

rendered totally obsolete or was totally destroyed; the Wallers were left with

commercial property that had value, although the residential property they needed

did not.

The V/allers were not eligible to make a claim under the inverse

condemnation provisions of Wis. Stat. $ 32.10 because they retained full

ownership of 3/q acre of land. It is that parcel that has sustained substantially

impaired economic viability, and in this action under Wis. Stat. $ 32.06(5) they

ask ATC to acquire it as an "uneconomic remnant". A property owner who has

been left with an uneconomic remnant following the acquisition of a utility

easement will not obtain a determination of his claim if he elects to appeal from

the adequacy of the award of damages under Wis. Stat. $ 32.06(10) (Appeal to the

Circuit Court) oÍ commences an inverse condemnation action under the

provisions of V/is. Stat. $ 32.10.

l7



il.

An "Uneconomic Remnant" Under V/is. Stat. I 32.06(3m)
Is a Parcel That. Following Taking. Has Sustained

"Substantiall)' Impaired Economic Viabilit)"'

ATC contends that the Waller property, after the taking of utility

easements by ATC, is not an uneconomic remnant. In making this assertion, ATC

challenges the Findings of Fact by Judge Carlson that the acquisition of the ATC

easements caused the Waller property to sustain "substantially impaired economic

viability". This finding was supported by an abundance of evidence, including

the admission by ATC's own appraiser that the residential value of the

improvements on the property were rendered "totally obsolete" and included in

his calculation of damages $7,500 to raze the residential improvements.

Findings of Fact by the Trial Court, supported by credible evidence, are

not reviewable under the provisions of Wis. Stat. $ 805.17(2).

Judge Carlson's Conclusion of Law that the V/aller property was an

"uneconomic remnant" after the taking is subject to review; but that conclusion of

law is compelled by the circumstances that the statutory standard, "substantially

impaired economic viability" has been satisfied. An "uneconomic remnant"

under Wis. Stat. $ 32.06(3m) is a parcel that, following taking, has sustained

"substantially impaired economic viability".

ATC's appeal on this issue is frivolous.

l8



ilI.

Wis. Stat. $ 32.28 Authorizes Pa)'ment of
Litieation Expenses for Litigants Who Prevail

In a Challenge to a Right to Take Action
Commenced Pursuant to V/is. Stat. $ 32.06(5)

ATC contends that the Wallers were not eligible for payment of litigation

expenses.

The awarding of litigation expenses is mandated in successful challenge

actions brought under the provisions of V/is. Stat. $ 32.06(5). 'Wis. Stat. $

32.28(l) and (3) provide as follows:

32.28 Costs. (1) In this section, "litigation expenses" means the
sum of the costs, disbursements and expenses, including
reasonable attorney, appraisal and engineering fees necessary to
prepare for or participate in actual or anticipated proceedings
before the condemnation commissioners, board of assessment or
any court under this chapter.

(3) In lieu of costs under ch. 814, litigation
expenses shall be awarded to the condemnee if:

(b) The court determines that the
condemnor does not have the right to condemn part or all of the
property described in the jurisdictional offer or there is no
necessity for its taking.

The granting of litigation expenses by the Court of Appeals reflects a

sound application of a statutory standard to uncontested facts.

-t9-



IV.

The Wallers V/ere Displaced Persons
Under Wis. Stat. $ 32.19(21(eXa)

Because of the Acquisition of Utility Easements
By ATC.

ATC contends that the V/allers are not eligible for relocation benefits

because they voluntarily moved from their property.

The record establishes that as early as the Spring of 2008 the Wallers

conducted an exhaustive search of replacement property which was resolved by a

purchase on March 12,2009. Occupancy of the new property was delayed as a

result of well problems and the necessity of improvements to obtain an occupancy

permit. The Wallers eventually occupied their new home on August 15,2009.

Despite the Wallers' obvious entitlement to relocation benefits, ATC

declined to prepare a relocation benefit plan as required by V/is. Stat. $ 32.25.

The V/allers filed a claim with ATC for relocation benefits on December 15,

2008. That claim was denied. The Wallers then petitioned the Department of

Commerce to review their eligibility for relocation benefits pursuant to Wis. Stat.

ç 32.26(5). After an exhaustive investigation by Mr. Jack Sanderson of the

Department of Commerce, he determined on June 3,2009 that the Wallers were

displaced persons and entitled to relocation benefits under the provisions of Wis.

Stat. $ 32.19(2)(e)(a). Following a trial on January 5,2012, Judge Carlson found

that the Wallers were displaced persons and ordered judgment in favor of the

Wallers for relocation expenses in the amount of $28,161 .92. P.-47,R. App. 1 19

The award of relocation expenses is based on established facts and a clear

statutory standard.
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CONCLUSION

The Wallers' challenge to the right of ATC to acquire utility easements

unless and until it acquires the balance of their property as an "uneconomic

remnant" was properly commenced pursuant to the clear language of 'Wis. Stat. $

32.06(5). That conclusion is supported by two disciplined decisions of the Court

of Appeals.

The conclusion of the Trial Court that the W'allers were left with an

"uneconomic remnant" is supported by the agreement of the appraisers for both

ATC and the Wallers that the value of the residential improvements were

rendered" totally obsolete" and the ATC appraiser allocated $7,500 of his $82,000

determination of damages to raze those residential improvements.

Under these facts, the Wallers were clearly displaced persons and entitled

to relocation benefits. The Findings of Fact of the Trial Court are non-reviewable

because they are supported by unchallenged and unrebutted facts in the record.

Wis. Stat. $ 805.17(2).

This appeal is an unconscionable prolonging of this litigation that has

involved protracted stress on an extremely vulnerable family. Sanctions are

appropriate. The Judgments should be affirmed and reimbursement of litigation

expenses under Wis. Stat. $ 32.28 ordered.
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1 

INTRODUCTION 

Taking private land for a public purpose with just 

compensation paid, a power granted by the state and federal 

constitutions, is essential for efficient government and 

economic development.  The cases that help define that 

authority sometimes involve, in purely financial terms, 

“small” disputes.  But they are not small to the property 

owner, who may have a home or farmland at stake, or to a 

municipality or utility that necessarily uses condemnation 

often and benefits (along with its customers and ratepayers) 

from clear rules and procedures. 

Susette Kelo’s determination to hold on to her modest 

home in Connecticut led to one of the U.S. Supreme Court’s 

most important Fifth Amendment land use decisions.  Kelo v. 

City of New London, 545 U.S. 1158 (2005).  Here, in this 

dispute between homeowners and a utility, the amount “at 

issue” is less than $80,000, by any account, and focused on an 
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easement.  Yet the dispute’s importance to the statutory 

process for condemnation, especially in light of the two 

previous appellate decisions involving these parties and, 

already, a second uneconomic remnant case on an unrelated 

transmission line project, warrants this Court’s law-

developing attention and the procedural clarity it should bring 

for the entire state. 

REPLY ARGUMENT 

I. 8341 MURPHY IS NOT DISTINGUISHABLE. 

The Wallers seek to distance themselves from the 

inevitable and untenable procedural impact of the precedent 

their cases have created.  They deny that the Dane County 

Circuit Court’s orders in American Transmission Company 

LLC v. 8341 Murphy, LLC—freezing the condemnation 

process while an “uneconomic remnant” dispute proceeds—

are a necessary outcome of Waller I and II.  They claim that 

the result in 8341 Murphy is “unusual,” Resp. Br. 1, and that 
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“[a] typical condemnee will not object to the acquisition of 

the easement for the amount of the Jursidictional Offer if for 

some reason there is a delay in the trial on its claim that ATC 

must also acquire an uneconomic remnant.”  Id. at 2.  Not so.  

The result in 8341 Murphy is the logical and inevitable 

conclusion to the Wallers’ position—a result that threatens to 

increase project costs and to delay needlessly public projects 

by denying condemnors possession. 

The Wallers also claim that, in their case, “ATC was 

not delayed in acquiring an easement on the Waller property,” 

even though the record leaves no doubt that the Wallers did 

everything possible to ensure that the uneconomic remnant 

determination would not be streamlined into the valuation 

process.  See Initial Br. 33.  The Wallers refused to consent to 

try the uneconomic remnant claim in the valuation case and 

twice appealed and once filed a writ of mandamus to prevent 

the circuit court from doing just that. 
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More pertinent, however, the Wallers themselves did 

not have the “benefit” of the precedent they now have 

created, requiring the resolution of uneconomic remnant 

issues in a separate proceeding before valuation—or anything 

else—can occur.  The 8341 Murphy landowners do have the 

benefit of that precedent, as will every landowner, to bring an 

uneconomic remnant claim from now until this Court re-

articulates the proper statutory procedure. 

Still, the 8341 Murphy case, of which this Court can at 

least take judicial notice, is not central to ATC’s arguments 

on appeal.  It is but a concrete example of the inevitable 

(though perhaps unintended) procedural consequences of the 

Court of Appeals’ holdings in Waller I and Waller II.  This 

Court can only reverse those procedural consequences—in 

clear conflict with the condemnation code—by reversing 

Waller I and Waller II.  There is no other avenue for restoring 

reason and efficiency to the condemnation process. 
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II. ATC HAS NEVER THREATENED THE 
WALLERS. 

Throughout these cases’ protracted history, rather than 

squarely address ATC’s condemnation code-based 

arguments, the Wallers often have relied on hyperbole, 

inadmissible evidence, and misleading record citations to give 

their argument equitable appeal.  Yet two separate trial courts 

have declined to admit that evidence.  Because the Court is 

likely to hear these same misleading record citations at oral 

argument, this short reply addresses them. 

In their “Statement of Facts,” the Wallers repeat a 

familiar refrain: ATC threatened to bankrupt them through 

the pursuit of these condemnation proceedings.  While the 

issue of intent has almost no bearing on the legal conclusions 

the Court will reach, ATC’s motives are, and always have 

been, to obtain title to no more property than is necessary to 

effectuate a public purpose and to obtain a consistent 
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interpretation and application of the condemnation code.  The 

repeated assertions that ATC has threatened to use or has 

used these proceedings to harass the Wallers, see Resp. Br. 7, 

and their calls for sanctions against ATC, id. at 21, are 

unfounded. 

The Wallers allege that during the failed negotiations 

for a consensual acquisition of their property, a land 

acquisition agent for ATC threatened to “leave them 

penniless.”  Resp. Br. 7.  For that quotation, the Wallers cite 

R.146 and include in their appendix selected pages from a 

June 4, 2009 deposition of Lynnea Waller.  These allegations 

have been continuously denied, and the Court should 

disregard these “record citations” and the emotional 

arguments premised on them. 

Evidence of settlement negotiations for the consensual 

acquisition of property prior to a taking, including the amount 

of a jurisdictional offer, is inadmissible.  See Initial Br. 67-69, 
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citing Wis. Stat. § 904.08; Connor v. Michigan Wisconsin 

Pipe Line Co., 15 Wis. 2d 614, 624, 113 N.W.2d 121 (1962) 

(“there exists here an even stronger basis for a rule of 

evidence excluding, as privileged, statements by the parties in 

such compulsory [condemnation] negotiations”); Herro v. 

DNR, 67 Wis. 2d 407, 430-32, 227 N.W.2d 456 (1975). 

The Wallers’ record citation for ATC’s alleged threat, 

R.146, does not even contain the deposition pages excerpted 

in their appendix (R.App.113).  Worse, that record citation is 

to a record item in the valuation case, No. 08-CV-955.  

Though the record of the valuation proceeding was 

incorporated into the record of the right-to-take case (No. 

08-CV-520), see Initial Br. 21-22, the valuation verdict is not 

on appeal.  It never has been. 

More significantly, after extensive pre-trial argument 

in the valuation case, Judge Race granted ATC’s motion to 

exclude all argument or evidence relating to settlement offers 
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and negotiations for a voluntary acquisition of the property.  

See R.170, ¶ 2.  Judge Carlson also ruled such evidence 

inadmissible in the right-to-take case, see R.304:31-34, 

although he inexplicably incorporated certain details of the 

pre-condemnation negotiations into his findings of fact.  See 

Initial Br. 68-69.  Mrs. Waller was present for and available 

to testify at all of the trials in these cases.  (She testified in the 

valuation and uneconomic remnant trials, but not in the 

relocation expenses trial.)  The “penniless” testimony does 

not appear in any of Mrs. Waller’s trial testimony—no doubt 

for several reasons but largely because the trial courts 

excluded it. 

Yet, because the Wallers persisted in presenting 

inadmissible evidence of pre-condemnation settlement 

negotiations, ATC elected—in the relocation expenses trial—

to address the “evidence” head-on, explicitly inquiring about 

the threats allegedly made by ATC’s land acquisition agent, 
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Dave Davies.  Mr. Davies denied making such statements.  

RR.55:242-43.  The Wallers did not rebut Mr. Davies’ 

unequivocal testimony.  The only evidence admitted at any of 

the three trials, therefore, is a denial under oath—the 

statements on which the Wallers rely throughout their 

response brief were never made. 

The Wallers have not challenged (or even 

acknowledged) any of the various trial courts’ discretionary 

evidentiary rulings that excluded the “penniless” testimony.  

They cannot now rely on that inadmissible evidence on 

appeal.  Deposition testimony is to be used at trial under very 

limited circumstances, see Wis. Stat. § 804.07, and even then 

only “so far as admissible under the rules of evidence.” Id. at 

§ 804.07(1).  See also Wis. Stat. § 901.03(1)(b) (“[e]rror may 

not be predicated upon a ruling which … excludes evidence 

unless a substantial right of the party is affected; and …the 

substance of the evidence was made known to the judge by 
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offer…”).  None of these circumstances apply; the Court 

should disregard the Wallers’ argument. 

CONCLUSION 

For the foregoing reasons, and for those stated in 

ATC’s initial brief, ATC requests that the Court: 

1. Conclude that there is no private right of action 

to bring uneconomic remnant claims—such claims are for 

just compensation and must be raised in valuation 

proceedings; 

2. Reverse the judgment declaring the after-taking 

property an uneconomic remnant and remand the case with 

directions to enter judgment for ATC;  

3. Reverse the order granting the Wallers litigation 

expenses and the judgment awarding the Wallers relocation 

benefits and remand both cases with directions to enter 

judgment for ATC—the Wallers are not displaced persons 

and they are not entitled to any relocation benefits. 
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INTRODUCTION 

This case implicates the provision of basic, 

indispensable utility services such as electricity, gas, and 

water—a quintessential public good at stake in the exercise of 

eminent domain.  See 8-G14A Nichols on Eminent Domain 

§ G14A.01 (noting that public utilities providing gas, 

electricity and water are “necessary for the maintenance of 

lives and occupations of the public”).  The amicus Wisconsin 

Utilities Association (“WUA”) is an association of Wisconsin 

public utilities companies that construct, operate and maintain 

distribution systems for electricity, natural gas, and water 

throughout the state.1   

Residents throughout Wisconsin depend on the WUA 

members for their utility services.  To fulfill their 

responsibility to provide these important services, the WUA 

members must periodically employ the eminent domain 

process to obtain property necessary for the construction of 

new power lines, gas pipes, and water pipes.  This Court’s 
                                              

1 WUA members which are not parties to this suit include Alliant 
Energy; City Gas Company; Madison Gas & Electric Company d/b/a 
MG&E); Wisconsin Electric Power Company (d/b/a We Energies); 
Wisconsin Public Service Corp.; Northern States Power Company, a 
Wisconsin Corporation (d/b/a Xcel Energy); and Superior Water, Light 
and Power.   
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construction of the rights and procedures under Wisconsin’s 

eminent domain statutes (“Chapter 32”) not only affects the 

WUA members, it also affects their customers’ interests in 

reasonably priced utility services and sufficient electric, gas, 

and water distribution infrastructure to support economic 

development and growth throughout Wisconsin.   

For the following reasons, the WUA members urge the 

Court to conclude that a condemnee’s claim that it has been 

left with an uneconomic remnant must be asserted in a 

valuation proceeding. 

ARGUMENT 

I. CHAPTER 32 PROVIDES CONDEMNEES WITH 
COMPREHENSIVE PROTECTION, 
INCLUDING THE RIGHT TO CHALLENGE 
THE ADEQUACY OF COMPENSATION 
THROUGH A VALUATION PROCEEDING. 

This Court has previously recognized a need to 

construe Chapter 32 in favor of providing condemnees with 

procedural and substantive protections during the 

condemnation process.  See, e.g., Klemm v. Am. Transmission 

Co., 2011 WI 37, ¶ 76, 333 Wis. 2d 580, 798 N.W.2d 223.  

Importantly, however, this case does not require the Court to 

employ this general rule of construction because this case 

does not involve interpreting an ambiguous provision of 
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Chapter 32 or deciding whether to interpret it to provide 

condemnees with additional procedural or substantive rights 

not explicitly granted by the Legislature.  Rather, the 

Legislature has already provided in Chapter 32 a 

comprehensive procedure by which condemnees who – like 

the Wallers – feel that they are left with an uneconomic 

remnant, can pursue that claim and obtain all of the relief to 

which they are entitled.  The court of appeals misinterpreted 

the procedure created by the Legislature and allowed the 

Wallers to bring an action not authorized by Chapter 32.  By 

so doing, the court of appeals created inefficiencies and added 

expense to the condemnation process, increases in costs that 

are eventually passed on to all utility ratepayers.   

But more problematically, the court of appeals also 

created the potential for landowners to delay utilities from 

obtaining possession of the interest being condemned 

(whether an easement of a fee) until the uneconomic remnant 

issue asserted in a “right to take challenge” under Wis. Stat. 

§ 32.06(5) is resolved.  That outcome would have very 

significant adverse impacts.  Currently, utilities can obtain 

possession of the needed property before valuation issues are 

resolved so that construction of the public improvement can 
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proceed while the amount of compensation due the 

condemnee is determined.  If a landowner can now get all 

proceedings stayed until the uneconomic remnant action is 

decided, it may prevent utilities from obtaining possession 

and so delay needed public improvements.  Such an outcome 

is not needed in order to protect the rights of condemnees 

who believe that after condemnation they will be left with an 

uneconomic remnant.  

The United States and Wisconsin Constitutions require 

a public purpose and the payment of just compensation to 

permit condemnation.  See U.S. Const. Amend. V; Wis. 

Const. Art. I, § 13.  The Legislature created extensive 

procedural protections to guard these constitutional rights.  

See Klemm, 2011 WI 37, ¶ 37 (noting that Chapter 32 

“provides comprehensive statutory procedures for 

condemnation”). 

First, a condemnee who believes a condemnation was 

impermissible (because it was procedurally defective, lacked 

a public purpose, or exceeded the scope of the public 

purpose) is entitled to assert these challenges through a right-

to-take proceeding.  Wis. Stat. § 32.06(5) (establishing “right-

to-take” claim); see also Falkner v. Northern States Power 
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Co., 75 Wis. 2d 116, 132, 139, 248 N.W.2d 885 (1997) 

(condemnation must be “reasonably necessary, reasonably 

requisite and proper for the accomplishment of the public 

purpose for which the property is sought”); Wis. Stat. § 32.07 

(establishing procedure for determining the necessity of a 

taking); Wis. Stat. § 32.12 (requiring that the necessity for a 

taking be determined before title can be perfected).   

Second, a condemnee who accepts the propriety of the 

condemnation, but contests the adequacy of the compensation 

offered by the condemnor, is entitled to assert this challenge 

through a valuation proceeding.  Wis. Stat. §§ 32.06(7)-(10).   

Third, a condemnee who believes that their property 

interest was taken by the condemnor without any 

compensation is entitled to assert this challenge through an 

inverse condemnation proceeding.  Wis. Stat. § 32.10.   

By creating these three separate statutory procedures, 

the Legislature ensured that condemnees have appropriate 

mechanisms for addressing any issue they might wish to raise 

concerning an allegedly improper deprivation of their 

property rights through condemnation.    
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II. CHAPTER 32 REQUIRES ALL VALUATION 
CLAIMS, INCLUDING NONECONOMIC 
REMNANT CLAIMS, TO BE RESOLVED IN A 
VALUATION PROCEEDING. 

The question before the Court is not whether 

condemnees have the right to insist that a condemnation is 

procedurally proper, that the full extent of a condemnation is 

justified by a public purpose, and that just compensation is 

paid.  Rather, the Court must determine which of the three 

statutory procedures created to protect these rights—a right-

to-take proceeding, a valuation proceeding, or an inverse 

condemnation proceeding—is the appropriate method for 

raising and resolving an uneconomic remnant claim.   

Chapter 32 defines an uneconomic remnant as “the 

property remaining after a partial taking . . . of such size, 

shape or condition as to be of little value or of substantially 

impaired economic viability.” Wis. Stat. § 32.06(3m) 

(emphasis added).  This statutory definition demonstrates that 

the merits of a condemnee’s uneconomic remnant claim hinge 

solely on the value and economic viability of the remaining 

property—questions of valuation.  See also, e.g.,  State ex rel. 

Sec’y of DOT v. Baynard, Nos. 97C-10-045, 97C-10-046, 

2001 Del. Super. LEXIS 71, at *7 (Del. Super. Ct. Feb. 8, 
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2001) (factors relevant in determining whether residual 

property constitutes an uneconomic remnant include “value 

and utility”); City of Lincoln v. Barringer, 126 Cal. Rptr. 2d 

178, 182 (Cal. Ct. App. 2002) (factors relevant in determining 

whether residual property constitutes an uneconomic remnant 

include “size, shape and condition” and resulting market 

value).  Indeed, the gravamen of an uneconomic claim is that 

the condemnor failed to account for the full impact of the 

taking on the remaining property interests and that this failure 

requires an adjustment in the amount of compensation to be 

paid.   

Several aspects of Chapter 32 compel the conclusion 

that an uneconomic remnant claim must be asserted and 

resolved within a valuation proceeding, not a right-to-take 

proceeding.  As an initial matter, the Wisconsin statute 

providing for right-to-take proceedings explicitly excludes 

matters of compensation from the proceeding.  Wis. Stat. 

§ 32.06(5) (“When an owner desires to contest the right of the 

condemnor to condemn the property described in the 

jurisdictional offer for any reason other than that the amount 

of compensation is inadequate” the owner may bring a right-

to-take action) (emphasis added); see Klemm, 2011 WI 37, 
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¶ 18 (“Statutory interpretation begins with the text of the 

statute.”).  A condemnee asserting an uneconomic remnant 

claim is saying that the money offered for the interest taken 

by the condemnor is inadequate because the condemnor has 

effectively taken the entire value of the parcel, but only paid 

for part of it.   The statutory language explicitly prohibits 

precisely this question from being asserted in a proceeding 

under § 32.06(5), but that is what the court of appeals 

commanded be done in this case.  Id. 

This statutory exclusion also makes practical sense for 

two reasons.  First, the value and economic viability of the 

property remaining after condemnation are wholly unrelated 

to the issues properly within the scope of a right-to-take 

proceeding—whether the condemnation procedure was 

proper, whether there was a public purpose justifying the 

condemnation, and whether all property condemned was 

necessary for that public purpose.  If the Court affirms the 

procedure followed in this case, a condemnee may maintain a 

right-to-take action despite making absolutely no challenge to 

the right to take their property.  E.g., R.111:15 (the Wallers 

conceded ATC’s right to take their property, and sought only 

to challenge the amount of compensation to be provided 
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based on the value of the alleged uneconomic remnant in the 

right-to-take proceeding).  If the Wallers had contended that 

ATC took a wider right-of-way than was needed for the new 

transmission line, that issue could be raised in an action under 

§ 32.06(5).  But the Wallers did not make such an argument.    

Second, Chapter 32 created another proceeding that 

provides a much more appropriate setting for addressing the 

value and economic viability of the property remaining after 

condemnation—the valuation proceeding.  The purpose of a 

valuation proceeding is to calculate the value of the property 

interest condemned to ensure that the condemnee receives 

just compensation.  See Wis. Stat. §§ 32.06(7)-(10).  This 

question requires consideration of the characteristics of both 

the property itself and the market in which it could be sold.  

See Alsum v. Wis. DOT, 2004 WI App 196, ¶ 19, 276 Wis. 2d 

654, 689 N.W.2d 68 (evidence relevant to a valuation 

proceeding includes “property’s usability, character and the 

market in which the property would be sold . . .”).  These 

questions mirror the same questions raised by an uneconomic 

remnant claim, which requires determining the value of the 

property remaining by looking to the characteristics of the 

property and the market in which it could be sold.  See Waller 
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v. Am. Transmission Co. LLC, 2009 WI App 172, 322 Wis.2d 

255, ¶ 13, 776 N.W.2d 612 (noting that the “question of the 

existence of an uneconomic remnant is difficult to separate 

from the determination of the value of the remnant.  By its 

very name, an uneconomic remnant seems to require 

valuation.”).  The nearly-perfect overlap between valuing the 

property taken and the property remaining leads to the logical 

conclusion that the Legislature intended that these questions 

be resolved once through the same valuation proceeding.   

III. CHAPTER 32 SHOULD BE CONSTRUED TO 
EFFECTUATE THE LEGISLATURE’S 
BALANCING OF PROTECTION FOR 
CONDEMNEES AND PROMOTION OF THE 
PUBLIC GOOD. 

When the Wisconsin Legislature promulgates 

legislation, it weighs relevant competing interests and 

priorities.  See, e.g., Flynn v. Dep’t of Admin, 216 Wis. 2d 

521, 539, 576 N.W.2d 245 (1998) (emphasizing that it is “the 

province of the legislature . . . to determine public policy”).  

One of the primary purposes underlying Chapter 32 is to 

provide condemnees with sufficient protections throughout 

the condemnation process.  See infra at Part I.  Importantly, 

however, protection of condemnees is not the only interest at 

stake during the exercise of eminent domain.  Another 
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important purpose underlying Chapter 32 is to provide 

efficient, cost-effective condemnation proceedings to promote 

the public good.  See, e.g., Pulvermacher Enters., Inc. v. 

State, DOT, 166 Wis. 2d 234, 241, 479 N.W.2d 217 (Ct. App. 

1991) (emphasizing that the purpose of “provid[ing] an 

efficient, final resolution”).  The core of Chapter 32 is the 

recognition that individual property interests must 

occasionally give way to the greater public good, even when 

condemnees might not voluntarily sell their property rights 

for this purpose.  See Falkner v. Northern States Power Co., 

75 Wis. 2d 116, 128 (internal quotation marks and quoting 

citation omitted) (“The right to condemn . . . is often 

indispensable for the common good”).  Efficiency and cost-

effectiveness in the condemnation process are essential for 

the exercise of meaningful eminent domain rights.   

For example, Wisconsin utilities such as the WUA 

members depend on efficient condemnation procedures to 

allow them to quickly construct new power lines, gas pipes, 

and water pipes to meet Wisconsin’s growing utility needs.  

Delays in securing the property rights necessary for such 

construction inevitably postpone the project’s completion and 

the delivery of these additional utility services, resulting in a 
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direct impact on Wisconsin residents.  The financial expenses 

associated with the eminent domain process also directly 

impact Wisconsin residents, as the costs of doing business as 

a utility are largely passed on to customers through rates.   

Here, the landowner’s interest in receiving full 

compensation and the utility’s interest in efficient, cost-

effective condemnation procedures are not at odds.  Chapter 

32 has already provided a procedure – the valuation 

proceeding – that protects both interests.  There was no need 

or reason for the court of appeals to authorize the landowners 

to take a different course.  See MBS-Certified Pub. 

Accountants, LLC v. Wis. Bell, Inc., 2012 WI 15, ¶ 42, 338 

Wis. 2d 647, 809 N.W.2d 857 (in interpreting a statute, a 

court should consider “the statute’s scope, context, and 

purpose”).  The Court should specifically avoid adopting a 

procedure that is contrary to these underlying statutory 

purposes or that constructs additional rights beyond those 

provided by the Legislature.  See Pulvermacher Enters., Inc., 

166 Wis. 2d at 241 (rejecting state’s argument about 

construction of Chapter 32 because it was “contrary to the 

regulatory scheme of the legislature, which is to provide an 

efficient, final resolution to the compensation question”);  
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Klemm, 2011 WI 37, ¶ 18 (“An interpretation that fulfills the 

purpose of the statute is favored over one that undermines the 

purpose.”).   

A. Resolution In A Valuation Proceeding 
Retains Comprehensive Protections For 
Condemnees While Promoting The Public’s 
Interest In Efficient, Cost-Effective 
Condemnation.  

Resolution of an uneconomic remnant claim within a 

valuation proceeding allows landowners to raise any issues 

they may have about being left with an uneconomic remnant 

and is consistent with the statutes.  The Legislature provided 

in Wis. Stat. § 32.06(3m) that where there is an uneconomic 

remnant, the “condemnor shall offer” to acquire the remnant 

and “may acquire it by purchase or by condemnation if the 

owner consents.”  By this language the Legislature required a 

condemnor to attempt to acquire any uneconomic remnant 

and gave landowners the option to accept or reject the 

condemnor’s offer.  Friction might arise under two 

circumstances:  a) the condemnor makes an offer to purchase 

an uneconomic remnant that the landowner rejects as 

inadequate; or b) the condemnor disagrees with the 

landowner that the property remaining after the partial taking 

is an uneconomic remnant.  In either instance the landowner 
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can assert all rights – and receive full compensation – through 

a valuation proceeding where the landowner’s experts can  

demonstrate that the remaining property is indeed 

uneconomic and can opine on the amount of value that the 

landowner has lost.   

In contrast, in a right-to-take proceeding under 

§ 32.06(5), there is no provision for the award of damages 

and no right to a jury trial to determine just compensation.   

There is simply no reason for issues concerning uneconomic 

remnants to ever be raised in a right-to-take proceeding.  

Even if a landowner brought a challenge to a condemnation 

under § 32.06(5) on the grounds that an uneconomic remnant 

existed because the condemnor took a wider right-of-way 

than needed, the inquiry would be how wide an easement was 

needed for utility purposes, not whether a wider easement 

produced an uneconomic remnant.  Whether an uneconomic 

remnant results from the taking goes only to how much the 

condemnor must pay, not to whether the condemnor has the 

right to take the property interest.     
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B. Resolution In A Right-To-Take Proceeding 
Produces Inefficiency And Delay And 
Creates New Condemnee Rights Beyond 
Those Provided By The Legislature. 

By importing questions about value and economic 

viability into the right-to-take action (questions that were 

largely relitigated in the subsequent valuation proceeding), 

the procedure adopted by the Court of Appeals undermined 

one of the primary purposes of Wisconsin eminent domain 

statutes – to provide for efficient, cost-effective takings in 

support of the public good.  The protracted, duplicative 

Waller cases highlight the extreme inefficiency, delay, and 

additional expenses created by resolving an uneconomic 

remnant claim in a right-to-take proceeding.2  

In addition to producing inefficiency and delay, 

resolution of an uneconomic remnant claim in a right-to-take 

proceeding affirmatively creates new rights beyond those 

provided by the Legislature in Chapter 32.  As noted by 

                                              
2 A recent case further illustrates the procedural mischief created 

by the Waller cases.  In Am. Transmission Co. LLC v. 8341 Murphy, 
LLC, No. 2012 CV 2766, the condemnation commission and circuit court 
indefinitely stayed valuation proceedings pending resolution of an 
uneconomic remnant claim in a right-to-take action pursuant to the 
Waller decisions.  This procedure would further compound the delays 
and inefficiency inherent in resolving an uneconomic remnant claim in a 
right-to-take proceeding. 
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circuit court Judge Kennedy, permitting a condemnee to 

litigate an uneconomic remnant claim in a right-to-take 

proceeding affords the landowner “two kicks at the cat.”  

R.113:65.  There is no statutory support for allowing a 

condemnee to challenge the value of compensation to be 

provided first through a right-to-take action and then again 

through a valuation proceeding.  Chapter 32 provides one, 

and only one, proceeding in which a condemnee can dispute 

the amount of compensation to be paid—the valuation 

proceeding. 

CONCLUSION 

This case does not require the Court to resolve a 

conflict between the rights of landowners subject to 

condemnation and the interests of the public in lower utility 

rates.  There is no conflict here.  The Legislature has already 

given landowners the right to seek reimbursement in a 

valuation proceeding when a partial taking results in an 

uneconomic remnant.   Accordingly, the WUA urges the 

Court to hold that a landowner may not assert an uneconomic 

remnant claim in a right-to-take action.   
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Respectfully submitted this 25th day of March, 2013.   
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INTRODUCTION

The Wisconsin Utilities Associatifln, Inc. (WUA) acknowledges that ATC is one

of its members, and states that its membership also includes Alliant Energy (Wisconsin

Power &Light Co.); City Gas Company; Madison Gas &Electric Company; Wisconsin

Electric Power Company (d/b/a WE Energies); Wisconsin Public Service Corporation;

Northern Stakes Power Company, a Wisconsin Corporation (d/b/a Xcel Energy); and

Superior Water, Light and Power.

The Wisconsin Utilities Association, Inc. does not acknowledge that Madison Gas

& Electric Company, Wisconsin Electric Power Company, Wiscotlsin Power &Light

Company, and Wisconsin Public Service Corporation are owners of American

Transmission Company, LLC.' R. App. 103. The Wisconsin Utilities Association has

only three other members: City Gas; Superior Water, Light and Power; and Dominion.

The Supreme Court is asked. to consider whether the non-party brief of Wisconsin

Utilities Association, Inc. (WUA) is being filed by an entity which is really a nonparty.

~ 2011 Annual. Report of ATC (Supp. App. 105-107)



ARGUMENT

The Sole Remedy for a Property Owner Who Has Been Left

With an Uneconomic Remnant Following a Partial Taking

For an Easement is an Action Pursuant to the Provisions of

Wis. Stat. ~ 32.06L5~

The Wisconsin Utilities Association contends that "there is no explicit statutory

authority that says a landowner must assert an uneconomic remnant claim in a separate

right-to-take action".

In making that contention, the Wisconsin Utilities Association disregarded the

language of Wis. Stat. § 32.Ob(5) which provides in relevant part as follows:

(5) COURT ACTION TO CONTEST RIGHT OF

CONDEMNATION. When an owner desires to contest the right of the

condemnor to condemn the property described i~1 the jurisdictional offer

for any reason other than the amount of compensation offered is

inadequate, such owner may within {40) days from the date of personal

service of the .Turisdic~ional Offer ...commence an action in the circuit

court of the county wherein the property is located, naming the condemnor

as defendant. Such action shall. be the only manner in which any issue

other than the amount of just compensation ...1na~be raised pertaining to

the condenuiation of the property described in the jurisdictional offer... .

The commencement of an action by an owner under this subsection shall

not prevent a condemnor from filing a petition provided in sub. {7) and

proceeding thereon.... (emphasis added)

In Walle~~ v. ATC (YVaZIe~~ I), 2009 WI App. 172, 322 Wis. 2d 255; 776 N.W.2d

612, and again in Waller v. ATC (YValler~ II), 2011 WI App 91 ~i7, 334 Vdis. 2d 740, 799

N.W2d 487, the Court of Appeals approved the use by the Wailers of an action under

Wis. Stat. ~ 32.06(5) to raise the issue of whether they had been left with an uneconomic

remnant. ATC elected not to petition for review of eithef• decision.

Wisconsin Utilities Association also contends that in an unrelated case, Am.

Trar~smissior~ Ca LAC v. 8341 11~uN~hy, LLC, No. 2012 CV 2766, ATC was prevented



from acquiring a utility easement until after a full trial was conducted on the issue of

whether the owner was left with an uneconomic remnant.

The record in the 83= 1 Mur phy, LLC case is not now before the court, and it

cannot be determined why ATC was not permitted to proceed with the acquisition of the

needed easement in view of the quoted language above that the commencement of a

challenge action under Wis. Stat. ~ 32.Ob(5) shall not prevent the condemnor from filing

the petition provided in (7) and proceeding thereon. Further, it is unclear why the trial

court did not grant an immediate trial of the uneconomic remnant claim in the 8341

Murphy, LLC case.

In Waller, ATC was given immediate possession of the property and permitted to

proceed before the Condemna#ion Commission to obtain an award of damages which,

when paid, transferred title to it for the desired easement.

In making its argument that uneconomic remnant claims cannot be raised in a

right-to-take challenge under Wis. Stat. ~ 32.06(5), WUA does not address the

unambiguous terms of Wis. Stat. § 32.06(5); nor does it address the comprehensive

treatment. of that issue by the Court of Appeals in two separate decisions.

In contending that an uneconomic remnant claim should be made in the valuation

proceeding; WUA displays a fundamental misunderstanding of what happens in a

valuation proceeding before the Condemnation Commission or before the circuit court.

In those proceedings, the oily issue which may be considered is the value of the property

before taking acid the value of the property after faking. This proposition is estab1is11ed in

3



the specific language of Wis. Stat. ~ 32.06(1.0), which provides in relevant part. as

follows:

32.06(10) APPEAL TO CIRCUIT COURT. Within 60 days after the dale

of filing of the commission's award either condemnor or owner may

appeal to the circuit court by giving notice of appeal to the opposite party

and to the clerk of the circuit court as provided in s. 32.05(10). The clerk

shall thereupon enter the appeal as an action pending in said court with the

condemnee as plaintiff and the condemnor as defendant. It shall

thereupon proceed as an action in said court subject to all the provisions of

law relating to actions brought therein• but the only issues to be tried shall.

be the question of title if any under ss. 32.11. and 32.12 and the amount of

,just co sensation to be~aid by condemnor, and it shall have precedence

over all other actions not then on trial. (emphasis added)

This identical language appears in Wis. Stat. § 32.05(10) and (11) relating to valuation

proceedings under the "quick take" provisions for transportation cases..

Wis. Scat. § 32.05{10) provides as follows:

{1.0) APPEAL FROM COMMISSION'S AWARD TO CIRCUIT

COURT. {A) Within 60 days after the date of filing of the commission's

award, any party to the proceeding before the commission may appeal to

the circuit court of the county wherein the property is located.... The sole

issues ~o be tried shall be the questions of title if any, under ss. 32.11 and

32.12 and the amount of just compensation to be paid by condemnor... .

(emphasis added)

Wis. Stat. ~ 32.05(ll) provides as follows:

{ll) WAIVER OF HEARING BEFORE COMMISSION;

APPEAL TO CIRCUIT COURT AND JURY... The sole issues to be

tried shall be questions of title, if anv, under ss. 32.1.1_and 32.12 and the

amount of just compensation to be paid by condemnor.... (emphasis

added)

The procedure to be followed if easements are sought to be acquired is set out in

Wis. Stat. § 32.09(68) which provides as follows:

(6g) In the case of the taking of an easement, the compensation to

be paid by the condemnor shall be determined by deducting from the fair

market value of the whole ~~~opert~ immediately before the date of

evaluation the fair market value of the remainder immediately after the



date of evaluation, assuming the completion of the public improvement
and giving effect, without allowance of offset for general benefits, and
without restriction because of enumeration but without duplication, to the
items of loss or damage to the property enumerated in sub. (6){a) to (g)
where shown to exist. (emphasis added)

Confirming the proposition that the circuit court does not have jurisdiction to

determine a claim regarding a7~ uneconomic remnant are the jury instructions in such

cases. (Supp. App. p. 1.01-104) The only determination that a jury can make in a

valuation proceeding is the value of the property before taking and Elie value of the

property after taking. Those findings simply do not reach the issue of whether the

property in the after condition is an "uneconomic remnant" under the provisions of Wis.

Stat. § 32.Ob(3m), which provides as follows:

(3m) DEFIITION. In this section, "uneconomic remnant" means
the property remaining after a partial taking of properly, if the property
remaining is of such. size, shape or condition as to be of little value or of
substantially impaired economic viability. If acquisition of only part of a
property would leave its owner with an uneconomic remnant, the
condemnor shall offer to acquire the remnant concurrently and may
acquire it by plucllase or by condemnation if he owner consents.

As the Court of Appeals has already determined in definitive rulings, a judge in

valuation proceedings in the circuit court, sitting with or without a jury, does not have

jurisdiction to make a determination whether, in the after condition, the property owner

has been left with an "uneconomic remnant".

WUA's contention that the "uneconomic remnant" claim should be raised in an

inverse condenlna~ion action is also grou~ldless. Wis. Stat. § 32.10 provides as follows:

32.10 Condemnation proceedings instituted by property owner. If
any property has been occupied by a person possessing the power of
condemnation and. if the person has not exercised the power, the owner, to
institute condemnation proceedings, shall present a verified petition to the
circuit judge of the county wherein the land is situated asking that such
proceedings be commenced.... .



In this case, ATC has initiated a condemnation action and acquired a utility

easement for high-voltage transmission li~les which covered approximately half of the

Waller property. The balance of the property has not been acquired, nor has it been

occupied by ATC. The statutory language for inverse condemnation actions under Wis.

Stat. § 32.10 does not authorize a claim that the balance of the property, not acquired in a

partial taking case, be acquired as an ̀'uneconomic" remnant

WUA has cued no language in the statute or any decided cases that support its

contention that an "uneconomic remnant" claim can be raised in either a valuation

proceeding or in an inverse condemnation action.
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The Wallers Are Entitled to Recover
Their Attorneys Fees Under the Provisions of

Wis. Stat. § 32.28{3

Wisconsin Utilities Association offers no explanation as to why the Wallers,

successful in a right-to-take action under Wis. Stat. ~ 32.06(5), should not be entitled to

litigation expenses under the provisions of Wis. Stat. ~ 32.28(3)(b) as that statute clearly

provides:

(3) In lieu of costs under ch. 814, litigation expenses shall be
awarded to the condemnee if:

(b) The court determines that the condemnor does not have the

right to condeinri part or all of the property described in the jurisdictional

offer or there is no necessity for its taking.

The trial court has ruled that the Wailers were left with an uneconomic remnant

and ATC could not sustain its taking until the uneconomic remnant was also acquired.

(R. 266 — p. 6; R App. p. 1 ~8-109)
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The Wailers Are Entitled to Relocation Benefits

Pursuant to the Provisions of Wis. Stat. § 32.19(2)(e~(1) and b.

The entitlement of the Wailers to relocation expenses is a factual issue turning on

whether or not they were "displaced persons'' as a result of the taking of their property by

ATAC. The Findings of ~ac~ and Conclusions of Law signed by Judge Carlson on this

issue are supported by compelling evidence in the record. {R-47, R. App. 114-118) The

Department of commerce and the trial court found that the Wailers were "displaced

persons" and concluded that they were entitled to relocation benefits. There was

abundant evidence in the record. to support that finding, including a determination by the

ATC appraiser that the residential improvements on the Wa11er property had been

rendered totally obsoIefe; the ATC appraiser allocated $7,500 from his assessment of

total damages for the demolition of those residential improvements. The Wailers were

"displaced. persons" as a matter of law.

~~



CONCLUSION

The principal focus of the Wisconsin Utility Association's brief is that property

owners claiming that they have been left wit11 an uneconomic remnant should not be

permitted to pursue a remedy under the provisions of Wis. Stat. § 32.06(5) challenging

the right of ATC to acquire property unless and until the entire property is acquired.

On the basis of the a~•guments made by the Wailers here and in their principal

brief and the definitive rulings of the Court of Appeals on this issue, the WUA

contentions relating to the use of Wis. Stat. § 32.06(5) to pursue an "uneconomic

remnant" claim are without any factual or legal basis.

It appears that the principal concern of WUA is that in an unrelated case, ATC v.

8341 Murphy, LLC, 212 CV 2766, a challenge action under the provisions of Wis. Stat. §

32.06(5) has delayed ATC in acquiring the needed easement. This contention is curious

because t11e stahzte provides specifically that the commencement of a challenge action

shall not prevent a condemnor from filing a petition for assignment to the Condemnation

Commission. Particularly relevant here is that, in the Waller case, ATC was permitted to

proceed before the Condemnation Commission arld acquire title, without objection from

the Wailers.

Because ATC was permitted to proceed without delay or interruption to acquire

the easement it sought, raising the issue of the validity of how the Walle~•s proceeded

under Wis. Stat.~~' 32.06(5) is irrelevant. ATC was permitted to proceed without delay.

While the Wailers were required to suffer through an unnecessary trial before the circuit

court and were required to perfect two appeals to the Court of Appeals, the Wailers

eventually obtained a court determination that the acquisition by ATC left theirs with an

9



"uneconomic remnant" and ATC was obliged to acquire the remnant and to relocate the

Wailers. This appeal is about whether these judgments in favor of the Wailers should be

affirmed.

Dated at Milwaukee, Wisconsin this 3 à day of April, 2013

GODFREY, BRAUN & FRAZIER, LLP
Sixteenth Floor
735 North Water Street
Milwaukee, WI 53202
{414) 278-8500

Respc~tfully submitted,

Hugh B ~ y
WI Sta o. 1007324

Nicholas R. DiUlio
WI State Bar Na. 1042990
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1 

INTRODUCTION 

The court of appeals has seen these litigants before 

and, not incidentally, the tangled procedural web of 

Chapter 32 of the Wisconsin Statutes.  Three times, this court 

has issued decisions or orders concerning the procedure when 

a landowner alleges that an otherwise constitutional taking 

(here a utility easement) will leave an uneconomic remnant 

under Wis. Stat. § 32.06(3m).1  The latest result in the circuit 

court shows that the procedure remains flawed—both 

impractical and unjust. 

When the first circuit court judge to hear the case, 

Robert J. Kennedy, dismissed these claims in November 

2008, the court recognized that resolving an uneconomic 

remnant dispute in a Wis. Stat. § 32.06(5) right-to-take 

challenge would give the landowner “two kicks at the cat.”  

                                              
1 The supreme court has not reviewed any of these decisions.  Their 
publication and precedential impact, however, necessarily affect 
condemnation proceedings across the state. 
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The subsequent history of this case confirmed Judge 

Kennedy’s prescient concerns:  the landowners have had 

multiple opportunities, spread across three judges, to make 

their case. 

This case has seen at least five evidentiary hearings.  

Scott Waller testified in all five; Lynnea Waller testified in 

two; Kurt Kielisch—the Wallers’ appraiser—testified in four; 

and John Rolling—ATC’s appraiser—in three.  The 

testimony and exhibits at these hearings have been largely 

duplicative, but unanimous in at least one respect:  the 

Wallers’ property retains significant monetary value.  Yet 

these condemnation proceedings—given statutory priority 

over “all matters not on trial”—have persisted for more than 

four years. 

None of this was necessary.  None of this is authorized 

by statute.  The condemnation statutes fully protect 

landowners without the new remedy fashioned by the 
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previous appellate decisions in this case.  Negotiations 

between a landowner and condemnor proceed sequentially:  

Before a jurisdictional offer, a condemnor must negotiate to 

purchase the property.  Wis. Stat. § 32.06(2a).  As part of 

negotiations, a condemnor “shall” offer to acquire any 

uneconomic remnant.  Wis. Stat. § 32.06(3m).  If negotiations 

fail, the condemnor initiates condemnation by making a 

jurisdictional offer for only that portion of a landowner’s 

property that is necessary for a public purpose.  Wis. Stat. 

§ 32.06(3).  Compelled acquisition of the entire property 

under the uneconomic-remnant provision necessarily 

becomes unavailable once the condemnor makes the 

jurisdictional offer.  See Wis. Stat. § 32.06(3m). 

Here, ATC complied with the statutory procedures.  

Once negotiations failed and once the landowners rejected 

ATC’s offer to acquire the entire property, the landowners 

were fully protected by the existing statutory procedures.  If 
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they believed they were offered too little compensation, their 

remedy was to raise this challenge in a valuation proceeding.  

See Wis. Stat. § 32.06(7)–(10).  Scott and Lynnea Waller (the 

“Wallers”) did this.  And if they believed the condemnor took 

property without paying any compensation, their remedy was 

to bring an inverse condemnation action.  Wis. Stat. § 32.10.  

They did not do this.  They should not now be permitted to 

either collaterally attack the judgment in the valuation 

proceeding or to backdoor what should have been an inverse 

condemnation claim into a new cause of action within the 

already exhaustive right-to-take procedures. 

Both a condemnation commission and a jury heard the 

Wallers’ complaints about the impact of the public project on 

their property.  Both rejected the Wallers’ contention that 

ATC offered them too little—ATC’s jurisdictional offer 

exceeded both the condemnation commission award and the 

jury verdict.  Moreover, the Wallers themselves 
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acknowledged, at the contested hearing on litigation 

expenses, that they cannot meet the standard to prove inverse 

condemnation.  Through these cases, therefore, the Wallers 

have attempted to graft a third procedure and remedy onto the 

condemnation statutes by bringing an uneconomic remnant 

challenge in a right-to-take action.  The court of appeals 

should have rejected such a legislative endeavor in the first 

instance.  It did not then, but the court can still do so now to 

prevent landowners from getting two, three, and even four 

kicks at the cat.2 

Setting aside the procedural tangle resulting in 

inconsistent results in different fora, the circuit court erred in 

concluding that the Wallers have been left with an 

uneconomic remnant.  The most recent remand instructed the 

                                              
2 The very length and complexity of this litigation make perhaps the most 
compelling argument for revisiting Waller I and Waller II—now in the 
context of not just what could happen if a procedure were followed or 
ignored but what did, in fact, happen. 
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circuit court to once again determine whether the Wallers’ 

property was an uneconomic remnant but omitted guidance 

on the proper construction of the uneconomic remnant statute.  

Left to develop its own construction, the circuit court finally 

applied an incorrect—and legally unsupportable—subjective 

standard.  Moreover, the circuit court committed serial 

evidentiary errors, each of which alone would require yet 

another trial. 

Thankfully for all, a sixth evidentiary hearing is 

unnecessary because, as a matter of law and accepting all the 

facts found by the circuit court that survive the clearly 

erroneous standard of review, the landowners’ property 

retains substantial value and economic viability—it is not an 

uneconomic remnant.  The final judgment in the right-to-take 

case should therefore be reversed. 

The circuit court also erred by awarding the 

landowners their litigation expenses—including attorneys’ 
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fees that far eclipse the value of the property at issue—

purportedly under Wis. Stat. § 32.28(3)(b) (2009-10).  That 

statute authorizes fee shifting in a successful right-to-take 

case.  Yet, as the Wallers readily concede, they never 

challenged ATC’s right to condemn their property.  Under the 

plain language of this statute, the Wallers cannot recover 

litigation expenses, and the order awarding them litigation 

expenses should also be reversed. 

Finally, in a separate case now consolidated for appeal, 

the circuit court erred in awarding relocation benefits.  The 

Wallers’ house remains a useable, livable residential dwelling 

to this day.  ATC’s taking of the easement did not touch or 

otherwise physically alter the Wallers’ house or make it 

legally or practically impossible for them to live there—

though they elected to abandon the premises.  The Wallers 

have not been constructively displaced.  They moved 

voluntarily.  Under these circumstances, the Wallers are not 
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displaced under Wis. Stat. § 32.19(2)(e), and the judgment in 

the relocation benefits case should be reversed as well. 

ISSUES PRESENTED FOR REVIEW 

1. Did the circuit court properly interpret and 

apply the uneconomic remnant statute, Wis. Stat. 

§ 32.06(3m)? 

Circuit court answered:  Yes, implicitly. 

2. How must a landowner raise a claim that a 

condemnor has taken too little property, leaving the 

landowner with an uneconomic remnant:  In a valuation 

proceeding, in an inverse condemnation action, or in a 

right-to-take action? 

Court of Appeals in Waller I and Waller II answered:  

A landowner must bring an uneconomic remnant claim in a 

right-to-take action under Wis. Stat. § 32.06(5). 

3. May a landowner recover litigation expenses 

under Wis. Stat. § 32.28(3)(b), or any other statute, for 
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obtaining a judicial ruling that the property that remains after 

a taking is an uneconomic remnant? 

Circuit court answered:  Yes. 

4. ATC condemned a transmission-line easement 

on the Wallers’ property that did not physically or legally 

require the Wallers to move.  Are the Wallers nonetheless 

displaced, entitling them to relocation benefits when they 

moved because of unsubstantiated and subjective concerns 

about the effect of the transmission line on their health? 

Circuit court answered:  Yes. 

STATEMENT ON ORAL ARGUMENT AND 
PUBLICATION 

ATC requests oral argument and publication.  This 

appeal presents several issues of first impression, including 

the proper interpretation and procedural application of the 

uneconomic remnant statute.  In addition, this court will 

determine whether a landowner can recover litigation 



 10  

expenses after a court declares property an uneconomic 

remnant and whether a person is “displaced” and entitled to 

relocation benefits when choosing to relocate—also questions 

of first impression. 

STANDARD OF REVIEW 

This case presents questions of statutory interpretation 

and the application of statutes to fact.  The circuit court’s 

conclusion that the property is not an uneconomic remnant 

must be reviewed under a two-part standard. 

The circuit court’s findings of fact will be upheld 

unless clearly erroneous.  Mentzel v. Oshkosh, 146 Wis. 2d 

804, 808, 432 N.W.2d 609 (Ct. App. 1988).  However, “the 

interpretation of the statutes and the application of the statutes 

to undisputed facts” are determined independently of the 

circuit court.  Klemm v. Am. Transmission Co. LLC, 2011 WI 

37, ¶ 17, 333 Wis. 2d 580, 798 N.W.2d 223; Waller v. Am. 

Transmission Co. LLC, 2009 WI App 172, ¶ 10, 322 Wis. 2d 
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255, 776 N.W.2d 612 (“Waller I”).  Indeed, whether facts 

established at trial show that a condemnor has deprived a 

landowner “of all, or substantially all, of the beneficial use of 

one’s property …. is a question of law” that an appellate court 

reviews de novo.  Howell Plaza, Inc. v. State Highway 

Comm’n, 92 Wis. 2d 74, 80, 284 N.W.2d 887 (1979) 

(“Howell II”); but see Waller v. Am. Transmission Co. LLC, 

2011 WI App 91, ¶ 15, 334 Wis. 2d 740, 799 N.W.2d 487 

(“Waller II”). 

STATUTES AT ISSUE 

Wis. Stat. § 32.06(3m) 

In this section, “uneconomic remnant” means the 
property remaining after a partial taking of property, if 
the property remaining is of such size, shape or 
condition as to be of little value or of substantially 
impaired economic viability.  If acquisition of only part 
of a property would leave its owner with an uneconomic 
remnant, the condemnor shall offer to acquire the 
remnant concurrently and may acquire it by purchase or 
by condemnation if the owner consents. 

Wis. Stat. § 32.28(3)(b) 

In lieu of costs under ch. 814, litigation expenses shall 
be awarded to the condemnee if: 
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… 

(b)  The court determines that the condemnor does not 
have the right to condemn part or all of the property 
described in the jurisdictional offer or there is no 
necessity for its taking; …. 

STATEMENT OF FACTS 

These appeals originate from administrative 

proceedings before the Public Service Commission of 

Wisconsin (“PSCW”) and the Wisconsin Department of 

Natural Resources (“DNR”).  Before ATC can undertake 

work on most high voltage transmission line projects—

including the one that ultimately affected the Wallers’ 

property—both the PSCW and the DNR must review and 

approve all aspects of the project.  RR.55:201, 203-07; 

RR.43, Ex.660.3  See also Wis. Stat. § 196.491(3) (requiring 

the PSCW to issue a certificate of public convenience and 

                                              
3 The designation “R._:_” refers to the record in the right-to-take case 
(No. 12-AP-840).  The designation “RR._:__” refers to the record in the 
relocation case (No. 12-AP-805).  In both citations, the number before 
the colon identifies the record number of the document and the number 
after the colon identifies the page number.  The designation “App.___” 
refers to the page number of the appendix that accompanies this brief. 
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necessity before construction of certain high voltage 

transmission lines may begin). 

As part of its exhaustive regulatory approval process, 

the PSCW considered the safety and public health 

implications of the proposed transmission line, including the 

line’s distance from houses and other buildings 

(RR.55:171-75; see also RR.43, Ex.613) and the associated 

electromagnetic fields (“EMFs”) at various distances from the 

transmission line.  RR.55:175-76, 181; see also RR.43, 

Ex.627:18-28.  The transmission line itself and all structures 

along the route complied with every applicable national and 

state electrical and safety code, including those defining safe 

distances from a dwelling.  RR.55:175. 

The PSCW has authority to require a utility to alter a 

proposed transmission-line route to accommodate individual 

landowners and potential hardships.  RR.55:175, 212-18.  

Scott Waller testified about his concerns before the PSCW, 
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but the agency did not require ATC to alter the route along 

the Wallers’ property.  On March 30, 2006, the PSCW issued 

a certificate of public convenience and necessity (“CPCN”) to 

ATC to construct the transmission line that would, in part, 

cross the edges of the Wallers’ property.  RR.43, Ex.660.  In 

doing so, the PSCW necessarily found that the transmission 

line would promote the reliability of the electrical grid and 

that it would “not have undue adverse impacts on,” among 

other things, “public health and welfare.”  RR.43, 

Ex.660:2, 3.  See also Wis. Stat. § 196.491(3)(d). 

Following the route approved by the PSCW, and after 

offering the Wallers the option of having the transmission line 

along just a single side of their property (R.304:64-65), ATC 

acquired a 45-foot-wide easement along two sides of the 

Wallers’ property.  E.g., R.259, Ex.201.  The Wallers own a 

house with several small outbuildings on a 1.5-acre 

triangular-shaped parcel of land in the Town of Delavan.  
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R.266:1, App.1; R.304:9.  Their property is bounded to the 

east by Interstate 43, to the north by Mound Road, and to the 

west by a vacant lot in the City of Delavan industrial park.  

R.304:61-62. 

The area around the Wallers’ Mound Road home has 

changed dramatically since they bought the property more 

than 20 years ago and ATC’s taking of the easement in 2008.  

R.304:9, 59.  In 1989, they bought a rural farmette 

surrounded by agricultural land.  R.304:59.  At the time the 

Wallers purchased the property, a 69-kilovolt transmission 

line was already present along Mound Road.  R.304:59.  

Though their parcel was small, it maintained agricultural 

zoning.  R.304:95.  By 2008, the surrounding properties to the 

west (a vacant lot with a large warehouse just beyond it) and 

the north (a retention pond) had become part of the City of 

Delavan industrial park.  R.304:60-61; R.259, Exs.234, 235. 
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By contrast, the Wallers’ property itself did not change 

much.  Before the 2008 taking, the Wallers’ property was 

already burdened by a transmission line and a 20-foot-wide 

transmission-line easement along Mound Road.  R.304:59.  

After the taking, ATC upgraded the existing transmission 

line—present since before the Wallers purchased the 

property—and added a transmission line along the 

Interstate 43 side of the Wallers’ property, placing a single 

pole in the northeast corner of the property, adjacent to the 

overpass of the interstate and Mound Road.  E.g., R.259, 

Exs.201, 217:17. 

Before the taking, the Wallers’ property was subject to 

highway setbacks that restricted structures on both the Mound 

Road and interstate sides of the property—altogether 

encumbering more than 47 percent of the lot.  R.296:20, see 

R.259, Ex.201.  Along Interstate 43, the setback extends 

50 feet into the Wallers’ property—deeper than ATC’s 
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45-foot easement rights.  R.259, Ex.201.  Along Mound 

Road, the setback extends 25 feet into the Wallers’ property.  

Id.  ATC’s 2008 easement along Mound Road added an 

additional 20 feet to the pre-existing transmission line 

easement and highway setback strip on the Mound Road side 

of the property.  R.296:21. 

Though the Wallers were not happy with the new line, 

the Wallers confirmed that the transmission lines did not have 

a big effect on the property’s use.  R.304:58.  Indeed, the 

Wallers continued living in their Mound Road home until 

August 15, 2009, nearly one year after the upgraded 

transmission line was energized at 69 kilovolts and more than 

four months after the line was fully energized at 

138 kilovolts.  R.304:44-45; R.296:181.  They could have 

continued to live there, see R.304:58 (confirming that the 

house was in good condition), but they testified that 
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uncertainty about alleged health risks from transmission lines 

led them to move to a much more rural property.  R.304:42. 

The project did require the removal of some tall, 

deciduous trees on the northeast corner of the Wallers’ 

property and four deciduous trees along Interstate 43.  

R.304:63.  Although the loss of trees increased the traffic 

noise from the interstate, trees and bushes still encircle the 

residence.  R.304:63; R.259, Ex.236, 240 (photographs).  In 

consultation with ATC, the Wallers chose this location, rather 

than having the transmission line run along only the west side 

of their property.  R.304:64-65. 

Further, the Wallers testified that after the transmission 

line was energized, their television and radio reception 

worsened, and they had “intermittent problem[s]” with the 

use of cell phones, the electric meter in their house, the 

speedometer in their car, and one instance of flashing 

headlights.  R.304:47-48, 84-85.  However, other than 
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possible interference with television and radio reception—

which the Wallers never reported to ATC—none of these 

occurrences can be independently verified or explained by the 

presence of transmission lines.  R.296:172-73; RR.55:57.  

Moreover, licensed professional engineers testified that there 

should be no interference with reception when transmission 

lines operate properly and that if a problem were to arise, 

ATC would and could address it.  R.296:178. 

Though living in the house was—and is—still one 

possible use of the property, the appraisers agreed that the 

highest and best use of the property as of the date of the 

taking had shifted to light industrial use.  R.304:95; R.297:60.  

To a buyer seeking light industrial property, both appraisers 

agreed that the residential improvements contributed negative 

value—logically, since they would have to be removed to 

allow for most industrial uses.  R.304:99; R.297:60.  The 

appraisers treated the residential improvements as “obsolete” 
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solely for purposes of their highest-and-best-use valuations.  

R.304:95; R.298:79-80, 145-46.  However, John Rolling 

stated, as ATC’s expert, that the residential improvements 

nonetheless contribute value for certain commercial and light 

industrial uses.  R.298:61. 

Notwithstanding the shift in highest and best use, the 

property retains its full utility as a residence.  The best 

evidence of this:  the Wallers continued living there until 

August 2009.  R.304:58; R.298:59, 84; see also R.298:60; 

R.113:12-13 (the Wallers’ appraiser, Kurt Kielisch, 

confirmed that the Wallers’ house is still livable and usable as 

a residence).  John Rolling, for ATC, stated: 

You can sell this house as a residence to somebody else.  
You could rent this place to somebody else as a 
residence.  It is just that we believe that there was more 
value in the property now as vacant industrial than as 
residential.  It does not mean that you cannot do or 
continue the [residential] use. 

R.298:71; see also id. at 84, 145 (“That is a property where 

people could go on living in it just as they had before”).  The 
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residential improvements contribute to the value of the 

property for residential uses and for some interim commercial 

uses.  See R.298:61, 71. 

STATEMENT OF THE CASE 

In 2008, ATC condemned an easement on the Wallers’ 

property.  Three lawsuits followed. 

• The Wallers filed a right-to-take action (Case 
No. 08-CV-520—the “right-to-take case”) 
under Wis. Stat. § 32.06(5), claiming their 
property after the taking would be an 
uneconomic remnant. 

• ATC filed condemnation proceedings to 
determine just compensation under Wis. Stat. 
§ 32.06(7), ultimately assigned Case 
No. 08-CV-955—the “valuation case”—after 
the Wallers appealed the condemnation 
commission’s award. 

• The Wallers filed a relocation benefits case 
under Wis. Stat. § 32.20 (Case 
No. 10-CV-691—the “relocation case”). 

These consolidated appeals arise out of final judgments and 

orders entered in the right-to-take case and the relocation 

case.  The appeals also implicate the valuation case, though 
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neither party appealed the jury verdict in Case 

No. 08-CV-955, assigning $38,000 in value to the property 

after the taking of the easement.  See R.187.  To date, this 

verdict and the resulting judgment have not been appealed or 

vacated. 

After negotiations to purchase either the easement or 

the entire property failed, ATC made the Wallers a 

jurisdictional offer of $99,500 on March 20, 2008.  R.259, 

Ex.1; R.304:79 (receiving Exhibit 1 “for purposes of the 

record”).  ATC sought to acquire a 45-foot wide utility 

easement on two sides of the Wallers’ triangular-shaped 

property.  E.g., R.259, Ex.201.  The easement was necessary 

to construct and upgrade an existing transmission line, erected 

before the Wallers ever purchased the property.  See 

R.304:59.  The Wallers rejected ATC’s offer. 

On April 25, 2008, the Wallers filed a right-to-take 

challenge under § 32.06(5), alleging that the taking would 
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render their property “valueless,” leaving them with an 

uneconomic remnant.  R.1:4.  Days later, ATC filed its 

petition to determine just compensation under Wis. Stat. 

§ 32.06(7)–(10). 

On June 11, 2008, the Walworth County 

Condemnation Commission (“Commission”) conducted the 

statutorily required site visit and received evidence of the 

property’s before- and after-taking value pursuant to Wis. 

Stat. § 32.08.  See R.51, Exs.10-11.  At the Commission 

hearing, the Wallers’ appraiser, Kurt Kielisch, said that the 

taking would leave the Wallers with an uneconomic remnant.  

R.51, Ex.10:14-15.  The Commission disagreed, valuing the 

Wallers’ property after the taking at $40,000.  R.47.  The 

Wallers appealed the Commission’s award.  R.119. 

The Circuit Court’s First Uneconomic Remnant Decision 

The right-to-take case and the valuation case 

proceeded on parallel tracks—both, ultimately, before Judge 



 24  

John R. Race in Walworth County.4  On October 15, 2008, 

the circuit court (Judge Robert J. Kennedy) held a final 

pretrial conference in the right-to-take case, R.112, and, on 

November 5, 2008, it dismissed the right-to-take case for the 

first time.  R.113:68; R.53.  The court held that an 

uneconomic remnant claim must be decided in a valuation 

proceeding, not in a separate right-to-take action.  

R.113:65-66.  Otherwise, the court concluded, a landowner 

would “get two kicks at the cat….”  R.113:65.  The Wallers 

appealed the dismissal.5 

                                              
4 Three judges have issued decisions, presiding over final judgments in 
these cases:  the Hons. John R. Race, Robert J. Kennedy, and James L. 
Carlson. 
5 While the right-to-take case was on appeal, the valuation case moved 
toward trial.  On August 17, 2009, the Wallers moved the court of 
appeals to stay the valuation trial scheduled for September 8, 2009, in 
light of the pending right-to-take appeal.  See Waller v. Am. 
Transmission Co. LLC, No. 09-AP-411 (Sept. 2, 2009) (slip op.).  The 
court of appeals denied the stay motion.  Id.  Nevertheless, the valuation 
trial was postponed because another case occupied the number one trial 
position, and the circuit court conducted that trial despite the statutory 
directive that condemnation proceedings “shall have precedence ….”  
Wis. Stat. § 32.06(10). 
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Waller I:  The Court of Appeals’ First Decision 

On October 28, 2009, the court of appeals reversed the 

circuit court’s dismissal and ordered the circuit court “to 

make a determination whether ATC’s taking creates an 

uneconomic remnant” in the right-to-take case.  Waller I, 322 

Wis. 2d 255, ¶ 17.  The court reasoned that “an action to 

declare an uneconomic remnant is just the type of procedural 

matter that is meant to be resolved prior to addressing the 

adequacy of compensation.”  Id., ¶ 16. 

Post-Remand Proceedings:  The Valuation Trial 

On remand, the circuit court recognized that the 

valuation inquiry was an indispensable and, in effect, 

indivisible part of the uneconomic-remnant analysis.  In the 

interest of judicial economy, it decided that:  (1) the jury in 

the valuation case would establish the property’s value before 

and after the taking of the easement; (2) the court in the 

right-to-take case would decide the uneconomic remnant 
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issue, taking into account the evidence from the valuation 

trial; and (3) the court in the valuation case would set the 

amount of compensation.  R.76. 

The Wallers responded to the scheduling order by 

filing a writ of mandamus in the court of appeals, challenging 

the circuit court’s proposed procedure.  The court of appeals 

denied the writ.  Waller v. Circuit Court for Walworth 

County, No. 10-AP-543-W (Mar. 17, 2010) (slip op.).  The 

circuit court then held a three-day jury trial in the valuation 

case.  R.205-207. 

The jury heard the Wallers’ testimony about their use 

of the property before and after the taking.  See, e.g., 

R.205:206-208, 238.  It heard all of the comparable sales 

information, including the competing testimony of the 

Wallers’ appraiser, Kurt Kielisch, and ATC’s appraiser, John 

Rolling.  R.206:6-88, 117-98 (testimony of Kielisch and 

Rolling).  Kielisch stated that the after-taking value was 
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$15,500; Rolling valued the remainder at $48,000.  

R.206:37, 122. 

The jury returned a verdict valuing the property before 

the taking at $132,000 and after the taking at $38,000.  R.187.  

The jury award of $94,000 was less than ATC’s jurisdictional 

offer of $99,500.  The Wallers did not appeal the valuation 

jury verdict.  It stands to this day. 

The Circuit Court’s Second Uneconomic Remnant Decision 

After the jury trial in the valuation case, the circuit 

court (Judge John R. Race) incorporated the record and 

verdict from the jury trial into the right-to-take record, 

concluding that the Wallers’ remaining property is not an 

uneconomic remnant.  R.208:41. 

The court made the following findings of fact: 

• The Wallers lived in their house for nearly a 
year after ATC condemned the easements.  
R.208:13. 
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• The Wallers’ house is “up to date,” allowing 
people to live comfortably.  R.208:14, 16, 32. 

• The Wallers’ property remains of sufficient size 
to allow its meaningful use.  R.208:21 
(determining that the remaining property is not 
such that “there was nothing a person could do 
with it”); see also R.208:29, 41 (listing potential 
uses of the property after the taking). 

• The improvements on the Wallers’ property had 
substantial value after the taking.  R.208:11, 15, 
27-28 (rejecting the Wallers’ statement that the 
value of the improvements has been 
“destroyed”); see R.208:14, 41-42. 

Based on these findings and the jury verdict that the 

after-taking value of the property is $38,000, the circuit court 

held that the Wallers’ property was not an uneconomic 

remnant under Wis. Stat. § 32.06(3m):  it retained substantial 

value and economic utility after the taking.  R.208:8-10, 

12-16, 29-32, 40-42.  The circuit court dismissed the case, 

R.103, and the Wallers appealed.  R.105. 
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Waller II:  The Court of Appeals’ Second Decision 

On May 25, 2011, the court of appeals again reversed 

the circuit court.  Waller II, 334 Wis. 2d 740.  This time, the 

court held that a “circuit court must first hold an evidentiary 

hearing under section 32.06(5) to determine whether the 

remaining parcel is an uneconomic remnant.”  Id., ¶ 2.  Only 

after making that determination may a court determine just 

compensation.  Id.  The court of appeals then remanded the 

case for an evidentiary hearing, directing:  “If the circuit court 

finds that the Wallers’ property is an uneconomic remnant, 

the jury’s just compensation verdict is vacated.”  Id., ¶ 17. 

Post-Remand Proceedings: The Circuit Court’s Third 
Uneconomic Remnant Decision 

The circuit court conducted a two-day trial in the 

right-to-take case on November 10 and 14, 2011.  R.296, 298, 

304.  All of the witnesses who testified previously in the 

three-day valuation trial, except one, testified in the 

right-to-take trial.  Compare R.205, 206 with R.296, 298, 304.  
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The evidence and testimony were almost entirely cumulative 

of evidence presented in earlier hearings.  At the conclusion 

of this trial, the court (Judge James L. Carlson) ruled—

contrary to the prior two circuit court rulings—that the 

Wallers’ remaining property was an uneconomic remnant.  

R.298:212-23, App.10-21.  The court did not, however, 

vacate the earlier valuation verdict or conduct new 

proceedings to determine value. 

Hearing on Litigation Expenses 

On January 26 and February 1, 2012, the circuit court 

held a hearing to determine the reasonableness and necessity 

of the Wallers’ claimed litigation expenses.  The Wallers 

sought $298,026.74 (more than seven times the additional 

compensation they sought) in litigation expenses.  At the 

hearing, no witness testified that the litigation expenses were 

“reasonable” and “necessary to prepare for or participate in 

actual or anticipated proceedings before the condemnation 
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commissioners … or any court.”  See Wis. Stat. § 32.28(1).  

Indeed, the Wallers did not call a single witness in support of 

their fee demand.  Nor did the Wallers proffer an affidavit 

stating that the litigation expenses were reasonable and 

necessary.  See R.274. 

Over ATC’s objection that the Wallers had not met 

their burdens of proof or persuasion, R.299:10, App.32, the 

circuit court shifted the burden to ATC to disprove facts not 

in evidence and considered ATC’s objections to specific 

litigation expenses requested by the Wallers.  See generally 

R.299 and R.300.  ATC offered expert testimony from 

Attorney Don Murn that the Wallers’ litigation expenses were 

neither reasonable nor necessary.  R.300:82-112.  Throughout 

the two-day hearing, the court ruled upon ATC’s specific 

objections, R.299 and R.300, ultimately awarding the Wallers 

$211,261.74 in litigation expenses.  R.286, App.8. 
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After the uneconomic remnant trial on November 10 

and 14, 2011, and after the litigation-expense hearing on 

January 26 and February 1, 2012, the court entered a final 

judgment against ATC on March 2, 2012.  R.283, App.7.  The 

judgment declared the Wallers’ remaining property an 

uneconomic remnant and required ATC to pay $47,509.72 to 

acquire the entire property.  Id.  On March 12, 2012, the court 

entered the final order awarding the Wallers their litigation 

expenses.  R.286, App.8. 

ATC timely filed this appeal; the Wallers did not 

cross-appeal. 

The Relocation Benefits Case 

On January 25, 2012, the circuit court held a one-day 

trial in the relocation benefits case.  RR.55.  Much of the 

testimony and evidence were cumulative of that presented 
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during the November 2011 right-to-take trial and the March 

2010 valuation trial.6 

At the end of the relocation trial, the circuit court held 

that the Wallers were displaced persons because the taking of 

the transmission-line easement left them “with a property that 

was [not] suitable for a dwelling.”  RR.55:332, App.130.  The 

court rejected the argument that to qualify as a displaced 

person, a landowner must be compelled to move because of 

physical or legal requirements that make it impossible to 

continue using the property as a residence.  RR.55:337, 

App.137.  Accordingly, the court entered judgment against 

ATC, awarding the Wallers $26,350.00 in relocation benefits 

plus costs.  RR.50, App.125. 

ATC timely filed this appeal and, again, the Wallers 

did not cross-appeal.  The right-to-take and relocation cases 

                                              
6 Any additional facts pertinent to the issues presented on appeal are set 
forth above or will be presented, as necessary, in the argument that 
follows. 
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were consolidated for appeal on ATC’s motion.  See Court of 

Appeals Order (May 1, 2012). 

ARGUMENT 

I. THE WALLERS’ PROPERTY IS NOT AN 
UNECONOMIC REMNANT. 

The circuit court declared the Wallers’ remaining 

property an uneconomic remnant and, in a right-to-take case, 

assigned a valuation to the property without receiving 

comparable-sales evidence, contrary to the statutory right to a 

jury trial to determine just compensation.  See Wis. Stat. 

§ 32.06(10).  Both the procedure used to reach this 

conclusion, and the substantive declaration that the property 

is an uneconomic remnant itself, were in error. 

A. Judicial Review Of ATC’s Uneconomic 
Remnant Determination Is Narrow:  ATC’s 
Conclusion Should Be Upheld Because There 
Is No Fraud, Bad Faith, Or Gross Abuse Of 
Discretion.  

Before reaching the substance of the uneconomic 

remnant question, this court must make a threshold 
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determination:  What decision is subject to appellate 

review—the circuit court’s decision that the remainder is an 

uneconomic remnant or ATC’s decision that the remainder is 

not?  The answer dramatically impacts the standard of review. 

A claim that property is an uneconomic remnant—

assuming for now that a landowner can bring such a claim—

addresses the scope of a taking.  Accordingly, this court 

should narrowly review ATC’s initial condemnation decision 

under the standard set forth in Falkner v. Northern States 

Power Co., 75 Wis. 2d 116, 139, 248 N.W.2d 885 (1977).  

That case and its progeny hold that a condemnor is obligated 

to both determine the necessity of a taking and to take as little 

property as possible to achieve a legitimate public purpose.  

Id. at 139. 

This means that a condemnor cannot condemn a whole 

parcel when taking an easement will do.  ATC followed 

Falkner when it determined the amount of property necessary 
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to the public purpose and when it issued its jurisdictional 

offer. 

As a matter of law, the evidence presented at trial is 

insufficient to overturn ATC’s determination that the Wallers’ 

entire property was not needed for public use.  The federal 

and state constitutions expressly preclude ATC from 

condemning any part of the Wallers’ property that is not 

necessary for a public purpose.  See U.S. Const. amend. V; 

Wis. Const. art. I, § 13.  A condemnor cannot take more 

property than “is reasonably necessary” to a project.  Czarnik 

v. Sampson Enters., 46 Wis. 2d 541, 547, 175 N.W.2d 487 

(1970); see also Mitton v. Wis. DOT, 184 Wis. 2d 738, 748, 

516 N.W.2d 709 (1994) (“no more property can be taken than 

the public use requires”) (quoting Falkner, 75 Wis. 2d 

at 139). 

Condemnors have tremendous discretion to determine 

the extent of a taking.  See Falkner, 75 Wis. 2d at 142 (the 



 37  

condemnor “has a large measure of discretion in determining 

the area and estate of land it needs”).  The judicial standard of 

review should reflect that: 

[T]he scope of [judicial] review is narrow.  Our 
decisions establish that a court will not disturb a 
determination of necessity in the absence of fraud, bad 
faith or gross abuse of discretion; the determination of 
the necessity of taking will be upheld if there is 
reasonable ground to support it. 

Id. at 132 (emphasis added). 

This general rule reflects a primary concern of 

condemnation law:  ensuring that landowners retain the 

greatest possible estate and receive just compensation for the 

diminished value of their estate.  See Czarnik, 46 Wis. 2d 

at 547.  The uneconomic remnant statute, Wis. Stat. 

§ 32.06(3m), is an exception to the rule.  While it permits a 

condemnor to take more than is necessary for a project, the 

statute precludes a condemnor from doing so—in the name of 

moderation—unless the landowner will be left with 

practically nothing.  As an exception to the constitutional 
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protection afforded individual property rights, however, the 

statute must be interpreted narrowly. 

A condemnor’s decision on the proper scope of a 

taking prevails—unless the condemnor has committed fraud, 

acted in bad faith, or grossly abused its discretion.  Mitton, 

184 Wis. 2d at 745 (quoting Falkner, 75 Wis. 2d at 135).  As 

long as “reasonable grounds” underlie the extent of the 

taking, the condemnor’s decision stands.  Id.; see also Watson 

v. Three Lakes, 95 Wis. 2d 349, 355, 290 N.W.2d 520 (Ct. 

App. 1980) (“The extent of the taking is a legislative 

question” subject to “very narrow” judicial review.). 

The Falkner standard controls a condemnor’s 

determination of the property that can be taken and should 

apply to uneconomic remnant determinations—landowners 

should not be allowed to force condemnors to purchase more 

property than is necessary for a public project unless the 

effect on the additional property rises to the level of inverse 
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condemnation.7  See Westrick v. Approval of Bond of Peoples 

Natural Gas Co., 520 A.2d 963, 965-66 (Pa. Commw. Ct. 

1987) (rejecting a landowner’s claim that the gas-pipeline 

                                              
7 Granting deference to condemnors to determine whether property is an 
uneconomic remnant is consistent with federal law and other states’ 
laws.  Federal law expressly defines an uneconomic remnant as “a parcel 
of real property in which the owner is left with an interest after the partial 
acquisition of the owner’s property and which the head of the Federal 
agency concerned has determined has little or no value or utility to the 
owner.”  42 U.S.C. § 4651(9); accord 23 C.F.R. § 710.105(b); 49 C.F.R. 
§ 24.2(a)(27) (2011). 

Under this statute, a landowner has no right to judicial review of a 
federal agency’s determination that property is or is not an uneconomic 
remnant.  Nall Motors, Inc. v. Iowa City, 410 F. Supp. 111, 115 (S.D. 
Iowa 1975) (citing Barnhart v. Brinegar, 362 F. Supp. 464 (W.D. Mo. 
1973)), aff’d 533 F.2d 381 (8th Cir. 1976). 

Likewise, under Oklahoma law, condemnors have the right—by a statute 
substantially similar to Wis. Stat. § 32.06(3m)— to acquire uneconomic 
remnants. 

If the acquisition of only part of the property would 
leave its owner with an uneconomic remnant, an offer to 
acquire that remnant shall be made.  For the purposes of 
this section, an uneconomic remnant is a parcel of real 
property in which the owner is left with an interest after 
the partial acquisition of the property of the owner which 
has little or no value or utility to the owner. 

Okla. Stat. tit. 27 § 13(9) (emphasis added).  Under this statute, “a 
landowner has no right “to challenge [the condemnor’s] determination 
that the remaining property is an ‘uneconomic remnant.’”  State ex rel. 
DOT v. Evans, 241 P.3d 273, 276 (Okla. 2010).  A landowner in 
Oklahoma, therefore, cannot compel a condemnor to buy property that 
she believes is an uneconomic remnant.  See id. at 274-75. 
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condemnor should be forced to acquire his entire property in 

fee, rather than just an easement, because the landowner 

failed to prove an abuse of power). 

The Wallers complaint in this action makes no 

allegation of fraud, bad faith, or abuse of discretion by ATC, 

and they presented no evidence of this.  To the contrary, an 

independent appraiser hired by ATC concluded that the 

property retained a value of $48,000 after the taking (R.259, 

Ex.217A) and that while its highest and best use was light 

industrial, it nonetheless retained value as a residential 

property with an entirely functional and habitable house.  

R.298:59, 70-71, 84.  The jury’s verdict in the valuation case, 

valuing the property at $38,000 after the taking, 

independently confirms that ATC had reasonable grounds to 

conclude that the after-taking property retained substantial 

value and economic utility. 
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ATC properly determined that only an easement was 

necessary for the construction of the transmission line on the 

Wallers’ property.  Nonetheless, ATC offered to acquire the 

entire property.  The Wallers, as is their right under Wis. Stat. 

§ 32.06(3m), did not consent.  Once they refused, ATC made 

the only jurisdictional offer allowed by statute and the 

constitution—ATC offered to acquire the easement, the only 

property rights necessary to the public use.  The circuit court 

should have upheld ATC’s determination under the 

“reasonable ground” standard, and it should have dismissed 

the Wallers’ right-to-take challenge. 

B. The Circuit Court Erred:  The Wallers’ 
Remaining Property Is Not An Uneconomic 
Remnant. 

The circuit court wrongly interpreted and applied the 

statutory uneconomic remnant standard.  Moreover, the court 

considered extraneous and improper facts, allegations, and 

argument instead of the relevant trial evidence.  These errors 
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individually and cumulatively require that the circuit court’s 

declaration that the property is an uneconomic remnant be 

reversed. 

1. The circuit court applied the wrong 
standard. 

The circuit court’s analysis incorporated at least two 

incorrect legal standards.  First, the court examined the value 

and utility of the residence not objectively but subjectively to 

the Wallers.  The court stated: 

What they had left … rendered their property of 
little value, particularly as a residence, no value 
probably as a residence unless they wanted to live 
and they did not want to live with this type of risk 
[from EMFs] in their living arrangements there. 

R.298:219-20 (emphasis added), App.17-18.  But the statute 

does not define an uneconomic remnant with respect to the 

perceived usefulness of the property to an individual 

landowner.  See Wis. Stat. § 32.06(3m).  The standard is 

objective; like the standard for assessing fair market value, it 
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assumes a reasonably well-informed hypothetical buyer or 

landowner. 

It is particularly clear that section 32.06(3m) uses an 

objective standard when compared to the federal uneconomic 

remnant statute and those of some other states, which 

explicitly define an uneconomic remnant as property with 

“little or no value or utility to the owner.”  E.g., 42 U.S.C. 

§ 4651(9) (emphasis added); accord Del. Code Ann. tit. 29 

§ 9505(9) (2012); Me. Rev. Stat. Ann. tit. 23, § 154-C (2012).  

Wisconsin’s statute contains no qualifier.  The circuit court 

misapplied the Wisconsin statutory definition of an 

uneconomic remnant because it focused almost exclusively 

on the Wallers’ own subjective view of their property. 

Second, the circuit court wrongly framed the 

uneconomic-remnant analysis as requiring an evaluation of 

(1) “the fairest thing to do”; and (2) whether it would have 

been more “economical” for ATC to have offered to acquire 
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the remnant (which, in fact, ATC did do) rather than both 

parties incur attorney’s fees to litigate the scope of the taking.  

R.298:221-22, App.19-20.  (“It would be economical for all 

parties if the offer had been made here.  I was shocked by the 

amount of fees on both sides that have been incurred here, 

and it would have been simple to make an offer [to acquire 

the remnant] and let them make their determination of what to 

do”). 

These proceedings have been protracted and complex; 

the fees substantial by any measure.  Yet, the statute does not 

allow this sort of consideration.  The focus remains on the 

value and use of the property.  See Wis. Stat. § 32.06(3m) 

(the size, shape, or condition of the remaining property must 

leave it with “little value or substantially impaired economic 

viability); compare 2A Julius L. Sackman, Nichols on 

Eminent Domain §7.06[6][b] (Rev. 3d ed. 2011).  A 

condemnor cannot take more property than necessary for the 
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public use under an uneconomic remnant theory just because 

it is economically expedient for the condemnor.  See 

2A Nichols on Eminent Domain § 7.06[6][b][i], [iii] 

(“Economic remnants are those that are of the economic 

advantage of the condemnor to take.”). 

Without express statutory authorization, acquisition of 

a remnant because it is the least expensive alternative to the 

condemnor is not permitted.  See id. at § 7.06[6][b][iii]; see 

also Nelson Drainage Dist. v. Filippis, 436 N.W.2d 682, 

685-86 (Mich. Ct. App. 1989) (per curiam) (concluding that 

Michigan’s substantially similar uneconomic remnant statute 

did not allow the condemnor to acquire a remnant just 

because it was economically beneficial), abrogated on other 

grounds by City of Novi v. Robert Adell Children’s Funded 

Trust, 701 N.W.2d 144, 149 n.4 (Mich. 2005).  Here, the 

statutory definition in section 32.06(3m) forecloses the circuit 

court’s cost-balancing analysis. 
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Moreover, it is especially improper for the court to 

take into account the parties’ legal fees because there was no 

evidence of them at the time of its decision.  The court’s sole 

source of information about the Wallers’ legal fees would 

have been the multitude of letters to the court from the 

Wallers’ attorney that make repeated reference to fees.8  

There is no evidence of ATC’s legal expenses in the record. 

The court further explained:  “[I]n all fairness to these 

people, the costs to the … defendant I don’t think would have 

been that great compared to [the costs] incurred by not 

making the offer.”  R.298:221-22, App.19-20.  Under the 

circuit court’s flawed construction of Wis. Stat. § 32.06(3m), 

therefore, the property that remains after a partial taking is an 

uneconomic remnant if the acquisition costs will likely be less 

                                              
8 Of course, the Wallers expect ATC to pay their legal fees and costs, 
though that remains an issue on appeal.  See infra Argument Section III.  
At the time of the circuit court’s uneconomic-remnant ruling, however, 
the Wallers had yet not submitted their claimed legal expenses. 
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than the costs to litigate the parties’ dispute or if the perceived 

burden on the condemnor was less than that of the landowner.  

But that is not the statutory standard. 

The statutory analysis must be limited to the objective 

value and economic viability of the property, not a 

retrospective analysis of the potential cost savings to the 

condemnor.  The circuit court’s results-driven approach 

rewrites the statute and creates an untenable legal standard for 

uneconomic remnant determinations in light of the 

constitutional requirement that takings must be as narrow as 

possible, with discretion delegated to the condemning 

authority.  Without this discretion, litigation is inevitable:  

landowners, intent on extracting higher settlements, can and 

will argue that a condemnor is threatening to take too much or 

too little.  Either way, the result is more litigation:  a 

right-to-take action in addition to a separate valuation 

proceeding. 
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2. The circuit court’s declaration is 
based on clearly erroneous 
fact-finding. 

The circuit court relied upon lay-witness Jack 

Sanderson’s opinion that the after-taking property was not 

“safe” and “decent” as evidence that the property was an 

uneconomic remnant.  R.298:220, App.18; R.266:4, App.4.  

Sanderson, however, did not offer any competent evidence. 

According to Sanderson—an employee of the 

Wisconsin Department of Commerce at the time—the house 

was not decent because the property’s highest and best use 

had changed from residential to light industrial. 

Q. ….  So whose definition of decent and safe were 
you using? 

A. Two appraisals which both rendered it as 
non-residential, not decent.  How many of us 
want to live on an industrial lot?  Do you? 

… 

Q. Okay.  Remind me where in those [appraisal] 
reports the appraiser talks about the home not 
being decent or safe? 
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A. They did not use those words.  The words they 
used were that they had been rendered light 
industrial.  I took the authority vested in the job 
function that I had, made the conclusion that if 
[the highest and best use] is no longer 
residential, it is not decent. 

R.296:111-12 (emphasis added). 

Sanderson flatly concluded that the change in highest 

and best use, alone, means that the property is “not suitable 

for habitation anymore.”  R.296:80.  Contrary to Sanderson’s 

testimony, neither appraisal states this.  See generally R.259, 

Exs.8, 217, App.80-120.  Nor is Sanderson an appraiser; he 

lacks any professional certification to make land use 

determinations.  R.296:96-98.  But even an appraiser’s 

opinion of a property’s highest and best use would have no 

bearing on whether the property is habitable.  Indeed, the 

Wallers’ appraiser, Kurt Kielisch, agreed with the circuit 

court’s question:  the house was “still a livable house” and 

usable as a residence after the taking.  R.113:12-13. 
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According to Sanderson, the house was unsafe based 

on his discussions with the Wallers about EMFs.  

R.296:80-81. 

Q: The basis of your finding on safety is what 
again? 

A: There was a lot of conversation about 
electromagnetic force. 

R.296:81 (emphasis added).  In reaching this conclusion, 

Sanderson disregarded:  scientific evidence; the national and 

state electrical safety codes; and the PSCW’s pre-approval of 

the transmission line project, which placed a handful of 

houses in closer proximity to the transmission line than the 

Wallers’ house.  E.g., RR.43, Ex.613:1.  Sanderson conceded 

that he was not familiar with the National Electrical Safety 

Code or the Wisconsin Electric Safety Code and that he was 

unaware that the PSCW administers Wis. Admin. Code ch. 

PSC 114.  That regulation specifies, of course, the safe 
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distances between houses and transmission lines.  

RR.55:137-38. 

Henry Reynolds, a licensed professional engineer and 

ATC’s technical expert on EMFs, testified—in an offer of 

proof—that there were stronger EMFs on the Wallers’ 

property before the taking than those produced by the 

transmission line after the taking.  R.296:163-64.  Moreover, 

Reynolds confirmed that the EMFs from many common 

household appliances exceeded those from the transmission 

line, R.296:168, and were comparable to the EMFs in his own 

bedroom at his own house.  R.296:168-69.  Finally, Dale 

Quinn, another licensed professional engineer (RR.55:163), 

confirmed that the transmission line on the Wallers’ property 

complied with all national and state electric safety codes.  

RR.55:164-66. 

Cross-examination of Mr. Sanderson left no doubt that 

his opinions were not based on any experience evaluating 
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decent, safe, and sanitary housing (see R.296:109), and that 

his opinions were not based on any legal standard in the 

administrative code or, for that matter, anywhere.  

R.296:109-13.  The circuit court’s explicit reliance on 

Sanderson’s testimony was clearly erroneous, undermining 

the uneconomic-remnant declaration as a factual, not to 

mention legal, matter.  See infra Argument Section IV 

at 101-03. 

3. The circuit court improperly used the 
jurisdictional offer, not the jury 
verdict, as the remnant’s value. 

The circuit court used ATC’s own jurisdictional offer 

as evidence of the remnant’s value.  R.266:4-5, App.4-5 

(deeming the jurisdictional offer “ATC’s determination of 

damages”).  In doing so, the court committed two errors. 

First, it disregarded the jury’s verdict that the 

before-taking value of the property was $132,000 and the 
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after-taking value of the property was $38,000.9  R.187.  Yet 

this court’s mandate in Waller II was clear:  the jury verdict 

stands for purposes of determining the value of the remnant.  

322 Wis. 2d 255, ¶ 17.  Only if the circuit court were to 

conclude on remand that the remainder is an uneconomic 

remnant could the valuation verdict be vacated.  See id.  Up to 

that point, issue preclusion required the court to accept the 

jury’s before- and after-taking valuations.  See Mrozek v. 

Intra Fin. Corp., 2005 WI 73, ¶ 17, 281 Wis. 2d 448, 699 

N.W.2d 54.  The circuit court did not do this. 

Instead, the circuit court wrongly relied on the 

jurisdictional offer as conclusive evidence of the property’s 

value.  In doing so, the court committed its second error.  A 

jurisdictional offer marks the culmination of settlement 

efforts by a condemnor to negotiate a voluntary purchase of 

                                              
9 The legislature has conferred by statute the right to a jury trial to 
determine just compensation.  Wis. Stat. § 32.06(10). 
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property and avoid litigation.  It is an offer to compromise 

subject to Wis. Stat. § 904.08 and not, therefore, admissible. 

The Wisconsin Supreme Court has held that the policy 

underlying section 904.08—to encourage settlement and 

avoid litigation—applies to condemnation negotiations.  In 

Connor v. Michigan Wisconsin Pipe Line Co., the court held 

that negotiations in the context of condemnation—including 

jurisdictional offers—are privileged and not admissible to 

prove liability or damages: 

Thus, the legislature, recognizing the public policy 
which encourages the settlement of controversies 
without resort to litigation, has made an attempt at 
negotiation compulsory in the field of eminent domain.  
Because of this, there exists here an even stronger basis 
for a rule of evidence excluding, as privileged, 
statements by the parties in such compulsory 
negotiations …. 

15 Wis. 2d 614, 624, 113 N.W.2d 121 (1962) (emphasis 

added).  The court confirmed the inadmissibility of 

negotiations between a landowner and condemnor in Herro v. 

DNR, 67 Wis. 2d 407, 430-32, 227 N.W.2d 456 (1975). 



 55  

The circuit court ostensibly agreed that the content of 

ATC’s jurisdictional offer was inadmissible.  R.304:39.  

Inexplicably, however, the court then relied extensively upon 

the amount of the jurisdictional offer in its findings of fact 

(R.266:1,4-5, App.1, 4-5) and its bench ruling that the 

Wallers’ after-taking property is an uneconomic remnant.  

R.298:214.  These errors, producing a result that is 

inconsistent with the jury verdict, require reversal and, at a 

minimum, remand for a new trial. 

4. The circuit court made findings of fact 
based on evidence either inadmissible 
or not admitted at trial. 

The circuit court made findings of fact based on 

stricken testimony, and it relied on exhibits never admitted 

into evidence.  In its oral ruling, the court stated: 

[I]t was testified to by Wallers, that during that 
negotiation process prior to the jurisdictional offer being 
made, that Dave Davies on behalf of the defendant did 
on March 14th, 2008 write and meet with Wallers, 
Exhibit 4, and the Wallers agreed to accept the offer 
provided by ATC that they buy the remaining property. 



 56  

R.298:216, App.14.  Similarly, the court made findings of 

fact about a conversation between the Wallers and Davies, 

after it had stricken that very testimony.  R.266:2, ¶ 4, App.2. 

No admitted evidence supports the circuit court’s 

findings.  The court itself struck Scott Wallers’ testimony 

about the conversation with Davies.  See R.304:34-35 

(objection and motion to strike) and R.304:37 (granting the 

motion to exclude the testimony).  Likewise, Exhibit 4—

referenced and incorporated in the circuit court’s ruling—was 

marked but neither offered nor received into evidence.  See 

R.304:27 (exhibit marked and objected to) and R.304:79 

(exhibit not offered).  Based on these rulings, ATC did not 

call Dave Davies as a witness to correct the mis-statements by 

Scott Waller because those statements were never in 

evidence. 
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For the court to make findings of fact based on 

stricken testimony and evidence not admitted fundamentally 

undermines the adversarial process and the integrity of the 

court’s decision-making.  Cf. Taylor v. Illinois, 484 U.S. 400, 

410-11 (1988) (“The adversary process could not function 

effectively without adherence to rules of procedure that 

govern the orderly presentation of facts and arguments to 

provide each party with a fair opportunity to assemble and 

submit evidence to contradict or explain the opponent’s 

case.”).  It is inexplicable.  More importantly, it is reversible 

error. 

C. The Wallers’ Property Is Not An 
Uneconomic Remnant Under Wis. Stat. 
§ 32.06(3m). 

No published Wisconsin appellate case—other than 

the prior opinions in Waller—even refers to the definition of 

the term “uneconomic remnant” in Wis. Stat. § 32.06(3m).  

The statute defines an uneconomic remnant as property of 
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“such size, shape or condition as to be of little value or of 

substantially impaired economic viability.”  Adopted in 1978, 

the plain language of the statute and its legislative history, as 

well as case law from other jurisdictions and 

inverse-condemnation cases, establish that the Wallers’ 

property does not meet the definition of an uneconomic 

remnant:  The remaining property has more than “little value” 

and it has continued practical utility as a residence and for 

light industrial uses. 

1. The legislative history and case law 
from other jurisdictions support the 
conclusion that the Wallers’ property 
is not an uneconomic remnant. 

Wisconsin Stat. § 32.06(3m) and the identical 

provision in section 32.05(3m) became law more than  
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30 years ago.10  See 1977 Wis. Ch. 440, §§ 3, 5.  The 

legislative drafting file discloses that these statutory sections 

were “based on” section 208 of the Uniform Eminent Domain 

Code (“Uniform Law”).  App.161.  Indeed, section 32.06(3m) 

mirrors the definition of an uneconomic remnant in the 

Uniform Law, except that—as the result of an unexplained, 

handwritten addition—it substitutes the phrase “substantially 

impaired economic viability” for a much longer explanatory 

                                              
10 Although the texts of Wis. Stat. §§ 32.05(3m) and 32.06(3m) are 
identical, their effects are not.  The landowner in a “quick take” 
section 32.05 proceeding can control the timing and sequence in which 
right-to-take and valuation proceedings are filed.  See Wis. Stat. 
§ 32.05(5), (7), (9).  This is because the condemnor determines the award 
of compensation and receives title to the property upon payment of this 
“basic award.”  See Wis. Stat. § 32.05(7).  Under the “quick take” 
procedure, therefore, the condemnee alone determines if and when a 
valuation proceeding will occur.  See Wis. Stat. § 32.05(9)(a).  Under the 
“quick take” procedure, condemnees are, in most cases, able to delay 
challenging the compensation paid until after a court decides any 
right-to-take challenge.  See Wis. Stat. § 32.05(5) and (9) (the 
right-to-take challenge must be filed within 40 days of the jurisdictional 
offer; the valuation challenge may be brought any time within two years 
of the date of taking).  By contrast, the condemnor must initiate valuation 
proceedings under Wis. Stat. § 32.06(7) to obtain title.  Accordingly, 
simultaneous proceedings—and the inefficiencies presented by this 
appeal—are more likely to occur in condemnations that proceed under 
section 32.06. 
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provision in the Uniform Law.  It appears the substitution was 

intended to allow condemnors to acquire landlocked 

remnants.  See Special Committee on Eminent Domain, 

“Summary of Proceedings,” at 5 (Sept. 9, 1977), reproduced 

at App.170.  This makes sense:  the utility of a property a 

landowner cannot access has been “substantially impaired.” 

In its entirety, the Uniform Law defines an 

uneconomic remnant as: 

a remainder following a partial taking of property, of 
such size, shape, or condition as to be of little value or 
that gives rise to a substantial risk that the condemnor 
will be required to pay in compensation for the part 
taken an amount substantially equivalent to the amount 
that would be required to be paid if it and the remainder 
were taken as a whole. 

National Conference of Commissioners on Uniform State 

Laws, Uniform Eminent Domain Code § 208(b) (1975), 

reproduced at App.164. 

The Comment to the Uniform Law explains that a 

condemnor must offer to acquire a remnant when the 
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“acquisition would not be likely to increase total costs 

appreciably.”  App.165.  The fiscal estimate that accompanied 

1977 Wisconsin Chapter 440 is consistent with this comment 

to the Uniform Law.  That estimate states that the purchase of 

uneconomic remnants may increase property acquisition costs 

but that “the increased costs should be minimal.”  App.162. 

The legislative history confirms that the legislature 

intended “uneconomic remnants” to be defined by the 

condemnor (not by the landowner) based on the after-taking 

value of the remnant and, consequently, the additional cost to 

the condemnor to acquire the remnant.  The cost to ATC to 

acquire the Wallers’ remaining property would have been 

$38,000.  R.187.  This is not “minimal”—by any definition.  

Indeed, it is more than 40 percent of the just compensation 

amount for the easement ($94,000) found by the jury in the 

valuation trial. 
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By any standard, a 40 percent cost increase is 

appreciable and cannot be characterized as minimal, of “little 

value,” or not viable economically.  Accordingly, it 

contravenes the statute’s plain language and legislative intent 

to conclude that the Wallers’ remaining property is an 

uneconomic remnant.  It is not even close to meeting the 

statutory definition. 

A comparison of the before- and after-taking values of 

the Wallers’ property with those in cases from other 

jurisdictions reinforces the conclusion that the property 

cannot meet the statutory definition of an uneconomic 

remnant. 

Most uneconomic remnant cases, not surprisingly, 

arise when the taking of a piece of a parcel effectively 

“orphans” the remaining property.  See, e.g., People ex rel. 

Dep’t of Public Works v. Superior Ct., 436 P.2d 342, 343-44 

(Cal. 1968) (landlocked parcel).  The only reported appellate 
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opinion on whether the taking of an easement, rather than a 

segment of real property, gives rise to an uneconomic 

remnant is Lake Oswego v. Babson, 776 P.2d 870 (Or. Ct. 

App. 1989).  After the condemnor acquired two easements 

across the landowner’s property for storm water drainage 

facilities, the trial court held that the remaining property was 

an uneconomic remnant because it was valueless, requiring 

the condemnor to acquire the remnant as well.  Id. at 871-72.  

The easements consumed 53 percent of one of the 

landowner’s lots and 56 percent of the other lot.  See id. 

at 871. 

The court of appeals reversed, concluding that the 

remaining property did not meet Oregon’s definition of 

uneconomic remnant, a definition similar to that in Wis. Stat. 

§ 32.06(3m).  See id. at 872-73 (applying the following 

definition of uneconomic remnant: “‘A remaining part of 

land, after a partial acquisition, that is of little or no utility or 
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value to the owner.’”) (quoting 23 C.F.R. § 710.104(g) 

(1985)). 

The Oregon court rested its decision—that the property 

was not an uneconomic remnant—on the fact that 

single-family homes existed on the remaining property. 

[T]he property remaining after the taking includes not 
only the fee interests in the land that will be subject to 
the easements, but also the portions of the property that 
are not subject to the easements.  In view of the fact that 
the tax lots are zoned for residential development and 
are currently developed with existing homes, they are 
not valueless. 

Id. at 873 (emphasis added).  Similarly, a court in another 

case held that a 1.85-acre remnant after a taking of 2.91 acres 

to construct a water reservoir did not leave an uneconomic 

remnant because the remaining property could still be used as 

a lot for a single-family dwelling.  Spotsylvania County v. 

Mineral Springs Homeowners Ass’n, No. CL02-391, 2003 

WL 21904116, at *3 (Va. Cir. Ct. July 18, 2003). 
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Just as in Lake Oswego, the Wallers’ property contains 

a single-family residence that can be sold, according to John 

Rolling, ATC’s expert, for an amount at least comparable to 

the jury’s after-taking valuation.  R.298:71; see also R.259, 

Ex.217A.  The testimony of Scott Waller himself and his 

expert, Kurt Kielisch, was consistent: the Wallers lived there 

for nearly a year after the taking, and the property retained its 

utility as a residence.  R.304:58; R.113:12-13. 

Both experts testified that the property’s highest and 

best use is light industrial.  R.304:95; R.298:59.  Yet even 

considering the evidence of the cost to raze the structures on 

the Wallers’ property and the cost to connect to municipal 

utilities, see R.259, Ex.217:10, App.89, the jury assigned the 

property an after-taking value of $38,000.  R.187.  Surely, it 

must have concluded, implicitly or explicitly, that the 

property is economically viable and of some value, not 

insignificant. 
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Other cases provide useful examples of the 

comparative ratios between before- and after-taking 

valuations that are necessary to support a finding that a 

remainder is an uneconomic remnant.  For instance, in State 

Highway Commissioner v. Buck, a New Jersey court held that 

the remaining property was an uneconomic remnant where 

the before-taking value was $46,000 and the after-taking 

value was only $1,000.  226 A.2d 840, 841-42 (N.J. Super. 

Ct. App. Div. 1967) (uneconomic remnant created when “the 

cost of acquisition to the State [of the portion needed for the 

highway improvement] will be practically equivalent to the 

total value of the whole parcel of land”).  By contrast, a 

Delaware court in State Highway Department v. 9.88 Acres of 

Land held that remaining property was not an uneconomic 

remnant, even though landlocked, because it retained an 

after-taking value of $100-$200 an acre.  253 A.2d 509, 
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511-12 (Del. 1969) (requiring land to be “practically 

worthless” to be an uneconomic remnant). 

Finally, in New Mexico ex rel. New Mexico State 

Highway Department v. United States, the state condemned 

the landowner’s 15.5-acre property, using about 4.1 acres to 

construct Interstate 40, replacing Route 66.  665 F.2d 1023, 

1025 (Ct. Cl. 1981).  The highway department claimed that 

the unused 11.4 acres was an uneconomic remnant and that 

the Federal Highway Administration had to share the 

acquisition costs for the 11.4 acres.  Id. at 1026. 

The United States Court of Claims applied the 

definition of uneconomic remnant in 23 C.F.R. § 710.104(g): 

“‘[a] remaining part of land, after a partial acquisition, that is 

of little or no utility or value to the owner.’”  Id. (quoting 

23 C.F.R. § 710.104(g) (1975)).  It concluded that the 

11.4 acres was not an uneconomic remnant.  Despite the 

landowners’ opinion that the remaining property was “of little 
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or no utility or value[,]” despite a before-taking value of 

$111,194.50, and despite the owner-friendly language of the 

regulation—the court held that, in part, the property’s 

after-taking fair market value of $23,500 meant it was not an 

uneconomic remnant.  Id. at 1026, 1028-29.  Even there, it 

was not the landowners’ subjective assessment of their 

property that mattered—it was the marketplace’s assessment. 

The ratio between the before- and after-taking values 

of the Wallers’ property is greater than that in New Mexico.  

There, the after-taking value was about 21 percent of the 

before-taking value; here, the after-taking value is nearly 

29 percent of the before-taking value.  The Wallers have 

already been justly compensated for this decreased valuation. 

The Wallers’ property is not an uneconomic remnant; 

it is not of “little value” and its economic viability is not 

substantially impaired.  The jury assigned the Wallers’ 

remaining property a fair market value of $38,000, a 
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considerable amount in light of the value of the easements.  

The Wallers’ property retains substantial value and has viable 

economic uses for light industry and as a residence.  

Accordingly, it cannot meet the statutory definition of an 

uneconomic remnant. 

2. The statutory definition of an 
uneconomic remnant is analogous to 
the standard for inverse 
condemnation. 

A landowner, through an uneconomic remnant 

challenge, seeks greater compensation by compelling a 

condemnor to acquire more property than the condemnor has 

deemed necessary.  This parallels inverse condemnation, 

where a landowner seeks compensation because a condemnor 

has effectively taken property, through possession or legal 

restraint, that “deprives the owner of all, or substantially all, 

of the beneficial use of his property.”  E-L Enters. v. 

Milwaukee Metro. Sewerage Dist., 2010 WI 58, ¶ 37 & n.24, 
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326 Wis. 2d 82, 785 N.W.2d 409.  Thus, to succeed on an 

inverse condemnation claim, a property owner must show that 

the alleged condemnor has placed a restriction on the property 

that “‘practically or substantially renders the land useless for 

all reasonable purposes’….”  Howell Plaza, Inc. v. State 

Highway Comm’n, 66 Wis. 2d 720, 726, 226 N.W.2d 185 

(1975) (“Howell I”) (quoting Just v. Marinette County, 56 

Wis. 2d 7, 15, 201 N.W.2d 761 (1972)). 

Under Howell I, to state a claim for inverse 

condemnation, property owners must allege that the 

condemnor’s actions have deprived them “of all, or 

substantially all, of the beneficial use of their property.”  Id. 

at 728.  Subsequent appellate decisions equate the “beneficial 

use” of property with the “economically viable” use of 

property.  See, e.g., Howell II, 92 Wis. 2d at 86 (discussing 

Penn Cent. Transp. Co. v. N.Y., 438 U.S. 104, 138 n.36 

(1978)); Mentzel, 146 Wis. 2d at 810-11(using 
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interchangeably the terms “all beneficial use” and “all viable 

economic use”). 

Wisconsin case law is consistent with the U.S. 

Supreme Court’s inverse condemnation cases.  E.g., Lucas v. 

S.C. Coastal Council, 505 U.S. 1003, 1015-16 (1992) 

(inverse condemnation requires that the owner be denied all 

“economically viable use of his land”).  Accordingly, a 

landowner must prove that the condemnor has rendered her 

property substantially useless for all reasonable purposes to 

succeed on an inverse condemnation claim. 

The inverse-condemnation standard informs the 

construction of the statutory definition of an uneconomic 

remnant.  Indeed, the Wallers alleged that the partial taking of 

the easement left their residential improvements “valueless.”  

R.1:4, ¶ 6.  The evidence shows, however, that the Wallers 

cannot meet the standard for inverse condemnation and, 

correspondingly, for an uneconomic remnant.  The jury 
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concluded the Wallers’ property retained substantial value 

after the easements, and the evidence shows that the property 

remains useful for several reasonable purposes.  Moreover, 

the Wallers conceded that they cannot meet the standard for 

inverse condemnation.  R.300:116-19. 

The substantive similarity between inverse 

condemnation and uneconomic remnant claims is persuasive.  

So is the use of nearly identical language in the uneconomic 

remnant statute (“substantially impaired economic viability”) 

and the inverse condemnation cases (deprived of “all viable 

economic use” or “substantially all of the beneficial use”).  

The Wallers failed to prove their uneconomic remnant claim. 

II. AN UNECONOMIC REMNANT CLAIM MUST 
BE RAISED IN A VALUATION PROCEEDING 
OR, ALTERNATIVELY, THROUGH AN 
INVERSE CONDEMNATION ACTION. 

Throughout these proceedings, ATC has advocated for 

an efficient, practical, and unitary procedure for resolving 
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uneconomic remnant claims.  The procedure followed here 

cannot be described that way.  To “secure the just, speedy and 

inexpensive determination of every action and proceeding,” 

Wis. Stat. § 801.01(2), future disputes over uneconomic 

remnants should be resolved in valuation proceedings or, 

alternatively, through inverse condemnation actions.  Cf. TFJ 

Nominee Trust v. Wis. DOT, 2001 WI App 116, ¶¶ 22-26, 244 

Wis. 2d 242, 629 N.W.2d 57.  They are, at their core, 

questions of value, not questions about the right to take.  That 

distinction is integral to the statutory framework of 

Chapter 32. 

In TJF Nominee Trust, the landowner brought a 

right-to-take challenge under Wis. Stat. § 32.05(5), claiming 

that the condemnor either: (1) failed to include the access 

rights allegedly affected by a taking in the jurisdictional offer, 

or (2) wrongly assigned no value to the loss of access rights.  

Id., ¶ 23.  The court of appeals held that a right-to-take 
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challenge was not the proper forum.  Id., ¶ 26.  The 

landowner should have filed an inverse condemnation action 

if the condemnor failed to condemn the proper “bundle of 

rights” or, alternatively, the landowner should have 

challenged the compensation award in a valuation proceeding 

to seek additional damages for the access rights it believed 

were ignored.  Id., ¶¶ 25-26. 

The Wallers’ position is like that of the landowner in 

TFJ Nominee Trust.  The Wallers claim that either ATC:  

(1) failed initially to include the Wallers’ entire property in 

the jurisdictional offer, or (2) failed to account for the full 

extent of the easement’s impact on the after-taking property.  

The first argument belongs in an inverse condemnation 

action, and the second argument should have been raised and 

addressed in the valuation proceeding—as it was.  “In any 

event the remedy is not to challenge the right to condemn” the 

transmission line easement.  See id., ¶ 26. 
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The protracted procedural history of the ATC-Waller 

cases amply demonstrates that after a landowner rejects an 

offer to acquire a remnant, speedy and efficient resolution of 

an uneconomic remnant dispute must occur in valuation 

proceedings or, alternatively, in inverse condemnation 

actions—not in right-to-take actions.  Under no circumstances 

should circuit courts conduct multiple proceedings that all use 

the same evidence. 

A. Disputes Over Uneconomic Remnants 
Should Be Resolved In Valuation 
Proceedings. 

Uneconomic remnant determinations should be made 

in valuation proceedings, not right-to-take challenges.  Both 

logic and the text of Wis. Stat. § 32.06 suggest that 

uneconomic remnant determinations take place within the 

valuation process.  So does the cause of judicial efficiency. 

The statutory definition of an uneconomic remnant 

confirms that disputes over remnants are at their core 
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valuation questions.  Section 32.06(3m) defines an 

uneconomic remnant as “the property remaining after a 

partial taking of property, if the property remaining is of such 

size, shape or condition as to be of little value or substantially 

impaired economic viability.”  (Emphases added.)  The 

relevant factors, therefore, are:  the size, shape, and condition 

of the property and its value before and after the taking.  

Here, the jury in the valuation case determined the value of 

the property:  $38,000 after the taking.  R.187.  In reaching 

that decision, the jury heard all of the relevant evidence 

regarding the property’s size, shape, and condition, as well as 

evidence of the real estate market and the Wallers’ personal 

preferences.  Indeed, evidence of a “property’s usability, 

character and the market in which the property would be 

sold” is an indispensable part of valuation proceedings.  See 

Alsum v. Wis. DOT, 2004 WI App 196, ¶ 19, 276 Wis. 2d 

654, 689 N.W.2d 68. 
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The exact evidence heard by the jury in the valuation 

case is at the core of the uneconomic remnant determination.  

Accordingly, such determinations should be decided in the 

statutory proceedings for deciding just compensation, Wis. 

Stat. § 32.06(7)–(10).  Procedurally, this protects landowner’s 

rights and ensures judicial efficiency because—precisely as 

the court of appeals recognized— 

The confusion here stems from the fact that the question 
of the existence of an uneconomic remnant is difficult to 
separate from the determination of the value of the 
remnant.  By its very name, an uneconomic remnant 
seems to require valuation. 

Waller I, 322 Wis. 2d 255, ¶ 13.  In fact, the separation is not 

just “difficult,” it is impossible because the same facts and 

evidence underlie both questions. 

Beyond just the definition of an uneconomic remnant, 

Wis. Stat. § 32.06(7) and (8) require the condemnation 

commission to “immediately” value the property taken as 

long as the condemnor has the right to take any portion of it. 
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If the petitioner is entitled to condemn the property or 
any portion of it, the judge immediately shall assign the 
matter to the chairperson of the county condemnation 
commissioners for hearing under s. 32.08. 

Wis. Stat. § 32.06(7) (emphases added).  The condemnation 

commission then conducts a hearing pursuant to Wis. Stat. 

§§ 32.06(8) and 32.08, after which it files an award 

“specifying therein the property or interests therein taken and 

the compensation allowed the owner ….”  Wis. Stat. 

§ 32.06(8); see also Wis. Stat. § 32.08(6)(b) (“the 

commission shall make a written award specifying therein the 

property taken and the compensation”).  Throughout these 

cases, the Wallers have never disputed ATC’s right to take.  

E.g., R.111:15.  The statutes, therefore, required that the 

valuation proceedings go forward, without interruption, 

before the condemnation commission and, if necessary, the 

circuit court. 

Finally, section 32.06(5) reinforces the conclusion that 

uneconomic remnant disputes should be resolved in valuation 
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proceedings.  Valuation proceedings and right-to-take 

challenges proceed simultaneously.  Falkner, 75 Wis. 2d 

at 120.  A right-to-take challenge brought under § 32.06(5) 

cannot stay valuation: 

The commencement of an action by an owner under this 
subsection [§ 32.06(5)] shall not prevent a condemnor 
from filing the petition provided for in sub. (7) and 
proceeding thereon.  Nothing in this subsection shall be 
construed … to prevent the condemnor from proceeding 
with condemnation during the pendency of the action to 
contest the right to condemn. 

Wis. Stat. § 32.06(5) (emphasis added). 

Contrary to this statutory language, the court of 

appeals in Waller I and Waller II held, in effect, that 

right-to-take actions must stay valuation proceedings any time 

a landowner raises an uneconomic remnant challenge.  

Waller II, 334 Wis. 2d 740, ¶ 16; Waller I, 322 Wis. 2d 255, 

¶ 16.  Not only is this procedure contrary to the plain statutory 

language, it is inefficient and duplicative. 
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From the start of these proceedings, ATC has sought—

unsuccessfully to date—resolution of the Wallers’ 

uneconomic remnant challenge in a single proceeding.  At a 

hearing on August 11, 2008, ATC’s attorney offered: 

I’ll stipulate that the issue of whether or not there is a 
remnant and whether ATC is required to buy the whole 
property, those are all valuation issues, and I will not 
raise an objection in the valuation case to those issues 
being raised. 

R.111:24. 

ATC’s position has been consistent with appellate case 

law—other than Waller I and Waller II.  For example, in 

Falkner the supreme court emphasized judicial economy: 

Brief note may be taken of the existence of an additional 
potential problem resulting from the dual proceedings 
created by Statute (the owner’s action under 
sec. 32.06(5) and the condemnation proceedings under 
sec. 32.06(7)).  Duplication of effort and expense may 
result if separate trials are held.  We see no objection to 
consolidation of the two proceedings for trial, as was 
done at the case at bar, provided the identities of the two 
proceedings are preserved. 

75 Wis. 2d at 135 n.9.  Consistent with Falkner, ATC long 

has sought to resolve the uneconomic remnant dispute within 
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the valuation proceeding—a procedure ultimately 

implemented by Judge John R. Race.  The view of ATC and 

Judge Race did not prevail, and the result has been multiple 

evidentiary hearings and trials replete with repetitive 

testimony and evidence, contradictory and inconsistent 

conclusions, and still no legally sustainable result. 

In Pulvermacher Enterprises v. Wisconsin DOT, the 

court of appeals held that an adverse possession claim could 

be tried in a valuation proceeding because it affected just 

compensation.  166 Wis. 2d 234, 239-41, 479 N.W.2d 217 

(Ct. App. 1991).  Even though adverse possession is not 

typically part of a trial to determine valuation in 

condemnation, the court held it should be part of the valuation 

proceedings because the legislature intended the “regulatory 

scheme” of Chapter 32 “to provide an efficient, final 

resolution to the compensation question.”  Id. at 241. 
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The analysis in Pulvermacher Enterprises applies here.  

Just as adverse possession inexorably affected title and 

valuation in that case, uneconomic remnant determinations 

will always affect title to the property and the amount of just 

compensation to be awarded.  Efficient resolution of 

uneconomic remnant disputes requires that they be tried in 

valuation proceedings. 

Inexplicably, however, the Wallers’ counsel 

consistently has rejected this approach, launching a four-year 

litigation trajectory, including this, the parties’ fifth foray into 

the appellate process.  This court should correct the 

procedural uncertainty left by Waller I and Waller II, 

reinstating the efficiency and judicial economy of the 

condemnation process prescribed in the statutes and precedent 

by confirming that uneconomic remnant disputes should be 

resolved in valuation proceedings. 
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B. Alternatively, Uneconomic Remnant 
Disputes Should Be Resolved Through 
Inverse Condemnation Actions. 

If the court continues to disagree that uneconomic 

remnant disputes should be resolved in valuation proceedings, 

then the substantive similarity of uneconomic remnant and 

inverse condemnation claims provides an opportunity for 

uneconomic remnant disputes to be resolved through inverse 

condemnation actions. 

The court of appeals decision in Wikel v. Wisconsin 

DOT confirms that landowners in the Wallers’ position may 

bring an inverse condemnation action pursuant to Wis. Stat. 

§ 32.10 after a condemnor initiates condemnation and pays 

just compensation for a partial taking.  2001 WI App 214, ¶ 3, 

247 Wis. 2d 626, 635 N.W.2d 213.  In Wikel, the landowner 

brought an inverse-condemnation action after accepting 

compensation for a partial taking, alleging that the DOT had 

caused structural damage to her house, “rendering it 
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‘uninhabitable and unsaleable,’ and resulting in a ‘total, 

permanent taking’ without just compensation.”  Id., ¶ 4.  The 

appellate court reversed the dismissal of the landowner’s 

claim, holding that she was entitled to an opportunity to prove 

her inverse condemnation claim.  Id., ¶ 17. 

If, indeed, uneconomic remnant disputes cannot be 

resolved in valuation proceedings, then the Wallers, and any 

other landowner claiming an uneconomic remnant, can and 

should follow the procedure in Wikel.  They should bring an 

inverse condemnation action for the remainder of the 

property.  Creating an entirely separate procedural track 

within the right-to-take framework not only produces 

needless duplication and inefficiency, it results in the very 

real risk—realized here—of contradictory results that require 

even more litigation. 

The purpose of the condemnation statutes is to 

expeditiously transfer title to condemned property for a public 



 85  

use and then to ensure that the compensation offered is 

legally adequate.  Including the uneconomic remnant 

determination in the valuation process or, alternatively, in the 

inverse condemnation action preserves landowners’ rights 

without needlessly impeding the Chapter 32 process. 

III. THE STATUTES DO NOT AUTHORIZE 
LITIGATION EXPENSES FOR A LANDOWNER 
ON AN UNECONOMIC REMNANT CLAIM. 

The circuit court awarded the Wallers litigation 

expenses in the right-to-take case under Wis. Stat. 

§ 32.28(3)(b).11  R.299:37-44, App.59-66.  The court 

concluded ATC did not have a right to condemn any of the 

property unless it acquired the entire property and that ATC 

did not negotiate in good faith.  R.299:43, App.65 (relying on 

                                              
11 The Wallers’ claim to litigation expenses depends exclusively on Wis. 
Stat. § 32.28(3)(b).  Paragraph (a) cannot apply because ATC has not 
abandoned the condemnation proceedings.  Paragraph (c) cannot apply 
because the Wallers did not bring an inverse condemnation action under 
Wis. Stat. § 32.10.  And paragraphs (d)–(i) cannot apply because ATC’s 
jurisdictional offer exceeded both the condemnation commission award 
and the jury verdict and because the Wallers concede that they cannot 
recover litigation expenses under these paragraphs.  R.301:25. 
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Warehouse II, LLC v. Wis. DOT, 2006 WI 62, 291 Wis. 2d 

80, 715 N.W.2d 213). 

The circuit court erred for two reasons:  (1) the 

Wallers never met their threshold burden to show the 

reasonableness and necessity of the expenses; and 

(2) uneconomic remnant challenges do not qualify under 

section 32.28(3)(b) and, therefore, there is no statutory basis 

for the Wallers to recover litigation expenses.12 

A. The Wallers Failed To Meet Their Burden 
Of Proof. 

A party seeking attorney’s fees always bears the 

burden of proof that the requested fees are reasonable.  

Kolupar v. Wilde Pontiac Cadillac, Inc., 2004 WI 112, ¶ 34, 

275 Wis. 2d 1, 683 N.W.2d 58; Standard Theatres, Inc. v. 

Wis. DOT, 118 Wis. 2d 730, 748, 349 N.W.2d 661 (1984).  A 

                                              
12 Even though the Wallers initiated a right-to-take action, they 
acknowledge that they do not contest ATC’s right to take.  For example, 
at an August 11, 2008 hearing, the Wallers acknowledged:  “Now, we 
are not challenging in this case their right to take.”  R.111:15; accord id. 
at 20 (“we are not challenging their right to take”). 
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party meets its burden when it submits affidavits from 

qualified attorneys that the fees are reasonable.  Standard 

Theatres, 118 Wis. 2d at 748.  Here, the Wallers failed to 

even try to meet their burden.  The Wallers offered no 

testimony or even an affidavit from their own counsel stating 

that the requested litigation expenses were reasonable and 

necessary.  See R.274.  On this basis alone, the Wallers’ 

request for litigation expenses should be denied in its entirety. 

B. No Statutory Basis Exists For The Award Of 
Litigation Expenses. 

Even if the court overlooks the Wallers failure to meet 

their burden of proof, there is no statutory basis for an award 

of litigation expenses:  the circuit court’s determination that 

ATC failed to negotiate in good faith was clearly erroneous. 

Litigation expenses are not part of just compensation.  

W.H. Pugh Coal Co. v. State, 157 Wis. 2d 620, 634-35, 460 

N.W.2d 787 (Ct. App. 1990).  Absent express statutory 
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authorization, attorney’s fees cannot be shifted to a 

condemnor or, for that matter under the American Rule, to 

any party.  Wieczorek v. Franklin, 82 Wis. 2d 19, 23, 260 

N.W.2d 650 (1978).  Here, the circuit court awarded the 

Wallers litigation expenses under Wis. Stat. § 32.28(3)(b):  

“The court determines that the condemnor does not have the 

right to condemn part or all of the property described in the 

jurisdictional offer or there is no necessity for its taking ….”  

The court erred because the right to take was never at issue 

and because ATC negotiated in good faith.  

Section 32.28(3)(b), therefore, cannot apply in this case. 

The circuit court attempted to equate this case with the 

facts in Warehouse II.  However, the condemnor in 

Warehouse II did not contest its failure to negotiate in good 

faith before making the jurisdictional offer.  291 Wis. 2d 80, 

¶ 1.  Here, by contrast, the Wallers’ complaint does not allege 

or even suggest bad faith negotiations. 
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Warehouse II provides no guidance on good-faith 

negotiation.  An earlier decision, Herro v. Natural Resources 

Board, sets out the parameters of good-faith negotiation: 

Prolonged negotiations are likewise unnecessary; 
compliance with the statutory requirement is had when 
the negotiations have proceeded sufficiently to 
demonstrate that agreement is impossible.  Such 
impossibility to agree does not mean impossibility to 
agree upon any price, no matter how large, but 
impossibility due either to the owner’s unwillingness to 
sell at any price or to sell only at a price which the 
condemnor deems excessive….  If it becomes apparent 
that no agreement can be made at a price satisfactory to 
the condemnor, the effort to agree may be dropped. 

53 Wis. 2d 157, 172, 192 N.W.2d 104 (1971) (emphasis 

added). 

Here, ATC fulfilled its obligation to negotiate in good 

faith. 

• On October 8, 2007, ATC offered to acquire the 
easement for $49,000.  RR.55:235-36. 

• Next, ATC offered to acquire the easement for 
$84,600.  RR.55:237. 

• On March 14, 2008, after receiving the Wallers’ 
appraisal, ATC offered to acquire the easement 
for $99,500.  RR.55:240-41, 249-50.  
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Alternatively, ATC offered to acquire the entire 
property for $132,000—the full amount of the 
Wallers’ appraisal—and that it would pay no 
more than this, including no relocation benefits.  
Id. at 241-42, 246-27. 

• The Wallers declined ATC’s March 14 offer, 
and ATC served the jurisdictional offer on 
March 20, 2008.  See R.266, App.1-2. 

These facts show, as a matter of law, that ATC 

negotiated in good faith.  Although Herro does not require 

prolonged negotiations, ATC negotiated with the Wallers 

over six months.  During that time, ATC repeatedly increased 

its offer, taking into consideration additional information, the 

cost of litigation, its own appraisal, and the Wallers’ 

appraisal.  Ultimately, ATC offered to pay $132,000, no 

more.  Only after the Wallers refused to sell at a price that 

ATC determined reasonable, see RR.55:246 (payment of 

$132,000 was ATC’s “final offer”), did ATC file the 

jurisdictional offer to condemn the easement—the only 

property needed to serve the public purpose of constructing, 
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maintaining, and operating the transmission line.  In sum, 

ATC negotiated in good faith with the Wallers, but the 

Wallers were only willing to sell “at a price which in the 

condemnor’s judgment is excessive.”  Herro, 53 Wis. 2d 

at 173. 

Throughout these proceedings, ATC has fulfilled its 

statutory obligations.  When the Wallers declined ATC’s 

offer to purchase the entire property, thereby satisfying Wis. 

Stat. § 32.06(3m), ATC made the only jurisdictional offer 

permitted by the state and federal constitutions.  Accordingly, 

ATC had the right to condemn the Wallers’ property at all 

relevant times.  The Wallers cannot, therefore, recover 

litigation expenses under Wis. Stat. § 32.28(3)(b). 

C. Awarding Litigation Expenses For 
Uneconomic Remnant Claims Does Not 
Advance The Purposes of Wis. Stat. § 32.28(3). 

The jury awarded the Wallers just compensation for 

the taking of their property—$94,000.  R.187.  According to 
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the jury, the after-taking property has a value of $38,000.  See 

id.  The Wallers are free to do with it as they please.  Here, 

they chose to abandon the property and not to list it for sale.  

R.304:69.  The purposes of shifting litigation expenses under 

Wis. Stat. § 32.28(3) are to make the landowner whole and to 

discourage condemnors from short-changing landowners.  

Warehouse II, 291 Wis. 2d 80, ¶ 22. 

Neither purpose is advanced in this case.  ATC offered 

to purchase the entire property for $132,000 or just the 

easement for $99,500.  This is more than the just 

compensation awarded by the condemnation commission 

($90,000) and by the jury ($94,000).  In short, ATC offered 

the Wallers more than the full value of the easement.  They 

need not be “made whole” for litigating these cases because 

ATC’s jurisdictional offer would have made them more than 

whole.  Under these facts, the Wallers must bear the risk and 
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expense of their decision to continue litigating these cases, 

not ATC. 

IV. THE WALLERS ARE NOT ENTITLED TO 
RELOCATION BENEFITS BECAUSE THEY 
MOVED VOLUNTARILY. 

To qualify as displaced, a person must move from 

property “as a direct result” of notice that she will be forced 

from the property or because she is actually forced to move.  

See Wis. Stat. § 32.19(2)(e);13 Wis. Admin. Code 

                                              
13 Wisconsin Stat. § 32.19(2)(e) states: 

1.  “Displaced person” means, except as provided in 
subd. 2, any person who moves from real property or 
who moves his or her personal property from real 
property: 

a.  As a direct result of a written notice of intent to 
acquire or the acquisition of the real property, in whole 
or in part or subsequent to the issuance of a jurisdictional 
offer under this subchapter, for public purposes; or 

b.  As a direct result of rehabilitation, demolition or 
other displacing activity, as determined by the 
department of commerce, if the person is a tenant-
occupant of dwelling, business or farm operation and the 
displacement is permanent. 
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§ Comm. 202.01(14);14 cf. Milwaukee v. Roadster LLC, 2003 

WI App 131, ¶¶ 13, 18, 265 Wis. 2d 518, 666 N.W.2d 524 

(concluding that the lessee was a “displaced person” where it 

was “forced to give up its leasehold interest” and “forced to 

relocate”) (emphasis added).  The circuit court’s conclusion 

that the Wallers—whose house has always remained 

untouched by the taking and who were not required to move 

by anyone—are displaced is an unprecedented expansion of 

the law of relocation benefits without any statutory or 

administrative basis. 

First, relocation benefits are paid only to “displaced 

persons.”  See Wis. Stat. § 32.19(1), (3).  “Displace” means 

“[t]o move or shift from the usual place or position, especially 

to force to leave a homeland ….”  American Heritage 

                                              
14 The Wisconsin Department of Commerce no longer exists.  
Responsibility for administering the relocation regulations passed, by 
law, to the Department of Administration.  2011 Wis. Act 32.  
Accordingly, the “Relocation Assistance” chapter of the administrative 
code is now available at Wis. Admin. Code ch. DOA 92. 
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Dictionary 521 (4th ed. 2006).  The Wallers were not forced 

to leave their home.  Indeed, it is beyond dispute that they 

lived in their house for about one year after the upgraded 

transmission line was installed.  Nothing—save their own 

subjective desire to live elsewhere—prevents the Wallers 

from living there to this day. 

Scott Waller’s own testimony confirmed that the 

Wallers chose to move—they were not forced to do so.  Since 

1989, the Wallers lived with a 69-kilovolt transmission line 

on their property, directly in front of their house, without any 

health concerns.  RR.55:40.  In February 2005, one year 

before the Wallers learned of the new transmission-line 

project, they listed their house for sale.  RR.55:37.  They 

wanted to move.  They wanted a larger, more rural property 

to expand their gardens and agricultural activities—before 

they even learned of the transmission-line upgrade.  

RR.55:37. 
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The house they moved to has precisely the features 

they wanted:  it has twice as many acres and it is in the 

country away from any highway or industrial park.  

RR.55:79-80.  The Wallers moved because they wanted a 

home with more acreage and because they preferred no longer 

to live along Interstate 43 in the midst of an industrial park 

directly across from a retention pond.  These were the reasons 

the Wallers moved.  They are understandable, but they do not 

amount to forced displacement. 

At trial, Scott Waller stated that the decision to move 

was made when they received John Rolling’s appraisal.  

RR.55:56; see also id. at 25-26.  Their testimony reveals that 

their decision was based on a misunderstanding of highest 

and best use and this passage from Rolling’s appraisal: 

We believe the installation of the [single] transmission 
line pole and the lines themselves brings this property to 
the tipping point from residential appeal toward light 
industrial appeal.  It is more likely that the next buyer of 
this property will be an industrial developer rather than a 
residential user.  We conclude that the residential 
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improvements are rendered totally obsolete.  Highest and 
best use changes from improved residential to vacant 
industrial land. 

R.259, Ex. 217:18, App.97.  Rolling explained the meaning of 

obsolescence in appraisals, R.298: 79-82; the Wallers’ 

testimony reveals they simply misunderstood.  Displaced 

status cannot be the result of a misunderstanding of an 

appraisal term of art. 

The fact that, over nearly two decades, the area 

surrounding the Wallers’ property evolved from agricultural 

use to an industrial park does not mean that the addition of a 

transmission line on a second side of their property somehow 

forced the Wallers to move.  Nor does it mean that their house 

was uninhabitable.  It was not—by any objective building 

code or other pertinent standard. 

The Wallers also claim that the transmission lines 

interfered with their radio and television reception, their car, 

and their electric meter.  To the extent this is offered as a 
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reason they moved, it is pretext.15  Scott Waller conceded that 

they did not experience any of these alleged occurrences until 

after they had decided to move.  RR.55:56-57.  The Wallers’ 

response to these alleged difficulties—many either not 

mentioned in, or properly excluded from, the valuation trial—

is telling.  The Wallers knew that ATC was obligated under 

Wis. Stat. § 182.017(7)(g) to address any problems with radio 

or television reception, yet they never informed ATC of any 

reception or other issues.  RR.55:57. 

Second, the statutory definition of a displaced person 

requires the person to have moved from real property “[a]s a 

direct result of ... the acquisition of the real property ....”  

                                              
15 Alliant Energy’s project manager for the upgrade of its electric meters 
to wireless technology, R.55:152-53, stated that the changes to the 
electric meter at the Wallers’ house resulted from Alliant Energy’s 
business-wide technology plan.  RR.55:160.  Moreover, he stated that he 
and Alliant Energy are unaware of electrical transmission or distribution 
lines causing any interference with electric meters.  RR.55:159. 

Dale Quinn, a professional engineer for ATC (RR.55:163), confirmed 
that it is not scientifically plausible that transmission lines could 
somehow interfere with the speedometer or headlights of a car.  
RR.55:184, 186. 
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Wis. Stat. § 32.19(2)(e)1.a.  Here, however, ATC’s 

condemnation of the transmission-line easement and the 

construction and operation of the upgraded transmission line 

did not directly cause the Wallers to move.  They could have 

continued living there indefinitely but for their personal 

preferences. 

It stretches the meaning of “direct result” too far if a 

person can be displaced because of unfounded concerns about 

transmission lines or a pre-existing desire to move to the 

country.  Here, it was not the transmission line that prompted 

the Wallers to move.  The PSCW concluded that the 

transmission line would “not have a significant effect on the 

human environment” and would “not have undue adverse 

impacts on ... public health[.]”  RR.43, Ex.660:3.  This 

dispels any suggestion that the transmission line itself 

somehow caused or required the Wallers to move. 
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Third, the second part of the definition of a displaced 

person reveals a legislative intent to limit relocation benefits 

to people for whom condemnation makes continued use or 

occupancy of their property physically or legally impossible.  

See, e.g., Wis. Stat. § 32.19(2)(e)1.b. (a person is displaced 

because of rehabilitation or demolition of his property).  Both 

rehabilitation and demolition physically prevent a person 

from using her property, forcing a move.  That is not true of 

the Wallers’ choice to move. 

Fourth, the relocation statutes as a whole reflect an 

assumption that a displaced person cannot physically live in 

her dwelling.  For example, the legislature defines a 

“[c]omparable dwelling” as “one which, when compared with 

the dwelling being taken, is substantially equal ....”  Wis. Stat. 

§ 32.19(2)(b) (emphasis added).  Similarly, the statutes 

require that a “relocation assistance service plan ... [a]ssure 

that a person shall not be required to move from a dwelling 
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unless the person has had a reasonable opportunity to relocate 

to a comparable dwelling.”  Wis. Stat. § 32.25(2)(i) (emphasis 

added).  Finally, Wis. Stat. § 32.20 defines the statute of 

limitations for a relocation claim based on when “the 

condemnor takes physical possession of the entire property 

acquired ....”  Here, the Wallers house was not taken or 

physically altered, and they were not required to move.  The 

Wallers do not meet the definition of a displaced person. 

Fifth, the circuit court suggested in its ruling that the 

Wallers are displaced because their house was not suitable for 

a dwelling, giving weight to the testimony of Jack Sanderson 

in reaching this conclusion.  RR.55:332, App.130; R.299:4.  

There is no basis in fact or law for the court’s conclusion. 

Wisconsin Admin. Code § Comm. 202.04(2) defines a 

safe, decent, and sanitary dwelling.  The Wallers’ Mound 

Road property fully meets this definition.  Jack Sanderson’s 

opinion that the Wallers’ property was not decent or safe is 
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meaningless.  See supra Argument § I.B.2.  Sanderson’s 

testimony should have been excluded, as ATC requested in a 

motion in limine.  RR.35. 

Furthermore, Sanderson’s testimony about the 

condition of the Wallers’ property was not entitled to any 

weight or deference for these additional reasons: 

• Sanderson acknowledged that he is not a 
building inspector, RR.55:113, and that he and 
the Department of Commerce “do not do a lot 
of work in this area ….”  See R.296:78, 109.  
Indeed, other than the Waller property, 
Sanderson has conducted only one other site 
visit of a property subject to condemnation.  
R.296:104. 

• Sanderson formed his opinion without viewing 
the property in the before-condition; rather, he 
based it on numerous ex parte communications 
with the Wallers and their attorney.  RR.55:128, 
138 (confirming more than 30 telephone calls 
with the Wallers’ attorney); see also R.296:74.  
Moreover, Sanderson reached his conclusions 
as part of an “informal review” and without a 
formal administrative hearing or process by the 
agency for which he worked.  R.296:140-41. 
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• Legal counsel within the Department of 
Commerce itself disagreed with Sanderson’s 
opinion.  The Acting Chief Legal Counsel of 
the agency testified that Sanderson lacked the 
authority to decide whether the Wallers were 
displaced and that his conclusion that the 
Wallers were displaced was wrong.  
R.296:131-32, 133, 138 (“It was not 
[C]ommerce’s authority to decide whether or 
not they were displaced.”); see also R.259, 
Ex.251 (Commerce has “not been granted the 
power to unilaterally decide” whether a person 
is displaced and that is a question that is “far 
from settled”). 

For all these reasons, the circuit court’s sole reliance on the 

testimony of Jack Sanderson and its conclusion that the 

Wallers’ house was uninhabitable are clearly erroneous. 

Finally, if the Wallers are displaced because they 

moved after ATC acquired a transmission line easement on 

their property, then every person who owns property subject 

to a transmission-line condemnation can claim to be displaced 

at any time within two years “after the condemnor takes 

physical possession of the entire property acquired,” Wis. 
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Stat. § 32.20 (emphasis added)—if they choose to move.  

That cannot be the standard for defining a displaced person 

under state law.  See Falkner, 75 Wis. 2d at 140-41. 

As the supreme court held in Falkner, the standard for 

the “quantum of estate taken” cannot depend on the whims, 

desires, and feelings of each landowner whose property rights 

are being condemned.  Id.  Rather, the condemnor’s 

determination of the scope of the taking must be upheld in the 

absence of “fraud, bad faith, or gross abuse of discretion.”  Id. 

at 135. 

Just as the scope of a taking cannot be determined by 

the landowners’ subjective preferences, displacement cannot 

depend on that person’s idiosyncrasies.  If it did, transmission 

line project costs would be wildly unpredictable and not 

susceptible to meaningful estimation.  Further, public utilities 

would find themselves owning wide swaths of property 

throughout the state—with no possible public use for the land 



 105  

and the attendant burdens of owning unoccupied, abandoned 

land. 

Whether a person is displaced must depend on an 

objective standard, not the subjective preferences of a 

landowner.  For someone to be displaced, the test must be:  

Was the person forced to leave his or her dwelling because of 

a physical or regulatory restriction that precluded him or her 

from continuing to live there?  The Wallers do not meet this 

standard.  They are not displaced persons. 

CONCLUSION 

For the foregoing reasons, ATC requests that the court: 

(1) reverse the judgment declaring the after-taking 

property an uneconomic remnant and remand the case with 

directions to the circuit court to enter judgment for ATC, 

declaring that the property is not an uneconomic remnant; 

(2) reverse the order granting the Wallers litigation 

expenses; and 
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(3) reverse the judgment declaring the Wallers 

displaced persons and awarding them relocation benefits and 

remand the case with directions to the circuit court to enter 

judgment in favor of ATC—the Wallers are not displaced 

persons and they are not entitled to any relocation benefits. 

Dated this 6th day of July, 2012. 
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INTRODUCTION

This case involves the taking of a utility easement by the Petitioner, American

Transmission Company ("ATC") from a residential property owned by the Respondents,

Scott & Lynnea Waller, in the town of Delavan. The Wallers challenged the right of

ATC to acquire the easement under Wis. Stat. $ 32.06(5), unless and until ATC acquired

the balance of the property as an "uneconomic remnant". Wis. Stat. $ 32.06 (3m).

What followed was a nightmare of litigation involving multiple motion hearings,

a hearing before the Condemnation Commission, a jury trial, a court trial, lengthy and

repetitive depositions of the Wallers and other witnesses, and two appeals to the Court of

Appeals, all as outlined in the Statement of the Case. Eventually, Judge Carlson ruled

that the Wallers were left with an "uneconomic remnant." Judge Carlson also awarded

the Wallers litigation expenses in the amount of $21I,261.74 under Wis. Stat. $

32.28(3X(b), as plaintiffs in a successful challenge action. In a separate suit, Judge

Carlson conducted a 1rial and ruled that the Wallers were "displaced persons" and

therefore entitled to relocation benefits under Wis. Stat. $ 32.19 in the amount of

$26,350.00 plus costs in the amount of $1,811.92,for a total judgment of $28,161.92.

In this appeal, ATC is challenging factual determinations of the Trial Court which

are not reviewable under the provisions of Wis. Stat. $ 805.17(2). ATC has also

challenged whether the Wallers properly commenced a challenge action pursuant to the

provisions of Wis. Stat. $ 32.06(5), an issue that has been resolved twice by the Court of

Appeals.



STATEMENT OF ISSUES

1. Did the Trial Court properly interpret and apply the uneconomic remnant statute,

Wis. Stat. $ 32.06(3m)?

Not Answered by the Trial Court

2. How must a landowner raise a claim that a condemnor has taken too little

property, leaving the landowner with an uneconomic remnant?

Answered by the Trial Court and the Court of Appeals in Decisions
dated October 28,2009 and May 25,2011 (Waller l and lValler II):By
commencement of an action under Wis. Stat. $ 32.06(5).

3. May a landowner recover litigation expenses under Wis. Stat. $ 32.28(3XbX

Answered by the Trial Court: Yes.

4. Were the Wallers displaced persons entitled to relocation benefits pursuant to the

provisions of Wis. Stat. $ 32.19(2)(e)a?

Answered by the Trial Court: Yes.



STATEMENT ON ORAL ARGUMENT AND PUBLICATION

While this action turns on "findings of fact" under an unambiguous statutory

standard, publication could avoid similar litigation in the future. In addition, this appeal

and ATC's denial of the Waller claims involve a gross abuse of ATC's authority and

resources, designed to punish the Wallers for challenging its actions. ATC should be

available for questioning regarding its persistence in pursuing a defense of the 'Wallers'

modest claims.

Both oral argument and publication are appropriate.



STANDARD OF REVIEW

The standard of review for f,rndings of fact made by a trial court is that they will

be affirmed unless clearly enoneous. Employers Ins. of lVausau v. Jackson, 190 Wis. 2d

597, 527 N.W.2d 681 (1995); Wis. Stat. $ 805.17 (2). When the circuit court acts as the

finder of fact, it is the ultimate arbiter of the credibility of the witnesses and the weight to

be given to each witness's testimony. State v. Peppertree Resort Villas, Inc., 2002 WI

App 207,257 Wis. 2d 421,651 N.W.zd 345.

Review of the application of an unambiguous statutory standard to agreed facts is

a question of law to be reviewed de novo. Msrotz v. Hallman,2007 WI 89, (lU5, 302

Wis. 2d 428,734 N.V/.2d 411.



STATEMENT OF FACTS

Scott and Lynnea Waller are husband and wife and have owned property at 6249

Mound Road, Delavan, Wisconsin since 1989. (R 266, p. 1, T2; R-App. p. 104.)t The

property involves 1.51 acres of land (65,175 square feet), a one family residence, site

improvements, landscaping and out buildings. Id. The property is zoned A-1

Agricultural; it has been used by the Wallers since its acquisition in 1989 as a residence,

for hobby farming, including raising chickens, turkeys and pasturing sheep. 1d.

On March 30, 2006 the Public Service Commission issued a certificate of public

convenience and necessity to ATC for a high-voltage transmission line project which

passed through the Waller property. (RR. 43, Ex. 660.) The ATC project involved

installing 138 KV electric transmission lines on 45' easements on two sides of the

Waller's triangular property. (R. 259, Ex. l, R-App p. 101.)

The Wallers were provided with a copy of an appraisal report dated December 9,

2007 prepared for ATC by John Rolling and Rolling & Co. He found the following

before and after values:

Before:
After:
Damage:

$130,000
$ ss.s00
$ 74,500 57%

(R. 259, Ex. 217 , p. I.)

The Rolling appraisal report contained the following conclusion:

"We conclude that the residential improvements are rendered
totally obsolete. Highest and best use changes from improved
residential to vacant industrial land."

(R. 259, Ex.2l7, p. 18.)

' Following the lead of the Petitioners, the designation "R" refers to the record in the right-to-take case

(2008-CV-520, appealed as l2-AP-840). The designation "RR" refers to the record in the relocation case

(2010-CV-691, appealed as 12-AP-805). The designation "R-App" refers to the page number of the
Respondent's Appendix that accompanies this brief.



The Wallers retained Kurt Kielisch of Appraisal Group One to appraise their

property before and after taking. Mr. Kielisch's report dated February 18, 2008 made

these findings:

Before:
After:

$ 132,000
$ 1s"s00

$116,500 88%
(R.259, Ex. 8, p. 8.)

Mr. Kielisch also concluded that the residential improvements after taking had no

value. His report stated:

"Granting of such rights to the Grantee reduces the
property owner's right to enjoy their property and utilize it
to its fullest use. Due to the restricted use of the property
and the giving up of the right to control the easement area,
it is concluded that the easement arca represents a l00o/o
loss of property value to the property owner."

(R. 259, Ex. 8, p.20.)

On March 14,2008, Dave Davies, negotiator for ATC, met with the Wallers and

agreed to buy the entire property for $132,000, but conditioned the offer on having the

Wallers waive their relocation benefits under the provisions of Wis. Stat. 532J9.2 (R

266,p.2,n4.) The Wallers declined theOffer. Id,

On March 20, 2008, American Transmission Company, LLC served the Wallers

with a Jurisdictional Offer in the amount of $99,500, representing 76.53% of ATC's

appraised value of the total propefty, for the purchase of a forty-five foot utility easement

along two sides of their triangular property covering .799 acres (34,804 square feet) and

running for a distance of 291 feet along the north boundary of the property and 482 feet

2 By negotiating for a waiver of relocation benefits, Mr. Davies violated the provisions of Wis. Stat. $$
32.197, 32.25, 32.26, 32.29 and Comm 202.001,202.08(3),202J0, and202.12, Wis. Adm. Code. That
issue is not before the court but is part ofthe context ofthe case.



along the southeastern boundary for a total distance of 173 feef. (R. 259, Ex. 1.) The

easement covered 52.91% of the lot. Id.

***

The Wallers filed a claim with ATC for relocation benefits under Wis. Stat.

ç32.20 on December 15,2008. The claim was denied. Uponpetition of the Wallers

under Wis. Stat. ç 32.26(5), a Department of Commerce representative, Jack Sanderson,

visited the Waller property on April 20,2009, and on June 3, 2009 determined that the

Wallers were displaced persons and entitled to relocation benefits under Wis. Stat.

ç 32.19(2)(e¡a.3 1nR. 43, Ex. 10).

On September 10, 2009 the Vy'allers' relocation claim was supplemented to reflect

actual relocation costs incurred by the Wallers following the acquisition of replacement

property in the Town of Sharon on March 12,2009. (RR. 43, Ex. 8.) The claim totaled

560,789.37; the claim was updated on January 19,2012 to $66,948.68. (RR.43, Ex.9,

R-App.p. 111.)

The V/allers proceeded on their own to investigate the market of comparable

replacement homes, since ATC had not filed a relocation plan as required by 'Wis. Stat.

ç32.25. (RR. 43, Ex. 3.) After more than nine months of searching, the Wallers

purchased a replacement home at 2I4I Salt Box Road in the Town of Sharon on

March 12,2009 for $177,500. (RR. 43, Ex. 5.)

On April 30, 2010 the V/allers commenced an action pursuant to Wis. Stat.

ç 32.20 to recover the amount of the claim. After a trial on January 25, 2012, Judge

Carlson found that the Wallers were displaced persons under the provisions of Wis. Stat.

' The responsibilities for reviewing relocation plans have since been transferred to the Department of
Administration, due to a restructuring of the Department of Commerce at the state level. Mr. Sanderson
remains in his cunent position, now with the Department of Administration.



$ 32.19(2Xe) and ordered Judgment on February 29,2012 for relocation expenses in the

amount of $26,3 50.00 plus costs of $ 1,8 1 1 .92 for a total judgment of $28, 1 6 I .29 (RR. 50,

R-App. p. 116.)



STATEMENT OF THE CASE

On March 20,2008, American Transmission Co., LLC, ATC, served the Wallers

with a Jurisdictional Offer to acquire a forty-five foot utility easement along two sides of

their triangular property at 6249 Mound Road, Delavan, Wisconsin. (R. 259, Ex. 1, R-

App. p. 101.) The Jurisdictional Offer of $99,500 represented 76.53% of the $130,000

appraised value of the property. Id.

On April 25,2008, the Wallers commenced an action pursuant to the provisions

of V/is. Stat. $ 32.06(5) claiming that the remnant left after the acquisition of the

easements was an uneconomic remnant as that term is defined in Wis. Stat. $32.06(3m)

(Case No. 08CV520). On }l4:ay 7,2008 ATC petitioned the Court for a hearing before the

Condemnation Commission pursuant to the provisions of Wis. Stat. $ 32.06(7) (Case No.

08GF78). (R. 6). At a hearing on May 22,2008, Judge Robert J. Kennedy declined to

conduct a hearing on whether the Wallers were left with an uneconomic remnant and the

case was adjourned to November 5, 2008. He then referred the matter to the

Condemnation Commission on May 22,2008 and gave ATC immediate possession of the

property. (R. 10.)

Following ahearing on June 11,2008, the Condemnation Commission filed an

Award of Damages in the amount of $90,000 based on the following findings:

Fair Market Value before the taking $130,000.00
Fair Market Value immediately after the taking $ 40.000.00
Reduction in fair market value $ 90,000.00 69%

(R. 47.) The Award of Damages of the Condemnation Commission was appealed

Circuit Court of Walworth County on July 29,2008 (Case No. 08CV955).
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On November 5, 2008 in Case No. 08CV520, the Court dismissed the action,

ruling that Wis. Stat. $ 32.06(5) did not authorize the Wallers to raise the issue of

whether they had been left with an uneconomic remnant. (R. 113.) An Order for

Dismissal was signed on November 18, 2008. (R. 53.)

On October 28,2009, the Court of Appeals reversed the ruling and remanded the

case to the Circuit Court of Walworth County for trial on the issue of whether the Wallers

were left with an uneconomic remnant. Waller v. ATC (LValler 0,2009 WI App. 172,

322 Wis. 2d 255, 776 N.W.2d 612.

On remand, the case was assigned to the Honorable John R. Race who conducted

a scheduling conference on January 4,2010. On January 22,2010, the Court signed and

filed a Scheduling Order which, contrary to the decision of the Court of Appeals, directed

that a jury trial be conducted in the related valuation case (Case No. 08CV955) involving

the V/aller appeal from the award of the Condemnation Commission, before atrial in the

uneconomic remnant case would occur (Case No. 08CV520). (R. 76.)

On February 24,2010, the V/allers petitioned the Court of Appeals to issue a Writ

of Mandamus directing the trial court to comply with the remand in its decision dated

October 28,2009. (R. 82.) On March 17,2010, the Court of Appeals denied the Petition

for Mandamus on the ground that the trial court had discretion on how to proceed after

remand and on the ground that the V/allers retained an adequate remedy by appeal. (R.

87.)
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A jury trial was conducted on March 22,23 and24,2010 in the related valuation

case involving the Waller appeal from the adequacy of an Award of Damages by the

Condemnation Commission (Case No. 08CV955). The jury found:

Before Value:
After Value:
Damage

$132,000
$ 38.000
$ 94,000

(R. 187.)

Without taking evidence on the issue of whether the property left in the ownership

of the Wallers was an uneconomic remnant, the Court made an oral ruling dismissing the

Waller action in Case No. 08CV520, in which they contended that they were left with an

uneconomic remnant under Wis. Stat. $ 32.06(3m). (R. 208, p. 42.) Judgment was

entered on May 2I,2010. (R. 197.) The Wallers appealed on June 9,2010.

On May 25,2011 the Court of Appeals reversed the dismissal of the V/aller

uneconomic remnant action and stated:

As the 'Wallers were entitled to a determination of whether their
remaining property is an uneconomic remnant as defined in V/is. Stat.

$ 32.06(3m) prior to the just compensation phase of the eminent domain
proceedings, we reverse and remand for a $ 32.06(5) hearing and
proceeding consistent with this decision. If the circuit court finds that the
Wallers' property is an uneconomic remnant, the jury's just compensation
verdict is vacated.

Wqller v. ATC (L\aller II),2011 WI App 9l n17,334 Wis.2d 740,799 N.W.2d
487.

On this second remand, the uneconomic remnant case was tried by Judge James

Carlson on November 10 and 14,2011. Judge Carlson found the acquisition of the 45-

foot easements resulted in the V/aller property sustaining "substantially impaired

economic viability". (R. 266, p. 5, t1l3, R-App. p. 108.) The Court then concluded the

'Wallers were left with an uneconomic remnant and signed detailed Findings of Fact and
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Conclusions of Law and an Order for Judgment and Judgment directing ATC to acquire

the "uneconomic remnant" based on a value of $ 130,000 for the entire property. (R. 266,

p.6, R-App. p. 109; R.283, R-App.p. 110.)

On January 26, 2012, Judge Carlson conducted a hearing regarding the claim of

the Wallers to reimbursement of litigation expenses in the amount of $299,626.74

pwsuant to Wis. Stat. $ 32.28(3Xb). At that hearing, the Judge ordered reimbursement of

attorneys fees, and on March 9, 2012 signed a final order awarding the Wallers

$211,261.74 in litigation expenses. (R. 286, R-App.p. 111.)

On December 15, 2008 the Wallers filed a claim with ATC pursuant to the

provisions of Wis. Stat. $ 32.20 for relocation benefits due under Wis. Stat. $ 32.19.

ATC denied the claim. The Wallers then petitioned, pursuant to Wis. Stat. $ 32.26(5) that

the Department of Commerce make a determination that the Wallers should be

considered "displaced persons" entitled to relocation benefits as a result of ATC's

acquisition. (RR. 43., Ex. 7.) On April 30, 2010 the Wallers commenced an action

pursuant to Wis. Stat. $ 32.20 to recover the amount of the claim (Case No. 10CV691).

The action to recover relocation expenses in the amount of $66,948.68 was tried

before Judge James Carlson on January 25,2012. Judge Carlson found that the Wallers

were displaced persons entitled to relocation benefits. (RR.47, R-App.p. 116.) On

February 29, 2012 Judgment was entered in favor of the Wallers in the amount of

528,161.92. (RR. 50, R-App.p. 117.) The Wallers' claim for relocation expenses was
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reduced, in part, because of the provisions of Wis. Stat. $ 32.19(4) which limits recovery

for the acquisition of "replacement housing" to $25,000. (RR. 47, R-App. p. 116.)
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ARGUMENT

I.
The Findings of the Trial Court

^t """""""t"tt ^
In its decision in Waller 14 this Court stated:

From the outset, the underlying dispute between the parties has been
whether the land left to the Wallers after the partial taking is an
uneconomic remnant. An uneconomic remnant is defined as "the property
remaining after a partial taking of property, if the property remaining is of
such size, shape or condition as to be of little value or of substantially
impaired economic viability." Wis. Stat. $ 32.06(3m). If a partial taking
leaves the property owner with an uneconomic remnant, "the condemnor
shall offer to acquire the remnant concurrently and may acquire it by
purchase or by condemnation if the owner consents."

ll'aller v. ATC (Waller ID,2}ll WI App 9I n12,334 Wis. 2d740,799 N.W.2d 487

In addition, the Court held, "Whether the remaining property after apartial taking

has 'little value' or is 'of substantially impaired economic viability' is a factual question

for the circuit coutt to resolve." Id. nIS. This Court then proceeded to remand the case

to the Circuit Court for a "determination of whether the Wallers' remaining property is an

uneconomic remnant as defined in Wis. Stat. $ 32.06(3m). Id. n 17.

In strict compliance with the remand of the Court of Appeals, Judge Carlson

conducted a trial to the Court on November l0 and 14, 2011 At the conclusion of the

trial, he found that the acquisition of the utility easements by ATC had caused the Waller

property to sustain "substantially impaired economic viability". (R. 266, p. 5, R-App. p.

108.) He signed formal Findings of Fact and Conclusions of Law on December 14, 2011.

(R.266,p.6, R-App. p. 109.)
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The basis for the trial court's finding that the Waller property had sustained

"substantially impaired economic viability" is set out in the formal Findings of Fact and

Conclusions of Law as follows:

a) The Jurisdictional Offer dated March 20,2008, set damage
to their property at $99,500 which constituted 760/o of the $130,000 value
of the Waller property.

b) Both appraisers, Kielisch for the Wallers and Rolling for
ATC, agree that the value of the residential improvements have been made
totally obsolete as a result of the taking, and that the Highest & Best Use
of the property changed from residential to vacant industrial. Both
appraisers made allowance in their determination of damage for the cost of
demotion of the residential improvements.

c) Following installation and activation of the e138 kv high
voltage transmission line, the Wallers experienced regular interference
with radio, television and telephone reception which prompted concems
concerning the health and safety of the site for themselves, their three
children, their six grandchildren, and for anyone else who might purchase
or occupy the property.

d) The removal of trees and shrubbery within the easement
area substantially reduced the attractiveness of the site and eliminated the
sound and site barrier between the home andl-43.

(R.266, p. 5, fl13, R-App.p. 108.)

The Findings of Fact of the Trial Court are supported by substantial evidence in

the record and must be sustained unless found to be clearly erroneous. V/is. Stat.

$ 805.17(2). In Employers Ins. of Wausau v. Jackson, 190 Wis. 2d 597,527 N.W.2d 681

(1995), the Supreme Court stated,

"Statutory construction is a question of law that we review de novo. The
factual findings of the trial court, however, will not be disturbed unless
they are found to be clearly erroneous."
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ATC references Faulkner v. Northern States Phone Co.,75 Wis. 2d 116,248

N.V/.Zd 885 (1977), which establishes that a determination of necessity by an entity

having the power of eminent domain cannot be challenged in the absence of "fraud, bad

faith or gross abuse of discretion". However, the Wallers have never challenged the right

of ATC to acquire the easement in connection with the broader project approved by the

Public Service Commission. The essence of the Waller claim is that ATC may not

proceed with that authority unless and until ATC acquires the uneconomic remnant. The

right to make such a claim has been confirmed in Waller I and Waller II.

Next, ATC contends that Judge Carlson applied the wrong standard. Judge

Carlson applied the precise standard in the statute which is referenced in the Court of

Appeals decision in Waller II. The Court of Appeals determined that the factual issue to

be determined was whether the acquisition of the ATC easements caused the Waller

property to sustain "substantially impaired economic viability". Wøller II,2011 WI App

91 1[15. On the basis of compelling evidence in the record, the Trial Court ruled the

Waller property had sustained "substantially impaired economic viability".

ATC also challenges the reliance of the trial judge on the testimony of Jack

Sanderson that the Waller property, as a result of the taking of the easements, was no

longer decent and safe under the provisions of the V/isconsin Administrative Code

202.04. ATC would have preferred the court rely on the testimony of its professional

witnesses, Mr. Rolling, arl apptaiser, and Mr. Henry Reynolds, a licensed professional

engineer and an employee of ATC.

However, when the circuit court acts as the finder of fact, it is the ultimate arbiter

of the credibility of the witnesses and the weight to be given to each witness's testimony.
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Wis. Stat. $ 805.17 (2). In State v. Peppertree Resort Villas, [nc.,2002 WI App 207 nlg,

257 Wis. 2d 421,651 N.W.2d345, the Court of Appeals stated,

"The reason for this rule is that the trier of fact had the opportunity
to observe the witnesses and their demeanor. V/hen more than one
reasonable inference can be drawn from the credible evidence, the
reviewing court must accept the inference drawn by the trier of fact."

The trial court was justified in giving weight and credibility to Mr. Sanderson's

testimony. He is an experienced agent of the Wisconsin Department of Administration,

charged with the responsibility of investigating and evaluating relocation claims of

parties affected by eminent domain acquisitions filed pursuant to Wis. Stat. $ 32.26(5).

Mr. Sanderson is an independent representative of the Department of Administration,

who concluded that, after taking, the Wallers were displaced persons entitled to

relocation benefits. ATC is attempting to re-try factual issues in the appellate court, in

violation of well-established rules ofjudicial review.

ATC next argues that the trial court improperly placed reliance on the terms of the

Jurisdictional Offer that set the damage to the Waller property at $99,500, which

constituted 76%o of the $130,000 value placed on the Waller property by ATC's

appraiser, John Rolling. ATC contends that the Jurisdictional Offer should not have been

considered because it was a settlement offer which in most litigation cases is excluded

from consideration under the provisions of V/is. Stat. $ 904.08. ATC does not understand

that the Jurisdictional Offer is not a settlement offer in the context of Wis. Stat. $ 904.08.

It is an offer which is the jurisdictional basis upon which a condemnor may proceed to

acquire an owner's property. In this case, the Trial Court could not have made a

determination of whether the Wallers were left with an uneconomic remnant unless he

considered the offer of acquisition made by ATC. ATC argues that the Court should
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have used the valuation of the jury verdict, which set the before value of the property at

$132,000 and the after value of the property at $38,000. In making this argument, ATC

fails to recognize that the Waller challenge action, based on the claim that they were left

with an uneconomic remnant, was to be tried prior to any hearing before the

Condemnation Commission and/or the Circuit Court. Judge Carlson proceeded correctly,

and in disciplined compliance with the directives of the Court of Appeals in Waller I and

Waller II. The documentary evidence before him was ATC's appraisal by John Rolling,

the Waller appraisal by Appraisal Group One, and the Jurisdictional Offer.a

Finally, ATC argues the trial couft made findings that were excluded from the

record, regarding a conversation between the Wallers and Dave Davies. The V/allers

testif,red that they declined the offer because Davies conditioned the offer upon waiver of

their relocation rights. (R. 303, p.34, L 23 - p.35, L 2.) The exchange between the

Wallers and Davies is relevant and was considered by the trial court in the formal

Findings of Fact and Conclusions of Law. (R. 266, p.2,n4, R-App. p. 105.)

ATC then proceeds to cite a series of cases relating to "uneconomic remnants".

None of those cases make reference to the standard in the Wisconsin Statutes that if an

acquisition from a private property owner results in "substantial impairment of economic

viability" it will be considered an uneconomic remnant. Judge Carlson's findings and

conclusions are supported by the overwhelming preponderance of the evidence and must

be sustained unless found to be clearly erroneous. His findings and conclusions on this

record are not reviewable. Challenging those findings is frivolous and warrants

imposition of sanctions.

a Wis. Stat. $ 32.06(2Xb) requires that ATC, as condemnor, must disclose the appraisal repoft on which the
Jurisdictional Offer was based. Since the Jurisdictional Offer of 599,500 is not based on either the Rolling
or Kielisch appraisal reports; it is apparent that ATC failed to follow the statute.
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il.
The Wallers' Uneconomic Remnant Claim

Was Properly Commenced Under the Challenge Provisions
of V/is. Stat. $ 32.06(51

ATC contends that the Waller uneconomic remnant claim should have been

processed as an inverse condemnation action under the provisions of 'Wis. Stat. $ 32.10 or

should have been raised in valuation proceedings under the provisions of 'Wis. Stat. $

32.06(10). These contentions are inconsistent with the specific rulings of the Court of

Appeals in \Maller I and lï¡aller II. Astonishingly, ATC acknowledges in its brief that

this issue has been resolved in two previous decisions of the Court of Appeals, Waller I

and Waller II,but still seeks to overturn these decisions.

Res judicata bars ATC from arguing these matters again. Cathey v. Indus.

Comm'n,25Wis.2d184,130N.W.2d777 (1967). TheCathey courtstatedatpage 186:

In order to evaluate Mr. Cathey's principal contentions on the instant
appeal, we would be obliged to re-examine the correctness of our previous
decision, and we decline to do this. Litigation must have an end. The
doctrine of res judicata is applicable to bar a second examination of the
merits of a controversy which has previously been decided.

We will not re-examine the merits of those contentions of the appellant
which were involved in the previous appeal.

ATC is barred from re-ärguing the issues on this appeal that have been decided

Waller I and llaller IL To burden the Wallers and the Court with the need to respond

these arguments again is abusive and warrants the imposition of sanctions.

ln
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ru.
The Wallers Are Entitled to Recover Litigation Expenses.
Including Attorneys Fees. Pursuant to the Provisions of

Wis. Stat. g 32.28(3)ft).

After a nightmare of litigation which lasted nearly four years, the Wallers were

successful in obtaining judgment that ATC was obligated to acquire the balance of the

property in their ownership as an uneconomic remnant following a trial before Judge

Carlson on November 10 and 14,201L

The awarding of litigation expenses is mandated in successful challenge actions

filed under Wis. Stat. $ 32.06(5). V/is. Stat. $ 32.28(1) and (3) provide as follows:

32.28 Costs. (1) In this section, "litigation expenses" means the sum of
the costs, disbursements and expenses, including reasonable attorney,
appraisal and engineering fees necessary to prepare for or participate in
actual or anticipated proceedings before the condemnation commissioners,
board of assessment or any court under this chapter.

(3) In lieu of costs under ch. 814, litigation expenses
shall be awarded to the condemnee if:

(b) The court determines that the condemnor does
not have the right to condemn part or all of the property described in the
jurisdictional offer or there is no necessity for its taking.

The language in Wis. Stat. $ 32.28(3)(b) specifically mirrors the "challenge

action" statutes, Wis. Stat. $$ 32.05(5) and 32.06(5), which authorize a property owner to

"contest the right of the condemnor to condemn the property described in the

jurisdictional offer." Wis. Stat. $ 32.06(5). In this case, the Wallers have established that

ATC did not have the right to condemn "the property described in the jurisdictional

offer," and proceed with their acquisition unless and until ATC acquired all of the
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property. Having been successful in a challenge action, Wis. Stat. $ 32.28 (3Xb) entitles

the Wallers to litigation expenses.

The trial court's award of litigation expenses to the Wallers is also consistent with

the ruling in llarehouse II, LLC v. Wis DOT, 291 V/is. 2d 80, 71 5 N.W.2 d 213 (2006).

There, the petitioner challenged the right of the Department of Transportation to proceed

with an acquisition unless and until it engaged in good faith negotiations. 'Warehouse II

prevailed in that action and was awarded litigation expenses under the provisions of Wis.

Stat. $ 32.28(3)(b). The awarding of litigation expenses to the V/allers is consistent with

the language of the statute and applicable case law.
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ry.
The V/allers Are Displaced Persons

Entitled To Relocation Benefits.

In the Wallers' relocation action, 2010-CV-691, Judge Carlson ruled that the

Wallers were displaced persons under Wis. Stat. $ 32.19(2)(e)a and were entitled to

relocation benehts under Wis. Stat. ç 32.19(2)(b); he signed Findings of Fact and

Conclusions of Law on February 15,2012. (RR. 47, R-App. p. 116.) On February 29,

2012he signed a Judgment awarding the Wallers 528,16I.92 in relocation benehts. (RR.

50, R-App. p.II7.)

The overwhelming weight of the evidence demonstrates that the Wallers are

"displaced persons" entitled to relocation benefits. The court noted and approved the

conclusions of ATC appraiser Mr. Rolling that the Waller residential improvements were

rendered totally obsolete by the taking of the easements. The court also noted and

approved the conclusions of Jack Sanderson, a representative of the Department of

Commerce charged with reviewing relocation claims, who found on the basis of a

thorough investigation, including a visit to the property, that the W'allers were displaced

persons and entitled to relocation benefits under V/is. Stat. ç 32.19(2)(e)(a). (RR. 43, Ex.

1 1).

Yet, ATC persists in its brief that the Wallers were not displaced persons and not

entitled to relocation benefits. ATC continues to defy the statutory mandate which

provides that "findings of fact shall not be set aside unless clearly erroneous." Wis. Stat.

$ 80s.17(2).

Judge Carlson heard and evaluated all of the testimony. He understood that upon

giving notice of the proposed acquisition by ATC, the Wallers initiated an exhaustive
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survey of possible replacement properties. Exhibit 3 contains a list of 51 properties that

the Wallers examined prior to making their final decision to acquire the home in the

Town of Sharon on March 12,2009. (RR.43, Ex. 3.) Judge Carlson also understood that

because of the necessity of correcting defects in the Sharon property, the Wallers were

unable to move to the Sharon property until August 18, 2009. (RR. 47.) The fact that the

Waller were forced under these circumstances to continue living in the property on

Mound Road in Delavan until August 18, 2009 does not undermine their claim of

entitlement to be relocated. Both appraisers agreed the residential value of the

improvements had been destroyed and provided in their calculation of damages amounts

to tear down the residential improvements so that the property could be saleable for

commercial or industrial purposes.

ATC's concem about Judge Carlson's acceptance of Mr. Sanderson's testimony is

unpersuasive. Mr. Sanderson was the representative of the Department of Commerce

charged with the duty of evaluating claims for relocation. He was a totally independent

voice in determining whether the Wallers were displaced persons entitled to relocation.

Mr. Sanderson went further, and determined that as a result of the acquisition of the

utility easements, the Mound Road property was no longer decent and safe for residential

use. Wisconsin Administrative Code202.04(2). (RR. 43, Ex. 13.)

Judge Carlson's conclusion that the V/allers were displaced persons entitled to

relocation benefits is supported by dominant evidence in the record and confirmed by the

later decision that ATC was obligated to acquire the entire property. His findings cannot

be set aside unless found to be clearly erroneous. Challenging those findings is frivolous

and warrants the imposition of sanctions.
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CONCLUSION

ATC has brought to this appeal challenges to a series of factual issues which are

not reviewable under the provisions of V/is. Stat. $ 805.17(2). ATC has also challenged

whether the Wallers properly commenced a challenge action pursuant to the provisions of

Wis. Stat. $ 32.06(5), an issue that has been resolved twice by the Court of Appeals in

Waller I and Waller IL

The Court of Appeals is asked to affirm the Judgment in the uneconomic remnant

action and in the relocation action, and the order regarding litigation expenses. The Court

of Appeals is also asked to impose substantial sanctions for ATC's clearly frivolous

challenges to the findings of fact of the Trial Court.

Dated at Milwaukee, Wisconsin this }t day of July,2012.

Hugh
WI SI

Nicholas
WI State

GODFREY, BRAUN & FRAZIER, LLP
Sixteenth Floor
735 North Water Street
Milwaukee,WI 53202
(4t4) 278-8s00
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INTRODUCTION 

Scott and Lynnea Waller (“Wallers”) simply do not 

respond to many of ATC’s arguments.  These unrebutted 

arguments are deemed conceded under this Court’s precedent. 

To the extent they have responded, the Wallers rely on 

nothing more than the circuit court’s conclusory statements, 

made after applying incorrect legal principles, that the 

after-taking property is an uneconomic remnant.  Waller 

Response Br. 15.  The circuit court, however, failed to 

explain the impairment to the property’s economic viability—

in the face of the jury’s determination of real value and the 

expert testimony.  The Wallers do not address this 

shortcoming. 

But even if the circuit court’s statements were 

supported by properly found “facts” (they are not), they fail, 

as a matter of law, to establish an uneconomic remnant.  The 

court did not conclude that the property could not be sold as a 
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residence; it did not conclude that the property could not be 

profitably used for commercial or industrial purposes.  The 

court made none of these findings, necessary to meet the 

statutory definition of an uneconomic remnant.  Nor could it 

have.  Under any of the appraisals, the jurisdictional offer, or 

the jury verdict, the remnant has more than little value—it is 

economically viable. 

STANDARD OF REVIEW 

The Wallers contend that the circuit court’s findings of 

“fact” are “not reviewable….”  Waller Response Br. 1.  This 

misstates the standard of review.  Findings of fact will be 

upheld unless clearly erroneous, but whether those facts meet 

the standard for inverse condemnation—or, analogously, the 

statutory uneconomic remnant standard—is a question of law.  

See Brenner v. New Richmond Reg’l Airport Comm’n, 2012 

WI 98, ¶ 35, 816 N.W.2d 291; Howell Plaza, Inc. v. State 

Hwy. Comm’n, 92 Wis. 2d 74, 80, 284 N.W.2d 887 (1979) 
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(whether a landowner has been deprived “of all, or 

substantially all, of the beneficial use of one’s property …. is 

a question of law”). 

Thus, whether the property meets the statutory 

definition of an “uneconomic remnant” and whether the 

Wallers qualify as “displaced persons” are both questions of 

law.  This Court reviews them independently. 

ARGUMENT 

I. THE WALLERS’ PROPERTY IS NOT AN 
UNECONOMIC REMNANT. 

The statutory definition of an uneconomic remnant is, 

at best, imprecise.  See Wis. Stat. § 32.06(3m).  But the 

legislative history, uneconomic remnant case law from other 

jurisdictions, and the similarly phrased standard in regulatory 

takings cases lend specificity to the statutory phrase 

“substantially impaired economic viability.”  See ATC’s 

Initial Br. 58-72.  The Wallers offer no commentary or 

response to any of these persuasive guides, except to dismiss 
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the relevance of non-Wisconsin cases.  See Waller Response 

Br. 18. 

Section 32.06(3m), construed and applied properly to 

these undisputed facts, flatly contradicts the circuit court’s 

conclusion: 

• The jury valued the after-taking property at 
$38,000, a determination the Wallers never 
appealed.  R.187.  The property remains 
economically viable and valuable. 

• The property is fully functional as a residence, 
though this is not the highest and best use. 

• The property has value as vacant land to be 
developed for light industrial use, its highest 
and best use. 

• The taking at issue expanded a pre-existing 
utility easement.  Any aesthetic change from the 
addition of the transmission line along a second 
side of the property was minimal compared 
with the earlier transformation of the area 
surrounding the Wallers’ house from 
agricultural land to an industrial park. 

These facts show the property is not an uneconomic 

remnant.  These facts demonstrate the lack of any nexus 
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between the circuit court’s findings of fact and the statutory 

standard. 

A. Condemnors Have Substantial Discretion To 
Determine The Property Required For 
Public Projects. 

Judicial review of whether property is an uneconomic 

remnant is narrow.  See Mitton v. Wis. DOT, 184 Wis. 2d 738, 

745, 516 N.W.2d 709 (1994) (quoting Falkner v. N. States 

Power Co., 75 Wis. 2d 116, 135, 248 N.W.2d 885 (1977)). 

Because any uneconomic remnant determination may 

expand—here dramatically—the scope of property acquired, 

a determination that property is not an uneconomic remnant 

must be upheld unless the condemnor has committed fraud, 

acted in bad faith, or grossly abused its discretion.  Falkner, 

75 Wis. 2 d at 132.  The circuit court did not narrowly review 

ATC’s uneconomic remnant determination. 

The Wallers try to limit Falkner by arguing that the 

only issue presented in that case was the necessity of the 
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taking.  Not so.  The core dispute in Falkner was:  how much 

property can a condemnor take?  See 75 Wis. 2d at 142 (the 

condemnor “has a large measure of discretion in determining 

the area and estate of land it needs”).  The conclusion:  A 

condemnor must take as little property as needed, and a court 

will uphold the condemnor’s conclusion unless there has been 

a gross abuse of discretion.  See id. at 132 (“scope of 

[judicial] review is narrow”). 

Here, the circuit court did not find that ATC abused its 

discretion in concluding that the Wallers’ property, subject to 

the easement, is not an uneconomic remnant.  See R.266, 

App.1-6.  Indeed, the evidence shows ATC properly 

exercised its discretion.  See ATC’s Initial Br. 40-41.  ATC 

first determined that only an easement was necessary, but 

then offered to voluntarily acquire the entire property if the 

Wallers would consent.  They refused, so ATC proceeded to 

take only the easement—the least amount of property 
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necessary to complete the transmission-line upgrade, and the 

only interest ATC could constitutionally and statutorily take. 

B. The Circuit Court’s Holding Is Not 
Supported By The Statutory Definition Of 
An Uneconomic Remnant. 

The Wallers, in conclusory fashion, maintain that the 

circuit court applied “the precise standard in the statute” and 

that “compelling evidence” supports the judgment.  Waller 

Response Br. 16.  The circuit court’s own explanation, 

however, discloses that it applied a standard—grounded on 

the Wallers’ subjective preferences and a retrospective cost 

comparison—with no statutory basis.  And the Wallers offer 

no substantive argument to the contrary. 

First, the Wallers’ subjective personal concerns and 

their preference to live elsewhere reveal nothing of the 

property’s economic viability in the marketplace.  By 

contrast, the jury verdict informs the objective statutory 

standard, demonstrating the property’s continued economic 
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viability.  The circuit court, however, disregarded the jury 

verdict and placed overriding significance on the Wallers’ 

personal views.  See ATC’s Initial Br. 42-43. 

Second, the circuit court wrongly framed the 

uneconomic remnant analysis as requiring an evaluation of 

“the fairest thing to do” and a comparison of the cost to 

acquire the remnant with the cost to litigate the scope of the 

taking.  R.298:221-22, App.19-20.  This standard, if it is a 

standard, disregards the procedural fairness guaranteed by the 

“just compensation” process.  See Wis. Stat. § 32.06(7)–(10). 

The Wallers—on their own appeal from the 

condemnation commission—received a jury verdict on their 

property’s before- and after-taking values.  R.187.  In 

accordance with the verdict, ATC has already paid the 

Wallers just compensation—$94,000.  Procedurally and 

substantively, nothing could be more “fair” to both parties.  

The judicial creation of a subjective “fairness standard” in 



 9  

addition to the statutory just compensation procedures 

invades the province of the legislature.  

C. Neither Jack Sanderson’s Testimony Nor 
The Jurisdictional Offer Can Sustain The 
Decision. 

Contrary to the Wallers’ contention, the challenge to 

Jack Sanderson’s testimony is not about “re-try[ing] factual 

issues….”  Waller Response Br. 17.  Nor, contrary to the 

Wallers’ suggestion, is the challenge to Sanderson’s 

credibility.  (Although his testimony was not credible.)  It is 

more fundamental:  Sanderson’s testimony about facts—

many, he admitted, for which he had no personal 

knowledge—cannot support his inadmissible, legally flawed, 

and unsustainable opinions.  See ATC’s Initial Br. 50-52, 

101-03. 

The Wallers offer no response to Sanderson’s lack of 

knowledge, experience, and authority—all of which deprive 

his opinions of any value and should have rendered them 
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inadmissible.  See ATC’s Initial Br. 48-52, 101-03.  Instead, 

without any discussion of the facts, the Wallers label 

Sanderson “a totally independent voice,” whose testimony the 

circuit court properly credited. 

Of course, the evidence establishes that this label could 

not be further from the truth.  Sanderson had more than 30 ex 

parte telephone communications with the Wallers’ attorney 

and numerous email exchanges, including an email 

congratulating the Wallers’ counsel on his “appellate 

victory.”  RR.55:128, 135-36.  Sanderson is the antithesis of 

“independent” or a decision-maker.  He lacks the 

qualifications and knowledge to render the opinions that the 

circuit court considered.  The opinions were inadmissible, let 

alone entitled to deference. 

Nor is the jurisdictional offer relevant, much less 

essential (as the Wallers contend), to an uneconomic remnant 

determination.  See Waller Response Br. 17.  The statutes 
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expressly prohibit any reliance on a jurisdictional offer in 

valuing property: 

The petition [for condemnation proceedings] may 
not disclose the amount of the jurisdictional offer, 
and if it does so it is a nullity. 

*** 

The amount of the jurisdictional offer or of the 
[condemnation] commission’s award shall not be 
disclosed to the jury during such [just 
compensation] trial. 

Wis. Stat. § 32.06(7), (10) (emphases added). 

If the jurisdictional offer cannot be considered in these 

valuation contexts, why would it be relevant—let alone 

essential—to an uneconomic remnant determination where 

valuation is indispensable?  It is not.  A jurisdictional offer—

by definition a last attempt to avoid litigation—has no 

probative value.  It was plain error to base a decision, even in 

part, on the jurisdictional offer. 

Instead, the circuit court should have acknowledged 

the jury verdict as dispositive.  The verdict remains the only 
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competent finding of the property’s before- and after-taking 

valuations.1  It established an after-taking value of $38,000.  

The verdict is objective proof that the property is not of little 

value and that it is economically viable.  Sanderson’s 

testimony, parroting the Wallers’ concerns, and ATC’s 

jurisdictional offer cannot defeat the objective facts central to  

the jury’s verdict:  the Wallers’ house was usable and 

economically viable both as a residence and vacant 

commercial property.  The circuit court’s complete disregard 

for the verdict is reversible error. 

D. The Circuit Court Based Findings Of Fact 
On Inadmissible And Stricken Testimony—
The Wallers Offer No Response. 

ATC’s Initial Brief (pages 55-57) catalogued the 

findings of fact that depend entirely on either stricken 

testimony or exhibits never admitted into evidence.  The 

                                              
1 The circuit court on remand from Waller II made no finding at all of the 
property’s valuation.  See R.266, App.1-6. 
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Wallers, however, like an ostrich, see Gonzalez-Servin v. 

Ford Motor Co., 662 F.3d 931, 934 (7th Cir. 2011), ignore 

that the circuit court struck the very testimony they cite in 

their brief (compare Waller Response Br. 18 with 

R.304:34-35, 37) and that, improperly, became the basis of 

one of the court’s findings of fact.  (See R.266:2, ¶ 4, App.2.) 

By failing to offer any substantive response, the 

Wallers have conceded the circuit court’s error.  See 

Schlieper v. DNR, 188 Wis. 2d 318, 322, 525 N.W.2d 99 (Ct. 

App. 1994) (“respondents cannot complain if propositions of 

appellants are taken as confessed which respondents do not 

undertake to refute”).2  The Wallers, therefore, concede that 

some of the circuit court’s findings of fact have no 

                                              
2 Setting aside the procedural deficiencies in the Wallers’ request for 
sanctions, see Wis. Stat. § 809.25(3), the circuit court’s errors—
including relying on exhibits not admitted into evidence and stricken 
testimony—establish the basis for ATC’s good faith arguments, 
regardless of whether this Court accepts them. 
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evidentiary basis.  They had the time and the space to 

respond, but they chose not to do so. 

II. AN UNECONOMIC REMNANT CLAIM MUST 
BE RAISED IN A VALUATION PROCEEDING 
OR, ALTERNATIVELY, THROUGH AN 
INVERSE CONDEMNATION ACTION. 

ATC repeatedly has made the procedural argument—

that a landowner must bring an uneconomic remnant 

challenge in a valuation proceeding or an inverse 

condemnation action—in part to preserve it for supreme court 

review.  It is neither disrespectful nor inappropriate to 

maintain, as ATC does, that the procedural direction provided 

in Waller v. American Transmission Co. LLC, 2011 WI App 

91, 334 Wis. 2d 740, 799 N.W.2d 487 (Waller II), and Waller 

v. American Transmission Co. LLC, 2009 WI App 172, 322 

Wis. 2d 255, 776 N.W.2d 612 (Waller I), is inefficient and 

results in duplicative proceedings without offsetting 

protections for property rights. 
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However, ATC recognizes that the court of appeals 

cannot “overrule, modify or withdraw language” from its 

published opinions.  Cook v. Cook, 208 Wis. 2d 166, 189-90, 

560 N.W.2d 246 (1997).  Accordingly, ATC filed a petition 

to bypass on August 10, 2012, seeking supreme court review 

of this appeal. 

III. THE STATUTES DO NOT AUTHORIZE 
LITIGATION EXPENSES FOR A LANDOWNER 
ON AN UNECONOMIC REMNANT CLAIM. 

The award of litigation expenses, including attorney 

fees, is contrary to the American Rule.  To shift fees, there 

must be express statutory authority.  Estate of Kriefall v. 

Sizzler USA Franchise, Inc., 2012 WI 70, ¶ 72, 342 Wis. 2d 

29, 816 N.W.2d 853.  The only statute identified by the 

Wallers and the circuit court—Wis. Stat. § 32.28(3)(b)—does 

not authorize the award of litigation expenses here.  This is 

especially true because the Wallers concede that they have 

never challenged ATC’s right to take.  E.g., R.111:15, 20. 
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As a preliminary matter, however, the Court need not 

reach the statutory question because the Wallers failed to 

meet their burden of proof for any award of litigation 

expenses.  See ATC’s Initial Br. 86-87.  Confronted with this 

deficiency, the Wallers offered no response.  See Waller 

Response Br. 20-21.  Once again, arguments not refuted are 

conceded.  Schlieper, 188 Wis. 2d at 322.  The Wallers, 

therefore, are not entitled to litigation expenses. 

If the Court can overlook the Wallers’ failures to meet 

their burden of proof and, on appeal, to respond to ATC’s 

argument, litigation expenses still cannot be awarded.  The 

Wallers wrongly assume that every landowner who succeeds 

on a right-to-take challenge receives litigation expenses.  See 

Waller Response Br. 20.  Not so.  See Wis. Stat. § 32.28(2); 

Warehouse II, LLC v. DOT, 2006 WI 62, ¶¶ 10, 20, 291 

Wis. 2d 80, 715 N.W.2d 213.  Here, fees cannot and should 

not be shifted. 
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First, it is contrary to the statutory purpose:  “to make 

the owner ‘whole’” when “the owner is deprived of property 

against his or her will….”  Warehouse II, 291 Wis. 2d 80, 

¶ 31 (quoting Standard Theatres, Inc. v. DOT, 118 Wis. 2d 

730, 744-45, 349 N.W.2d 661 (1984)).  Unlike the facts in 

both Warehouse II and Standard Theatres, the Wallers have 

not been “deprived of property” against their will; they want 

ATC to acquire more property.  Yet the Wallers have already 

been paid just compensation for the property that ATC did 

take—they have been made whole, albeit as the result of a 

jury verdict that was less than ATC’s jurisdictional offer. 

Second, legislative history does not support the award 

of litigation expenses in actions raising uneconomic remnant 

challenges.  To the contrary, the legislature created the 

uneconomic remnant statute in the same Assembly Bill that 

“increase[d] the types of circumstances in which condemnees 

would receive litigation expenses.”  Compare Warehouse II, 
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291 Wis. 2d 80, ¶¶ 25, 27 n.9 with App.152-62.  But that 

same legislative history shows that the purpose of the 

uneconomic remnant statute was to “give[] condemnors the 

authority to acquire uneconomic remnants.”  (App.161 (Note 

to Section 3).)  That is, the legislature intended to give 

condemnors more rights and more authority—not to confer 

rights on landowners. 

Nothing suggests that the legislature even intended to 

give landowners the right to pursue uneconomic remnant 

actions.  Moreover, nothing discloses any intent to allow 

landowners to recover litigation expenses if they succeeded 

on a novel uneconomic remnant challenge.  See Warehouse 

II, 291 Wis. 2d 80, ¶ 28; see generally Legislative Reference 

Bureau Drafting Record for 1977 A.B. 1077.  These 

omissions are telling—the Wallers cannot recover litigation 

expenses. 
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IV. THE WALLERS ARE NOT ENTITLED TO 
RELOCATION BENEFITS BECAUSE THEY 
MOVED VOLUNTARILY. 

Landowners who choose to move without threat of 

condemnation and without a physical taking of their house 

cannot be displaced persons under the statutes.  Rather than 

addressing this legal argument or the chasm between the facts 

found (many are indeed clearly erroneous) and the 

unsupportable legal conclusion that they are “displaced 

persons,” see ATC’s Initial Br. 93-105, the Wallers wrongly 

invoke the “clearly erroneous” standard.  The facts cannot 

support the judgment. 

The Wallers lived in their house for more than one 

year after ATC’s taking of a utility easement.  They moved 

voluntarily even though the house was not physically 

impacted by the upgraded transmission line.  As a matter of 

law, the relocation statutes and regulations preclude the 

conclusion that the Wallers are “displaced persons.” 
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The Wallers again rely on the testimony of Jack 

Sanderson and on ATC’s appraisal to try to defend the circuit 

court’s conclusion.  But Sanderson’s testimony cannot change 

the fact that the public project did not displace the Wallers—

they acted on a decision to move made before they ever 

became aware of the project.  Nothing that Sanderson could 

or did say changes this dispositive fact.  See supra § I.C. 

Moreover, the Wallers mischaracterize ATC’s 

appraisal.  They take a comment about the change in highest 

and best use of their property and pretend that their house has 

no value for all time in any context.  This is wrong.  ATC’s 

appraiser, John Rolling, explained that the house retains 

value:  it could be sold or rented for use as a residence, and it 

contributes value for some commercial uses.  ATC’s Initial 

Br. 20-21.  The Wallers, however, ignore this testimony and 

context.  Paragraph 3 in the circuit court’s findings of fact 
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(RR.47:2, App.122) is irrelevant to and does not support the 

court’s displaced person conclusion. 

The dispositive facts are few.  The Wallers’ house 

remained habitable and of substantial value after the taking of 

the utility easement.  The Wallers were not required to move.  

Instead, they chose to move—but only after continuing to live 

there.  Their voluntary decision does not and cannot entitle 

them to relocation benefits. 

CONCLUSION 

For the foregoing reasons and for those in ATC’s 

Initial Brief, ATC requests that the court reverse the judgment 

declaring the after-taking property an uneconomic remnant, 

reverse the order granting litigation expenses, and reverse the 

judgment awarding relocation benefits. 
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Dated this 14th day of August, 2012. 
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