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ISSUES

1. When police officers three times attached Global
Positioning System (GPS) devices to Michael Sveum’s car in the
driveway of the home in which he resided, and then electronically
monitored that car’s movement in public and private places for five
weeks, did they effect a “seizure” or a “search,” or both, within the
meaning of the Fourth Amendment to the United States Constitution?

The circuit court held that there was no search for purposes of
the Fourth Amendment. R116:106." The Wisconsin Court of Appeals
held that there was neither Fourth Amendment search nor seizure.
State v. Sveum, 2009 WI App 81, 19, 319 Wis. 2d 498, 769 N.W.2d 53,
60.

2. Does the Wisconsin Electronic Surveillance Control Law,
WIS. STAT. §§ 968.27 — 968.31, require police to obtain judicial approval
to place a GPS device on a car and to monitor its travel?

The circuit court held that WESCL does not apply to the police
conduct here. R113. The court of appeals agreed that WESCL does not
apply, because a GPS unit is a “tracking device” excepted from the
definition of “electronic communications.” Swveum, 2009 WI App 81,

€924-30.

! Sveum uses this format for citations to the record and its docket numbers.

-V111- HURLEY, BURISH & STANTON, S.C.



STATEMENT ON ORAL ARGUMENT
AND PUBLICATION

The Court already has set oral argument. The reasons for
granting review also counsel publication, which rightly is this Court’s
usual practice.
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STATEMENT OF THE CASE

Nature of the Case. Thisis adirectappeal from Michael Sveum’s
criminal conviction in Dane County Circuit Court. On October 13,
2009, this Court granted review to determine whether the warrantless
placement of a Global Positioning System (GPS) device on a car by the
police, and the subsequent continuous monitoring of the car’s location
in public and private places, violated the Fourth Amendment to the
United States Constitution. It also granted review on the question
whether the Wisconsin Electronic Surveillance Control Law, WIS.STAT.
§§968.27 through 968.31, requires judicial approval before police place
a GPS device on a car.?

Procedural Status. The state charged Sveum in Dane County
Circuit Court with aggravated stalking in 2003. R1, R9. He had a jury
trial and lost, R58, R62-64, but before and after trial preserved the
challenges atissue here. R7,R 23, R, 24, R29,,R30, R93, R95. Following
a timely post-conviction motion, the circuit court, Hon. Steven D. Ebert
presiding, denied post-conviction relief on the issues this Court has
agreed to review and on others. R126.

Sveum then pursued a timely pro se appeal to the Wisconsin
Court of Appeals, District IV. The court of appeals affirmed his
conviction. State v. Sveum, 2009 WI App 81, 319 Wis. 2d 498, 769
N.W.2d 53. It expressly addressed and rejected the two issues on
which Sveum sought this Court’s review. Sveum, 2009 WI App 81,
996-22 (Fourth Amendment issue), 923-30 (WESCL issue).

Disposition in Courts Below. Sentenced to 7-1/2 years of initial
confinement for this aggravated stalking conviction, with 5 years of

2 In his pro se petition for review, Sveum cited Wis. STAT. §§ 968.27 through
968.37. Nothing beyond § 968.31 arguably applies here, though.
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extended supervision to follow, R77, R81, Sveum is in prison now. As
he notes above, the Wisconsin Court of Appeals affirmed his
conviction.

Facts. On April 22,2003, police obtained a court order allowing
them to place a GPS device on Michael Sveum’s car, to enter and re-
enter the car, to replace the GPS unit’s batteries as needed, and to
monitor Sveum’s movement in the car for up to 60 days. R116:31 & Ex.
18. Faced with concerns that this court order was both overbroad,
Sveum, 2009 WI App 81, 96, and technically nota warrant, id. at 6 n.3,
the Wisconsin Court of Appeals eventually addressed only the question
whether the police conduct constituted a Fourth Amendment search or
seizure at all. Id. at q6.

After obtaining the order, in the early morning hours on April 23,
2003, four police officers entered the Cross Plains property where they
believed Sveum was living. R116:86-87. His car was in the driveway.
That driveway was approximately the length of two cars with a garage
attheend. Sveum’s car was parked close to the garage, pointed toward
the street. R116:73. The rear of the car was “only a couple of feet” from
the closed garage door. R116:74. Officers approached the car and
attached a GPS device to the rear undercarriage of the car with a
magnet and tape. R116:42-43. Attaching the device involved officers
lying on their backs under the car. R116:74. One of the officers, Det.
Mary Lou Ricksecker, earlier had consulted with a DCI agent who
assisted in attaching the GPS device to Sveum’s car. That agent had
reported to Ricksecker that he assisted other police agencies in placing
GPS devices “quite routinely and often.” R116:41.

Because the GPS device ran on a battery,itrequired replacement
every 14-21 days. R116:45. Accordingly, after perhaps two weeks or
a bit less, officers went to the home again, removed the original device
from Sveum’s car in the driveway, and attached a new one in the same
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manner as the first. R116:46, 72, 86. Officers then downloaded the
information from the first GPS device. R116:46-47.

They repeated this procedure once more, removing the second
GPS device and attaching a third. R116:47, 72. Officers removed that
last device from the car on May 27, 2003. R116:47. At least some
information from the GPS devices made its way into a May 27
application for two search warrants directed at Sveum. R116:51-52.

Sveum later moved to suppress the results of the GPS devices
and of three search warrants’ that followed the use of the GPS devices.
R23, 24, R29, R30.

Afterhearing testimony from two police officersat asuppression
hearing on November 4, 2005, the trial court denied Sveum’s motions.
R113, R116. The court held that it could not find that going into the
driveway was a “violation of curtilage.” R116:106. Further, as to the
GPS devices, the court found that no search occurred. R116:106.

A jury later convicted Sveum. R68 On post-conviction motion,
the circuit court again refused to suppress the results of the GPS
devices. R93, R96 (motion), R113 (order).

The Wisconsin Court of Appeals affirmed Sveum’s conviction.
It “agree[d] with the State that neither a search nor a seizure occurs
when the police use a GPS device to track a vehicle while it is visible to
the general public.” Sveum, 2009 WI App 81, §8. The court of appeals
also agreed “with the State that the police action of attaching the GPS
device to Sveum’s car, either by itself or in combination with

® A third warrant to search the hard driveand tower of a computer followed
the two May 27, 2003 warrants. R116:58-59, Ex. 23.
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subsequent tracking, does not constitute a search or seizure.” Id. at
q12.

Responding to Sveum’s argument that because the GPS device
also transmitted the location of the car when out of public view, all
tracking information should be suppressed, id. at {16, the court of
appeals disagreed. While the court of appeals conceded that the police
presumably obtained location information while Sveum’s car was
inside areas not open to surveillance, it concluded first that, “there is
no indication that this same information could not have been obtained
by visualsurveillance from outside these enclosures. Such surveillance
could have told the police when Sveum’s car entered or exited his
garage and the garage at his workplace and, therefore, informed them
when his car remained in those places.” Id. at §17. Second, it noted
that Sveum suggested no reason why all tracking information should
be suppressed evenifinformation about the car’slocation in enclosures
should have been suppressed. Id. at §18.

In short, the court of appeals concluded “that no Fourth
Amendment search or seizure occurs when police attach a GPS device
to the outside of a vehicle while it is in a place accessible to the public
and then use that device to track the vehicle while it is in public view.”
Id. at §19. Having reached that result, the court of appeals added:

We are more than a little troubled by the conclusion that
no Fourth Amendment search or seizure occurs when
police use a GPS or similar device as they have here. So
far as we can tell, existing law does not limit the
government’s use of tracking devices to investigations of
legitimate criminal suspects. If there is no Fourth
Amendment search or seizure, police are seemingly free
to secretly track anyone’s public movements with a GPS
device.
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Id. at 420 (italics in original).

After noting similar concerns about private use of GPS
surveillance devices, the court of appeals “urge[d] the legislature to
explore imposing limitations on the use of GPS and similar devices by
both government and private actors.” Id. at §22.

Addressing Sveum’s separate claim that the use of the GPS
device here violated Wisconsin’s Electronic Surveillance Control Law,
the court of appeals held that the GPS device fell within the exclusion
for “Any communication from a tracking device.” WIS. STAT.
§ 968.27(4)(d); see Sveum, 2009 WI App 81, 924-29.

Sveum responded with a pro se petition for review in this Court.*
His petition presented two issues. First, “Does the warrantless secret
placement of a Global Positioning System (GPS) device on a vehicle by
the police, and its subsequent 24-hour a day recording of the vehicle’s
location on public roads and inside private premises, violate the Fourth
Amendment to the United States Constitution?” Second, “Does the
Wisconsin Electronic Surveillance Control Law, codified at Wis. Stat.
§§ 968.27-.37, require the police to obtain judicial approval to place a
GPS device on a vehicle to record its travels?”

This Court granted review and appointed pro bono counsel for
Sveum.

Sveum’s argument refers to additional facts as necessary.

* Although Sveum had counsel for most steps in the trial court, he was
without counsel in post-conviction proceedings, R93, R95, in the court of appeals,
and on petition for review in this Court.
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ARGUMENT

I. GPS AND THE FOURTH AMENDMENT.

A. Overview of GPS Technology.

The Court mightbegin by understanding something about
GPS technology and its rapid advance. Most simply, GPS is a satellite-
based navigation system. R115:33-37. Present applications of GPS
technology to military, commercial and consumer products are
countless. At a cost of more than $10 billion, the United States
Department of Defense developed GPS originally for military use.
Scott Pace et al., THE GLOBAL POSITIONING SYSTEM: ASSESSING N ATIONAL
POLICIES 1-2 (Rand 1995). “The purpose of this massive effort was to
provide a highly accurate, secure, reliable way for U.S. forces to
navigate anywhere in the world, without having to reveal themselves
through radio transmissions.” Pace et al., GPS: ASSESSING NATIONAL
POLICIES at 1.

But today GPS guides much more than military materiel
and personnel. It has found its way into cell phones, cameras,
surveying equipment, navigational aids for airplanes and passenger
vehicles, tracking devices for management of truck fleets, gadgets for
tracking dogs or children, and even tools for monitoring sex offenders.
See WIS.STAT. § 301.48; see generally, David Schumann, Tracking Evidence
with GPS Technology, 77 WIS.LAWYER 5 (2004). The device can be active
or passive, depending on whether the application calls for
documenting the travels of a subject in real time or in historical terms.

GPS consists of three different components: a space

segment, a control segment, and a user segment. Pace et al., GPS:
ASSESSING NATIONAL POLICIES at 1-2; Schumann, supra. The first two
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are under government control. The space segment is composed of a
minimum of 24 geo-synchronous satellites that follow the same orbital
track and configuration over any point on earth in less than 24 hours.
The satellites orbit the earth in six orbital planes with at least four
satellites in each that are equally spaced sixty degrees apart and are
inclined at about fifty-five degrees with respect to the equatorial plane.
At any point in time, this means that the space segment includes
between five and eight satellites visible from any point on earth. The
satellites continuously transmit signals from space.

The control segment is the second part of GPS. That
control segment is based at a master control facility at Schriever Air
Force Base in Colorado. The control facility measures signals coming
from the satellites, which are then incorporated into orbital models for
each satellite. The stations measure precise orbital data and determine
satellite clock corrections for each satellite which data is then returned
to the satellite so that, in turn, the satellite sends back subsets to GPS
receivers by radio signal. Schumann, supra; Pace et al., GPS: ASSESSING
NATIONAL POLICIES at 1-2.

The final component of the GPS system is the user
segment. GPSreceivers, whether installed in cell phones, OnStar, GPS
navigationalaids or emergency locating beacons convert data received
from the satellites into position, velocity and time estimates. The non-
military uses of GPShave exploded since the 1995 Rand Institute report
that Sveum cites above. Some of those uses are purely commercial.
But some involve domestic police surveillance — an application hardly
foreseen just more than a decade ago. The potential uses of GPS
technology in policing and surveilling the citizenry got barely a
mention in that 300+ page Rand Institute study, including appendices.
See Pace et al., GPS: ASSESSING N ATIONAL POLICIES at 15.

Today GPS technology in fact provides police with a
powerful and inexpensive method to track remotely in great detail the
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movements of an individual over a prolonged period of time, whether
in public or private areas. As a practical matter, GPS does much more
than merely augment the senses of police officers. The technology
provides a complete replacement for human surveillance. It permits
round-the-clock surveillance at nominal cost. The technology enables
police to monitor cars in private places and on public roads in
essentially unlimited numbers.

And GPS enables police surveillance for unlimited time.
Consider Wisconsin. Some child sex offenders now are subject to
lifetime GPSsurveillance. WIS.STAT. § 301.48(2). Monitoring the every
movement of ex-offenders for the rest of their lives would have been
wholly infeasible, as a budgetary matter if not a technological one, less
than two decades ago.

This technology far exceeds the capability of devices that
the police used when the United States Supreme Court last examined
the Fourth Amendmentimplications of radio tracking beacons. United
States v. Knotts, 460 U.S. 276 (1983); United States v. Karo, 468 U.S.
705 (1984). Both in Knotts and in Karo, human surveillance was
necessary for the electronic beepers to fulfill their purpose. Here,
advances in technology allow police to detail investigating officers to
other cases while the GPS device collects information that officers can
download later. The technology does not require police officers to
follow or make any personal observations of the subject once they
install the device. See also United States v. Garcia, 474 F.3d 994, 998
(7th Cir. 2007) (noting that GPS permits “wholesale surveillance” and
commenting, “Technological progress poses a threat to privacy by
enabling an extent of surveillance that in earlier times would have been
prohibitively expensive”).

The device that police officers attached to Sveum’s vehicle

collected location and directional data. R115:33. It could not identify
who was operating the car. R115:37. Before the battery life expired
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officers removed the device and downloaded the data onto a police
computer. R116:45. The GPS tracking unit installed on Sveum’s car
automatically recorded movements and location regardless whether
the automobile was in motion. R115:35; R116:45-46 (“If the vehicle is
in motion, the device can be set at a variance of time to record that
location of that vehicle and it can be as short as you want it from ten
seconds to up to every two minutes that if the vehicle is in motion, the
device will click and record where that vehicle is located”). The police
then translated accumulated data aboutthe car’s movementsinto maps
that graphically illustrated where the car had gone in those five weeks.

R115:34, Ex. 2.

The upshot of the device’s simplicity is that today police
can, without court oversight, track unlimited numbers of people for
days, weeks, months or years without officers leaving the station
house. However, as the Supreme Court has warned, “*[T]he mere fact
that law enforcement may be made more efficient can never by itself
justify disregard of the Fourth Amendment.”” Arizona v. Gant, 129
S. Ct. 1710, 1723 (2009), quoting Mincey v. Arizona, 437 U.S. 385, 393
(1978).

B. Searches.

1. Given the potential for widespread, even
indiscriminate, tracking of thousands, or hundreds of thousands, of
citizens with relatively cheap GPS units, the Wisconsin Court of
Appeals’ concerns were serious. See Sveum, 2009 WI App 81, §920-22.
But the court of appeals’ basic conclusion —that the monitoring here
did not invoke Fourth Amendment protections —is at least partly at
odds with its worries about overbroad police surveillance. Atbottom,
the interest the court of appeals identified is privacy; a rightful
wariness of government snooping. That is the very concern that
animates the Fourth Amendment and its assurance against
unreasonable searches and seizures. See, e.g., Minnesota v. Dickerson,

'10' HURLEY, BURISH & STANTON, S.C.



508 U.S. 366, 380 (1993) (Scalia, J., concurring) (“The purpose of the
[Fourth Amendment], in other words, is to preserve that degree of
respect for the privacy of persons and the inviolability of their property
that existed when the provision was adopted —even if a later, less
virtuous age should become accustomed to considering all sorts of
intrusion ‘reasonable’”). Yet the court of appeals found the Fourth
Amendment an idle bystander to the prolonged police surveillance
here, which Det. Ricksecker quoted a DCI technical agent as admitting
Wisconsin police agencies engage in ”quite routinely and often.”
R116:41.

The Wisconsin Constitution might address this issue, but
Sveum'’s pro se petition for review and this Court’s October 13, 2009
order together bar counsel from arguing so here.” Sveum notes only
that the highest courts in other states have begun to take similar
concerns seriously, holding that GPS tracking constitutes a search or
seizure for purposes of state constitutional analogs to the Fourth
Amendment. See Commonwealth v. Connolly, 454 Mass. 808, 913
N.E.2d 356 (2009) (installation and subsequent monitoring of GPS
tracking device placed in defendant’s minivan was a seizure under the
state constitution); People v. Weaver, 12 N.Y.3d 433, 909 N.E.2d 1195
(2009) (placement of GPS tracking device on defendant’s automobile
and subsequent monitoring of automobile’s location was a search

requiring a warrant under state constitution); State v. Jackson, 150
Wash. 2d 251, 76 P.3d 217 (2003) (installation of GPS device on

® Sveum’s pro se petition for review addressed only the Fourth Amendment,
not Article I, §11 of the Wisconsin Constitution. This Court’s order granting review
then forbade the defendant-appellant-petitioner to “raise or argue issues not set
forth in the petition for review unless otherwise ordered by the court.” ORDER at
1 (Wis. Sup. Ct. October 13, 2009). Counsel accordingly cannot argue here that the
Wisconsin Constitution provides broader protection than the Fourth Amendment,
if in fact the Fourth Amendment permits the GPS monitoring at issue here. But
Article I, § 11 remains open to this Court’s consideration.
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defendant’s automobile involved a search and seizure requiring a
warrant); State v. Campbell, 306 Or. 157, 759 P.2d 1040 (1988) (use of
beeper tolocate automobile belonging to burglary suspect was asearch
under Oregon constitution and violated defendant’s constitutional
rights absent warrant or exigency).

Within the scope of Sveum’s petition and this Court’s
order granting review, the Court could adapt the reasoning of
Connolly, Weaver and Jackson as to the Fourth Amendment’s
protection against unreasonable searches. Those decisions make a
compelling case that the GPS surveillance here is a search within the
Fourth Amendment’s ambit.

Neither Knotts nor Karo foreclose the conclusion that this
GPS device resulted in searches within the scope of the Fourth
Amendment. Both cases concerned older beeper technology that
required active human involvement, tracking the beepers’ emitted
signals with a receiver. Knotts, 460 U.S. at 277-79; Karo, 468 U.S. at
708-10. Moreover, in Knotts, the defendant who sought suppression
arguably had no privacy interest at stake: the beeper was in a drum,
with the consent of the seller of the drum, and the defendant was not
the buyer or in possession of the drum until it entered his cabin. When
it did, agents no longer monitored the beeper. Knotts, 460 U.S. at 278-
79, 284-85. The facts were similar in Karo, except that agents did
monitor the beeper once the drum was inside a home that several
defendants shared. Butthe Supreme Court distinguished Knotts and
held that monitoring the beeper inside the home was a warrantless
search that the Fourth Amendment barred. Karo, 468 U.S. at 714-19.

Here, the police affixed the GPS units to Sveum’s car and
thrice entered private property where he resided to attach the devices.
Plainly Sveum had a privacy interest in his car, and in the home if
police were within the curtilage when they attached the GPS devices.
Ashe notes above, too, the GPS technology does not rely on human or
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visual surveillance, so its potential intrusiveness is greater than the
beepers in Knotts and Karo. Finally, as in Karo, the police here
presumably obtained GPS monitoring information about Sveum’s
movements in his car while it was in private places. See Sveum, 2009
WI App 81, q17.

2. Even assuming, though, thatinstallation of the GPS
unit on Sveum’s car was not a search, the entry to his property surely
was. Although the trial court declined to find that officers entered the
curtilage of the home, R116:106, that conclusion clearly was erroneous.

Curtilage is a question of constitutional fact as to which
this Court employs a two-step standard of review. State v. Martwick,
2000 WI 5, 492, 16-24, 231 Wis. 2d 801, 810-14, 604 N.W.2d 552, 556-58.
This Court will review the circuit court’s findings of historical fact only
for clear error, including evaluation of the four factors that the United
States Supreme Court laid out in United States v. Dunn, 480 U.S. 294,
301 (1987). Martwick, 2000 WI 5, 424, 231 Wis. 2d at 814, 604 N.W.2d
at 558. Then it will review de novo the ultimate determination of the
extent of curtilage. Id.

In Dunn, the Supreme Court identified four factors for
“particular reference” in separating curtilage from public areas or open
tields. These are:

[T]he proximity of the area claimed to be
curtilage to the home, whether the area is
included within an enclosure surrounding
the home, the nature of the uses to which the
area is put, and the steps taken by the
resident to protect the area from observation
by people passing by.

Dunn, 480 U.S. at 301.
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The undisputed testimony was that the driveway of the
home where Sveum stayed was relatively short: about two car-lengths.
R116:73. Officers crawled under the rear of Sveum’s car, which was
“only a couple of feet” from the garage door because the car was
backed into the driveway. R116:74.

That area was very close to the home. The back of the car
was within two feet of the garage door. The garage itself was attached
to the single family ranch home at the north end. R116:48, Ex. 19 at 1
(complaint for search warrant). The two feet between the car and the
garage was within the zone of the home’s intimate activities. Basketball
hoops, flower beds, vegetable gardens, sandboxes or swingsets, and
patio furniture all commonly are farther than two feet from a garage
door or a wall of the house, yet emblematic of the private activity that
makes a house one’s home. For that matter, the police approached the
home even closer than Sveum had parked his car, and parking a car
nearby for safekeeping is among the activities of home life.” The
manner in which Sveum placed his car also tended to protect its rear
end from public view.

In sum, the space between car and garage was a place in
which the home’s occupants had both a subjective and an objectively
reasonable expectation of privacy. If Sveum or his mother had looked
out of the window in the dead of night to see people lurking within two
feet of their garage door and crawling under the car, they surely would
have taken those people as prowlers and called the police or taken
other action to protect their property and privacy. To the extent that
the circuit court’s historical findings are inconsistent with the
undisputed facts elicited at the suppression hearing and set out here,
the circuit court clearly erred.

® The Court may consider the reality that, for many homeowners, a car is
their most expensive possession after their home.
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Further, this Court independently should conclude that
the area here was within the curtilage. If the space within two feet of
an attached garage, and behind aresident’s parked car, isnota home’s
curtilage, it is hard to imagine what is. A home’s curtilage cannot be
so stingily understood today that it extends less than an arm’s-length
from the detached, single family home itself. So even if placing the
GPS unit was not a search, entering the property of this private home
as the police did three times to place the unit was a search.

C. Seizure: The Overlooked Simplest Ground.

There is a still simpler concern that the courts below
largely overlooked, so Sveum applies Occam’s Razor. Physically
placing the GPS devices here inescapably entailed temporary seizures
of Sveum’s car. Those seizures fit comfortably within the class of
temporary seizures to which the Fourth Amendment applies, under
longstanding, stable precedent of the United States Supreme Court.

Sveum also explains why the GPS unititself, once installed
on his car by temporary, physical seizure, constituted a related but
additional electronic seizure. That device anchored Sveum’s car to an
electronic tether with governmentagents at the otherend, justas surely
as a collar anchors a dog to a leash. That the leash here was electronic,
not woven rope, and that it had almost limitless length made it no less
a tether by which the police had Sveum’s movements constantly in
hand.

As Sveum’s case comes to this Court, those seizures were
without a valid warrant. The Wisconsin Court of Appeals tacitly
treated them that way. As warrantless seizures, the state—not
Sveum —had the burden ofjustifying them by pointing to arecognized
exception to the Fourth Amendment’s warrantrequirement. The state
did not do that.
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Failing that burden, the state still might have tried toavoid
application of the exclusionary rule by proving an independent source
for the same information that the GPS unit provided, or by convincing
a court that discovery of thatinformation or the materials it later seized
pursuant to the May 27 search warrants was inevitable. The court of
appeals erred in intimating that Sveum bore the burden of disproving
an independent source or inevitable discovery. See Sveum, 2009 WI
App 81, §916-17. The state, which instead had that burden, never
sought to prove an independent source or inevitable discovery.

On the solid foundation of the United States Supreme
Court’s long interpretation of the Fourth Amendment, then, the state
cannot escape exclusion of the products of these warrantless seizures,
which fall intonorecognized exception to the warrant requirement and
have not the saving grace of an independent source or inevitable
discovery. This Court should reverse the court ofappeals” decision and
remand.

II. PLACING THREE GPS DEVICES INVOLVED TEMPORARY
“SEIZURES” OF SVEUM’S CAR WITHIN THE SCOPE OF THE FOURTH
AMENDMENT, AS DID ELECTRONICALLY MONITORING THE CARIN
PRIVATE PLACES.

A.  The Fourth Amendment and Temporary Seizures.
The text of the Fourth Amendment provides in full:

The right of the people to be secure in their
persons, houses, papers, and effects, against
unreasonable searches and seizures , shall
not be violated, and no Warrants shall issue,
but upon probable cause, supported by Oath
or affirmation, and particularly describing
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the place to be searched, and the persons or
things to be seized.

U.S. CONST. amend. IV.

The threshold question here is what governmental
interferences with possessory interests or detentions the Fourth
Amendment covers. In other words, what is a seizure? The court of
appeals found no seizure within compass of thatamendment. Sveum,
2009 WI App 81, 498, 12, 19. The reasonableness of a seizure is a
question this Court need address only if it first finds some “seizure”
within the meaning of the Fourth Amendment.

A quite broad array of temporary governmental
interferences with things and people invoke the Fourth Amendment’s
protection. As to things, “A “seizure’ occurs when there is some
meaningful interference with an individual’s possessory interests in
that property.” United States v. Jacobsen, 466 U.S. 109, 113 (1984);
Karo, 468 U.S. at 712. A seizure of a person is “meaningful
interference, however brief, with an individual’s freedom of
movement.” Jacobsen, 466 U.S. at 113. n.5.

Police actions within the Fourth Amendment’s
understanding of “seizure” include “seizures thatinvolve only a brief
detention short of traditional arrest.” Reid v. Georgia, 448 U.S. 438,440
(1980) (per curiam). Short detentions solely to secure fingerprints are
seizures within the meaning of the Fourth Amendment. Davis v.
Mississippi, 394 U.S. 721, 727 (1969).

Traffic stops entail temporary seizures of both driver and
passengers that ordinarily last reasonably for the duration of the stop.
Arizonav. Johnson, 129 S. Ct. 781,788 (2009). Brief investigative stops
of a person on the street are seizures. Terry v. Ohio, 392 US. 1, 16
(1968). Even more so are compelled trips to a police station, on less
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than probable cause and without formal arrest. Dunaway v. New York,
442 U.S. 200, 206-07 (1979).

Brief investigative detentions of things are “seizures”
under the Fourth Amendment even when they do not affect a privacy
interest and only minimally delay a possessory interest in the item.
They may be reasonable on less than probable cause in some
circumstances, but they are seizures all the same. This is the rule for
first-class mail held briefly at a post office after deposit there for
mailing, United States v. Van Leeuwen, 397 U.S. 249, 252-53 (1970), and
for luggage in the possession of a passenger leaving an airport, United
States v. Place, 462 U.S. 696, 701-06 (1983).

The Fourth Amendment allows seizures and searches at
or near national borders without a warrant, probable cause, or even
suspicion. That is true not because these fail to count as searches and
seizures, but because the historical interdiction of people and things at
borders simply is reasonable. The rule applies to seized and searched
mail, United States v. Ramsey, 431 U.S. 606, 616-19 (1972), and to
people in cars at or near a border. See generally United States v.
Brignoni-Ponce, 422 U.S. 873 (1975); United States v. Martinez-Fuerte,
428 U.S. 543 (1976). When there is more than just the border crossing
to justify the seizure, longer temporary detentions may be reasonable.
See, e.g., United States v. Montoya de Hernandez, 473 U.S. 531, 537-44
(1985) (on reasonable suspicion that traveler at border was alimentary
canal smuggler, 16-hour detention reasonable).

Away from the border, temporary seizures of cars (and the
people in them) at highway checkpoints may be reasonable if tied to
traffic safety and not random. But they are seizures. Delaware v.
Prouse, 440 U.S. 648, 653-63 (1979) (random spot checks for license and
registration were unreasonable seizures); Michigan Dep’t. Of State
Police v. Sitz, 496 U.S. 444, 450-55 (1990) (drunk driving checkpoints
were reasonable seizures). However, even brief seizures of cars and
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the people in them at checkpoints that serve only general law
enforcement purposes are unreasonable. City of Indianapolis v.
Edmond, 531 U.S. 32, 40-44 (2000) (drug interdiction highway
checkpoints were unreasonable seizures).

What these cases all have in common is that the
temporary, compelled detention of things, including cars, or people is
a “seizure” for purposes of the Fourth Amendment. Thatis true “even
though the purpose of the stop is limited and the resulting detention
quite brief.” Delaware v. Prouse, 440 U.S. at 653. Some of these
seizures are reasonable withouta warrant and some are unreasonable.
But they all are seizures in the first instance.

B. The Seizures Here.

Three times police officers approached Sveum’s car in his
mother’s driveway, where Sveum was staying. Three times the officers
shimmied under his car, lay on their backs, and attached a GPS device
to the underside of the car by magnet and tape. During the time the
police officers were under the car, working to attach a foreign device
toit, that car was under police control. The police obviously would not
have allowed Sveum to move or drive the car while officers were at
work underneath it. At least four officers were present and, of those,
at least one stood by on watch. R116:42-43, 72, 74, 86.

These three episodes were akin to other temporary, brief
seizures that the Supreme Court consistently has recognized as subject
to the Fourth Amendment. However briefly, the police here
temporarily put hands on Sveum’s car, attached something to it, and
while doing so prevented its movement and interfered with his
possessory interest in using it. The intrusion was not great. But the
Fourth Amendment requires no great intrusion at the threshold to
qualify a temporary detention or interference as a “seizure.” Police
officers three times physically seized Sveum’s car for brief periods
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when they crawled under it and attached a GPS unit to it under the
watch of other officers.

The police also interfered in two more nuanced and
prolonged ways with Sveum’s possessory interest in his car, and with
Sveum himself. As to his possessory interest, they affixed something
to his car that eroded his ordinary property right to determine what
accessories his car would bear, and what accessories it would not. To
a significant extent, the police appropriated Sveum’s property interest
in the car by affixing something that served a government purpose, not
the owner’s purpose. As to his own autonomy, the police in effect
attached him to an electronic leash by which they could know remotely
his every movement in the car.

1. Affixing the GPS device to Sveum’s car served only
the purposes of the police and the state. Sveum neither knew that the
state had added an accessory to his car nor wanted that accessory, for
all the record shows. This was a partial seizure of the possessory
interest in the car with which ownership imbued him. Suppose by
analogy that the police had seized Sveum’s car for a short time to apply
a bumper sticker to its rear end, without his knowledge. Imagine that
Sveum did not discover the sticker or, if he did, that he could not
remove it. Suppose further that the bumper sticker bore a slogan that
would offend passing police officers or otherwise draw their notice,
and thus would subject Sveum to unwanted police attention by reason
of the message that the state forced him to display when it affixed the
bumper sticker to his car. The seizures atissue would not be limited to
the initial brief time during which the government applied the sticker.
A more lasting, if subtle, seizure would be the erosion of Sveum’s
control of his property, and the transfer of some of that possessory
interest to the state so that Sveum’s car served in measure a purely
governmental interest by displaying a slogan that would invite further
police attention.
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Thatis very much like the seizure of possessory rights that
occurred here. As the owner of the car, Sveum ordinarily would have
thesoleright to decide what accessoriesit would carry: what messages
to display on his bumper, if any; what attachments to fly from his radio
antenna, if any; what trinkets to hang from his rear view mirror. But
here the state commandeered or seized some of that possessory control.
The car now carried an accessory that served only a government
interest, and contradicted Sveum’s own interests.’

2. Having attached the GPS unit, police officers in
effectalso had placed a collar on the car that gave them control over an
electronic leash. While Sveum could drive the car as he pleased,
officers now could track its (and his) every movement, once they
removed and downloaded the GPS unit. During the five weeks that
the three GPS units were in place, hidden under his car, Sveum’s car
was on a high-tech, electronic leash.

It was not just the car on the tether, for that matter. Cars
go nowhere without a human being operating them. When a human
being drives a car, he goes where the car does. It is he whose
movements the police really monitor with a GPS device, not the car’s.
A 1990 Chevy Beretta commits no crime, stalks no one, and holds no
police interest by itself. It is the man who drives the car who holds
police interest: unlike the inanimate car, he may stalk and commit a
crime.

7 This hypothetical example is unlike the license plate and registration
sticker that cars display, for several reasons. Licensing and registration are laws of
universal application to all motorists. These laws are known or knowable before
one buys a car, or elects to drive the car on Wisconsin’s publicroads. One can own
a car without affixing a license plate or registration sticker, too, for those are mere
conditions of operating the car lawfully on public roads. The mere presence of a
proper license plate and registration sticker also draws no police attention and does
not single out the motorist. All of these points distinguish the license plate and
registration sticker from the GPS device here or the hypothetical bumper sticker.
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3. Thisreveals the Seventh Circuit’s mistake in United
States v. Garcia, 474 F.3d 994 (7th Cir. 2007). The mistake had two
aspects. First, in concluding that a GPS device installed on a car
effected no “seizure” under the Fourth Amendment, 474 F.3d at 996,
Garcia considered only the ongoing use of the car itself, not the initial
surreptitious installation of the device. Sveum agrees that the GPS unit
here did not impede operation of his car after installation; there was no
seizure in that sense. But the fact remains that installation itself
involved a temporary, physical seizure of the car — three times. It also
entailed affixing an accessory to the car that Sveum had not chosen,
and this was an appropriation of his property rights of control.
Sveum’s car carried a government fixture for five weeks that he did not
want and that served only the government’s purposes, not the
purposes that the property owner intended.

Second, the Garcia court did not consider the electronic
seizure of the car and the driver. It considered only the physical nature
of the car itself. But the Fourth Amendment does not exist to serve
inanimate objects or places. It exists to protect people. See Katz v.
United States, 389 U.S. 347, 351 (1967). In places public and private,
Sveum was tethered electronically to the government when he drove
his car for five weeks. Thatit gave him unlimited leash is not the issue.
The issue is that the state held the other end of the leash.

C. In the Absence of a Valid Warrant, the State Must Justify
these Warrantless Seizures.

In the court of appeals, the state did not defend the
validity of the April 22, 2003 court order that purported to allow
attaching a GPS device to Sveum’s car and monitoring that device for
up to 60 days. Rather, the state argued that no Fourth Amendment
event, no search or seizure, occurred at all.
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Following the state’s cue, the court of appeals tacitly
assumed the invalidity of the court order. It addressed instead the
underlying Fourth Amendment question, concluding that the police
neither searched nor seized Sveum’s car. Sveum, 2009 WI App 81, 198,
12. That conclusion mooted questions about the sufficiency or
propriety of the court order.

As the case arrives in this Court, then, the police actions
were without a valid warrant. In the absence of a valid warrant, the
longstanding rule is that a search or seizure is presumptively
unreasonable. “The United States Supreme Court has consistently held
that warrantless searches are per se unreasonable under the fourth
amendment, subject to a few carefully delineated exceptions.” State v.
Murdock,155Wis. 2d 217,227,455 N.W .2d 618, 622 (1990); see also State
v. Williams, 2002 W1 94, 18, 255 Wis. 2d 1, 10, 646 N.W.2d 834, 838
(“Warrantless searches are per se unreasonable under the Fourth
Amendment”). “The exceptions to the rule that a search must rest
upon a search warrant have been jealously and carefully drawn,”
Justice Harlan wrote for the Supreme Court more than fifty years ago.
Jones v. United States, 357 U.S. 493, 499 (1958). The sovereign bears
the burden of demonstrating that some recognized exception to the
warrant requirement saves the seizure. State v. Sanders, 2008 WI 85,
927, 311 Wis. 2d 257, 268, 752 N.W.2d 713, 718, citing Chimel v.
California, 395 U.S. 752, 762 (1969).

While the Supreme Court often has applied this rule to
warrantless searches, it also has applied the rule to a warrantless
seizure. “In the ordinary case, the Court has viewed a seizure of
personal property as per se unreasonable within the meaning of the
Fourth Amendment unless it is accomplished pursuant to a judicial
warrant issued upon probable cause and particularly describing the
items to be seized.” United States v. Place, 462 U.S. 696, 701 (1983)
(going on to note that seizure pending a warrant application may be
proper when there is probable cause to believe the item contains

'23' HURLEY, BURISH & STANTON, S.C.



contraband or evidence of a crime, if there is exigency or some
recognized exception to the warrant requirement); see United States v.
Edwards, 415 U.S. 800, 802 (1974) (considering post-arrest seizure of
clothing and applying “incident to arrest” exception; “The prevailing
rule under the Fourth Amendment that searches and seizures may not
be made withoutawarrantissubjectto various exceptions”); Edwards,
415 U.S. at 809 (Stewart, J., dissenting) (applying the same burden of
proof to the justification of warrantless seizures as to warrantless
searches; disagreeing that this seizure was incident to arrest); see also
State v. Johnston, 184 Wis. 2d 794, 806, 518 N.W.2d 759, 762 (1994)
(“The burden is on the state to show that the search and seizure in
question fall within one of the recognized exceptions to the warrant
requirement”).

The burden of proof is critical. An accused has no
obligation to disprove the application of possible exceptions to the
warrant requirement when he challenges a warrantless seizure. The
opposing burden instead rests on the state. The state must convince a
court that an established exception does apply.

In Sveum’s case, the state made no effort to justify these
seizures, if they occurred, on the basis of any recognized exception to
the warrant requirement. Sveum knows of no possibly applicable
exception, in any event. While there is an automobile exception to the
warrantrequirement, that exception applies only to searching cars upon
probable cause. It does not apply to seizing them, temporarily or
otherwise. The reason lies in the twin rationales integral to the
exception: first, probable cause to believe that the vehicle contains
evidence; and second, the exigent circumstance that a motor vehicle’s
mobility often presents. See Carrollv. United States, 267 U.S.132,149-
53 (1925); Thompson v. State, 83 Wis. 2d 134, 141, 265 N.W.2d 467, 470
(1978); Maryland v. Dyson, 527 U.S. 465, 466-67 (1999) (per curiam) (no
separate exigency requirement for automobile exception; “’If a car is
readily mobile and probable cause exists to believe it contains
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contraband,”” the automobile exception applies; quoting Pennsylvania
v. Labron, 518 U.S. 938, 940 (1996) (per curiam)); but see also California
v. Carney,471 U.S.386,391 (1985) (“Even in cases where an automobile
was notreadily mobile, the lesser expectation of privacy resulting from
its use as a readily mobile vehicle justified application of the vehicular
exception”).

In short, neither rationale supports an exception to the
warrant requirement for seizing a car here. First, the quest for
contraband or evidence of a crime concerns a car’s contents, not the car
itself. Second, seizing the car would obviate any exigency.

Beyond that, Sveum’s casenever presented an exigency of
the sort that the United States Supreme Court associates both with
automobiles generally and with the need to search them without delay.
To the contrary, the police held a hope, not a fear, that the car would
move. The law enforcement objective was that Sveum eventually
would drive the car away and use it to stalk the complaining witness.
R116:45.° In the end, the police gained precisely that evidence
supporting a probable cause finding because the car did move.

® At the suppression hearing, this exchange occurred on the prosecutor’s
direct examination of Det. Ricksecker, who sought the GPS device:

Q Does it [the GPS device] in any way impair the owner or possessor
from using the vehicle as they would normally use it?

A No.

Q In fact, your hope is that they use it as if they would normally use it;
is that correct?

A That's correct.

R116:45.
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R116:51-52. The utility of the GPS device, attached to the car during a
temporary police seizure, was that it collected evidence of location as
the car moved. With the GPS unit affixed, there was no danger of loss
of evidence when the car moved. There was the opposite prospect of
gaining evidence. The exigency necessary to support the automobile
exception was missing altogether. It was negated, in fact.

The state surely has not pointed to any other exception, or
explained why the automobile exception would cover three temporary
physical seizures of Sveum’s car, and a five-week seizure by electronic
tether that the temporary physical seizures made possible. This was
and is the state’s burden. It has not carried that burden. These
warrantless seizures stand unjustified by any exception to the Fourth
Amendment’s warrant requirement.

D. The State Alternatively Had the Burden of Proving
Inevitable Discovery or an Independent Source.

The court of appeals below conceded that “the police
presumably obtained location information while Sveum’s car was
inside areas not open to surveillance.” Sveum, 2009 WI App 81, §17.
Note well that under Karo, this was tantamount to a concession that a
Fourth Amendment search presumably did occur here. Karo, 468 U S.
at714-17. As the case comes to this Court, that search was warrantless.
On that presumption of an illegal search while the car was in private
areas, the court of appeals then implicitly shifted the burden to Sveum
to prove that the police could not have obtained the same information
by visual surveillance from outside the private places. See Sveum, 2009
WI App 81, 17 (“there is no indication that this same information
could not have been obtained by visual surveillance from outside these
enclosures. Suchsurveillance could have told the police when Sveum’s
car entered or exited his garage and the garage at his workplace and,
therefore, informed them when his car remained in those places”).
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Regardless what the police “could” have done, the court
of appeals implicitly flipped the burden of proof entirely.

Whether as to anillegal seizure, which Sveum offers as the
simplest basis of decision, or as to an illegal search as Karo, Connolly,
Weaver, and Jackson frame the issue, the state had the burden of
proving the court of appeals” hypotheses. Sveum did not have the
burden of disproving them. The exclusionary rule prohibits
evidentiary use of tangible materials seized during an unlawful search,
Weeks v. United States, 232 U.S. 383 (1914), and of testimony
concerning knowledge acquired during an unlawful search, Silverman
v. United States, 365 U.S. 505 (1961). The rule also prohibits the
introduction of derivative evidence, both tangible and testimonial, that
is the product of the primary evidence or the indirect result of the
unlawful conduct, up to the point that the connection with the
unlawful search becomes “so attenuated as to dissipate the taint.”
Nardone v. United States, 308 U.S. 338,341 (1939); see also Wong Sun v.
United States, 371 U.S. 471, 484-485 (1963).

Before a court may excuse anillegal seizure, the state must
show either that the evidence would have been discovered
independently of any constitutional violation, Nix v. Williams, 467 U S.
431 (1984), or that evidence would have been discovered inevitably
even without the constitutional violation. There is a functional
similarity between these two doctrines: both assure that a
constitutional violation does not leave the police in a worse position
than they would have occupied absent the violation. Nix, 476 U.S. at
446. The exclusionary rule aims to deter, not to punish. If the
prosecution can prove by a preponderance of the evidence that it
would have obtained the same evidence independently or inevitably
by lawful means, then courts do not apply the exclusionary rule.

An independent source means that the police actually
obtained evidence legally, notwithstanding some earlier illegal
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conduct. Murray v. United States, 487 U.S. 533 (1988). The
independent source doctrine “does not rest upon . . . metaphysical
analysis, but upon the policy that, while the government should not
profit from its illegal activity, neither should it be placed in a worse
position than it would otherwise have occupied. So long as a later,
lawful seizure is genuinely independent of an earlier, tainted one
(which may well be difficult to establish where the seized goods are
keptin the police’s possession) there isno reason why the independent
source doctrine should not apply.” Murray, 487 U.S. at 542.

The inevitable discovery doctrine in turn assumes the
validity of the independent source doctrine as applied to evidence
initially acquired unlawfully. Murray, 487 U.S. at 539. Inevitable
discovery requires that the state show the police would have found the
same evidence by legal means. Nix v. Williams, 467 U.S. 431.

Wisconsin requires a three-part showing under the
inevitable discovery doctrine. First, the state must show a reasonable
probability that the evidence in question would have been discovered
by lawful means but for the police misconduct. Second, the state must
prove that police possessed the leads making the discovery inevitable
at the time of the misconduct. And third, the state must prove that
prior to the unlawful search, it was actively pursuing the alternate line
of investigation. State v. Lopez, 207 Wis. 2d 413, 427-28, 559 N.W.2d
264, 269 (Ct. App. 1996); State v. Schwegler, 170 Wis. 2d 487, 500, 490
N.W.2d 292, 297 (Ct. App. 1992).

Here, the state made no effort to prove an independent
source for the data seized. Neither did it prove inevitable discovery.
While it is possible for the state to argue that Sveum’s travels could
have been observed by police, in fact he was not surveilled during the
five weeks the GPS tracking unit was attached to car. The trial court
did not address either doctrine when finding that the placement of the
GPS unit on Sveum’s car was not a search. R49:106.
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E. The Exclusionary Rule Applies.

Under settled Fourth Amendment standards, the police
temporarily seized Sveum’s car physically three times to attach GPS
devices. More subtle seizures of some of his possessory interest and of
Sveum himself, through an electronic tether, continued for five weeks.
The record demonstrates that these were temporary seizures within
ken of the Fourth Amendment. Two or more law enforcement officers
crawled under Sveum’s car each time to attach a device, magnetically
and by tape, to the car’s undercarriage thatSveum neverapproved and
about which he did not even know. Sveum could not have moved the
car while officers were engaged in that activity. Constitutionally, the
installation process was no differentthan temporarily impounding the
car. And the seizure of part of his possessory control over the car, as
well as the placement of an electronic tether on him, in effect, continued
for weeks. While he might continue to use it, the car was attached
continuously to a government tether during the time it bore the GPS
unit, which itself was an accessory that served the state’s interest, not
the car owner’s.

There also were warrantless searches here. As the court
of appeals all but conceded, the police monitored Sveum’s car while it
was in private places, notjust on publicroads. Sveum, 2009 WI App 81,
917. Karo surely suggests that this was a search for purposes of the
Fourth Amendment. In monitoring the car, the police were monitoring
Sveum, of course —they were tracking not just a car, but the activities
of the man who drove the car. Earlier, the police three times entered
the curtilage to place the GPS devices.

The court of appeals treated the events here as warrantless,
and so the case arrives in this Court. On that point, there were good
reasons for the court of appeals” approach: the April 22, 2003, court
order well may have been overbroad, and it may not have been a
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warrant within the meaning of the Fourth Amendment anyway. See
Sveum, 2009 WI App 81, §6.

Again applying longstanding, unchallenged Fourth
Amendment principles, even temporary warrantless seizures are
presumptively unreasonable. The state has the burden of establishing
that some exception to the warrant requirement applies. The state
never has attempted to shoulder that burdenhere. Sveum knows of no
recognized exception to the warrant requirement that would have
applied to these seizures in any event.

Without an exception to the warrant requirement that
saves these seizures, the exclusionary rule applies unless the state can
point to an independent source or inevitable discovery doctrine. This
is the state’s burden; Sveum has no burden to disprove the existence of
an independent source or to demonstrate that discovery was not
inevitable. See Murray, 487 U.S. at 541-44 (not expressly deciding
burden of persuasion, but intimating government burden); Nix, 467
U.S. at 444 (explicitly establishing preponderance standard, with
government bearing burden, for inevitable discovery doctrine); Lopez,
207 Wis. 2d at 427-28, 559 N.W.2d at 269 (state’s burden under
inevitable discovery doctrine). Once more, the state never has sought
to shoulder the burden of demonstrating an independent source or
inevitable discovery. Indeed, Det. Ricksecker and the prosecutor in the
circuit court conceded that the subsequent May 27, 2003 warrant
applications included information from the GPS device. R116:51-52.

Accordingly, this Court confronts in the end warrantless
seizures within the meaning of the Fourth Amendment that the state
neither has justified as reasonable by pointing to a recognized
exception to the warrant requirement, nor excused by proving an
independent source or inevitable discovery. The exclusionary rule
applies as a matter of settled law under the Fourth Amendment, as the
United States Supreme Court understands and construes that
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amendment. The contrary conclusion of the court of appeals is
incorrect. This Court should reverse and remand with appropriate
instructions, now thatthe existence of seizures — and searches — within
the Fourth Amendment’s concern is clear.

III. THE COURT OF APPEALS CORRECTLY REJECTED SVEUM’S
CHALLENGEUNDER THE WISCONSIN ELECTRONIC SURVEILLANCE
CONTROL LAW.

Sveumraised a statutory challenge under the WESCL in the trial
court and in the Wisconsin Court of Appeals. Both courts rejected his
challenge. While Sveum’s Fourth Amendment claim is sound, his
statutory claim is not. Appointed counsel concludes that the court of
appeals was correct: a GPS device is a “tracking device” and its
communications are excluded from the definition of “electronic
communications.” WIS. STAT. § 968.27(4)(d); Sveum, 2009 WI App 81,
9925-29.

While the wisdom of that statute is open to doubt, its meaning
is not. At least three other Wisconsin statutes expressly treat a GPS
unitas a “tracking device.” See WIS.STAT. §§100.203(1)(e); 301.48(1)(a),
(1)(c), 2(d); 946.465. Even if this Court accepted Sveum’s argument
below, that the electronic communication was from the GPS satellites
and that the GPS wunit on his car merely intercepted those
communications rather than making any electronic communications,
Sveum would face two additional serious obstacles. First, he would
have to prove that he then is an “aggrieved person” under WIS. STAT.
§ 968.27(1). Second, he would have to avoid the exception under WIS.
STAT. § 968.31(2)(b), for if the GPS wunit only intercepted the
communications, then the police probably were consenting parties to
theintercepted communications. In theend, counsel would undermine
the Fourth Amendment argument, which he believes has merit, and
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disserve Sveum, the Court, and his ethical obligations by pursuing the
statutory claim.

Again, as a matter of wisdom, there are good reasons for this
statute or another to cover the placement of GPS devices on cars,
whether the police or private actors place those devices. The court of
appeals explained some of those reasons. Swveum, 2009 WI App 81,
9920-22. But the fact that the WESCL does not apply to GPS units
simply underscores the court of appeals’ concerns. That fact does not
make the statute apply to something outside its scope.

Appointed counsel had a telephone conversation with Michael
Sveum concerning his decision to concede the inapplicability of
WESCL to the GPS unit at issue here.
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CONCLUSION

Michael Sveum requests that this Court REVERSE the judgment
of the Wisconsin Court of Appeals and REMAND for proceedings
consistent with this Court’s opinion.

Dated at Madison, Wisconsin, December 28, 2009.
Respectfully submitted,
HURLEY, BURISH & STANTON, S.C.

Counsel for Michael A. Sveum,
Defendant-Appellant-Petitioner

Dean A. Strang

Wisconsin Bar No. 1009868
Marcus J. Berghahn
Wisconsin Bar No. 1026953

33 East Main Street, Suite 400
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[608] 257-0945
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" AFFIDAVIT AND REQUEST FOR AUTHORIZAMO N F0 YEAQE
- ~ AND MONITOR AN ELECTRONIC DENIGE2009

 State of .Wis-con-s.ih. | . : OF WISCON |

_Affiant, being duly sworn on oath states that as follows: '

That the affiant is a state certified law enforcement officer currently assigned as

" Detective with the Madison Police Department. Your affiant has worked full-time as a

 law enforcement officer for aproximately 22 years. Your affiant has investigated -

. numerous €ases involving harassing phone calls, violation of restraining orders, domestic
violence, sexual assaults and stalking. Your affiant has received formal training in the
investigation of stalking and has trained law enforcement officers on the investigation of

the crime of Stalking, in violation of Wisconsin Statute 940.32. :

On 12-21-1994 Michael As Sveum, dob 08-04-67, was convicted of Violation ofa
Domestic Abuse Order in Dane County Wisconsin under Court Case case #
94CMO003703. The complaint in the case was Jamie Johnson. On 12-11-1995 Sveum-
. was convicted in Dane County case #95CMO000894 of 3 cts of Violation of a Domestic
. Abuse Order. Your Affiant knows the facts in this case were based on hang-up calls

-received by Jamie Johnson at her residence.

On 10-09-1996 Sveum was convicted in Dane county case #96CE000891 of Felony
Stalking, Violation of a Harassment Restraining Order, and Harassment. The victim in
this case was Jamie Johnson. Your affiant investigated this criminal case and knows the
facts of the complaint. Johnson was receiving hang-ups during the course of the criminal
behavior, which eeased upon him becoming incarcerated. Two hours after Sveum was

. released on bail from the Dane County Jail on 7-8-1996 she reported a hang-up call.

Your affiant received the above court information from the Consolidated Court
Automation Programs kept in the normal course of business by the Wisconsin Circuit
* Courts and believe it to be true and reliable. ‘ '

Your affiant knows, Sveum, subsequent to the above conviction was incarcerated from

~ 10-06-1996 until 7-02-2002 when he was released on concurrent parole and probation.
He is currently employed in the City of Madison and living at 6685 Cty Tk K Blue
Mounds. ' o :

On 3-28-03 Jamie Johnson a resident in the City of Madison reports that where she
- currently resides with the phone number is 608-288-8920. Since 3-3-03 thru 4-12-03 she
and her housemate have received nine hang-up calls at that number. She reports that the
caller ID information lists “PRIVATE”. She indicates prior to this they have not had any
* hang-up calls. Johnson advised your affiant that TDS Metrocom is the service provider
. for 60-288-8920. Your affiant believes the information provided by Johnson to be ’
truthful and reliable as it was gained by herasa witness to the events above.
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Your affiant contacted TDS Metrocom for records of the incoming hang-up calls reported
- by Johnson. Your affiant believes the information kept by TDS and given to this affiant
to be truthful and reliable as it kept in the normal course of business. Your affiant knows
that hang-up calls could be criminal harassment or felony stalking.

From the information provided by TDS Metrocom and information from the Dane
County 911 dispatch center, your affiant learned the hang-up calls were made from pay
phones located at the the Meadowood Library 5740 Raymond Rd, Party City located at

223 JunctionRd., American TV located at 2404 W. Beltline hwy, Super America located
at 2801 Fish Hatchcry Rd, Koh!’s food store located at 3010 Cahill Rd, and Kitt’s Komer v

Sports Bar and Grill located at 3738 County Rd P. All of these locations are in the
County of Dane. - Your affiant believes the information provided by 911 Dispatch to be
truthful and reliable as it is kept in the normal course of business.

Your affiant has found in the course of this investigation that Michael Sveum is the
primary user and/or exercises dominion and control over a 1980 black Chevy Beretta
Coup with a Wisconsin license plate number of 754 ELL and a VIN number of
1G1LZ14A21.Y 130646, which is stored and/or parked at an address of 6685 County
Trunk K in Iowa County, Wisconsin or stored or parked at 2426 Valley Street, Cross
Plains in Dane County, Wisconsin, herein after referred to as “the Target Vehicle.”

- Your affiant did a records check with the Wisconsin Department of Transportation which
indicates the owner of the aforementioned Target Vehicle with the license plate number
of 754 ELL, is listed to a Michael Sveum with a VIN number of 1 G1LZ14A2LY 130646,

-at an address of 2426 Valley Street, Cross Plains, Dane County, Wisconsin.

Your affiant believes thc records kept by the Wisconsin Dcparlment of Transportation to
be truthful and reliable as they are records kept by them in the normal course of their

© daily business.

Your affiant spoke with Department of Corrections Probation Officer Doug Timmerman,
who informed your affiant that Sveum is under supervision by him, currently on
concurrent probation and parole. Timmerman informed your affiant that Sveum is
currently residing at 6685 Highway County Trunk K in Jowa County, Wisconsin.

Your affiant believes that Sveum resides at one of the two locations aforementmned and
maintains dominion and control over as well as ‘being the primary user of the
aforementioned vehicle.

Your affiant knows from past investigations that the State of Wisconsin has no explicit
statute under Chapter 968, that addresses the issue of installing tracking devices on
private property. Your affiant has reviewed related cases addressing the installation of
tracking devices and transponders such as United States v Karo 468 F.S. at 718, 104
S.C.t. at 3305, (1984), and United States vs Michael, 645 F.S.D.252, 256, (5th cir. 1981),
for the proposition that a court order is required to install a monitoring device on private
property. In addition, the standard used to determine the need for a trap and trace device
in the State of Wisconsin under Chapter 968.35 is that the information likely to be
obtained is relevant to an on-going investigation. Your affiant states that the information




gained from the tracking device is relevant to the on-going investigation and is not more
intrusive in a request for a trap and trace device on a telephone.

Your affiant states that there is probable cause to believe based on tbe above information
~that the Target Vehicle is presently being utilized in the commission of a crime to wit,
stalking, in violation of Chapter 940.32 of the Wisconsin Statutes. Your affiant states
that there is probable cause to believe that the installation of a Global Positioning System
(GPS) tracking device on the Target Vehicle in conjunction with the monitoring,

" maintenance and retrieval of information from that Global Positioning System (GPS)

tracking device will lead to evidence of the aforementioned criminal violations including
the places of the violation and the means of the violation and the identification of
associates assisting in the aforementioned violations.

Your affiant states that the Global Positioning System (GPS) tracking device, which is
covertly placed on a criminal suspect’s automobile, is equipped with a radio satellite
receiver, which, when programmed, periodically records, at specified times, the latitude,
the longitude, date and time of readings and stores these readings until they are
downloaded to a computer interface unit and overlaid on a computerized compact disc
mapping program for analysis. '

Your affiant states that other law enforcement officers assigned in the investigation have
been involved in the installation, monitoring, maintenance, and retrieval of similar Global
Position System (GPS) tracking devices on automobiles.

Your affiant states that in order to effectively conduct the long term surveillance of the
Target Vehicle, your affiant or assistant law enforcement personnel, may have to enter
the premises located at 6685 County Trunk K, lowa County, Wisconsin or 2426 Valley
Street, Cross Plains, Dane County, Wisconsin, for the purpose of installing, monitoring,
maintaining and retrieving the aforementioned Global Positioning System (GPS) tracking
device. "

Your affiant states that the particular nature of the suspect’s activities necessitates the use

of power to run the Global Positioning System (GPS) tracking device to be taken from
the Target Vehicle in order to extend the use of monitoring of the aforementioned
automobile in this criminal investigation.

That based upon the affiant’s experience, the Global Positioning System (GPS) tracking
devices internal battery packs limited use necessitates the use of the suspect’s automobile
battery power in order to effectively install, monitor, and maintain the Global Positioning
‘System (GPS) tracking device over an extended period of time and therefore your affiant
is often required to obtain a key to operate the vehicle for temporary times and move the
vehicle to a secure location to install the device and to open both the engine compartment
and the trunk area of the vehicle for installation. Your affiant requests permission to do
the above acts in order to secretly install the device.

Your affiant is aware that persons involved in criminal activities or conspiracies maintain
the means and fruits of their violations, often in remote locations including garages,
homes and storage sheds. Your affiant believes that the installation of the Global
Positioning System (GPS) tracking device has been shown to be a successful supplement
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to visual surveillance of the vehicle due to the inherent risks of detection of manual,
visual surveillance by the target of law enforcement personnel. The Global Positioning
System (GPS) tracking device lessens the risk of visual detection by the suspect and is
generally considered more reliable since visual surveillance often results in the loss of

. sight of the Target Vehicle. : : '

VEHICLE FOR WHICH AUTHORIZATION TO MONITOR ELECTRONIC
o TRACKING DEVICE IS SOUGHT

" A 1990 black Berretta Coup with Wisconsin license plate number of 754 ELL and a VIN
number of 1G1LZ14A2LY130646. Your affiant believes that the aforementioned
information demonstrates that a Global Positioning. System (GPS) tracking device
application could provide relevant information to the criminal investigation of the crime
of stalking, in violation of Section 940.32, the Wisconsin Statutes.

It is likely that the vehicle your affiant wishes to monitor will be taken into private as
well as public places therefore your affiant respectfully requests the courts permission to
 install and monitor the tracking device inside such private and public areas and the affiant
requests permission to obtain a key to operate the motor vehicle, if necessary, and
requests permission to use the same methods to retrieve the device. Your affiant is
requesting that the order be authorized for a period of time not to exceed 60 days from
the date the order is signed. '

Subscribed and sworn before me this

Adrd_dayof gyl 2003
IOH izjg éﬂ‘n mb%duj

" Notary Public

My commission expires § -2Y-03




STATEOFWISCONSIN ~~ CIRCUIT COURT
DANE COUNTY o | |

IN THE MATTER OF THE APPLICATION OF
THE MADISON POLLIC DEPARTMENT FOR
'AUTHORIZING THE PLACING AND MONITORING
OF AN ELECTRONIC TRACKING DEVICE

ORDER

'I"bisv matter camé before the court at the-'fei;ﬁcst of Detgctch Mary Ricksecker to place
and monitor an elepfrénic_ tracking deviCe ona vehiclé that‘ may enfer private areas The.
request is for a time period not to exceéd 60 d#y's-. Based on tﬁe infoﬁnatioii provided in
the afﬁvdavi-t submitted by Detective 'Rickse;:kcr, the court finds that tﬁefe ié .prqzbable
- ca.use_;tdi believe ﬁat the installatioﬁ of a tracking device in the i)cldw listed \}ehiclc is
relevant to an on-going criminal mvésﬁéaﬁbn and that the vehiclé’ is Beiﬁg used in the
commission of a crime of stalking, conu‘_afy to Chaptef 940.32 of the Wisconsin Sta,tﬁes.
. 'The court hereby orders that: | - | | | T
L. Thc':States request to install and mqnitdr a tracidng device on the below listed
vehicle is granted based on the authbrity gfan_ted in United étatcs v Karo, 468
US. at 718, 104 S.C. at 3305 (1984). |
2. The Madison Police Depai'unent is auﬁoﬁzed to place an electronic tracking
device on a 1990 black Beretta with a licénse plate number of 754 ELL and a VIN |

of 1G1LZ14A2LY130646, and they are hereby authorized to surreptitiously enter

i [
faAmnan .




~ and reenter the vehicle and any buildings and structures containing the vehicle or

any premises on which the vehicle is located to install, use, maintain and conduct

surveillance and monitoring of the location and movement of a mobile electronic

tracking device in the vehicle and any and all places within or outside the

jurisdiction of Iowa or Dane County, including but not limited to private

residence and other locations not open to visual surveillance; to accomplish the

installation, agents are authorized to obtain and use a key to operate and move the

vehicle for a required time to a concealed location and are authorized to open the

engine compartment and trunk areas of the vehicle to insfall the device.

. Itis further ordered that the Madison Police Department shall remove the

electronic tracking device as soon as practicable after the objectives of the

 surveillance are accomplished or not later than 60 days from the date the order is

signed unless extended by this court or another court of competent jurisdiction.

' Signed and dated this 2
Dayof [ Pe( , 2003

R MLty

Judye, Braﬁf 6.9 Dane Count Circuit Court
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P R O C E B D I N G S

"1dOn the recordﬂat 8?1

THE COURT . State of WlSCOHSln.V Mlchael A

\ R
\- .

'-l;dféyenm, 03 CF 1783 May I have the appearances, please :‘V

MR KAISER.f Robert Kalser on’ behalf of the dd,ii?:A

b"State of WlSCOnSln and Detectlve Mary Rlcksecker and o A

-':Vlckl Anderson of the Madlson Pollce Department
MR SCHULENBURG ' M Sveum appears in -
lperson, represented by Erlc Schulenburg

RV L.

THE COURT-’ All rlght. 'We‘re.here for"a?

’:hearlng regardlng a few of the motlons I belleve,‘ o

'»”although I'm not sure exactly I've got the y

4submlss10ns‘from.defense;and from_the;State.V-Theyfre" N BN
e your motionsy:Mr; Schulenbur§?> -
" MR. KAISERiA Yonr'Honor, in reference'tO«the‘-

7:matters that I thlnk ev1dence needs to be presented 1n

H"regards to, I would ask at thlS tlme to be allowed to

hcall the detectlves only in reference to the motlon’to

‘ fsuppress~wh1ch Was flled-by Mr.,Schulenburg to_proverp f;_ Hi’

some of the matters 1n regards to allegatlons made
' -_about how the, how the court orders and aff1dav1ts and

returns_were'entered and observatlons,that were'made.‘

tand’Conclusions-ermed that-form'the.basis~for some‘of‘

- my arguments..

THE COURT: Well, are you referring.




o - multl facetted motlon to suppress f}

’Q;
a

o

. BY MR. KAISER:, - S

f.jspec1f1cally to the FTanks/Mann motlon'>

. MR KAISER No because Mr Schulenburg

dldn t flle that one The only one I'm prop031ng to s

present ev1dence 1n regards to, 1s Mr Schulenburg-s“

)

THE COURT-R Is that your understandlng as;

f well Mr Schulenburg°

MR SCHULENBURG'i My«understandlng is we: o

would address what I had ralsed in my‘motlon, response'

would be made by the State I belleve the State w1sheshl '

to lntroduce ev1dence in support of thelr p051t10n
THE COURT ‘Go:ahead,ﬁMr;fKalser;"

MR.‘KAISER:. Thank you. State calls Vicki

" Anderson.

VICKI ANDERSON ,."'” A

jcalled for examlnatlon, hav1ng been flrst

' duly sworn, testlfled as follows.

DIRECT EXAMINATION fﬁt;-'

Would you state your'name, spell your flrst and last

': name and tell us where you work, please._f“

V1ck1, V-I- -C- -K-I, Anderson, A—N—D-E—R~S O—N-_'I'm a
detectlve with the Clty of Madlson Pollce Department.

And how long have you had that job° |

10
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hl‘I 've- been'employed by the Clty of Madlson Pollce.felﬂ
'4{;Department for 25 years RS
lﬁAnd how long have you been a detectlve?
-lFor 16 years | | | | _} V
uifWere you d01ng that jOb on’ May 28 2@63?1'
l:tYes, I was._ cr;' | :
"iAnd on. May 28 2003 dld you a531st Detectlve

l'Rlcksecker in- the executlon of a search warrant at 2426’f
sg,]Yes, I dld

have occa510n to locate a- computer°,
“Yes.. | |
' And where:was the computer°'_“
;It was. found 1n a. bedroom located on the east side of
gthe re51dence. | C
| And based-ongyour_knowledgelregarding'the'contentsfor°3f~

_ﬁthe search ‘warrant and" your conversatlons w1th
.fMlchael Sveum:s bedroom.

.Show1ng you what's been marked as’ EXhlblt 1 for_

1dent1frcation, does that appear to be Pages 193

S
T

Valley Street im. Cross Plalns, Wlscons1n°.”

Durlng the executlon of that search warrant dld you }

Detectlve Rlcksecker, whose bedroom dld you conclude e

that bedroom to be°

And,_generallyg,what»did'you?baSe.that[on?"

Numerous 1tems found in the bedroom.

D‘D'ID
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Yes. -

Atthrough 196 of the dlscovery part of your pollce report
- of that day? el
.'ijés-ai,ﬂgl¥5flf.7f q%he%;'
':ié that a true and accurate summary.of the apparent
‘:posse551ons\of Mrchael Sveumithat ‘you found in- that .
h‘;iibedroomfnrn the'same bedroomAwhereuypuslocated,the?:k‘d’

‘computer? ...

::".;Detectiye;-amongst those items, was there an 1tem that
vu;had only recently been brought to your attentlon.ln ?!fi-
“_33gresult t6 a court appearance° = | |
wiiiféé;: ' 4 o
| What vas that?
‘;;It_was'a.jacketfthat‘Ifobseryed hangingdin{theibedrooml '
'_;oiosetw | ..- o | | _' L
’And what was 1t about that jacket that attracted your; ;'
'.gattentlon in regards to concludlng that the bedroom and .:'
.;talts contents belonged to Mlchael Sveum° | |

;I had attended a status hearlng in the courtroom of

i

";Judge Suml on- May 21 2003 “in Wthh Mlchael Sveum was

present and had that same jacket in hlS posse531on on

.;'that date.j,
VZeAnd agaln, w1thout -going. through the entlre llst

1 those pages that I've asked you to- summarlze, do they,

are they a true and accurate summary of the objects

p 12 -
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;u.that you saw there that related to Mlchael Sveum and

.titlln fact, you recowered as. a result.of your;”e
xﬁjuhderstandlng of that relatlonsh1p5 Eic%ﬁ;ul
e'Q}j::Showlhg you what's beeh marked.as Exhlhlt 2 for*lhf
Aﬁtldentlflcatlon, could you tell us 1f you recognlze whatfe}f
a»:_that document is, please | '
“AAd 5fPhotocop1es of computer—generated photos that were
‘u”-ﬁfound in. Mr.lSveum s bedroom;~‘hhi;"*d' .
: é_di!And where ‘were these computer~generated photographs QTf
fouhd in relatlon to the: coméuter-that you - recovered'> ‘
la“Ai'-fOn alflllngxcablnet that . was in close prox1m1ty to thevn?
A‘computer desk where the computer was located n
lQ',!,And were-you aware—'—l Let me’ ask yeu thlsAquestlon.'“
'Can you estlmate for the court for approx1mately how

"?long prlor to May 27 and 28 of 2003 you had been

a551st1ng Detectlve Rlcksecker w1th the Mlchael Sveum

D .
' wcase°
A :From approx1mately the year of 1995 %f
. . Q ..Slnce then°'
%T::y ; ; y Af ' Yesg :
- N Q "Allgright; So you werelaware’of'MlChael‘s”job'asfa'

3person wholrepalred automoblles and aware of the fact

that he not- only drove a car . but also drove a-

motorcycle;_ls that correct?

__APP 13




 That's correct. .-

"l”And could you tell us what 1t 1s that appears on that

| ”-,plece of paper that helps you understand or belleve

that it is a computer~generated document'>

~1 On the bottom edge of the, each one of these photos,‘”
are computer or web 31te addresses that would suggest f
i “’that they were obtalned from a web s1te off a- computer{'

'ftDetectlve, was there a: prlnter next to the computer or;

lineartlt?.c
'.fhfon:the_computertdesh,'yesf'. o
. : MR. KAISER: " No further questlons
o THE.COﬁRT'H ri Schulenburg°

| MR SCHULENBURG | Thank you, lour Honor

CROSS—EXAMINATION

‘BY MR SCHULENBURG

iLet me begln W1th the subject addressed last that 1s'

' EXhlblt 2. Were you able to tell by looklng at those

§ - documents when they had been pr1nted°'

.,j Yes, because they do contaln a date also on the lower

(e}
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bottom-edge Of ‘the page. . - .-

| o ﬁ]Were you able to tell from looklng at those documents;»ﬁif

:FL:what prlnter had produced themo<7573'

‘ﬁhQ'4ifDoes your tralnlng allow you to evaluate a document and

A:';;determlne the prlnter that produced 1t° B

hfiﬁﬁfafﬁd;T:ATla
'?d_}QltfiWere thererther documents 1n'the saﬁe place that youi;ﬂ;oﬁw~“
i;thought had also been produced by that pr:Lnter'> ~”:::
| | MR KAISER._ Objectlon, assumes a fact not 1n-;r
| 3i;ev1dence, that ‘she sald the.documents were printed on_ﬂ‘*
.hthe prlnter.; All she’sald was the prlnter‘uas next to
"ithe computer;: A | -
| THE COURT: Wﬂa’f%-wa_sf 'ypurm..éxieati'oné
.' _‘MRL SCHULENBURG: Il_thi-n'k ‘_-.i't"svza ‘good'_--" -
~;:objectronﬁifiet me”back;upo;“AVe7- ” -
| -' jT_Hﬁzf 'c"o'URT: All' -fi'ght.:‘. ~;I'hank.'you. |
?1'Q K (By'Mr,ischulenburg) Had you assumed that Exhibit 2
4%"' ;was produced by the prlnter 1n that room° o

_MR. KAISER. Judge,.I'm golng to object

81mply because the. 1ssue before the court on motlon to

___APP 15
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'ﬁtf_suppress 1s one of probablllty'v And the OHlY questlon

,ﬂ,:"jlt appeared to her to be that 1t had happened and any o
Hfij-assumptlon that asserts that she knew for sure that

: ,that to be the case 1s unnecessary and 1rrelevant 1n a

j'motlon to suppress

THE COURT Well whether she.

'W;would go to the 1ssue of probablllty I don't thlnk'<

Vf.:_lt 53 cru01al questlon one. way or the other I’ll

.?‘ -allow__ -1t PR

| y'Could you repeat the questlon9

.'ﬁ:Sure._ I asked 1f you had assumed that the documents :
j%?fshown 1n EXhlblt 2 had been printed on the prlnter 1n
'lythat room. : | ! .“ N
l__I)thoughthltJWas;Very:iikely.thatZWas the‘case..
"-Thank_you" You entered thlS re31dence, I thlnk

-fpursuant to a warrant correct°

'f;:Correct

.'Dld that warrant 1nclude w1th1n 1ts body a: descrlptlon 1|

LhOf what computer equlpment mlght be se:.zable'>

.Are you asklng was there a, a spe01f1c descrlptlon of
. the computer°:c__i{j~" . |
}';Yeah Let.me<break-it-down. Flrst of all - did the -
h'vwarrant authorlze the seizure of any computer

'equ;pment?

s-sﬁméd’ lt N

| 5f@the detectlve has to answer 45 whether or not probably B SO

p 165“
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JQllt but—,—

4'*.f:We ll just short 01rcu1t some later stuff and do thls,77

'ﬂiextra coples, but I assume you do 86 you can refer to

MR ‘KATSER: I only made coples of the stuff’d )

{,fthat wasn t attached to your motlon : I thlnk'that 1s _"

MR SCHULENBURG' i*tﬁiﬁk‘iﬁ”ié“tbo

MR KAISER Can we have ‘one second Judge9 IR R

-,',hdw?~ll "f I ;;’f~w*i37y”
-THE.COURTﬂ"SureL
;MR; SCHULENBURG T thlnk 1t's attached to my '

' motion;, I ]ust thlnk it's falrer to show 1t to the

fﬂWltness rather than to have her have to guess what s 1n |8

”_It‘ T don't need. it marked L

| THE COURT-'vThisxfs%juSt;used;tofrefresh g

?;recollectlon;g:_ ) : .: '}L;-f:‘)' L

(By Mr.- Schulenburg) hetectlve, I'm show1ng.you;'IyA
;hope, a document that you recognlze._ At least~CQuld?
,ygg;tellfus what it'is?_" R
‘Ihetdocument is titIed‘searchvwarrant; Stategof
.Wisconsin, County of Dane, ahd Circuit-court:of‘Danei'A:

f.caanty.r“” | o

Is that the warrant that authorized the search;oflthe_‘

A. Wlthout rev1ew1ng the warrant, I can t say for certaln,\ff

wjf_All rlght Let me see - 1f I can flnd 1t I don t havefl'

D

AP]
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., wesidence? .

" Yes.

':f7Authorlzes the search of a premlses at 2426 Valley
":Street ‘in- the Vlllage of Cross Plalns jﬁﬂhﬁb
~~Is that the search that you were speaklng of as: you 2

,nanswered the questlons from the Dlstrlct AttorneyO-':'

} 'Yé S ;

"7;j£rthat you. hold—f—' Well flrst of all, ‘does’ thls help

e

;;refresh your memory as to what the warrant :mcludecl'>

-h'Yes,.lt_does;

ifAnd I have no objectlon to you keeplng 1t whlle I ask Sl

*Qithese questlons D;d.thevwarrant=authorrzejthe'selzure.fL

ofaany computer;equipment?v'

_Was the computer equlpment authorlzed for selzure
: ﬁdescrlbed by whom may own 1t°‘:,-.

‘J,Yes.--

"{ﬁWhat was the ownershlp restrlction w1th regards to thatr. o

A?ncomonter‘equlpment 1f there was one°
f!Well “if I could read dlrectly from the warrant iﬁ.,
"ripart 1t says,:'excludrng any computer equrpment~ |
'-belonglng to persons other than Mlchael Sveum ".
;;All rlght So you were authorlzed to‘selze.anw
'computer equlpment belonglng to Mlchael Sveum°

Correct.

G*B}I was asklng thlS questlon I belleve Does the warrant‘ifiif‘

13
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lfIfilt belonged.to someone else, you were not authorlzed"
atitoleelze rt, is. that correct° o . 4 '
i‘hf:Did-the;Q— .Werebyou glvenAdlrectlon on how to _;d”i
’tdlfferentlate computer'equlpment the ownershlp:of
stcomputer equ1pment°'ﬁl'\ | | |
:hiNot on’ that day, no
"xiWas there anythlng on.the computer or the equlpment '
hithat you selzed to show ownershlp 1n terms of a-label

'saylng thlS belonged to so and so? | | | |

'i;Not that- I recall seelng

-fyou dec1de the computer equlpment selzed belonged to

o lfMlchael Sveum

L -matters’- ._..' . s e e /

o selzed dld belong to Mlchael Sveum9

,On,whatfdid,you_baSe;that conclusioné-‘

'On~thehnumer6us itemsfthat‘wereVOnland near:the

. A:("“

THE COURT sﬁstaiﬁé&*

“,ﬂ(By Mr. Schulenburg) Were you satlsfled to a: level of f_

probable cause at least that the computer equlpment you_'.t"

_Yes;“

computer desk that appeared to be - to relate to 1tems.'~

you could obtaln from the computer.

- MR; KAISER.H ‘Objection, reléevance. (All ‘that |

?;fWhat—:—: Descrlbe then the tralnlng you had that helped:’iﬁf:f

14
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L ;owner of that re31dence°

'-Z,Among other thlngs do you speak of what 1s shown ln,lﬁh*“
‘:"Q“Exhlblt 29

';}EJSuch as EXhlblt 2, yes.~

'eA;;Can you descrlbe what other 1tems lead you to that

cigpprobable cause bellef standard°

a:;Well if I could refer to my report— R
"ﬂThe one that's an exh1b1t°

"d;Yes, but that's not a complete report.hﬁzl_,:“

‘eroes that exhlblt 1nclude any 1tems that helped YOU :&'-
[5;treach that conclus:Lon'> ?

'7' There were numerous floppy dlsks that were recovered{:'

wf}aDld the floppy dlsks have labels on them that 1nd1cated

oowhersh1p9,7'f

'rlI dld note 1n my report that two of the dlSkS were'f

;named were marked Sveum No.-l and Sveum No.~2{
. Did 1t have a flrst name on those dlSkS or Just the 3
“ilast name Sveum°

af}I would say, glven the way 1 recorded the 1nformatlon '

.Tln my report 1s that I recorded 1t as I saw it on the_f“'
L fl0ppy disk.

r[_;Let me: ask a.dlfferent questlon for the moment related;'

Jifto that The resrdence belng searched, who was(thev‘

*fMy understandlng the owner 1s ‘a. MaryAnn Sveum

..'Same last name°

15



'7f,Ax;?VCorrect,.7'

HL}Q15€;W1th”that Ain mlnd uhen you.entered the rooﬁdrn'which
“5ffthe computer uas kept; dld you flndlltems to ?'”"h
'iirdemonstrate that the room belonged to MaryAnn SVeum°
o MR KAISER Obj,e.ctliqn;.._ ,__.If it ;,S',_:Ln'.}the_;.',-,- s
~%'fthouse, 1t belongs to her . | f d. | -
' Lo THE 'CO’URT" Why- do you say that"
lh~f MR KAISER If lt s in the house, 1t belongs{;iiﬂla
ﬁ:i'iitolherl- It s part of the house.- That doesn t change |
ﬁfthe fact that 1f he 1s the person that ‘uses the room,"
‘.A;the rooﬁ belongs to hlm.hibj o Co |
- l THE COURT I don Tt get what you re gettlng‘
‘at;f Go“ahead and ask your questlon...jl';h£_jlﬁ'“*ﬂt -
.Q;t?i(By Mr Schulenburg) Let me. clear the brush 1f.I oan;_:l
“ d»It's true that the house belonged to MaryAnn Sveum, ls
.:that rlght9"3;. .v | - R
;hafhiThat s my bellef ‘ |
“TQ%hLJWas 1t your bellef at the tlme that Mlchael Sveum had “
11?1tems belonglng to hlm 1n that house° | |
41-\.'.:_"'4Yes.‘. | | - . |
?Q]: jPlease tell me | what you belleVed then that lead you to 3
”4”'that conclu51on, what 1tems you knew that leadlto theAI
fconclu51on that Mlchael Sveum had 1tems 1n the house ;
*-ﬂbelonglng to hls mother.iu.f. o .

A '-That'werexln the house?

: APP 21
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:;]Yes, The DlStrlCt Attorney has/sald 1t 'S her house so
"ngthe thlngs 1n the house belonged to her But I thlnk

'“«fhe also 1s saylng that some of those belonged to

‘.f,_Mlchael Sveum'>

V_iﬂroom of the house or were they in other rooms as. well°

.- sveum that’ I found in that partlcular bedroom

‘ZME; Sveum And I'm asklng what you knew then that lead

.fi you to’ belleve that ~gome 1tems in the house belonged to ﬁ'

;;:deh that belonged to Mlchael Sveumv'yﬂ»4¥”«
:SL'iClothlng 1tems that I observed ln that 1nfthat»'
Fy";partlcular bedroom where the compUter wag: located
ﬁf-correspondence'ln-the-name of:,addressed to Mlchael f’
‘h;;Sveum at that same address, numerous legal documents"
r7lnvolvlng Mlchaele. Sveqmr -Wrthout referrlngjto my-
rep;:rt.,-.‘ ,i't'-:s- - S : | "

.. Were all of the documents you ve just descrlbed 1n one - '

tThere were other documents fohnd 1n other rooms of that
1.house;_): ' : B '

;In the room rn'whach you.found the comnuter equlpment

| was there property that you determlned belonged to .
-MaryAnn Sveum'> | | - | - |

tI don t have a. spec1f1c recollectlon of a spe01f1c 1tem

‘that I can say that belonged spec1f1cally to MaryAnn

Do you recall g01ng, examlnlng :a flllng cablnet in that

API
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' }froom? ;f;

*]There was a flllng cablnet ‘in’ that room, yes_

‘“,;;Do you recall determlnlng whose documents or property h

. ¢
,¢‘was 1n that flllng cablnet9

”1fWell I don t have a spec1f1c recollectlon whether-.—”

T know.I looked in ;t.»hIf-I found‘othertdocuments>~

'1:belon§ingftojsomeonepotﬁenfthan'Mi.?Sveuﬁ,,I]don't I

' beliewe_Iihad anyﬁreason_tovtake'them:o:7record‘them,;
‘.- When you executed this warrant; was it under the
;sdbervisiOnfof'soﬁeonefélseﬁﬁ‘wf

BT was there 1n the capaCLty to a351st Lleutenant

{Rlcksecker who at’ that tlme was Detectlve Rlcksecker. :_f

GlVen the tlme, I'llfrefer‘to:herlaS‘Detectlve'

~.R1cksecker because that s what she was then Was”she'

:%H:POSseSSlonrof~”— I should say thls. -Dld-she‘¢0n#eyﬂ},,

- to ‘you what youeneededgto:ddhto'do«your'workrin'

'zfhexecﬁtinggthe.watrantg;ﬁ;-:
3aYes.t
MR. SCHULENBURG: -All right. T don't have.

h:anyimOLegqueStionS'of*you then;. Thank you.'f

' THE COURT: Any. J:'ed:Lrect'>

REDIRECT EXAMINATION

" BY MR.. KAISER: o

| MR. KAISER: Yes, thank you.

‘THE COURT-'-Yes;-‘Before_you-start;_isithere ::‘

18
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'-','human llfe experlences to- make deC151ons about'what_youﬂ

tii:Mr. Schulenburg showed you, does 1t use the word

"goihg to be more‘exhibits?s
MRalKAISER?.AOh{jyeah;
THE COURT A11-riaat.. Go ahead »l‘”7

MR, KAISER : Thank you,‘:"

o (By Mr Kalser) Detectlve, you rely oh - your normal

;Tthlnk 1s.or is notbprobahle when.you "re maklng arrests f.f
=}}or execdtrngva search warrant, is that correct5 |
.theyendaskrﬁdhfor_One;'right?fl
'ers;.'af'. RS S |
‘iOne of the questrons that you were'asked—}—"Erio};éanﬁ'
"'f:i borrow that back one ‘more tlme° IR
"VL;MR,‘scHULENBURG:a“Théﬁwarraht?JZ”
MR?:sCHﬁraNBbRG:“j1-¢aﬁfﬁiﬁd5ir1gr&aa€énaq§h ftl -
;;};tlme.dhi | | | PR | o i
| h;(By Mr; Kalser) hooklng at the sare’ warrant that
‘,ownershlp anywhere in. there°
If you re referrlng to the page numbered 2, no._.h”
_.Okay, It talks about the- computer. What word does 1t :pf"
_~ﬁse"v ins:tead of. mee_rsh;Lp?' v : o : ‘ .
“'.3elongiﬁ§$,fv | |

-So_when-you—ﬂ~; For instance, - how mahy -kids do you . .

. APP 24
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h%I‘bel;eve_sqlﬁu

dand accurately show the room as you saw. lt on the day
when you.went in. All rlght Exhlbit No. 5, what .

"portlon of the room. does that dep1ct°' I'll aSkAlt a

“have?*--

Two.4.

And how old are they°'

22 and 19, L SR
';QSO—.~
- MR;tscHULENBURG The. questlon Should be hOW-ZJ.

'jold were they because they weren t- that age then

i MR KAISERt I ll subtract two and we'll go

: from there. Mary has a calculator and we'll go from -

q.theref"

" MR. SCHULENBURG That's not a.crucial fact.

‘u(By Mr._Kalser) But;you.raisedﬁthemfinzyour.house?a
. Y-e_s}‘ , .
-J.So your experlences allow to. you assess a person S.

‘-.belonglngs and where they are; 1s that correct° -

-~

. .So as you.assesséd.the:belongings.in theﬁroom:Where1the,,- o

fcomputer,was,-what]conclusion’didtyou’reachfabout,whoSe

. < .

. ;hroom it was°

T belleved I was in the bedroom of Mlchael Sveum

And I'm g01ng to show you a group of plctures, and at

.-sfthe end, I'm 901ng to ask.- you whether or not they truly '

20




O }o_; o 3 o

o o o

‘:hdifferent'Waygl4What_stuffvinfthe roOm“does_that

"e’depict?‘,

.1ﬂjwall Of the bedroom

;dThat one- person would sleep 1n normally° ;51
“EiAnd what's on the rlghtﬂs1de of the plcture9

*'An offlce-style desk on rollers and— _:3i :“.

DeS'_}_( Chal];?-. I__l_ R N

L D e{,s.kf.: cﬁa: 1r | L

,l:hnd whét's‘thtﬁetchgif?Lfﬁ:"

. A‘jacket. .

© What Jacket is it Wnen you sau that jacket, wha did
'You rememberve h ‘ o o . -

13~Well the jacket I referred to-ln myAreport was the

,A;jjacket I observed hanglng in- the closet :

'laAll rlght Show1ng you what s been marked as EXhlblt 7.

5ﬂ_photograph of, please
A:The closet located in: the bedroom I belleved to be

1belonglng to Mlchael Sveum

{It appeared to be all men s clothlng.

-;And what," 1f any, jacket dld you find 1n,that closet°

f_f;It deplcts a. tw1n 51zad bed- 1n one corner or. along one |’

hifor 1dent1f1cat10n, could you tell us what that's ‘a aif”‘

.1And what klnd of person s clothes were in. that closet9 .

A- Jacket that I had earller referred to in my report
| o - AP]

5_-26 .
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"qliuYes.uv

,3fthat was a denlm and khakl jacket that I had Seen .ﬁ-
)M,re Sveum in POssesswn of when he was’ at an- earller o

status hearlng that I attended

Now, asklng you to refer, agaln, to'thezchair in

thEXhlblt 5 but looklng at Exhlblt 9 cahuydu tell'usll‘h
| *'what 1tems are deplcted 1n Exhlblt 9 please

‘*{}A computer;deskgor»what I-would refergtOgas.a COmputer

'_Ar{a "whatj' eﬁAir 1s there'> ‘
LhA desk chalr._v ) -
:'i,”And is it the same desk chalr that s deplcted 1n :
-:.;Exh;blt‘SE hﬁ | |
ves. o

:;So the desk chalr that s. next to the bed is. the desk

:H,ls:that,correct?~ﬂ."

f".r

‘ ?‘And 1s the cohputer 1n Exhlblt No;.9 the computer'you-iu
".selzed° . | S |
‘-T_,Yes.vnv_ ‘
l}fshow1ng you EXhlblt No. 8,.could you tell us what s ‘
2.h-dep1cted on. the left s1de of that photograph° -
'-The computer desk.- | S

'"And the same computer desk w1th the same computer that

APE

 desk that has'a'cpmputerySCreenvahd”kéybhard;‘prihter}4.'

,jchalr that's next to the desk w1th the computer on: 1t,if;h'
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"hj;photograph

you seized? '

;{;Yes, but the computer tower 1s V151ble in thls

~:}-And what s on the floor to the rlght of the desk'> s

Photocoples of legal documents

.Show1ng you what s.been marked.for 1dent1f1catlon as.
."itEXhlblt 10 does that appear to be a photograph closerilh:f
a:up of the ‘Same legal documents?"' T o
'dAnd what legal case do those docuﬁents refer to-'>

“.I cannot rec1te the court case number but it was a

/

_bcourt case 1nvolv1n§ Mlchael A“ Sveum
t;’All rlght And show1ng you whatvs been ﬁarked as
»EXhlblt 14 1s that a. closer up shot of the desk w1th
.'hithe mouse - and the keyboard and the cablnet next to the;:'
dkeyboard°" .
”.“_;Yes.g,f'”i. : : _
lAﬁAll right-: And asklng YOH to focus on- what's on topuof j’l‘
.A"ithe cablnet to the left of the computer desk and . [
fA‘jlooklng at EXhlblt 11 could you tell ‘us what's 1n |

7Exh1b1t 11 that also appears 1n EXhlblt 14 next to’ the

desk°'

THE COURT' Just a;miHUte}'“Are.you now ..

referrlng to 119*

Yes.
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“"4The fan stand

THE COURT Okay Go ahead

'”i;LA computer—generated photOgraph of a vehlcle T:héf
"';fAnd is that the same plle of computer—generated vehlcle-p_

uxibQPhotographs that we-prev1ously looked at photocopaes ofh{ff

:lﬂln EXhlblt 29 “q,.

eif;Yes;f_}
°;-And that flllng cablnet was rlght next to the computer,"

'l‘ls that correct°i”_‘-j_;

:}Correot.ﬁ

~Sdeihg'y0u'whath been marked assEXhibit'lS for

'”fjldentlflcatlon, could you tell us. what locatlon 1n the ol

-n;room that photograph deplcts°‘7
wWell 1t s the floor area that S located between,the-
‘_s1ngle bed and the computer desk | |
IH_And what 1s, what are these the legs of° “Whatiobﬁeot
huills that the legs of" in the mlddle of the photographi
';;And what's on ‘the bottom of those legs on the fan -
”lstandolz-‘jl_:;j ,1‘;; ;-: i-, [né:gf}~’ '
_Some typedloorrespondenoe; e
'h And is it also legal correspondence about a ‘case -
'lnvolv1ng the defendant° . |
- ié the best of my recollectlon it is.

g And is that the ‘same fan deplcted just about in the 3

'_mlddle of photograph No. 5 next to ‘the bed, is that

b 29
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“‘75h.3Q' lﬁShow1ng you what s been marked as EXhlblt 6 for

Yy co’rrect.?'..f-_,. ~

That s correct

ijfQﬁ?ffASklng YOu to look on the bed, whath:on the plllow? f;'--flv

”ﬂJ;ThlS 1s a,.a whlte bu51ness SLZedVenvel@Pe

-.]_'tell us. what that s. a photograph of please
;’_A:jluA whlte busaness 31zed envelope addressed to the name
fiﬁgof Mlchael A._Sveum at 2426 Valley Street in Cross

Vf;lPlalns, Wlscon81n, w1th a- return address frOm the jfif

'lnSoc1al Securlty Admlnlstratlon. o

““rdentlflcatlon, does thlS show other 1tems 1n the room R

_at the foot of the ‘bed . and along that wall°

l;Aﬂffers,vlt.doeS'
',Qag‘;And generally, what were those 1tems°
A: Afﬁ 'It appears to be seasonal decoratlons,‘seasonal glft

'_{wrap, 1nclud1ng bows, other mlscellaneous 1tems.

St

B ;Q_p[dExhlblt 13 and -agaln, looklng at that in: relatlon to_

A.-EXhlblt 9, could you tell ‘us. what that appears to be a.

_tphotograph ofiln'relatron<to;the.desk W1th the‘computer ‘_

Ton it?

ijA-t:,Well ‘a eomputer prlntout, paper.:"

A:Q{;l_And would that be the same area deplcted at the top .
';shelf of the desk table° T | .

A . .Yes,_lt is.

2 ”e‘*Ql:-fShowing you. what s been markedAas Exhlblt 12 could you ”_Cft

>f3o'

- AP]
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.JffaAll rlght And show1ng yOu what s been marked asA-'"

'55Exh1b1t 16 and 17 could you tell us-what.those are

;-3£photographs of, pleasen-
iidPhotograph.f '
hfiiwas placed on the floor underneath‘the desk '-;'f‘:e._ﬁ
hffAnd.have you been tralned as a. detectlve-ln selzlng
;¥r¢ev1dence, to be sure that you.photograph the status of
'b;the computer before 1t s selzed to prove that it was -
;hooked up and operatlonal at the tlme you selzed it?
'LYes.. - L | A |
'pAnd isg: that what those photographs deplctV'i
ALAYes,b' - |
"Detectrve,:based on‘your.trarnlng as well as on your t
.experlence, not just as a. detect1Ve, but as just a
7,{person,'dldgyoujconciude,from*all ofawhat,yougjustA
{;describedpeg'usvinbthose:photodraphs'thathichaei‘Sveump
.:ﬁ.and'the possessions:dénthat:robm{beionoedfgo‘him?nrh
#;lJust one more small thlng I suppose, but just to be |
. sure that we covered everythlng : At the bottom of the

.- fan. that we talked about earller w1th the defendant s

: instancé,.what the'item-is‘nexttto~the radiator7
"I'm not-certain. Looks 11ke the head of a Norelco

"'trlple head razor, shav1ng razor.“

i

f-the back s1de of the computer tower that

)

.documents On-lt-ln'EXh;blt 15, couldjyou”telltus, for .

_APP 31
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- And the 1tems on the floor, what would that be, for.u
';ilnstance, 1n the lower left hand corner9

A tube of Colgate toothpaste

.'So—v—] And what s rlght at the Center 1n the lower part 1.

'A small plle of loose change or 001ns
“Are these thlngs con51stent w1th & llved 1n room, llved I

in by a. person of the male gender who would use these

1tems and who has a. computer and who has hlS stuff next }ﬂ:fa;

.{‘to the com,puter'> {T;;J

'__.Ye_s-..v' EEE

MR KAISER AlNo further questlons
*THE-COURT? hh' Schulenburg° |

MR SCHULENBURG Thank you, chu-gino'nog; o

RECROSS~EXAMINATION

. BY.MR. SCHULENBURG“‘P

i}I-hetter:returnuthis;to”yout I have one questlon aboutf.-
':I;lt, ThlS 1s, agaln, I thlnk the search warrant the ::;}h
warrant authorlzed 1n search of that re31dence.'.
-..M' Kalser asked w1th regard to the second page whether‘
;the word ownershrp appears,'and you sald approprlately S
_1t does not, correct? f& ’ | N
Correct,,,'f

The warrant though does not ‘allow you to seize
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ﬁ‘“*y_than Mlchael Sveum, is that correct° :

e *re51dence may not be selzable°_f_‘- o

"f:dld not belong to Mlchael Sveum°

.filproperty,.computer equlpment belonglng to someone other

vThat s correct
?:E¥Okay Dld you haVe that 1n your mlnd when you executed

Virthe warrant that some computer equlpment 1n thls
: .

ﬁ'; I. can t say 1f I was speclflcally thlnklng that at that efll'

‘aﬁtlme.‘

"=ny1d YOuihawe1in.y0urﬁmindrwhether-or not~80me<items~in3'd'

the room you searched mlght belong to the owner of the “_”5~

"ré31dence 1nstead of Mlchael Sveumo_}._g~--
,. Yes .,::. IR
.:All'right; When you ‘were | searchlng the room, you kept

that in your m1nd°

Well I d1d and I thought 1t was ev1dent by some of ol

othe 1tems that were 1n that room

'7280 there is some 1tems 1n the room that you concluded

ﬁjI thought 1t ‘was llkely that did not belong‘to hlm,.}

”fAhd those}iwere'thoséiseized,or not?j;“'
l?heyiwere.notAseiZed;h |

4:3lWlth'the'admonitionhon'thelsecond'page of;the warrant;:
o can‘you tell me what you would have done had the |

e
ccomputer had somethlng on it saylng, thls belongs to

APE
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-:efMaryAnn Sveum’>

MR 'KAISER: = Objectfon; rélevance. . . .~

.THE GOURT:x'sustainéd

h(By Mr. Schulenburg) Wlth that admonltlon on the

.u‘you;haveianyth;ngftobdo w1th,the¢¢omputer,after lt waa_

.e-Séized9f'

dlelted

”"'Ass1sted Detectlve Rlcksecker 1n phy51cally taklng the
computer from the- Madlson Pollce Department over to a B

' spe01altagent wlth the State‘of W;scoh31n“ﬁor’analysls

pUrposé.
'JSo-youﬁtgansportedfit?t‘
 Yes.

Okay.

Zh‘othet-duest;ons; May I have that back please.v

,MR@ KAISER' Nothlng else. .

'd;THE;éOURT: Can I have all the. photographs,vfl.

'pleaaeQ;
'MR; KAISER: T move -all the exhlblts that
I've offered at thls p01nt 1nto ev1dence

. MR.~SCHULENBURG:‘;IlhaVe no objeotioh;"

. MR. SCHULENBURG' All rlght Then I haVe no:

'second page of the warrant— - I'll w1thdraw that _Did'“"

”1;¢‘Descrlbe the llmlted role you had to play w1th regard _jvf

"zgi"
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'°’ﬁ;.that would. be 5; 6 7 8;;9, 10, 11, 12 1 *i4; 15 16 L

‘yand 17 -1 don £ see that 3 or.- 4 were 1dent1f1ed
@ evidence.’

':fa17 are. admltted

Ricksecker.

- duly sworn, testlfled as follows

iy

C BY MR. KAISER

 Would you etatelyour.neme,-epelliyonrﬁflretiand leSt::.
N ;name for the record and tell us where you work please.~
”'~ Mary L Rlcksecker, R—I—C—K—S—E—C—K—E—R, for the Clty :
::iof Madlson Pollce Department.. o
~3How long have you been a'pollce offlcer°

:_Over 24 years._'

THE COURT ALY rlght - Now, 1 thlnk that

MR.. KAISER. »And;r!ye,alsoqmoved 1 and-2~inrol
’ THE COURT All rlght._*So%i)?éﬁand_sithrough

MR.'KAISEﬁ: Thank you; H
(EXhlbltS 1 .2 and 5 17 are recelved)

. THE- COURT Thank you x.You;may step down;A
'(W;tness‘excused); o |

MR. KAISER: -State calls Detective

DETECTIVE MARY L.'RiCKSECKER;*

called for examlnatlon, hav1ng been flrst

DIRECT EXAMINATIONrf7'
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L detectlve How long have you been & detect1ve° lf'f

-_electronlc tracklng dev1ce 51gned by Judge Callaway,

"Branch 6 dated Aprll 22 2003

,-:How long were you a detect1ve9 Well yeﬁlre etill.ail |

};}Approx1mately 19 years

[.ngnd were you d01ng that jOb 1n 2002 and 2003'>
-Yes.;fJH, | S -
.w&tSHQWLnégyéﬁiwhaﬁwSfﬁééﬁ;m%fggaQAé@Egribirgis'for'

| identification, éould you tell.us what that item is,
:.jThiefis a:phetocepy.of7anaaffidavit~andureque3t fbr f

t:an aff1dav1t that I prepared and ~and subsequently
l81gned and attested to. At the back of 1tem 18 lS the

‘actual order author1z1ng the‘appllcatlon“of the

.'.petectrve(‘hgw long_have you-been:inyeetigatihg‘=
‘stalking cases? . R,
‘ie;Sinpe;i995{;,.
whgtggaeetrirérfgétfichairéélyéd-inginvéstigatihg‘h-f-

o Stalklngbeaseeéf' | L | -
_Mi.c,_h,aelf Sveum .
:§lhee,thenghand;1'thinkﬁtq<aleertain;extent:yeu mayff-

' deegribe:eome ef;YOar?tralhlng:ahdlexperledce'iﬁ the;i;
hln;the searehuwarraht;.but'Whatrsert:of speCializedj?"

' training have you received in stalking investigations?.

" APH
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F'uy Alj',I actlvely teach and present around the state and the 'f

“le._% So&whatwgroups.haVe'yonftrainedlinAreéards'to-aiding'7

'I,A!gﬁiI ve. attended several natlonal tralnlngs on the matter L

i

:'}of staLklng, 1nclud1ng a cyber stalking/stalklng

-.ﬂ*iconference in Alexandrla, Vlrglnla, glven by the |
Amerlcan Prosecutors Assoc1atlon I also attended a o
' tralnlnd 1n Memphls, Tennessee, that was, related to
'j.lntlﬁate partner\stalklng 1ssues glven by the Stalklng
l‘lResource Center I have also attended tralnlngs 1n.‘
;San Francisco;enhlchlwas‘an internationallconferenoe onf
Ifsennal‘assault, domestlc v1olence and stalklng'lssues.
Iln 2004.' And I've also attended a conference in j
. San Franc1sco that ‘was on ‘the use’ of technolody ln _j
lilntrmate partner4stalkrng cases.that' agaln,‘was o
.11Apresented by the stalklng -- or arranged for'by the
li'Stalklng Resource Center.‘ I have also;read'exten31vely.
avipubllcatlons on the 1nvest1§atlon of stalklng caseslt;i;
I:Q:oflAnd you keep up w1th the llterature 1n regards to 'Ty

” stalklng for what purpose°

;“Mldwestlon safety-matters~;nvolv1ng stalklng‘lssues;'”'
'educatiOn, and'lawhenforcement issues'around
'-1nvest1gat1ng stalklng cases as well as prosecutlng

stalklng cases. {67”

© victims, investigating and prosecuting stalking cases? |

A j»I've~trained many_commnnity‘groups on safety measures
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“-fI ve also presented to prosecutors at a prosecutors':A

' ';cases?_

‘;-;'fstalklng throughout the state and the. Mldwest, do

5-land.recogn£tion;of stalking behaViorf”'ilVe-also k

1:;;tralned mult1 groups of dlfferent types of advocates"_fg‘

_;“4lnvolv1ng rape CrlSlS, sexual assault advocates, 3001al' o

{ trworkers, domestlc abuse advocates,iV1ct1m w1tness }f'
'h_advocates and.soc1al workers.t - b

I ve also tralned UW'health serv1ces at

"-athe Unlver51ty of-hlscons1n as.well as Edgenood College'

.“'fsecurlty and academlc adv1sors at both the Un1vers1ty

-'.Lfof Wlscon31n and Edgewood College I ve also tralned ‘";

'35}Department of Correctlons employees, probatlon and

hgiparole offlcers and securlty guards at prlsons. And

'yl;conference'ln the State of Wlscon51n I have ‘also i;
i_;extens1vely been 1nvolved in tralnlng.of law '
: ;enforcement groups around the, State of Wlscon51n on- the'
:mmstalklng statute and. 1nvest1gat1ng stalklng and f ht?ﬁ
fisuccessful prosecutlon of stalklng casestl*rs |
.tAnd as1de from your tralnlng, doesvyour experlence

- 1nclude 1nvest1gat1ng other cases be51des Mr. Sveum s

7Oh yes. I’ve 1nvest1gated many other stalklng cases..ﬂ

-,gAnd because of your reputatlon for knOW1ng about .

fzpeople also call you to ask questlons ahd seek adv1ce

y_from you about how to manage thelr 1nvest1gatlon and

AP}
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"C;to contlnuously monltor where he was 1n prlson and to -

H:;Yes.»

"proseCution in:stalkingucases? S

'-f;cYes., I recelve calls from prosecutors, soc1al workers, '

1“advocates,:as well -as law enforbement throughout the

”L:Mldwest area referen01ng stalklng cases

:Now, you 1ndlcate 1n the aff1dav1t—f—' I'm sorry,-I
' S . N

: __}forgot the exhlblt number Is ;t_l&?f,

e VI

Yes, 18 ;

' g_You 1nd1cate 1n the aff1dav1t Exhlbit 18, that you

L

-.were aware that the defendant was: released from prlson

. that nntillhls releaseifrom~prison"YOnfhade it"a’point

1ftry to keep track of when 1t mlght comeyto be'thatl e
”»'was released°-
{iesQ

,j So you were well aware that he was g01ng to be

o released;.ls that correct° o

'And prlor to. the tlme, ot just shortly before the tlme

jhe was released who, 1f anyone else, were you aware of-

o that knew that he mlght be released° 1:f f"'

I was: aware that the : ‘victim 1n the origlnal case that
’he ‘was in prlson for, Jamie. Johnson, was aware of the
-'.actual date that he was g01ng to~be released from

prison and_we werelln communlcatlonfabout ‘that.

- 34
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‘And would 1t be falr to say that you as51sted her in

fffftrylng to- get through that perlod of tlme when she

’1would be aware that he would-now1be.out oh the,street? e

B 'ff‘:ubw',' vdidf' there _come. a ;ti‘-mée - Well let's see What
1f anythlng, were you aware.of'ln regards to the

t defendant s status 1n1t1ally-once he ‘was on the street
Afr;nstermslorjwhat,.lfwanythlng;fWas”being_done‘todh~f
1 communicated with Department of. ‘ca.fre’ctio;ls: and.

;'learned who ‘his. probatlon agent ‘was 901ng to be and

Lo subsequently communlcated w1th hlm. Doug Tlmmerman

.ended up . to be the agent that superv1sed hlm the most

:t's1gn1f1cant amount of tlme that he was out on )

}superv151on¢«*And I‘Learnediwhatvhls rulés were.going*

~to be whlle he was under superV1sron and where he was -
V residlng and where he was worklng should he become :
';employed, whrch he dld become employed I also learne

ethat he: was gorng to be orni- electronlc monltorlng for a

1 perrod,of tlme and:that#at;Some tlme that electronlc:]j~

Qf_monltorlng may end

qﬁWhen dld that happen° =
February of 2003. I thlnk about February 11 2003
And when you heard~‘—' I'm sorry The- aff1dav1t

1'1nd1cates that you- learned that on March 28, Jamle_ ’

d
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‘BasedgonJyour-knowledge and, and4experience'with the °

h Johnson was reportlng that there had been hang up phone uifh
’fé;calls recelved at her re81dence, 1s that fa1r9_ -! |
‘iEiThat s correct .
'yAndhln terms of.thelr number and per81stence,.what, 1f
’Vhianythlng, dld you‘know from‘Jamle had not been -." ~

ﬁ_;happenlng 51nce the tlme Mlchael had been in prlson and

on electronlc monltorlng? e

-dehe 1nd1cated that she had not had any problems w1th

:udany hang-up calls or any type of pattern of hang up ':4'

calls prlor to the tlme that she contacted me,?I

. belleve elther late February or early March : That she
h;was all‘of a sudden recelylng patterned hang up. calls
{??fAnd agaln, you 1nd1cate 1n the affldav1t that she told
:Th“you from March 3 through March 12 - Aprll 12 she got
;nlne such calls that could not be 1dent1f1ed as to whov'jr
}5the caller was, ;Sgthathcorrect?i“} o
gThat's correct;'e

:Based on. your knowledge-of the defendant and hlS cases
';throughout the tlme that—.—{ And Just 'so the record is.
-A‘clear, you were the . cdse detectlve on the-orlglnal case k
"?;where Jamle Johnson was the v1ct1m, rs that ‘correct? |
"That's}correct.'

'The.one“heuwent~terprisonhfor2tf'

- Yes.

APE 41
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-‘»_;Mlchael?-

'liicomlng from and whether or not they could be related t0"

E»gtnumbers had been comlng in; - and I also had adv1sed her _

defendant and your knowledge regardlng'hls nowv being
l,oout and about w1thout electronlc monltorlng, what '
'ffconclu81on d1d you reach to a level of probablllty as

7$to who would be- plac1ng these calls to Jam1e° fﬁ

'“._I belleved that lt was probably Mlchael Sveum.maklng"*
bvf_these hang up calls as. he had done that 1n the past
| -”'And dld you check with Jamie: to see 1f she had any

-lreason to belleve 1t would be anyone other than-;l'“

’:What d1d she tell you°
R She dldn t belleve 1t would be anyone other than hlmv“h"

fIn Order tOutry-to‘dlscern'where these calls were

rathe defendant what dld you do w1th your—‘—‘ What-dld
;you do to try to determlne from Jamle s records where
;'those-calls came from°*:“

_’I subpoenaed her phone records to see what lncomlng

;'that the calls were belngtrecelved at her- re51dence._

‘»And the subpoena to. her serv1ce prov1der, whlch I
:belleve was TDS, came back W1th the 1nformatlon as to ;'
'Where these hang-up calls.had been generated from.and

'they were generated from many pay phones around the

-

Yes, I dld

"gto start keeplng an - accurate record of the exact tlme ;vﬁ«

E

42




' area.
"And? agaiﬁ;~fbr1§urp¢sésféft%he~fééoid?aﬁaééé theﬂconrt;tj"
tfi;can follow along, I've used for EXhlblt 18 the L' |

‘ndefense s Exhlblt A attachment to- thelr-motlon becaase

"f;flt-does~haVe-page numbers on 1t -so I thlnk that can

“'tﬁ,ass1st us. in- belng able to refer to Spec1f1c portlons

’llaof 1t On then what is labeled as Page A2 of Exhlbltb
18, does the second paragraph of that page dellneate'
bl‘the locat;on of_the varloua pay phones that‘yon
: ?diSCoteredethe calla-came f£5m°f: v .

hYes, I ll just read that paragraph

that 'S. okay

-!ﬁiItplndicated”Several.dlfferent;addreaaesgin:the'hadiaon35”t
ntarea:thatUtheiphone-calls;werevcoﬁlngirom'and‘they;“;':
waere all pay phones at those locatlonsA |

_And not only just in Madlson, but what— -'»bo'you-gncﬁl
j.'where thls Kltts Korner Sports Bar and Grlll 1s' B
,‘_-lo-cated'«’ -' RSP
-efActually that one, I have to apologlze, I don t belleve:.

?‘gthat.that waSaa'payvphone. I belleve that that was" thle

actual llne number for that establlshment

-_.Okay
l . Okay.
- Which is wherc—:f'>

~Wh1ch 1s located at— -

- 38
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pren o e a3 e

liesr.lﬁ;,jku'fﬁgf

hhfﬁprobatlon agent at the tlme.-“

THE COURT I know where 1t s located E

MR KAISER' @kay

’yi lt s between the west s1de of Madlson and Cross Plalns
‘;Okay But Detectlve, even”conslderlng that as well
;;:as the ‘ones: in the.c1ty; would 1t be falr to say that o

-;;;;one would probably,lto a level of probable cause, -

”ihrequlre al vehlcle to get . to those dlfferent places’> S

R

: fAlldright Then 1n an attempt to’ dlscern what 1f any,
_5veh1cle the defendant mlght have, what dld you do°‘

:I was 1n communlcatlon with Doug Tlmmerman, Mr. Sveum s

"ﬁﬁAnd what d1d you flnd out hls rules ‘weré in. regards to |
5’what vehlcles he could dr1ve°
ﬂ'mI was advrsed that the only car that he was to be .;

| 3fdr1v1ng was reglstered to hlm, a black Beretta, and I |

had the llcense plate number prov1ded for that black

-lfBeretta whlch was registered to hlm accordlng to the o
. Wlscon51n— -

*_;Records kept 1n the regular course’ of bu51ness of the

Wlscons1n Department of Transportat10n7'

- ~That's correct
‘f'Now,'where was the.address;that that car was‘registered
':A'to? | |
'The:car'was registered{to.2426-Valley Streetfiéross 1k
, R o , : S ”'M?44
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Plalns .

~to what he told probatlon and parole°'f~'7
o Mr Tlmmerman stated that Mlchael Sveum, durlng the
vicourse of hlS, after he got released from prlson and

/fout of the halfway house, he was to be re51dlng Wlth

-ure31dlng.ﬁgﬂ,ﬂ;5-fﬂf
:‘3Detect1ve,Aas a result of your dlscovery of the factsﬁfu
'f'that, as you ve descrlbed them, and the probabllltles":

; that you ve glven us, what, lf;anything;,dld.you‘.‘

"l—f whether orAnot the defendant was maklng hang—up
‘thelephone Calls, hara851ng telephone calls to Jamle
.yJohnson, hls prevzous vrctlm, from yarlous pay phonest'
‘lfor phones that were not assoc1ated w1th hlm personally’>

I was aware: ‘of the ablllty of the Department of
with the State of Wisconsin that they had the ablllty
'to use GPS dev1ces in crlmlnal 1nvest1gatlons to a331st

' us - in locatlng the whereabouts of vehlcles.

,1Global»Po51t10n1ng System'I_believe{"x

hlS 31ster who res;ded in Iowa County at- 6685 County

-ufdetermlne you would do ‘to try to establlsh whether orpi} :

"fnot -—‘and of" course 1t could have gone the other way"‘1~

- Crlmlnal Investlgatlon Unlt w1th Department of Justlce 1

GPS stands for what°

ffWhere was the defendant s address supposedly, accordlng S

L Trunk K ‘ ThatvwaS-to be:hls_res;denee.where_he*was;};;ﬁgiuQw
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p031t10n1ng devrce at the department9 ?;ﬁyl

fdev1ces 1n the Department?'

I spoke w1th Gary Martlne out of DCI

And what% 1f anythlng, dld he 1nd1cate to\you had been

for awhlle hlS responsrblllty 1n relatlon to those

He stated that that ‘was somethlng that he dld qulte

routlnely and often in the normal course of hlS dutles

: as a,;one-of_the;r technology experts 1n»DCI asﬂhe s

’ fQ;fwould“assist otherfagencies in the application ofAGPS‘i

devices. . ..

fAll rightJV'And.in7terms{of application;.What}'ifl-’

4;‘anyth1ng, dld he tell you was the manner 1n whlch the

e

A L;

e

" All right! So Exhibit.18 then is the probable cause

Department had concluded would be the legally adequate

way to go about 1nsta111ng a GPS deV1ce°

L” He stated that they had in the past used court orders fﬁi

to authorlze the appllcatlon of the dev1ce and he
subsequently supplled me with a copy of the order that
they had used in’the past Wthh I rev1ewed

And that* - And not only the order for the Judge to.

s1gn but also a’ probable ‘cause aff1dav1t to'be sworn to

by you to support the request for the order,_ls that

correct°

:That's_correctf:

41
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5 lAJudge Callaway on Aprll 22 'a

'ivThat 5 correct

And once the four of you had determined that«the.carh

1/_aff1dav1t you swore out and 1t was submltted by you tov 1

“sithat c@rrect°

'f;loAnd after he rev1ewed and 31gned the order on Aprll 22'

rqi;2003 where'dld you go then° ]ﬁ{;ﬁ;“ii?“
‘fd.The early mornlng hours of’Aprll 23rd I met w1th Agent
.Ef;Martlne and I belleve it was Agent Wall ard’ I belleve -
.h"oDetectlve Parrell_._ : _, : _ S

| 15 that PA-R-R-E-L-?

rers;~Afi—we met in the. area of Cross Plalns and learnedf S

that the vehlcle in questlon, the black Beretta,,was,,

B jln fact, parked in- front of 2426 Valley Road 1n the 'LL
:'drlveway. . o . o
sfeAnd you say thlS was in the early hours of the mornlng,
w_ls that correct'> | |

';;Yes._hjif

klee people would still be sleeplng?'fg
) Yes. |

-,ln'fact; lt'was-darh?_

- Yes.

And,where;wasjit.barked2&:~“;5‘

oIt wae;parked'in the.driveWayvof 2426,ValleyﬂRoadg

Cross Plains. .

Was'there, what;.if-anything,jelse:did you-determinei

12
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; ébQutZWhethercOr=notsaﬁYbody‘waslawakeiot*aWare of‘What [

.'_was~goihgwon?w*"

We determlned that there were Jno llghts on at that t1me

.‘3 -at the re81dence There appeared to be no one about,
‘f.or mov1ng about at the res1dence to detect us- as we got.~5“

;onto the property to attach a dev1ce -i:?*N

It s not 1n.a garage, not 1n a covered parklng area,

:lt s in the dr1veway° ‘
VThat s correct. | :
.'AAnd what was done to afflx the GPS dev1ce to the
,"descrlbed Beretta°rwb"."‘ | | o

.. I dld not attach the actual dev1ce, but I was told thatf;t
"1t 's attached w1th magnetlc equlpment and some taplng
‘f;hltems were also used in’ the attachment of the dev1ce to~
3thelexterlor;of;theuvehlc;ez.'7' - v |
‘:ipfthe‘underjcatfiage? ?‘
' Yes 4

Al right, So ne dainage J_sdone to thecar'P
" None. | o
:.jHow”isthe:GEéldeuice’powered?i_:“
'jWi:th a battery. | B

”_So-ho power was taken from the car?

None.

" The car was ‘not moved- to install the device? - -

-~ No.

e



- :Th._.e :Ca'r“ Was in-plain Vlew in- the driveway when the
~device was installed; is that correct? | =

. Yes.

Yqu;éﬂdsall7¢ther;offiCers{wereﬂinfplaiﬁfviewlwhen{yot:_

' Wepefinstallingythevdevice; isfthatﬁcorrect?‘!:
) YSS.,.._ that:;', s correct, .-’
It 'was dark but you were outside?

. Yes:

‘7Tofthe'bestfofyyour.knowledgeyﬁdid - do you‘know;whoe - |

"I'mean,.to.theubest~of your ablllty to dlscern 1t, 'h'- |

'looklng around dld anybody see you guys d01ng thls°-'
. To the best of my ablllty, I dldn t belleve anybody

,noted that we were there at all

r5:All~r1ght_ Now, once ‘the. dev1ce was: attached does 1t'

. in any way" alert the: person that 1s mov1ng the car that

'?;1t.ls thereQ':w“ , _
No.. |

- AlLright.-Does it in aly way impair the ability of
 the person to use the car? ' - _ oo '

N.o._: o : .

“Does 1t take anythlng from the car°A DOes“it‘listen to

1'conVersat10ns° Does i o remove property from.the car, .

. take~power from the car;janythlng?

. No.

Does it in any way impair ‘the owner or possessor from |-
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o using,theﬂyehiclefasﬁtheyTWQuldjnormailyfuse‘it?_o..4

‘s__inﬁfact your hope is that they use 1t s 1f they wouldbl

B »inormally use ity is that correct°

'3Q,That 5 correct

‘ -All rlght Now, what was done in- relatlon to the i;

- devrce, flrst because 1t s belng run on a battery and b

3'ﬁafsecond to obtaln from it the 1nformatlon that 1t

PR prov1des you? .

_vMy understandlng is- the dev1ce had a llmlted llfe w1th 2 ?;“

f_:the battery of 14 to 21 days dependlng on how often the" .

"1dev1ce was: actlvated

| hy}ﬁmy'last questlon by my asking you. thlS questlon. What.

;,fls 1t about the dev1ce actlvatlng that causes 1t to

And just take-a seCOndvﬁ I reallze you re 1nterrupt1ngf:

; .

maybe use less power sometlmes and more power other

.Q'itlmes°

hi;If the vehlcle 1s-"as@eep":as they descrlbed 1t to me,

_'1n a not mov1ng phase,'lt uses a lot less power. It‘

. my understandlng that lf the vehlcle 1s parked for say_"'

f24 hours as in one locatlon and not moved the dev1ce o

f:wakes 1tse1f up . every 20 mlnutes to just check that

‘h;;s at.‘ If the dev1ce - - . If the vehlcle 1s 1n motlon,kv

.’:; it’ s worklng and that 1t's reportlng where the vehlcle

-hwthe dev1ce can be - set at a varlance of tlme to record

AP]
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'dg that locatlon of that vehlcle and 1t can be as. short as

that lf the vehlcle 48t ln motlon, the dev1ce w1ll Clle

and record where that vehlcle 1s located So for the

restore power to the dev1ce, what if anythlng"Was -
-.car?,f
iiand then download 1t as | opposed to remov1ng the battery
.v}_pl.ac,:‘ed on. e 5_{_ |
°approximatelYltwoaweeks‘and; and I believe it was .

.AfapproXimately two weeks-after‘orrpossibly'not eVen

;1nto a computer program that, and a computer that ‘PCI

you want 1t from ten seconds to up to- every two mlnutes

battery to be operatlng, 1t would take more power 1f

the vehlcle is. mov1ng more frequently or mov1ng for ':¢7.;

All rlght. So in order ‘to obtaln the 1nformatlon from i,‘;*n“

the dev1ce as to where the car has been and in order to"

done w1th the dev1ce on. the car as. 1t stayed on the.’Qﬂl"

Actﬁall?-the.whole device:washremoved-after :
approx1mately two weeks and a new dev1ce was placed on.-'

It's ea51er mechanlcally to. take the whole dev1ce off

portlon of the dev1ce. So to. expedlte the process qf

puttlng 1t on and taklng 1t off a new dev1ce Was

\

‘The deviceehad~beenfthere for .

qulte two weeks after Aprll 23.we removed 1t, and then

the 1nformat10n from that flrst dev1ce was downloaded

"APE

"; long perlods of tlme, the battery w1ll take more Julce. j:}ﬁ
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had. -' ’ B R

Fgu_How long dld you ask Judge Callaway 1n your

~'_May 21, 2003

BN
e

ﬁryaffldav1t—,—_ How long dld you request that you belzf‘?
‘ftallowed to have the-GPS deV1ce on the Beretta°:
'5.60 days | L s

,hAnd yeu sald you 1nstalled 1t on Aprll 23'p ;L
'dehat's correct. o R

'~;And you took 1t off on- what date°

rthe car, how many tlmes was the dev;ce replaced w1th a
“{;dlfferent one whlle you were monltorlng the vehlcle
'iwdurlng that month°' ‘ | |
A:.TWlGeu~‘> '

,As a result of your contlnulng 1nvest1gatlon- _f'

'a’THE COURT-‘ Just a moment.'}

| , '.'-MR; : KAISER,i. 'Oh< 'I 'mdsorry

Vi*ﬂingHEICOURT?” We need to do a- majer repalr,:f"’

(Pause)

= -as a result of your contlnulng 1nvestlgatlon, what,

. decided to do w1th the defendant on or about May 27
f2003° _ o o . .
flI was made aware that he was g01ng to take hlm 1nto

acustody on a probatlon hold at- h1s offlce when he

tj»Okay. And, 1f you know, other than May 27 when you gotf_’

AP]
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s.showed up for, I belleve 1t was, a: routlne v1s;t

'H'QiSo that was a prev1ously set app01ntment, 1s that :

’ycornect9‘ If you recall If you don t-:-'u~
.fTo the best of my recollectlon, yes

iIn,any event what dld Agent Tlmmerman tell you
: B ‘

- occurred->4 What dld Agent Tlmmerman tell you he found-;k&{@ﬁ

'on May 27 when he took the defendant 1nto custody°

‘ ZHe adv1sed e that the - Mr. Sveum had arrlved on . hls'

"ﬁizmotorcycle for the meetlng and‘that in checklng his
f*:imotorcycle, he had found a. Skl mask 1n hlS property ‘on
1._;the motorcycle.f'}' ' | : |
r::jBased on the totalrty'of all that 1nformat10n, show1n§ ”

-Myou what S been marked as- EXhlbltS 19 and 20 what, 1fs”

' anythlng, dld you do on: May 27 1n regards to the n
-4defendant?=. | | |
| _THE. COURT. Can you :tdent‘jzfy-thos__ej__ first .
l';Lnd‘1VJ.dually‘> M‘ o B
iYeah What is each exhlblt; '- |
:EXhlblt 19 1s a search warrant for 2426 Valley Street
'as well as the complalnt for the search warrant for'j’
«that res1dence and_the;return attachment*forewhat»was
‘seizedifrom<that residence. And it 1s 31gned by—--.
'The search warrant is 31gned by Judge ngglnbotham the -
27th day of May, 2003

Exh1b1t,20 is a:copy-cf'the-search

-~ 48 .
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iﬁ{marrant‘for 6685 County Trunk nghway K in Iowa County
zlzgand the return for that search warrant et
- Is there anythlng on that return9.

JE;gIt says see. attached IrdOnItVSee;théfét%aCh?éAiiétle
*;;here-._i;;<= R S T S TR IO

;;§£Okay SorrY

"ﬂt—:—by Detectlve Rlesterer
' V,the;complalnt‘fOr“thatasearchfhafrant%forfthat‘
”fres1dence in Iowa‘County : And”the;search”uarrantllS~l
Jf-;SLgned by Judge ngglnbotham, Clrcult Court Branch 17
-,j_.jon the 27th"of May, 2003 e o
-Were you the superv131ng agent for the purpose of the
.'e#ecutlontof those:twovsearchywarrants'on May 27?fyff.

ngThat S correct.
So I have to go le two thlngs._ I apologlze. Flrst of

;ﬁg ﬁgund7abblack7kn}tiSkt»mQSkiOn‘Mlghgelvaeum~$"ﬁ

X motorcycleff. o ‘ " ‘ '
'E;tAnd that's what he-drove to the app01ntment that day9'
'-Yes, that s correct.' T
.;yuDo YOu~kﬁow Wheré‘the car waés¢;

f]AYes, I subsequently requested that a detectlve check
,;:Mlchael Sveum s employment and we-, dld flnd that the

flvehlcle was at hls employment, Melneke Car Muffler, on

P

"ﬂ¥ou‘knOWIWhat? I m sorry, I totally forgot to ask you. ','

 ?nall what d1d you say Doug Tlmmerman told you he found°<'"“'

A8, well as on Exhibit 20 is.|

49 o
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.:fcause about the flndlng of the Skl maSk9 S

ﬁ?}correct° T.T

’ correct°

- the west 51de of Madlson.r-d'

s

‘fOn the prlor case when I had 1nvest1gated Mr Sveum in

\

ffthe stalklng of Jamle Johnson, he. had 1ndlcated that 1n?'

f}contlnulng to- stalk Jamle, he would use whatever means.’

s

".necessary, 1nolud1ng blnoculars, flashllghts, and Skl

fpln the course of stalklng her |
l?vAnd just to le my deletlon from the attachments to
‘f:Exhlblt 20 show1ng you what s been marked as Exhlblt
ig;%Zl could you tell me’ what that 1s, please . |
aiaThls appears to be a photocopy of: the 1tems that were
:fselzed by Detectlve Rlesterer from the Iowa County
.baddress and the attachment that would have been on the i
2nreturn for thls search warrant.f - e .A _
'b;All rlght.m So and there 1s nothlnd on that return‘;,f‘

V'Lgfapparently that.belongs to—the defendant, 1s that

.'1That's correct,:'dﬁ.lﬁ

: ﬁ@iAll rlght Now, as the supervr51ng detectlve:then 1n
;the executlon of these warrants, flrst of all' dld

'Tthose warrants 1nclude the 1nformatlon regardlng the

'Skl mask selzed on May 27 and 1ts 51gn1f1cance, is that

"»onay What was 51gn1f1cant to you 1n terms of probableg,fj.”

.M;masks to keep hlS 1dent1ty hldden whlle he was 1nvolved’ﬁ S
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.g'Thathfcorrect=

-j-Aprll 25 2003 would that be correct°
HﬂfThat's correct
'f:And would you descrlbe for the court what 1t was about

. hfthe GPS dev;ce and Aprll 25 of 2003 that a551sted us 1nf;i'

fﬂi_warrant for wherever 1t mlght be that Mlchael Sveum was'
:;s1i§lng?l”_ , : ‘“. . L e
i-The vehlcle that had the GPS dev1ce attached to 1t on'
N
ththe 25th left the area of Melneke Muffler I bellevej
]:and went to the area of where Jamle s house is. located.""
fThe-vehlcle sat for awhlle in-a cul—de-sac there;: The

‘,fvehlcle then left at’ approx1mately—*—' It arrlved there.

”’;: at. approx1mately 81 13 p m. and then the vehlcle left Q

‘;;the area approx1mately 9 08 and the vehlcle had been
-~approx1mately one block wlthln the dlstance of Jamle s lit'
”'re51dence. :'_21'3]5 ' - S R

: Jamle.subseduently had responded home.at:f
: .about that tlme She had reported that-she-recelved.a_.l

"l;hang—up call at approx1mately 9 10 . m. on”thgtx. |

~even1ng The vehlcle after leav1ng the area at 9:08.

then proceeds, and wve're able to track I’believe it*:'

,3.went Todd Drlve to the frontage road to thefbeltline-to-vl“

%‘i_And the warrants also 1nclude at least one result from'l S

4ﬁ the GPS devrce that would be 1n regerds to the date of .;_l'

'?ff_concludlng we' had probable cause to execute a search N

AP
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"the west 51de of Madlson where. the vehlcle then‘stops o

"vﬁa at a pay phone at 223 Junctlon Road 1n front of a':;;

:‘jbu31ness called Party Port— -"ﬂ4*

i-lfParty C1ty°"54‘-““

'fy—ﬂ—Party Clty : And the vehlcle is’ there for

‘“;approx1mately a.. mlnute or two and then the vehlcle

vifleaves the area,'and I can t recall specrflcally 1f 1t

'[.went back to the Valley Road address or not: The‘

'f_subpoena from the phone company 1nd1cates that hang—up g»;_f

l’;call that Jamle recelved on Aprll 27~—— I'm sorry,-

'fbAprll 25, at approx1mately 9: 10 p m., came from that

. =.pay phone whlch was located at where the vehlcle had

-"been located at, at approx1mately the exact same tlme.

‘ So; 1n other words, based on. the 1nformatlon from the_

'gphone records-and-the'lnformatlon from the GPS dev1cev~

{

,gyou were able to put the defendant 5 car at the phone o

':'booth at the Party Clty at the trme the hang*up call

':if;was made to Jamle E housev 7»¢Lu's."‘-‘~‘V“‘

rThat s'COrrect-“b'f:'

_;Detectlve, based on your tralnlng and experlence,'what-'~“'
'53 do you know about stalkers, and about Mlchael Sveum in-..

pilpartlcular, that caused you to belleve that were he to.

‘hﬂbe 1n posse851on of ev1dence of hlS stalklng‘of Jamie
'Johnson, that 1t would be there when you went there9

'f}Myutra;nlng andrexperlence;ln»1nvestlgat1nggstalk;ngv

T . 'Q'f. — -‘SZA.T



, :'.that's dlsplayed in a photograph, that's dlsplayed 1n a

[ ‘\/ R

L cases has lead me to belleve that stalkers often keep
'iicalendars, journals documentlng thelr stalklng S

-k behaVlor, documentlng thelr v1ct1m s whereabouts,fh”

';,;comlngs and g01ngs Stalkers also often keep trophles j7h:.?‘

"A‘or keepsakes, or personal ltems that they ve: selzed

‘-‘lfrom trash or_other places where the v1ct1m mlght have n; }'gl

'_dlscarded 1tems.;‘They Often keep a record of 7 e

locatlons, res1dence,~fr1ends,ifamrly, of.thelr victimsj.“

1n an attempt to keep total control over the knowledge ;4

,fOf the whereabouts of‘the V1ct1ms..iv.
- And what, if anythlng, else does keeplng memorablllalgkw,
ih-regardlng-the v1ct1ms allow the stalker to do in terms
l-jOf in. terms of looklng at 1t per10d1cally° BERE

They can agaln rellve whatever obse351on they have

L referenc1ng the 1nd1v1dual whether it be love, whether |

1t be hate, but 1t s more of a matter of the total -

fcontrol over: hav1ng that personal 1nformatlon that,;;

document, that S dlsplayed in somethlng they may have
;_generated that 1nd1cated a person went from A to B to C

‘;1Qnith;s;date.~ That means that they know what thlS |
. pérs¢n>is?ﬁ§ to.and:they«are in control e

And who, 1f anyone, 1s 1ncluded in. your experlence w1th
1 these klnds of thlngs° | |

BN

Obses31ve/compuls;ve~types»offpersons;
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"JWhat persons, spec1flc, a.spec1f1c-person helped'you
'7fsfcome to know that thlS is the way stalkers work'> L
f;LMlchael Sveum. . |

:éfAnd when dld you come to hnow'that ahout-Mlchael-Sveum° ]
-:§g1995 R S

u;?QWhat dld you—'—. Dld you dlscover all the thlngs you_
-;}just llsted for us ‘whén ' you searched hlS place of
tgre51dence at that tlme'>

frThat would have been 1n 1996

'ﬁf_And were those 1tems, many of them, admltted rnto |
:'a;ev1dence.at ‘the. tr1al° S |

-ilees? theyuwere.:;- |

jbiAllgright. Andvthat-has come to be.yourtknonledge in .dﬁ
"';regards to other stalkers, both through your own-' o
:;experlence as. well as through other tralnlng that '

'you ve recelved and other tralnlng that you' ve glven9

: rthat hear that out “:fiﬂ3*';'f“3”7f;j&ff"'
lthow,_what, if anythlng, does hav1ng a computer
_1lfa01lltate 1n regards to the types of preservatlon and -

‘:;tracklng of the stalklng v1ct1m that you descrlbed for

"Obv1ously a computer is a very functlonal record—

‘_keeplng data base that's avallable to persons that want

B

-

:3,;And other 1nvest1gat10ns that I've been 1nvolved 1niu -~i__

us obv1ously since 19969“;

to keep track of where people go, what they re d01ng,

54
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‘27; sllght fee they w1ll f1nd 1nformatlon that 5 more

'ﬁvyname, a date of blrth bu51ness to get as: much

HZQ-:

publlc 1nformat1on, acces51ng persons who w1ll attempt

that's avallable that's -on the Internet that has court

' Z.Jobs There 1s just a llmltless number of search

engines avallable out there—that you can pIUg in’ a ff

' Based ‘on, your tralnlng and experlence as. you descrlbed
"1t in the search warrant then, dld you request that not

only you, be allowed to search the house that apparently

agaln, &8s, far .as a. journal or a record But the access '7f'

that's avallable to us v1a the Internet 1s, 1s

llmltless as. far as acce351ng personal lnformatlon,.z
.\, ' .

A

to flnd that hldden 1nformatlon by glVlng them - for a':_"f

: dlfflcult to get that isn t qulte as publlc. There R I

you know, just a few data bases, there is. CCAP

.lnformationa; There 1s assessment 1nformatlon that s n,f”

../~~ K

avallable -on the Internet, who owns what home There

L is, there is assessment 1nto archlves of newspapers to 1

do searches on people to f1nd out Aif they have ‘hew.. ’

1nformatlon as you can about whatever you want to get K

1nformatlon about

Mlchael was res1d1ng 1n,-well and the one he clalmed

to have been res1d1ng in,: but also that 1n the selzure

of thlngs from that home that you would be permltted to i-

selze any computer that belonged to hlm to ‘the extent

o .APF.f
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'5f;;;you were - able to dlscern that he was u51ng 1t95”

-‘1ﬂ[:That's correct I was also aware that part of hlsf“h"

;superv181on rules were that he was not to have access

;ﬁvery strlct guldellne by hlS probatlon offlcer

'«;h.to the Internet other than for legal purposes under a.

"fngn the process of executlng EXhlbltS 19 andr?ﬁ“onaMay, ;d:'
fwas it May 27 ot May 2893
'ﬂ,ffMay 27

"{All rlghtu:”'

.'-#ngctually, 28th I belleve the . search warrants were :fl

ﬂfdrafted | :hy:xﬁfgghivﬁ :

'7.When you executed thOSe search warrants, what 1f

fanythlng, was found regardlng the defendant in the Iowa'

PCounty address’

':;They were unable to locate any personal property that
@icould be clearly 1dent1f1ed as belonglng to hlm or |
d_:paperwork belonglng to hlm And the only 1tem selzed
h-by Detectlve Rlesterer at that re81dence was a bllllng
»."document for. the res1dence there, Mlchael's 51ster, i'
';Chrlstlne Long and'her husband Joe Long |

- Meanwhile, you had an opportunlty to see. not only the -

1totallty of the home that was searched but also the -

;-room that's deplcted 1n EXhlbltS 5 through 17,vlsn t

. that correct"

That s correct, and I dld respond out to both locatlonS'f.
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v"awas_belng collected on- those days. ;Vf¥“557

‘ Dld there appear to be any ev1dence of a person of

address° gf;ﬁf':

staylng

S a room 1n whlch ‘a person was llVlng,.a person whose

determlnatlon dld you make 1n regards 6" the computerjf

~ computer whlle,lt.was there;.ls that correct? '

as the search Warrants were belng executed or ev1dence

Mlchael Sveum llVlng 1n any room at the Iowa County J"

ﬁot that we could dlscernu

What 1f any,iconclu51on d1d you reach to a level-of
probable cause regardlng the .room- deplcted in. Exhlblts
5 through 17 E

I determlned that that was probably where Mlchael was

-

.Would.ltxbe fair¥tofsayhthat;in-a”nothéChnicalf*nOn—;}:t:

legal sense, in the normal common, human experlence
that the contents of Exhlblts 5 through 17 would deplct

\ .

personalty is there w1th thelr name on 1t¢

Yes.,<j; s

And based on that conclusion, what, 1f any,

deplcted ln that photograph°:

That that was. probably the computer belonglng to_
Mlchael that he was hav1ng access at | |

And you observed the documents 1n EXhlblt 2, the

photographs .of the cars that were rlght next to the

57 -
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A -;:,_

'3Qﬂg~

| rlght9=rV'

as EXhlblt 22 for 1dentmf1catlon, could you tell us :

what that 1s, please.;

%l Is that a true and accurate calendar of the days and -

': days of the week that m.onth9

'.A that 1s, please.

. -i"'.:#;‘ hn ‘;." - s ‘3 - -‘ - »: 5 ,:‘ / .,
That s correct g

So you concluded that~_—3 To the degree that your f if;f”;jj.

Search warrant authorlzed you to take a computer that

probable cause that prebably thlS computer belonged to ﬁ"-

Mlchael Sveum and you were 901ng to take 1t, 1s that g]’ '

That s correct.r_f”

A’

belonged tO Mlchael Sveum, you concluded to -a level of fh“ o

All rlght. And then I m show1ng you what s been marked :;Q*If

Yeah that is a deplctlon of a,‘the month of June,._?

2003 calendarwform;'

Yes.:_Yes, it is;- b.-."

MR.:KAISER;' Move EXhlblt 22 1nto ev1dence.i ';7

‘;1rMR}rSCHULENBURG. No'objectlon.~_Lh
; f-, ;‘ ,; THE COU‘R‘-I-‘:», Any o‘bj ectlon', S
> | M—R;-"SCHULENBURG. No; slr
ETHE:COURT‘f Recelved-ih":
(EXhlblt No 2241s recelved)
(BY Mr. Kalser) Showmng you'what's been-markéd'aell”

EXhlblt 23 for 1dent1f1catlon, could you tell us what

58 .
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ThlS lS a copy of a search warrant for a Dell tower and ,d}'j;

'7:§hard drlve thereln‘ 'h.}*ﬁ-':*m'
‘And is. that the-ﬂ—d
And—*—lc”‘ |
b'r:f1$?€é§t done.“ It s - s1gned by Judge ngglnbotham on

d;june 4;'2003 Also attached to that is the complalnt

‘ffor the :search warrant for that Dell tower :_And ijas.'

4£the afflant for that coﬁplalnt

‘Detectlve,_what day dld the Judge s1gn that warrant° .”-

"June 4 2003-

-u?&And what day dld you execute 1t° The next day, 1s that ‘

f“Acorrect° And 1f you need to refer to somethlng, let me

'5know,vand I’ll show 1t to you

'; I can t recall the exact date that 1t was eXecuted

»'»ﬁ.Sometlme,between"June 4 and June 10

MR KATSER: - Your anberI*aﬁoloélée; sIhave |

:[ﬁa lot of stuff copled,:f‘
'LTHE COURT: Let's take a break: . .
ﬁR;-KAISER:-ECQde’Wé take'a break? - That's -

okay?’

MR. KAISER' - Thank You very much.

" THE COURT: - Wé.will“Béain‘reCess'for about 15 |

minutes. -

. . APE

'.ngHE«COURT‘ We'll take “our mid-morning Break;

64 .




;;jrSMhthAIéEﬁa Thank you

a{TtTHE}COURT. So. 1t 5 about 17 after
' éomewhereparouhdi1@:30k_a l;ttlejafterr

' .(bff"record:at-iO:Ify;
*leaf,;. (On the record at 10:35).

. THE COURT | GO'aheadqer,.Kaiser; "“;.4
'Tjj(By Mr. Kalser) Detectiwe;&ashiﬁ§JYOuito:iook;athf
1‘1fwhat s been markedvas Exhlblt 24 for 1dent1f1catloh,

ucould YOu tell us what that 1s? *; :

"-It s a photocopy of a. pollce report that I prepared

'lmlfdated June- 10 2003

H”;_And 1s that 1n regards to- when, s to when the search

'Z»Erwarrant to search the Dell computer was executed° S

'That s correct

A‘;_One questlon I forgot to ask earller, and: I- apologlze,

'Exhlblt— - Do you stlll have the search warrant for

_j_the Dell computer up there ——-sorry - Exhlblt No. 23.'

=

lf,Is the computer that s descrlbed there the computer i'~i'“.

Adeplcted in- Exhlblts 5 through 17 that was- selzed from.ib

,Athe defendant's bedroom at ‘the Cross Plalns address°
':'That s correct,

'And accordlng to EXhlblt 24 when dld that search

warrant begln belng executed on the computer at the T

' Department of Criminal 3ust1ce7fif

That— .
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’f_;June 6 - 2003.

i.=And what day of the week was June 67

Jf'June .6 was Frlday 1n 2003
'3.;And when dld you recelve word that the agent—“— ,Who'7

’.was it that executed the search warrant on the o
luig_computer°

'v:,Agent'DaVe»Mathews;-~

"'ﬂknow and understand h1m to be an- expert 1n foren51c

fh-When dld ‘he tell you that he- had completed the ;v
'::executlon of the search warrant on the defendant'
;%conputer from the defendant's bedroom° | B
'A,sﬁLate on Monday I recelved a, elther & phone call oréh_:
Mlh;message from h1m that the search was complete and so on
”A;iiTuesday, ‘June lO» T went overvand recovered the -
lﬂ#computer from hlm | |

’cf-All rlght And then do you have the return that you'f

R B the search warrant EXhlblt No. 239 m\*_
’YeSm that s on No.. 23 It's labeled at the top, 291

':‘Page 291, and 1t's the return 51gned by myself

'And just so the record 1s clear, that's because you

o THE ‘COURT:: Department of what° R

Crlmlnal Investlgatlon Thank you

3 -

computer analysrs°

That s correct

flled w1th the court 1n regards to the Dell computer on

. G :
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-u;dregards to your bellef and understandlng about what the

| £77322 - I' ‘sorry, Exhlblt No._25 for 1dent1f1cat10n, 1s

{’-And what day dld you return on that search warrant° f::ber
‘sfiJune 10 N | S |
bfA1l=rlght And that was.what day of the week°

[ Tuésday. . - ' Lol
~":'D'et4’e'c'#-:'ive,_:Ln EXhlblt 23 the search warraht for the B

Q‘Lcomputer, dld you not only allege your expertlse 1n :

:ﬁfcomputer would contaln, but dld you also allege what 1t

.‘3fls -you . dlscovered as a result of the executlon of the

'_cause you to belleve there would be ev1dence of
e S.tal'_kl'ng l,n_Sl‘de. the 'c'omput'e“'r'-?, L

o Yes.

.that exhlblt a compllatlon of the 1tems dlscovered
f}churlng the executlon of the search warrant in Cross
;h:Plalns thatlcontalned varlous web sltes that could be
.fwused for purposes of stalk1ng°$ifbg - “
ﬁThls is just a few of. the pleces of paper that had web .
;‘s1tes llsted ‘on’ them.._‘.;'. . ~
'?1And are those some of.the web 31tes-that you-llsted 1n :

'the complalnt for a search warrant for the Dell

':computer?~'

A f[;_seafch warrant at- the*eress-Plains address—that—wouid_“’*“”“"“

f;;Asklng you to look at what s been marked as EXhlblt No 51"'A'

Y?S{ thét!s.COrrect.» SR
. APE 67
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f;\Turnlng then to dlscovery Page E317 Wthh of the web
.;s1tes is- llsted there° G

:75j-Andethis islcontainedvin:afletterwfromHWHoFto wﬁoé} s
viu,ﬁthls 1s contalned 1n a letter from Mlchael Sveum to hls;.f'

, *pMSLSter, Renee Sveum

Who. was. also charged in thlS case,-ls that correct7-

".»That s correct: A

E And what—'— Could you read the questlon that that

f_;that that web srte appears 1n° i

.VVI'll read the sentence before 1t to put 1t in context..‘%‘

:"Lastly, ‘I sent you some Internet addresses you mlght
R he able to use to locate 1nformatlon ‘ May_h‘ ‘ v
www sw1tchboard com know Jamle s’ unllsted number°"-
;euyTurnlng to the second page of Exhlblt 24—.—r" o

.}25 I belleve. ~k:< o - |
WQSL-:\VDQ,

i EXhlblt 259

. It's. EXhlblt 25 there are four pages.

THE COURT" I~drdn t-have.that~markéa yet.

h f,Sorry, I apologlze EXhlblt 25, is that the pages thatV-;

;‘are some of. the pages that ‘were dlscovered 1n the

i

| executlon of the search warrant on that Cross Plalnsi

' address°

-THE COURT Wa1t a mlnute,i Walt a mlnute..vb‘ el

hAquég
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Www,swltchboard;com, www.classmates.com;f_ o

- www.docusearch. com..

. That's correct. They're very consistent with his

'*;:Yéth EXhlblt 25 1s a photocopy of 31x actual

:;%'itlndltldual pages whlch are some of the pages that were i'f
'ttecovered at the search wartant. DR L
ExjAnd to flnd these web 31tes that thlS computer mlght
x"ti_have been taken to by the defendant to. explaln and
'.Justlfyrthe'searchlof”thg contentsrof:the'compnter; yon“5
.y;ftead,thousandsiof-pagQS'O£,paoeththat;wetefreco%eted”;

Efrom.thesdefendant}”is;that]coftedté B |

: That's- cortect._ L |

ztAll rlght.. Turnlng to.the second page of EXhlblt 25
éhwhlch would be dlscovery Page No E319 Wthh of the

"fweb s1tes dld you flnd listed. there°

'hDéteCt1VE}falsofin_the‘tenﬁyeaﬁs;that;you‘ve.been_.‘ ’

,investigatingfcaSes-and“crimes — caseé against énd;

:}crlmes commltted by the defendant, can you tell us how
i;faﬁlllar you‘Ve become w1th hlS handwr1t1ng° W#HJ _J |
:}=Very. | | | C ‘ |

ﬁ Would 1t be fa1r to say that as we go througﬁ thls and.,
.]look at- these dlfferent handwrltlng documents, that |
hj;based oh your . experlence w1th the defendant ‘s | “
.:handwrltlng; you belleve these to have been nrltten by,vh'

- the defendant° - 'N';-.il_h:. o ';“:'*”-_ 't"l
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handprlntlng and handwrltlng

5_;Turn1ng to the thlrd page of EXhlblt 25 whlch 1s S

ev1dence, I'm: sorry, dlscovery Page No E399 Wthh

: computer web sites appear on that‘page? ﬁ:
:Antlstalklng com,_prlvacy rlghts org/fs/fsl4/stk htm ifh
.:along with several other search englnes Wthh are also.
' llsted on thlS page | | | L
- And Page E401 of" dlscovery,’the next page 1n Exhrblt
V1525 whlch web 81tes appear on that page°.x4
'1j Antlstalklng com, - prlvacyrlghts org o
;d:And the next page of EXhlblt 25 dlscovery page E406
7wh1ch of the web 31tes that you alleged 1n the computer
"search aff1dav1t appear ori that page° e |
: Http //dlrectory superpages com,.HTTP dash dash— 'idi
:at5No, slash, slash.sz. ' : i

"//www blgyellow com.

And what does the defendant write about those two web

ﬁisltes9
ff."To flnd someone ‘S address, telephone number,\and

_;nelghbors "{

And the last page of - EXhlblt 25 E410 of the dlscovery,lh

what web site 1s llsted there°

Tia~Anyb1rthday com

' And what was. 1t about these web 51tes that you belleved

1nd1cated that probably he is us1ng the computer to

: ng.
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"\.QWhatfdeethhe-phrase-cyberrstaikinglﬁean? .

i engage in stalklng of Jam1e° ;Qﬁggv“"fﬂ

ﬁwThey are dlfferent web srtes that have 1nformatlon or -

A

’fsﬂyaccessatpﬂperscnalw;nformatlpnror;tellyyou how,tpvgo-tO'*'
"vi_cther[webfsites'tctéet;perspnal infcrmatiCn'On

.. . individuals.:

-.»tAnd'Whétldoestﬁhé?Wébfsite;féntistaiking;comﬂdo;for‘a
' - T G S
'_stalker°

“tTells them how to be a better stalker._

.vu‘And you know that from your tralnlng and experlence 1n -

‘;what,we callfcyberbstalk;ng;vlsxthat<correct?
::h$hat75vcorrect:
7 Cyber stalklng is a pretty generlc phrase meanlng any

--,,type of computer access, lnformatlon, e—mall or any

fother type of stalklng behav1or or, that's done through'

5.computers er computer-*ﬁvcomputers belng~utlllzed 1n‘
',*cheﬁcrimeief-stalking;touaceessﬁinfcrmatidn§7

So 'some jurisdictions havé an actual crimé of cyber--

}:stalking;_ In.yeur caSerwhen youiusevthat”phrase5in the.

--search warrant, you were u51ng 1t 1n “the- phrase, 1n ‘the

: manner,you Just descrlbed, is,that;correct?

That’s'ccrrect. s

All rlght.‘:But in the search warrant for the computer,'

what was the crlme that you llsted there that you were

uasklng’the Judge;tc}executerthe,search warrantgln_.
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- regards to°v¢
'4Stalk1ng

fDetectlve, dld all the matters about Wthh you talked

" about on today 5 date occur in Dane County, Wlscons1n9'_ AR

)

County, yes
: MR KAISER\ -No. further questlons
’.THE»CQURTz: Cross—examlnatron? ,

MR, SCHULENBURG.{ Thank you., e

CRoss EXAMINATION PO

BxﬂMR. SCHULENBURG'>:r

-}Iathink'iril-begin-:; 'Ifll'do‘thiSssequentially:fof :
.the GPS and the res1dence and then the computer, those"
'}1ssues.i I begln w1th the GPS 1ssue and ask thls.-

eBefore you applled for the order from Judge Callaway,

:-}'thlnk you Ve been clear about what you knew.. Is~theretg_

,anythlng—:-‘ Dld you 1nclude 1n the appllcatlon to: {[ |

'.”Judge Callaway for his. order everythlng that you knew
. about thlS case, that you felt was relevant to the-
,appllcatlon for‘an order? Maybe 1t w1ll help if I ask

:"Specifics. Let ‘e try 1t—=—

I know 80 much more total 1nformat10n, itfsfhard~f0r me;*-

‘to dlssemlnate your questlon.

Let e ask questlons flrst about the hang—up calls that N

-APP 72.°°
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o B o

"wasAon a,lease?;

" Yes.

‘.iﬁwere received~atfthe'residence'wheréﬁJamie*livedﬁjbwas~--'
"'ﬂshe alone at that res1dence° *_h
1:44She had a housemate that—llved w1th her

'”QﬁHad that housemate been w1th her durlng the entlre tlmej;

B
-~

ﬁi;the hang—up calls were: rece1ved°
'_7To the best of ‘my reoollectlon he was'there for some of*
Athem;:but not'all of them; I'd have to look at each
'ihdiwidual.oall But to the best of my - recollectlon he‘
vwas therelfor some but not for all.

;JffI ll ask 1t dlfferently Was;thls“a;residenceAwhioh‘.'

:Thisiwasha'singie’familyahome:dﬁ

”;iSo at was owned-by someoneé |

"erS_ That~3'correct S

’if_Was 1t owned by elther Jamle or the herson who was
a111v1ng there9 o I v

'fo the perSon who was llVlng there w1th Jam1e°

L Lo

ﬂ:TYes. He.was the owner of the resldence.
K_So durlng the tlme she was there, he had a rlght to be f’
V-.;lu“the res;dence as well?wifr. . | | |
thhat‘s correct. e

‘ There was aAtelephone at the res1dence I assume°
'T'That s correct ‘ o

"'Ih~whose name’ waShthe'telephone? B

4
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tIfbelieve¥it4wasVin*his'name”r:?”

1“azso she was not'reglstered as someone who could be-'f**u

icalled at that number at least 1n the phonebook 1f 1t e

-i}was in’ the phonebook7

*4That;sycerrect;_"~'

hHoWQmany,hang—up calls'were\thefé*all*tooether?"Dofyeui

- know?
1Again,_I{haﬁenft'reﬁleﬁedﬁtheﬁsbecifics.4 T would say

Sn

:“overflO-aﬁdfleSS:than{fo somewhere 1n there

A

Ff;fDo you remember 1f any of the hang up calls orlglnated

H'throm other states°'

“I.belleve~one dld-'

~Could 1t have been two, one from Florlda and one from S

Kentucky°

-"That s correct..;’.gid

-»;:Was that 1nformatlon 1ncluded 1n the appllcatlon for,

L. to Judge Callaway?

?af;No.;Fb-*;[:?ﬁ'"FTf'*f ;a'ff'"fllifFTT'i.i?:f;;[f' R P

_Dld one’ of the hang—up calls come from a res1dence'f-t

'belonglng to an acqualntance of Ms Johnson?A DO:you;lﬂ

',remember 1f that was true’

" I-can t recall SpecificallYé'lAt'the time I"':lcnefw-‘wher‘e"f~

'each call had originated from;fu

D1d -you- ascertaln whether any of the hang-up calls came :

from a person you could 1dent1fy9
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n'ﬁ;Yes.h I know that I dld go through w1th her the }';'

"ildentlfy w1thln the state9

'fofspec1flc ones that were 1dent1f1ed the ‘out . of state _f |

djﬁ:ones, andvthat there was an enplanatlon glven fori'ﬁ
'thosel That‘she and her housemate had. spoken andLWe
:were able to determlne who those callers .were and mhat'
kglt was about | | o

:Were there any hang up calls from someone you could“

;I can t recall spec1f1cally w1thout looklng through the

whole llst.__,u. N

ftDo you remgmbef:if{éﬁYTQf-tﬁe;catlsaééméffﬁQﬁ som?¢ﬁ¢'.

ho vas @ femaler
.:_I can't recall rlght nom.t.

. When you made a llSt of the hang up calls, you have
;.ldates attached to them, the day on. whlch the call was -
"f»made, is that r1ght° T:". |
-That 5. correct.:ff" ”
t,Do you'remember whether any of the hang—up calls were

»h?made on dates when Mr. Sveum was in- jall?

eres,_I do belleve that 1s correct, that p0551bly one of .

‘rthem was. when he was in- jall
“;Could'lt-have.been:two?‘

?~Could'have‘heen.l‘

- Was that. information included in the application to

- APH,
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"affalrly complete descrlptlon of the actlons that would

'sf;It seemed llke the appllcatlon 1ncluded a potentlal to

NO S

' t*In the appllcatlon to Judge Callaway you 1ncluded a

‘hfhave to be taken w1th regard to the vehlcle of
5,lnterest- I thlnk you 1ncluded the p0351b111ty that 1tdh
B nould have to be taken to a. dlfferent place, 1s that
| r1ght° | E » | B
iThat S correct | o
F;And that there m1ght have “£0. be, a key mlght have to be:
_obtalned for 1ts operatlon, 1s that correct° s :
;tihat.Sfcorrect.ﬂflU"' | o
'”ﬁléo the order or” the perm1581on granted by Judge
a.xCallaway 1ncluded the perm1551on to do all of that 1f =
ALYOu needed to9 ﬂ"“" ” B | |
That}s correct._b;

I:think*yOur.testimony ln~responee*t8'Mr;1Kaiser‘s~ﬁ

1‘quest10ns is you dldn 't need to do all of that, 1s thatfcjfﬂ"

v
E

»“;Erlght°
f,jThatﬂs.correctr'i
N
| -use the battery, the automoblle battery to power the
,dev1ce,,1s that accurate° S
-eThat's accurate |
o Thls dev1ce apparently dldn t need that°

'g.ThlS partlcular unlt that ‘was. applled to hls vehlcle
. A _ APE
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e e T

7?i;own 51ngle battery source.;gai'
ai;Were you part of the process by whlch 1t was attached
; nlto the veh1cle° ‘ e .
_téxnwa§ﬁthere. I dld not do the actual attachment
'f;proceaa;,i‘ .
_Dld yon.observe lt? |
bersh I d1d
;%_WI belleve you testlfled that at least ‘once that battery
| ;had to be changed9 | Ea h
.The battery had to’ be changed but for loglstlcs the:f
'h-whole unlt was ‘removed. and a.new’ unlt was replaced | lty
was much qulcker and safer vt_olv_JUiSt r'emove the whole
| nnit:andﬁput'ajnew~unlt with_aenew;battery on-the
’vehicle;v o dﬂ'f'é | |
~bWér¢f§on;breéentfwhen-that;habpened?_:J :
‘L'Where dld that happen’ In-what geographlc locatJ_on’>
d-They all occurred at 26 -= I m: sorry, 2426 Valley Road ‘
_feln Cross.Plalns. And I‘m Just trylng to recollect I.

;belleve all of the exchanges occurred when the vehlcle '

'h"belleve the vehlcle was 1n the drlveway on’ each tlme
“that the_nnit was.elther»placedvor_remoVed othervthanﬂ.

‘the last- time on May 27th when the.item;wasfremoved

‘was parked ln the drlveway I m trylng to- thlnk—,— fIf"

/

72
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G e

Qh}}Others~dbn't'intereSt me asﬁmﬁéh e

5:iﬂfac1ng to the street

'v,-~That s correct. 5'

"jffrom the'vehlele at-a- pollce 1mpound-area :

ffh.How mahy vehlcles'were An the drlteway the.flrst tlme ‘t
o the dev1ce was . 1hstalled° : | :

. “»ﬁMR@;KAISERfSJObﬁéﬁgiQﬁ{"féiéféhéé;{fi;h;b

THE COURT I']_l 1etltgoOVerruled

.13'Howvlong‘1s the.drltehay frbm garage totstreet°-:"'
1‘I would be gue351ng, but I would say 1t would be the
.'length for: pos31bly two vehlcles to flt.. |
diWas the vehlcle that was parked in- the drrvehay closer_'

'frfto the street or to” the garage'> if | | o

v Sveum.s vehlcle the flrst nlght'that Qé placed'at

‘hlen,vls'that_what,you 're asklnéhtthat vehlcle?_

I mean the vehicle to which this device is attached.:

’ On the flrst tlme we placed the 1tem.on the vehlcle on

-_;Aprll 23rd, the vehlcle was closest to the garage, :
: So the headllghts were fa01ng the street then92.17

nghat, to what part -of the vehlcle ‘was - the devrce ‘
'fattached° ‘Was ;tew- : | |
HiSomewhere.te;theﬂrear;;teﬁardsfthe feaflbﬁ@pér areatg

| thle it’have'beenh fj;Does this'téhibiefhéte ehtrhhhé"

- ..Yes, I believe it does.

" 173

78 .



._‘Qkayv I'd llke to move, ;|_f I i

' Would 1t have been under the trunk area°

Could have been Agaln, I was’ not there to actually

jsee the actual placement. They descrlbed 1t to me but
r[iI belleve lt was somewhere near the rear bumper under ijf

I,;;the~plast;c_area~near”aumetal-portlon;under‘the :

yehiclerf'

_.I'mVSOrry? S
: QeUnder the vehlcleL

. Did- YOu Watch themxlnstall’lt?gm‘:'”

‘:NH I was there wh1Ie they were rnstalllng 1t but.u‘
;e they were on thelr backs underneath the .car and I was e
| not down there w1th them when.they were‘buttrng 1t on.

.iHow far were you frcm the car9 E ‘

. A few feet.'d" |

-'How close were they to the garage door as they were on
‘:therr backs under the car? | N |
'L;Very clqse 1f I recall There was only a couple of
.“feet between the end of the back end of the vehlcle and
'.the garage door whlch was shut at the tlme.‘i: |
' _Was thlS a orne or two car garage, do you remember° d:
'f:I should know, but, at thlS p01nt I can' t recall T
",,belleve—.—' I'm not g01ng to say I should know but I

can t recall

f:to the. search of the

' residence.- You ve glven an 1mpres51ve descrlptlon of

. APH
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.

,eff@-'

o i_everybody 1nvolved 1n the executlon for both locatlons.t‘ﬁ

- fthese warrants and I read the search warrants to

f;‘reference famlly members or names’ that are assoc1ated

V!_your tralnlng'wlth'regard to stalklng D1d you help
Affgexecute the warrant, the search of the re51dence |
j'.au;lthorrzed by that warrant9 E

CYes. |

:_iHow many other people”heiped you execute that warrant°'uﬂf'”
l:hThe warrant 1n Cross Pla1ns—”—§7-°

;yYeésﬂi:‘ - : N
:‘a*ffbécauSéhi;Fi%if'=Iﬁassigned'Detectrye"hnderson'aST'
';i;thefeVidenCencoilectori; Agaln, w1thout reyleWAng aji"
;;égreport,ll would say SlX to elght law enforcement .

. 'personnel as well as there was a Cross Plalns offlcerff
*Qf;that came.. and stood by or poss1bly a- Dane County deputy
'ahfbecause the- Cross Plalns offlcer mlght not have been
’,z-avallable.xAWe had one unlformed offlcervthere w1th us .
";iwhlle we were.executlng it | |
.ﬁ,,When you say you a351dned Detectlve Anderson to be in

'*Tcharge, what does ‘that mean?' 7?_T\TJ*

)

4h.I had had a brleflng before the executlon of both of c;ff.u

tﬂThe language was qulte 51m11ar 1n both search warrantsr;-

~as to what we: were g01ng to be searchlng for.r I also'
'afat that tlme brlefed h1m on - some other hames of papers

lthat should they flnd that I should be notlfled

g 50
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.Q,search warrant., I wanted them to make mé” aware 1f theyfd
were flndlng somethlng w1th these partlcular names and _l

lﬁI would look at 1t

I then went to the Cross Plalns address

f:andEWashthereAwhllelWe‘enteredrthewresmdenoe.and;the,,.f
Z:eaecutlonibegan‘and”the'searoh-beganr:'Thererﬁasdnoione;'“
dfhome at the res1dence at the time. As'issneS"came\uan,"
V';,spoke w1th the detectlves at the.scene and dealt w1thA
":;;those 1ssues or questlons as to whether a-plece'of
4ew1dence should be selzed or not as" I had some of the-f
'frbest knowledge as to the totallty of of4Michael‘s'pastji3

'4;cr1me 1n relatlon t0o the new crime. Detectlve Anderson

also had 81gn1f1cant prlor knowledge, and I felt

) lvconfldent that she would also be able to evaluate the :

o) :Js ,

W

’ documents you cons1dered 1mportant° For example, was

-dec1s1on as to whether a partlcular plece of ev1dence

,would be selzed or not.

A

:;Dld Detectlve Anderson have the tralnlng you ve 's )

N

"'deSCrlhed31nﬁstalklng énd_cyberfstalklng%v_f'” -
Not_as e.i?‘ﬁéné:ive, as mine, no. |
Has she had any? . -
I thinkushe;sfattended;some~trainin§s, yés,ul
”Was there any 1lmltat10n placed on those d01ng the'

::‘searchlng by yourself Wlth regard to the dates of

- 76
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'ngmportant enough to be selzed°

o~

vfthe telephone blll dated 2000 the year 2000 con81dered~.

“w;If 1t had somethlng else of ev1dent1ary nature on 1t
o Z:The telephone blllS were malnly to show re31dence and
'"occupancy and as to who was re51d1ng there as well as

“ettlf there was any other 51gnlf1cant ev1dence of thlS

.crlme;f

';i~N°Wr=theTe-weréwSpecificfnames‘iisted inltheluar?ant:’
.-;ﬁiI thlnk Jawle iohnson, Bonnle or* Jay Gould Wére thereagrf

- other names“that YOU had asked people to be aware of. ,?'"
~“iﬂrdelng thls search be51des those three9.ft |

.;5-Thathgcorrect.

Were there others?

awahere'were-other'nameS‘that'I‘wanted*them-to-be aware'

'j”bf;_ Should they flnd ‘those nanes on-a- document, they o

-{;should centact me R

' names féuﬁd?xE fi;ff¢ﬂ: T LA R

- Oh, yes.:

-.fThose names were not 1ncluded in. the appllcatlon for
r};the warrant though, is- that rlght°

'.fThat 5 correct

f_Dld anyone know those names other than yourself before ‘»'"

'you conveyed it to other people helplng w1th the

.search?~<

7

' 'f;fWere~any otheré_e~ Wereeany{documents@withfthose_other*l- -

g2 "




i4of that questlon ~The: peOple that matter are the

"ésking_her_whatfthe namesiwere. Ahd if she;needshto'

‘»

'31$people she conveyed 1t to She s saylng that s what
't;she dld She conveyed those names | o
MR SCHULENBURG. Well ‘my concern.ls thls;h
:};fogfagqnpru; There is a list of names. beyond those.?
hf4ihcluaeo”in’the'appllcatlonband in the warrant, :An&f
'hrilmﬁprobrné-Whether_theregis authority toieeize;thoSe.‘
'fother thlngs ‘ Ilaonft'reallyfhnomfifthereEWas_andf:
1fwhat the connectlon 1s to thlS crlme | B
g i} ‘;[‘H;E»ACOUR-T':_ .W‘h_at‘ "w_oul.d be‘-‘the standmgof o
'5er,-sﬁéumfﬁb‘cont;st'géizuiétbf,éométniﬁg not‘helongino”
f;o_ him?. | o
o MR scHULéﬁéURG'{ Well firgt’,.'i Eh'ink:the-‘
District Attorney sald in hlS brlef that he ‘is not
nconteatlng standlng It s g01ng to~ ; I m concerned
"?;Q;f thlS is’ used agalnst hlm, I don t know if 1t mlll
:yI'd rather see 1t get suppre851on now. EE: |
| THE COURT. ThlS is not ev1dent1ary : Yon;re':
:‘ynot on; dlscovery but'I 'm 901ng to allow some latltude..
vrAnd 1f I thlnk you re: 901ng too far,._'ll cut you-. off
Afand I'm _sure Mr. Kalser w1ll also object lf you re-
tgo;ng,too.far;;-} | -

- MR. KAISERQ’II:didn't-have aaproblem;with him.

A.*}‘.fygl:@ MR KAISER.” Objectionffwhatlshthe”relevance"7»'
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":j:refreshfherwrecolleEtién; deon!t haveﬁaaﬁrOblemﬁwith.

T-f,deteCtives that:werewthereyandnwhattnamesfd;d.yOn‘grve‘>;f*

o m ol

&jthat He was asklng her, who would have known those
o names before you told them, and that's the part I don t

”-aithlnk 1s relevant What & relevant 1s, who are the

..;th'e:m-'ﬁ =

B that;, I, agree w1th that

.analysis .--,..‘ o

.who were helping with the search? .
' The specific names or- = i . flTh. i

. So that's: - |

.3-'FI wondered:if-there was'one moré.. Other people'who )

_ to access 1nformat10n about Jamle by gettlng thelr
~,personal 1nformatlon.A I thlnk—'- I belleve, to the
.Jbest of.my recollectlon, it was only those two names,

'tlJamieﬁsfsister»andpher boyfriend/husband«at the time.

THE COURT Ahd:.also;“hOW«caﬁ“SBé'answer:‘
that? There 1s no foundatlon for her to answer that
MR.'KAISERwiLnght.‘.So#let-s,just'leave,:‘

MR SCHULENBURG I thlnk that 's a sound 3

MR KAISER © Thank you.

~'(By Mr. Schulenburg) What—names-did.you-tell totthoée-_

:'I was aware that Mlchael had utlllzed 1n the flrst case '

79
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hé:er:there7afreason‘YOu;did not includefthosé ﬁamesyig
‘?§£Yourkaépllcatlon for the warrant9l‘::drf“" L
-{;Q;Not that I can thlnk of » ey
'ﬂ;Dld you know of them when you aoplaed for.the uarrant°
:LfI kneu that he ‘had” accessed 1nformatlon about'those

'7persons:1n.the‘past-t'i} I didn' 't know' A the searchlng
7off1cers would recognlze the 81gn1f1cance 1f that name

1-was ‘on, a document...

n;couple moments here, Your Honor, please'>

'ﬂyou for allow1ng ‘the: tlmet:
'#?(By Mr. Schulenburg) 'd llke to‘ask a questlon w1th
'.f?regard to*the computer.. You heard the questlons I |
!?}asked earller‘about the ownershlp of the computer. .Did'
"}fli come to your attentron that Mr. Sveum s mother was
~;cla1m1ng'ownersh1p of at 1east some of the computeriU
A';equlpment~that<had“been,se1zed?" | | “
CYes. . |
‘Do’ you know when that came to-your attentlon9i Do'your.
"rrecords show that°: I should aek it dlfferentlyif~Did.

: iticOmeuto~your attention before-You appliédifor the -

MR SCHULENBURG"'Thank‘you."Couldvfthaﬁeﬂa ’

‘1CZTHE COURT f's:* . "fff7'-f7': DR

" MR, SCHULENBURG ~Thank you:
T(EaUSe).

At:-MR;.SCHULENBURG: liﬂm”nearvthe;end.ltThankv,ﬂ

R )
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o B e m o

'-I I can't. tell you the. exact dates of my communlcatlon ‘

i warrangzooo o

‘The warrant for'the-re81dence5

"tj;The warrant.for the computer = the search of the Dell

'tfttower and - the computer equlpment o - |

Av-I can tlrecall.spec1f1cally when that came. to my

xfattentlon that She’ was alleglng that 1t was herAJH I

hfuoomputer, that would be Ms. MaryAnn Sveum

:;?Would would some of the reports that you wrote~d
"hlndlcate when you.determlned that°‘ ‘ | |

‘:'SY@S;'I-bellEVéfI d1d~documentJ1n-a reportfwhen shéf“?

aelther sent a letter or-it: oame to the Department—‘t{.iftf¢; .

lt;belleve she.came to.the Department and sent a letter;

Z-h:Do you. remember her d01ng that° J. |

‘figespv : : |

*tifDld you Speak w1th her dlrectly°

. attempted to. e |

-:tWhatf,eh‘You-lmplyﬂb§-thatiéﬁswer¥thatfpoufwere_nOt:;dfed';

Md}She was qulte.upset on the occasaon that I.spoke Wlth .

'her at the Madlson Pollce Department and T belleve,'“

7 -

'*;even one tlme on the phone she hung up’ on me
'fWas that on the same - -day?
I had a couple of communlcatlons w1th her after the

.~execut10n of the search warrant at her re51dence, and

81]




1;;(wiﬁhfheiiin;pérsbniog by~phone;without;refreshing;ij'

'fmffI can t recall I belleve I documented 1t though

,~af1nd1ng anythlng there°

}}ﬂrecoflection'ﬁu-5v71 ‘.

lfAnd your recollectlon Stlll is’ that you F not sure 1f a

'jdthat contact w1th her was before or after you applled

lrfor the search warrant of . the Dell tower°

.hIf it .is reflected in one of your” reports,‘would that "
'fbe?an-accurate;datez,_a | e

ihYesﬁd‘
- '2*?ff:MR;‘scgULENguRé}*éaii;fighﬁ,5;i;havefnofdﬁﬁefh
.;{éﬁésﬁioﬁs,“Youé'ﬁoﬁéfﬁf;f}ﬂ"‘ . e B

| THE COURT : iéftheré‘goiné*ﬁéEbéfsomeir,7
.redlrecta . o N

MR.  KAISER: Yes.

| THE coURT;'.Ahd;isfit to refresh recollection.|. =

"f'w1th a report° SR f:u. o
”;MR. KAISER.  There. is.just a -couple of other:
~th1ngs beSldes that |

THE COURT - Do you need any a351stance S

' MR. KAISEB.‘ I thlnk I found what T need
: THE COURT‘ Okay

REDIRECT EXAMINATION

- BY MR. KAISER:

;tDetectivér ehowihg;you,{for;purposesvof'refreehing your 1

. APP
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'"3?Y' ThlS reflects that I recelved a letter from

~,lfOn what day9

‘1?vAs I'm s1tt1ng here and’ recalllng, T belleve 1t was the

: F;fday the search warrant was - eXecuted oF poss1bly the‘

”'Q.agaln, I reoall ar.- attempt at a conversatlon w1th her

':'[-qurtezlrate.. And at’ that tlme she, I belleve she dld :

o recollectlon and not ev1dent1ary really, Page 223 of

"fvthe discovery Does that refresh your recollectlon as . |

e

f;to,when,eatnaii you,heard from Ms Sveum?..J;’

i Ms. Sveum about the return of the COmputer

..;',_

-iJunefl6th;' ff'*‘-;',ffdv*ﬁdltﬁ”t.yﬁ

< Didfshe:eyer_claim*to'you:or“tohanyoné'WhO»reportedfit.' ;

jto'youithat shelwas the*onlyfsolefuser"of'the-computer-f‘im

‘”ias opposed to belng the person that bought lt9 e

':next day,.Ms..Sveum Came to the Clty-County Bulldlng -
'H'or ‘a couple of . days thereafter, I can t tell the exact
o date —— demandlng coples of the search warrants. And

':the search warrants I belleve had been sealed and

,:1n the Madlson Pollce Department lobby area and she was |-

,indicate'that'the computer was.her:computer'that?we,had'
 seized. : ) B
";Okay 'But nyrouestion was,:dO;yoquécail - as the best
as you can recall 1t now, that she sald to you that |
'shegs~the'only:person,that uses ;t;and-that~M;chael o

B doesn‘txuse;it?fT‘Vb




eNoyt I don t recall that

:”a;Okay Detectlve, 1n reference to maklng a dec131on

?;5had to do W1th the defendant and hlS stalklng based on

”;:;they located that mlght have thlS 1nformat10n on 1t
‘a;:thousands of pages of documents Ain- order to dlscern'i'

‘ ]_”actLVLtles?,;

"{f;about ‘what, 1f anythlng, to. take from the defendant s‘,”-

'T;home,‘would 1t have ever been pos51ble for you to go
-through almost 2 OOO pages of documents to’ de01de

whether or not they ‘were the ones,-they were ones that

.;fyour;knowledge and‘exper;ence_whlle you were atfthe o
_house?

ﬁhokay;sxso based”on.your-brieflnérwithchefdetectivesf;xf 5

-f;what was 1t your expectatlon that they would do based
on. your brleflng them about names, and~about‘what;was_‘
-in the search warrant?‘

. To search for 1tems that appeared to be located, that

d;All rlght.. And dld you subsequently go through many

Ajwhether or. not . they related to stalklng or. other

tYes.,-

’.Includlng v1olatlons of probatlon because that was part?"'

4;of your 1nvest1gatlon, wasn t it?
j‘;That's.correct?
: Eor:instance,.if‘it wasia condition of'thé*defendantﬂs

‘APP
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--.;of the crlme of stalklng has to: do w1th the level of '

<fgprobatlon that he not use the computer except under

5;very llmlted c1rcumstances, then whether or not the

'»T'user«ofﬂthe.computer pertalnedrto:stalkrngmor~not ‘v'“’*”f”

usrng‘the computer could have been a V1olatlon of
-ﬂprobatlon,:lsn t that r1ght°.'f | |

That s correct A‘ |

':j:And you part1c1pated 1n eventually the defendant s.f
‘irevocatlon oy hlS probatlon based on your | |
rnvestlgatlon,;dldnrt you?{ie‘ ;' | |

v‘That s correct.p,h

'ffBased on: your knowledge of the crlme of stalklng, part 1

f:femotlonal dlstress of a v1ct1m, 1sn t that correct?; L

A

yffThat s correct. )

'All rlght : And the fear that they experlence as.a

~}result of - the conduct towards them, 1sn't that r1ght° ij"""‘

AfThat's correct.'

'f};All rlght.; And ‘that could result fro —v—.vAnd‘hasedfon .

- your tralnlng and experlence, and based on

'7f'1nvest1gat1ng other stalklng cases, that could come |

“'from somethlng as apparently 1nnocuous to another l
person as the dellvery of roses to a workplace, rsn't
‘that r1ght°' ’ o “ |
fThatls correct;_g

: sThere is,noflimitation'on how'many or ‘how fewxhangrup_"s
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'?,foThat 5. correct

"IAThat 5. correct -
Hf:'GPS dev1ce had to be replaced the ‘car was where'>

: drlveway

'nQ,All rlght._ And where was. he supposed to be llVlng

’__probable 1nference dld you draw from the fact that the

:@;phone calls from anonymous phone booths a person needs |

"to recelve before they fear that the stalker lS‘?’A

gflstalklng them agaln, 1sn't that r1ght9 Jﬂ?* '7

s e

And you dellneated in the affldav1t in- Support of YOur N

:request for the GPS dev1ce,_the phone calls that came e

:anonymously from phone booths or from thls Kltts Korner

f,place whlch had no. other apparent source other than'f""

;,these were dlsturblng for Jamle, 1sn t that correct?'f

”*yYou sald earller that every tlme you; every tlme the

u;In front of the re31dence at 2426 Valley Road in the .-'”

'ﬂfJQAnd thlS is in the mlddle of the nlght when 1t's dark,."'

715 that rlght7

"?That s correct.~,;;

accordlng to what he told hlS probatlon off1cer°-
n:He was supposed to be-11v1ng w1th hlS 51ster in Iowa
h,‘County

¥;Now, not looklng as a legal technlclan but looklng -as a

normal person An a normal course of human events, what g

’car was . parked there in.the mlddle of the nlght for how

APP
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“’I belleve has ass1sted us.’ Show1ng Page 154 of the s

‘ka‘happened on’

‘:5Yes, thrs does.. -

'That's correct

ﬂ"fimany n1ghts°

For over two and a. half weeks I had that 1nf0rmatlon

‘ that at the tlme of the appllcatlon of the search
f‘.warrant the car had been there every nlght accordlng tofh(ai
lhvthe GPS.Ar:ﬁ

Andvso, therefore, about where the defendant was:d}ffff

llVlng, what conclu51on dld you ‘corme - to9

IEI concluded that he was re31d1ng or spendlng every

-;;'remember two years ago about what Mrs. Sveum sald to

fyou. Detectlve Anderson stayed after her testlmony and |

A

idlscovery, does that a381st you a’ couple paragraphs..u
-3jdown in refreshlng your recollectlon about what

'u-Mrs. Sveum may or may - not have sald and what day that

waOkay,:jWhatAday.was.it3f*r
May:30th. - - "’: o
.gAll rlght So that 's two days after you executed the,

nsearch warrant?“

- All rlght.xz.;d-what-did~3he say,to you?‘

she- -

. .87 _
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nﬁfYou by the way9 -;\Jlxﬂs;“V“'A

w"ﬁrYes, 1t 1s

"apShe wanted a copy of the search warrant and wanted an i
4'”§ﬁ.open records request. And I had been called up there :

'm'hreference that request : And I adv1sed her that the

h‘,adv1sed her that we had not copled hlS keys and that

i .also told her that I had contacted the jall to glve

'Is thls report by you° I apdlogiZé;:ﬂIsithisareportvby;';53'

5ll rlght What dld she tell you°

;_search warrants had been sealed by a Judge‘at thls trme
Aand.wouldunotlbe.released And I asked her 1f she d |
biaccompany ne over to the detectlve bureau and I would
Tlfanswer her questlons.' And she sald that she dldn t ;flf;;‘
‘;have anythlng to say to me. She was very upset about ;fi
‘”the damage that had been done to her daughter s, as she 1 S
'4;;descr1bed 1t her daughter s room 5 door.; And she' I

: stated she thought we copled Mlchael's keys,‘and I
'they had been placed back 1nto hlS property.' And I

.“fthem a message to 1nform Mlchael of where hlS vehlcle
was located at. T | | »
'.QUSO on that day there 1s nothlng about the computer,lls
.ithat correct?.‘. - o
'sﬂIt was only after the June 13 lettervthat you heard };

'anythlng from her about the computer belng hers°

aPg 93
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~5A:

That's correct

MR KAISER" All rlght Nothlng else -
fTHE'COURT: Mr Schulenburg° ";
MR SCHULENBURG Just one thlng

RECROSS—EXAMINATION

TuaBY‘MR SCHULENBURG. o

5«;1 thlnk you sald thlS already . The oomputeriwarrant'
"_was 1ssued .on June 4, 1sn't that rlght—-—=*
547Thatx5xcofrecﬁ:f

'51—‘~2003 Thank you : I have nothlng else

THE COURT'- Okay‘ Thank you You may step

downy. ;f:fva R 3>‘f E Yn?, T l‘.f ]

A‘tWitneSs-exouséd);r* |

- KAISER: fhank-you, betective. “I'move

the remalnder of the eXhlbltS lnto ev1dence;.'.-' |
| | MR SCHULENBURG’ No'objectlonf{:f‘A

kY

: "*ﬂ.THE COURT:v“All;rlgﬁt.*”i&béiiéﬁéVeverythi@gv

"<“1s in- evadence, 1 through 25 exoludlng 3 and 4. To -

:7317your knowledge d1d ‘you usé 3 and 49

MR KAISER' wnb, I dld not
'f;THE COURT-~ Dld you w1thdraw them°'h -

' *‘-MR: KAISER" I'm asklng to be allowed to

“:w1thdraw them.

. THE COURT: : Exhibits 3 and 4'aré withdrawn. - |
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(EXhlbltS 18- 21 and 23 25 are recelved)
(EXhlbltS '3 and 4 are: w1thdrawn) _,;;“"

‘3.MRngAISER; -State»-restsﬁ

~.;THE*CCURT: fAny-evidenceyer.Wsehulenburg?i e

" MR. SCHULENBURG Ne;'sirv-

‘ THE'COURT I guess It d llke to hear from you 1

. first, Mr. Schulenburg
MR, SCHULENBURG © Well, most of what I.would.

Qargueylsvl th;nk-alreadyiln mberief;-dThe@e'haVevbeen

"‘«3some additional facts included+thathére~not apparent

:V_when I wrote the brlef I could comment on those.y

Wlth regard to the 1nstallatlon of the

"‘QGPS dev1ce, 1t 1s, I thlnk apparent from the testlmony

that what - was necessary to 1nstall 1t was less than

7'.that_wh1ch wasﬁanthorlzedf They could have taken the‘

'»VehiCle and. drivenVit away.' My argument remalns that |

'?'the, 1t s, the extent to Wthh the authorlty 1s granted

‘Lief'theﬂreqnestilsnconstitutlonal;L”What;nasyregneéted;l:
onr posltign;isy,went:Well beyondfaetivity thatAshoulda'
"beyalleWed“withdut a warrant,first-being granted.

I've already 1ncluded my, the 01tatlons
Z;for that argument But in thlsncase, onr argunent is,
:that because they nsed less, does not make that

ldocument,mpre const;tutlonallyhacceptable.: It»stlllvt
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. ) ‘)-

"'iname on. the top of the affldaV1t and request for

authorlzatlon to search warrant°

-:hname”and 1t becomes a search warrant, then;fas w1ll.be

ﬁ:hshown w1th the computer warrantw 1t-has to be exeCﬁted

sand returned w1th1nlf1ve days TheY wouldn t have had '
.{:thto do thlS untll 60 days were out Qhat—s a

~;substant1al protectlon._~ EREEE

'aconcernlng where they were. w1th regard to the re81dence”
ywhen th;s devlcegwaS“lnstalled;' I asked about that
”Ebecause'there-is.theJCdnCeptxof»curtllage,,_And the o
a-,closer you get to a re51dence, ‘the more the curtllage
lilof that re31dence 1s apparent.-'It was on the drlveway '
-'and.lt was next to the garage, Wthh makes thlS 1n'f'a'
':‘terms of the- Fourth Amendment, an rnyas1on on. prlvate:
'gproperty. "One that 1s, in thls case, not allowed by '
;warrant but: 1nstead by somethlngAthat ‘s not a.warrant.v

1That"s why I asked those questlons.,‘

'-hthose.; That\thls is curtllage and that 1t doesn t

THE COURT What lf they just changed the
MR SCHULENBURG‘ Well 1f they change the |

R

K THE 'COURT: Okay

MR SCHULENBURG’- We also got -some’ testlmony

Wlth regard to the GPS dev1ce then, the_

_)

'ftwo p01nts I make that are not 1ncluded in my brlef are'u

;'Ql'mn

{authorlzed much more than 1t ought to Secondly—i— "‘;,"~
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.}gmatter how much of the authorlty they had that was
i{sused the authorlty that was granted was- too extenslve,7
I thlnk my other: arguments are not changed by the o

K ev1dence that you ve heard today s We Stlll argue thatl
'.the talnt from the 1nstallation of the GPS devrce |
"extends to . the warrant granted for the search of thex;

.re51dence and to the warrant granted for the search of"‘

A-the;COmputer.‘ Those are two dlfferent warrants h SN

“In addltlon, I don't count days the wayﬁ”lm"'“

: Mr. Kalser does in trylng to reach the flve—day llmlt

_.at Wthh a return of a warrant has to be made I“f-‘

h“-thlnk at least there LS no dlspute about the

;prop081tlon that the computer warrant was 1ssued on the:l,_'ff

'4th of June and the return was on June 10th
-1'M Kalser says that from June. 5 to June 10, that*
'flve days., But I, I don't count them that way I you

; count the 4th, the 5th day is June 8th.= If you go to

R the 5th, the 5th day lS June 9th.. 1. don t see how you e

don t count e1ther the. 4th when the day, rt s the day
',lt s 1ssued and the day’ 1t s returned, on the 10th
. o
: Those are countable days.t L thlnk my other arguments

_are 1n the brlef and I'd be repeatlng myself.

THE COURT' 4Okay Thank ycu.. M Kalser°"

'MR. KAISER' Thank you, Your Honor.' Worklng i:-~i

backwards; - countlng has never been my spec1alty. eI‘ve ;

92
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-lsﬁghad jurles correct me So I need to look thlngs up ;ﬂfs

"?when I'm countlng So what I looked up was,"”

'1990 001(4)(b) and (c) ‘This is alcite: from State v.

-'ﬂ“Edwards, whlch I cited in my brlef whlch tells us thatf

3::;the day of the 51gn1ng of the warrant does not count . —

’5f:towards the flVe days.;a~-f -

So a31de from that case, Wthh says that"Vl

.*;f,these two statutes tell us, (b) tells us’ that the day,
7v;{f"that if the last day when an act 1s done or has to be

'_”%fﬁdone{fallsgpn;a;Sunday,_the act'may be done or the

=@proceedindfhadlorrtaken on the next secular day ""So.?

v W know at least ‘one of the days between June 6 and

';”gJune 10 ‘was ‘a Sunday so- there 1s one. day ellmlnated

‘rlght there whlch puts us back to the flve days

t'?lhrequ1red. ‘But, 1n addltlon, (c) tells us: that,."When

,‘*fsthe last day ln Wthh the proceedlng 1s to be had or -

' &;the return flled " and 1t spec1f1cally uses the word

. 73~return, "1s a Saturday, then the proceedlng may be
V‘_ taken or the act done the next succeedlng day that is -
:,Znot a Sunday or. a legal hollday So by ellmlnatlng

:i Saturday and Sunday, that gets us- to Wednesday and we', |

hglssued the return on Tuesday

One " of.the requlrements,invregards-to4'

'lf}hsaturdays-is that'the"duly7established.office hours are -}

. 93 —

y-iﬂjthe flve days doesn £ start runnlng untll the 5th,. whatif;ﬁﬁf"’
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"ffnot Open on a - Saturday,.but I thlnk you ‘can- probably; '

ﬂ',i.hours;;_? EdWards spe01flcally sald thls is: not about5

-‘hfthat we' Ve complled w1th both the flve—day rule as well

';.Tnot in effect on that day and that 's.. true here.l If*;d';<":'

‘Lffasked—i—= I suppose—ﬁ—: Well, T never thought to aski= ?Q;;."

the court to" take jud1c1al notlce durlng the'fbffa -

'*heV1dent1ary portlon that our court clerk's offlce 1svi :

'-oplne as to that when you 1ssue your rullng assumlng?;’

that you rule in my favor.' If you don t, then I guess S

-:uthe statutes, that from June 6 Wthh would have put 48:f{

'"‘thours on a weekend for the return, that that gets us tol

And agaln, because Edwards says, thls o

T is - not a matte ‘lS counted by
-:countlng hours.. Thls 1s about countlng days. And so I

7{believe that, that between Edwards and the statute, C

'udas the 48-hour rule.v In regards— —31'75”
- - THE: COURT- V901nt me’ to'search warrant.._I}m;
bhav1ng dlfflculty flndlng At 1n the- statute.: S
.MR KAISER: 968—-.--—..--'1‘_ PR
| THE COURT' - Got. 1t ok;w-.. Thanks
', MR: KAISER: And it's two different.
'prov151ons in. that regard One of the prov181ons.1s

that.the—ﬁr 968.15 says, "B warrant must be executed -

APP
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'5¥,_the warrant was - 51gned by the Judge.x The flve days

1,',test1mony shows, 1s that the executlon began on June

»hhbrlef because there was no ev1dence, 1s Is have six

’afwondering as we went 1nto the brlefs and came 1nto

a'and returned not more than flve days after the date of

Alssuance.@ Andﬁt tfs the questlon whlch demonstratesAL

‘:that 1t doesn t count the fourth Wthh iy the day that af'

“}u'starts runnlng ‘on: the flfth accordlng to¥ EdWards
And then the second portlon that s
"relevant 1s 968 17 whlch says, "The return shall be

‘VmadeuWIthln 48 hoursgafter-exeCutlon:" aAnd what'the

"{6th ‘which” would have put the end of the 48 hours on'f"'

-'-»;;Sunday and that that,-so Saturday and Sunday don t 5; _f_}iv

o }count and 1t 5 w1th1n the flve days to then return it

3f>accord1ng to the statute by Tuesday

I belleve that the search warrants N

ﬂprov1ded an adequate ba51s for the selzure of the

"lﬁxdocuments.i ‘Bnd. S thlnk one 6f the comments that I want N

'ito make ate thlS p01nt, Judge, and I dldn't make 1n my -

‘lvolumes<of PaPErsﬂhere% I*have*three other'boxes. We

:-have other physical evidence downstalrs I'Wasf

today s proceedlng, what exactly 1t is’ “that he s asklng
f”to»bevsuppressed., The~only'1nference I*can»drawvfrom~
- the ev1dence that's been presented on today S. date 1n

the cross—examlnatlon, is that the defense is asklng

APD
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w

you to flnd that 1f you belleve, and 1t would be purely
d'_ speculatlon on: your part because there is: no ev1dence
B of thlS, that 1f you belleye that some pleces of paper

. out of. the thousands of pleces of paper that were taken

from the house that Detectlve Rlcksecker went through

and kept and have been enumerated ‘as many have been= S
3 demonstrated on the record today, that 1f any of those
vn, pleces of paper somehow don t pertaln to Mlchael Svemn'

} and crlmes or v1olatlons of probatlon, that, therefore,

you should quash the warrant and declare that all

be suppressed _ There 1s no case law to’ support that h

And there is no llSt of ev1dence glven to you of what :

they say was” 1llegally selzed whlch puts us back to the:

questlon af probable cause to search

And unless the court has some spec1flc

questlons about the aff1dav1t, I bellevefthat the -

‘ record here shows w1thout any problem at all that |

1n support of these search warrants,_that one flnds

'probﬁble ‘cause’ to belleve_that-these;re51dences.‘

. contained evidence of a crime.

‘ The7one,.if;he waseactually living.

there, would'have,t‘He_wasn?t}-fWhich'is further

eVidenCBVQf;the;fact'that“thekone;that-did have allﬂof'l

' thlngs selzed as a result of that search warrant should::d.-*

: looklng at the probable cause portlon of the aff1dav1t o
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his Stuffln it, conta1nsev1dence of acrlmebecause .
hiiihesisViieihgltOths ﬁrohationfdtfiCeifinUthe;first:ﬁ
~:place'about where he 1s llving, and that was 1n the
'tybuhiiékﬁb7§aﬁr‘brabationeafficérv Why would you.
:;adlsobey your probatlon offlcer about where you re.
ht{supposed to be llVlng 1f you re: not trylng to hlde

ﬁev1dence of a crlme 1n the place where you ‘are 11v1ng°‘

"fThat, by 1tself, prov1des probable cause to search So;i;:;

“fﬂpI belleve there is probable ‘cause- and that we should be“

: vkﬁab&é“to*adm1tﬁ1nt0ﬁedeence-anyth;ng"we;serzed:as‘a ﬁif

3?»7result of that search warrant

Whlch backs us up to the questlon of the

'ulsearch;warrantifer;theucr0sszPia;ns address Why would‘_tu”

w@d;use of the GPS devrce Flrst of all what we spread ofﬁ”“~57if

'3§Lrecord today 1s that the agents who rtutlnely dld theseﬁif?ﬂ?;;

'Yas a. matter of course,'used these aff1dav1ts and orders;_:“

':ﬁeto'carry it out- It was thelr bellef that that was thehihff7h

.Vﬁ 1aw, and Detectlve Rlcksecker took thelr adv1ce and “

‘Hoperated ‘on. that bellef

Sdbsequently we 've had an opportunlty as“jf"'

:;a resuit of thls lltlgatlon to do the research Wthh
'f;I ve presented to you. And I thlnk that the questlon
.":.that you put to. counsel is exactly the questlon that ;
-fmust ‘have never been. asked in Oregon and Washlngton,'

"a§%Judge.-_Somehody mustAhavegneverfbotherednto-askjthem;_,
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«‘zif-we'makeVitfaesearch'warrant;'whatreXactly isAit;,jl

ﬁf<what thlng Is - 1t because people are to be secure in.

t--wthelr property and thelr places..-Qkay? So what thlng

-g‘ils that that. we re: searchlng for? -Thatas-why-a:search. e

'fwarrant 1s not approprlate

Because, as counsel p01nted out, 1f 1t s"

'flfa search warrant they ve got to return 1t w1th1n flve A

adays Wthh totally defeats the purpose of the dev1ce

;He could have not gone to a- phone booth for flve days.,

'fNow the search warrant has to be returned And then on'f.

“5;the 51xth day he goes to a: phone booth not’ because the';.f-~5-

hGPS dev1ce 1s on the car, but because that s - what he

'a;lChOse to.do. That.was hlS pattern of conduct ,Hé.

.Jwasn t—“;' He had to work for flve days, whatever it
'?_r SoAthat 's why u31ng a search warrant to engage in

“fthe actlvaty that we engaged 1n here makes no senserg.f

g The New York case 1 crted £6 you makes’ ’

"muchfmore=sense,, The Maryland case. I c1ted to . you

. makes’much~more'sense. Maryland says, we never need to f”;"

{go “to the questlon of whether or not a search warrant
'-wwas needed because what we dld.was we executed a.i;i_
{,probable cause aff1dav1t to carry out thls non search
| And what I want to emphas1ze to the .

churt,'is_thisw;s'not‘a'search, ,Even-when-we re

hfinstalling the device onfthevcurtilageﬁoutside'of7the«~ |-

APP
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way deprlved of the use of hlS property And 1n faét
"e{re hoplng he 11 use 1t just llké’he always used 1t

s s Detectlve Rlcksecker teStlled So thls 1s not a

'~~stearch,ﬁkmhrsﬂastnot*amselzure Counsel is’ clalmlng a’
1selzure was authorlzed waseizure=only‘1ong enough.to“»c':'
'#ffgereturn the car so that 1t could be contlnued to be used 1

‘ﬁln the manner 1t 5 - normally intended’ to be used 1361  j‘fj§

'Iflt S - not a search Itisunot~a_selzure.lj
A search warrant should not be requlred
*ffand I clalm you don t even have to reach the quest10n~

because an. adequate probable cause aff1dav1t was -

'ﬁ‘rpresented to. Judge Callaway to ]ustlfy more than the

.QL*actlons the pollce took here 1n order to be able to

.e'were probablw g01ng to be act1v1t1es engaglng ln ;,
.ﬁstalklng of Jamle Johnson. And, s long as that was
perceptlon of an 1nva51on of prlvacy 1f that s the‘f
'Lanaly51s, of a Fourth Amendment analy51s. We have-
:<:juStlfled our actaon to an- 1ndependent maglstrate.
And When we go all the way back to.-
‘»ECoolldge &. ‘New- Hampshlre, that s all the court is.

'flooklng for, is: does an 1ndependent maglstrate make- ai
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determlnatlon of probabl, cause'> That happened here

You can flnd based on thatzaff1dav1 hat JudgeL

Callaway had an adequate ha51s to fl.dfprobable cauSe ;Qgp7t

to belleve that thlS had been gorng on There 1s a '_'

pattern of conduct Detectlve Rlcksecker explalns her

ﬂ_” expertlse 1n the-aff1dav1t., And we belleve the B

- aff1dav1t 1s adequate, that 1t forms an adequate ba51sll

‘ for the search warrant and that the search warrant ;x N

forms an’ adequate ba51s for the selzure., That that ;-"”

*jselzure of the computer was supported by addltlonal
probable cause dlscovered durlng the executlon of the f'

search warrant at the home such as the search englnes,»

'".,and that that . executlon of that search warrant on the

‘“pom?u?QF:Wasttrmely; ‘I ask you to deny all the A
dam?FiODS# ' _. | |
| THE;ééﬁRTﬁ;fAhythiﬁémfurther;iul;i.ﬂ
M Schulenburg7 : . | o l |
B - 'MR SCHULENBURG. ,’ T would largely be

repeatlng myself although we' dld say that, a31de from

'. the GPS unlt, there are def1c1enc1es in the- appllcatlon |

for the search of the re51dence 1nclud1ng there was no
tlme llmlt at all set on the klnds of documents that o
h,would be relevant that the last known V1olat10n by.
Mr.:Sveum was many years ‘before that.. I understand he

was 1n prlson for most of that tlme. But Stlll there

'APP
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;AEfgreally, lt 'S not on p01nt exactly, but 1t was

@Qfon that court, de01ded that thermal 1mag1ng of a

:wsyavallable to. law enforcement that encroach on prlvacy

V*farefotheraobjecﬁiohéﬁasfwéil;hjsﬁill,9uéy¢ﬁa{£hat,“ifdffj"f*['
.,..be repeatlng myself _‘;:'_'.‘__-::;_-" .-‘._:: ; . _ . 4‘ | - " _. \

’Esztlill LIf the GPS nit stands,.then there are’ :
‘tfotherbanélySeSjnecessary.“mIf‘ltjdeesn't*glt talntsnfsz
j;;:eﬁéﬁythrng)else; ‘That s'really Folth argument ‘

. THE COURT And assumlng the GPS aff1dav1t 1s#
. S "

.-;good, how does that affect your p051t10n9 Do you. stlll
cfﬂthlnk*the;search warrant-for;the*resrdence 13‘1nvalld?"'7
H'.Q*ﬁ;;'sMR.iSCHﬂﬁENBURGf- Xes;;-Thefé;is-an- o

"lenterestlng Oplnlon by Justlce Scatia. fit doésﬁrt1 S
-'slnterestlng to ‘see that JUstlce Scalla, of all justlces".

;afre51dence was a»Fourth Amendment v1olatlon. -thcourSe:
“this.- 1sn‘t that -But he'had an 1nterest1ng footnote;as:7
erell beglnnlng to.descrlbe the klnds of. dev1ces ;h |
.zlnterests., Agaln, he dldn t speak about thlS one, but
»if he spoke 1nha way T wouldn t expect h1m to speak about -
;other;deylces:that law enfercement:uses.:_He was{.;'
1'ﬁ?iarued;-\ | | |
THE COURT'; Is that the justlce that went
.’lfduck.huntlng 1n Loulslana w1th a party that had a case
' before thezSupreme Court?f | |
_MR{ SCHULENBURGEthes,ﬁbut~he_attachedhno<h'_
| | o : 'App'pqs '
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W thermal 1mag1ng dev1ces to ducks -and; therefore,'-”-h"

”f~whatever he bagged was sportsmanllke

_THE’ COURT - All rlght Thank you | There

“"'ifawere other motlons that had been made prev1ously by
af;Mr{theum,;largely»regard1ng~trxalﬁlssues=I.belleve;,b‘
v:i;yand I. thlnk the motlons to suppress-all pretty much
'h‘~flowed from the same core act1v1t1es as well as, Wthh

,iI thlnk is-a. part of thlS as well and that 1s theljﬂ

~,

'~{vcla1m that the. affldav1t, and I thlnk you alluded to

a_;}that,_for the GPS that there was elther materlal

.

ﬁ'mlsstatements or: that there was materlal omissions that _fl
efshould have been con51dered by the 1ssu1ng Judge
Startlng at that p01nt, T rev1ewed the;’

!ﬂheaffldav1t to obtaln the GPS as a. whole and then I

'u-have.beehdthe stateﬁehts that Johnsohﬁwas~receiVing :

| A'ﬁhang—ups durlng the course of the crlmlnal behav1or L
-:;whlch ceased upon h1m belng lncarcerated for'two/hours.:

”.AfterXSveum was released onsball'from-the:Dane County
4'Jail-on 778/96 Vshe reported hang-up calls. 'There;is f;
hargument made that that s a materlal mlsstatement :Séi-'“h
S Con31dered the aff1dav1t w1thout that And I~v"
-'@con51der it as well 1f we" had added on the 1nforﬁatroh -
; ;'whlch you brought out that well, ‘you: dldn t, other |

' than in the brlef or- An. the orlglnal motlon, that there |

o
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| ?~thas a conversatlon w1th Bonnle Gould about a’ person S
'”nénamed Tlffany who obtalned the telephone number, and

'xrthat there ‘were. two out of state calls placed and that fr-‘

:there were calls, hang—ups when Mr Sveum was 1n 2-

licustody that should have been added and that would have g.

—"pmade the aff1dav1t 1nsuff1c1ent

The aff1dav1t on its face establlshes o

Ejthe“affiant' Detect1Ve Ricksecker‘s, background-

>ffexper1ence, and “to a certaln extent knowledge 1n thls

"@ncaSe . That 1ncludes her 1nformat10n concernlng

y

Mr :Sveumfand hlS’hlStOry g01nguback@to the-v1olat1on_ﬂ

G Oof the domestlc abuse 1njunctlon in December of '94_""

P where/Ms.~Johnson‘wa3fthe‘v10t1m The fact that there

'-Q,Wasia convictionfthere There was a. subsequent

'5~yconV1ctlon for another domestlc abuse 1njunct10n where

5?;Johnson Wwas. the v1ct1m anGlVlng hang-up calls And 1n?;;Q'”

~'96 there was the conv1ctlon for stalklng as well as :

5'athe domestlc abuse 1njunct10n V1olat10n. .Agaln,fr-‘_fri

'A;M Johnson was- the v1ct1m.

Between '96 and July of 2002 ‘Mr. Sveum.,

';-waS‘incarcerated | Subsequent to hlS release, he.was;_:
l employed 1n the Madlson'—- 1n Madlson and 11v1ng in?the
4'Mad1son area but.notiln'Madlson, and that Ms.-Johnsonb'
‘cdld'report to. the detectlve that she ‘was now rece1v1ng

,hang—up calls. “Her telephone server was. TDS and TDS
o B  app
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'ﬂt;_from the other

ﬂ;records 1ndlcated that the hang*up calls were made from

'235;51x dlfferent locatlens around the west 31de of

krMadlson, from six dlfferent locatrons separate,‘one f"

It 8. also establlshed 1n the aff1dav1t

".'that the defendant was the prlmary user . or drlver of
=;~themBeretta , That the llcense number on the Beretta -

f_,was reglstered to hlm.a.That-he-was re81d1ng, 1n.all'

/

prrobablllty, where the Beretta had been parked and that
":the afflant was relylng on stated and good case law_

;_from the Unlted States Supreme Court as»well as

5

'statutory;provaernSﬁ1npthe-Wlscon51nuStatutesrf From'fu

x?that;she'concluded;therefwas”probable’cause.'
3~Probable cauSe, thlnk the law would

andlcate, must exc1te an honest bellef 1n.a reasonable

~>‘rm1nd that somethlng ex1sts and that that somethlng 1s

'*fllnked w1th the comm1551on of ‘a’ crlme.’ Thls is- - The ,

li‘taken a d1fferent1al standard when looklng at the
1ssu1ng Judge s~ flndlng of probable cause,Aand have
;Adsuggested ‘to the. courts that an affldav1t should be :
‘:vlnterpretedtlnta common:sense rather,than_a
'g.hypertechnlcal manner. ' - |

o And further, accordlng to the Chlef

'Justlce, probable cause for a search warrant, and th1s

—2PP

'-1#court's have tradltlonally, the appellate courts have 53! .
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.hfgis3mOSt'akih to:aosearchﬁwarranﬁ, is less than that
’atjrequlred for blnd over at a prellmlnary hearlng fAndi
7,#_that requlrement 1s B reasonable 1nference of

.Qﬁprobablllty or a. bellef or a plaus1ble account

R

:fglCons1derlng the om1881cns, let!s'assuMe“those were‘?l,ﬁh

'-;placed in the aff1dav1t and considerlng the case law N

< . T4

I:as I've just 1nd1cated that I belleve 1t is 1n_E,J
_tiasse331ng'probable cause at- a.prelrmlnary hearlng, even I
;;L;lf there is- contrary but bellevable ev1dence supportlng fﬁ
”1fthe'defendant S pos1tlon, the court can t welgh the;f“v
'2State s case agalnst that ev1dence favorahle to'the';'
'ﬂdefendant I th;nk even Wlth, w1thout the statement
fhthat I've. dlctated or lncludlng the other pleces of-d*
?”;;anformatlon, that that aff1dav1t was suff1c1ent to

ff;obtaln the order.

I don t thlnk—;—s Based upénfthe cases

[,Lthat were clted that I've read, and that 3} all of the
;hggcases contalned 1n both brlefs, I m comlng dcwn on the
'hf¢81de that holds that because the ‘car 1s operated on a ;'
“c;publlc ‘road and whlle lt S belng operated on a publlc'
‘f:road \there is no exoectatlon ‘of prlvacy, and that the-
- scases have held that 1nformat10n obtalned or galned
'7.23'through GPS tracklng could have been obtalned by

vi,regular pollce survelllance..,

_ The GPS has been 1nterpreted as a tool
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‘}Q;rdutlesi; And I flnd thlS case 1s more llke the Berry -

-g{case and that 1t lS permltted 1n llght cf the cases of

ﬁ.fsﬁKnotts and;Karo,yKrAFReO; I do. not flnd that there is
v,suff1c1ent ev1dence for me to flnd that g01ng 1nto the_:r:y
'gdrlveway, as has been testlfled to; 1s—5— :I_can,t,evenlihﬁ
hl;;determlne that that b5 the curtllage ‘<I<don1t'kn0wf;'-

:;,whether there Was anything standlng betWeen the publlc

ithoroughfares and the drlveway and the locatlon of the _

.__".'-vehlcle. o

Nothlng 1n the record suggests that thlS

f:,would be a v1olat10n of curtllage,.flndlng the

o affldav1t 1s approprlate for the obtalnlng of the GPS

-.tracklng And flndlng, furthermore, _that thlS was not

a'search,_1t~was not‘an ;nva31on, it- wasn t an entry

‘,"into the;vehiciet: It was much less than that i am%:j"'

~

lsatlsfled that s éerm1531ble.‘ IHn, furthermore,~
;-fsatlsfled that the Jackson holdlng 1s dlstlngulshable.
Because I belleve 1n Jackson that state 's - constltutlon
;mas read by the courts to protect 1n a greater sense'

'?than the Unlted States Constltutlon does. Our'COurts:T

have not found that.' I do not-belleve‘there is a S

“Wlsconsln case that 1ndlcates that Wlscon51n v1ews the o

Fourth Amendment or the Wlscon51n constltutlonal f_'

N counterpart more‘exten51vely.
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- - that!

-.AS‘a'ﬁattef of’fact, I thlnk the case

4f};law says that we vrew our¥ statute or our constltutlonalJthf_.

: prov1s1ons the same as. the Unlted States Constltutlon -

”];and that we rely on federal case law 1n that regard

Flndlng that the GPS was approprlate andt-;fh*"

'rthe 1nformatlon obtalned from it was approprlate, I'll

;flnd that the search warrants for the re51dence and the'

whouse were also approprlate I thlnk the statute,‘i

"j,968 15 and 968 17, poss1bly could use ‘some -

:‘thclarlflcatlon I thlnk one could make an argument thatf:

vf:a search warrant must be executed w1thln the tlmev

“‘~:rgperm;ttedy.that,s flve day3ﬁ~and that:oHCesit's

higékecuted,ithefreturn muét*bé"made within 48‘hours‘after '

M

In any eVent the record 1nd1cates Ehe;w'”

la;]search warrant for the computer was executed on the 6th‘:7

'hg}and the, I belleve the return was flled on the 10th

R Was that the ev1dence°

MR; KAISER?: Yesleh

THE COURT So I ‘do flnd that 1t was executed'd
'1gfhw1th1n the tlme llmlt and that 1t was,_the return was

~7fflled w1th1n the tlme llmlt., It mlght be an‘fﬂﬂ

iuilnterestlng questlon for an appellate court, but I

i don t thlnk it controls at this p01nt for my dec151on—‘3-~

maklng purposes. I'm denylng the motlons. Where are

APP
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'7,_we_at{now° Do we have a trlal date on thls9 o

MR KAISER' No,jwe°don1t§haveyone-set.yet,7uf

sudge.
* THE COURT: What's the next Step that ‘weneed
',Fd"dQ?]r,f::' S Co
' .-;QtMR;:KAiSERf' Assumlng that and 1t's my
'yunderstandlng from the court's comments before the
-‘argument;;that;we_re‘nothgolng;to;lrtlgatevthe-other;'
| fmqéi;QS}phéttwéie‘g;eyigﬁslyffiiéduqat.bydcaﬁgsel;:-

Af'Then;]my positionfwouid*be=that,%for'the7court'sh

L schedullng purposes, in that we w1ll need a falrly

j»substantlal amount of trlal tlme to go through thls 3

"hlstory of the defendant and the v1ct1m as well as

present the.lncrlmlnatlng-ev1dence*that WaslescOvered S

BN

i 1n hlS house._:That.we wouidaprobably’need“alweek'for

vjthe trlal A In other words, 1f‘we ple the jury on

(‘-'\

' THE COURT: Oneuweek?h o

. MR, KAISER: Yes., '

. THE COURT‘, Do you'concur,FMr;:Sohulenburg?; |

thg. SCHULENBURG' -1 don tknow yet: "I've= -
My app01ntment so. far I thlnk was to—f—‘»Iﬁmrnot'suret
_what my app01ntment was._ It Certarnly was to address

_ some of the 1ssues ralsed by Mr. Sveum -chers Ifthrnk

...APP’
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v s g e ool e e o

;app01ntment_'

h‘:my 1mpress1on that because Mr. Sveum 1s a layman,x

'}still?renain I d1dn £ br1ef all of them because there

{

' THE COURT: My-.—}

MR SCHULENBURG L don't have a feellng for':‘ ';u
1:;5;how long 1t would take though

THE COURT : My app01ntment of you was a full;V"pffi_

“MR. SCHULENBURG:. All right.

-vTHEwGOURT*'A— -for'théiduration&'?Aﬁd.it7was;‘4.7

K P

.*ikalthough he appears to be ‘an 1ntelllgent person, he 1s
:quntra;ned rn;the ;aw. I wanted hlm to have not only |

- :;Ethe'benefrt?of’having‘an experlenced competent defense_:

.}:;_attorney, but I also, for the eff1c1ent use of the‘

h:}.court s. t1me and so on, appolnted you so that there 1s ‘

.dg{:{legal counsel to av01d the sorts of delays that are-

ﬂlntent, my understandlng that you would rev1ew the }f. '
motlons on flle and pursue those that you felt were B

f_'worthy of pursult

MR SCHULENBURG ‘ I pursued those that I

'~Afiwthat I thought were most worthy That 1s, I brlefed

“ﬁd:dlscussed w1th hlm the extent to which we Wlll M:_1."

B N

5;iwére5maﬁy “If my app01ntment 1ncludes representlng hlm ;ﬁli'f

mut'\<¢
at: trlal I certalnly don t object to that

/ffﬁlnherent when a: person 1s actlng pro se.g And it waS‘my 1

'ﬂzthose;- I have not rev1ewed the rest of his. motlons and | O o
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-;éexpressly walve them, I haven t done that, Judge

THE COURT Well I had numbered the motlons

‘:1and talked about them at one p01nt -and I'm 901ng to do :“

%‘J:that agaln, brlefly Motloano; 1 was tozbe - =
j-:_:i;-_unrestralned Well that s, that s a trlal 1ssue and T t;HV
't'don t ant1c1pate there w1ll be any problem because ﬁ‘ :

”Qithere is the belt and whatever we need’ that'

ﬁ:;iUUObtruSlve..vSo I don t‘thrnk~that s*an“rsSUe;i-
B Motlon No.'é‘was the motlon to dlsmlss. ;.;f
'?;ﬁjThat s one.you may want to pursue or not.: That 1s the';’
h;;lnterrelatlonshlp of the stalklng statutevas 1t relates

'”jtqgthewfacts 1n thls;caseys T *'dg"tt:" '; ‘:h t'

. MR.iscHULENBURGA'fThat»we.wish;to;pursué;__~“-

.. THE COURT: ' All rlght. No;;3,”i5'the'motion'.

,;t0'sequester witnesses; Agaln, that 8 a trlal 1ssue.¢

f:That w1ll be” granted

-'No; 4, . is a motlon for the Fianks '

o Noax5,jls a motlon to suppress. ThlS -

-'goes to the GPS._ That's denled

- Motlon 6 is a. motlon to suppress,-I .

LAbelleve, 1nvolv1ng the motorcycle.

«.;MR, SCHULENBURG. “That was I thlnk ‘the 1ssue:.

L of the Skl mask and the selzure of 1t by hls agent

o THE COURT All rlght.v Are you 1ntend1ng to .l

_APP
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a-pursuéﬁthataji,‘j. .

MR SCHULENBURG o Wbuld likeaSSmé'timé7£d'“7”"”H

7lﬁcon51der 1t I'm not prepared to walve that yet
THE COURT __Nou-_-' That was No _6}- Well,

55?{1 ve got two left and‘that s an 8- and a 9. I have_i_"‘

-ilianother motlon to suppress, that s the premlses That

'ﬁwould be-denled And a motlon to produce, that s a,' ;

‘5ba31cally a- dlscovery 1ssue, and I ll leave 1t up to ;jp

‘1counsel to let me know whether or not- you belleve there:
i?ls;anyllssuegthere; . B | A |

| So, as T see if, there is d motion to
E‘dlsmiSS baéed“oh'thehstatute‘and:its;anehdmentsdurlngh-
.hthé times‘ana,a‘m@tiaﬁ tovauppressfrerating“tb.théwski‘j

'“,dmaSRuand-theﬁagent‘siactionS;- Actually No;~7*was‘the'"

~:}Eianks motlon so I haVe accounted for all of them._ Allf"f
A'll‘rlght And Colleen is in- here now Wlth the book and

"chounsel belleve that at least prellmlnarlly we can have;ﬂ

:ja plck and go for one week.

. MR SCHULENBURG'T I know less about the case -

'ff"than‘Mr. Kalser._ I -have no objectlon to the estlmate ‘

Ii.;oflone'week,~however, I have not_begUnjto'rmmerse
h.myself in'thlsfcase'and, thereforé}-willineedltime.to:
- do that. e o - |
| MR,"KAIsERQ: aﬁdgé;'tne”bthér.queStion I

would ask is-if we could start the trial-on a Tuesday

111
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:'xathethhan.a Monday afternoon :}3 jT(i

L THE €

. MR.'KATSER:.

"% THE.COURT:

.. MR. KAISER: °

xTHEQCOﬂRTi

'“MRT=SCHULENBGRG;.QDefineLWorking,eplease}"' |

- THE COURT:

:f;perspectlve.T;'

B struotu?efright now?

N

MR, KAISERAQ

l'thoﬁgh; gIgappreciate

 THE COURI'-

. there are-any motions

" IHE CLERK: .
f@;THE'COURT.

f.75MR KAISER.

©- MR.. SCHULENBURG.F so;far,x'm,f;ee.i' i

TITHE,CQURT:

B MR,‘SVEUM:-

“THE COURT:" .

MR. SVEUM:

- me some love:

COURT:

’ii'ﬁeantﬁfrom‘anyeneligious_[.i“

that;'

_er;,SveuQQ»What is your sertence

That could p0551bly 1nclude a

I understand.‘:l

Any problems w1th worklng on

'Ndrf}ThanklyOu'ioriaékiﬁdf-,7

We ll need some tlme 1n case

flled

The week of May 2nd or the 1st. '
The week of May 1st°

That should be flne._

'I'got éll.the’timeQin*thé‘worldQ '

You re not g01ng anywhere7'

Unless the Court of Appeals shows- e
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A

“1~j that Monday°‘

-;flf 1t s p0551ble, I would llke you to. do openlngs on

~THE COURT - Okay. You ﬁave sOﬁethlng:pendlng
_,_.1n the Court of APPealsov.”'“ : w R ST
| ' | MR SVEUM‘ I just flled a notlce of appeal -
.ijtbut, it w1ll be pendlng A

THE COUR‘I‘ From the revoc:‘atlon'p

.. THE COURT: ' Okay. ~ Well, that doesn't involve-[. .

- me at this point. .
',e.ax,foRfaSVEUMa;ﬂNo}i;‘;.;"fief

ME. SCHULENBURG. This ‘i a pick ‘and ‘go.on

- THE COURT'V No,Alt would be plck—l—,‘Ijguéss;

e

"tf~that day But we'll see what happens.f Mr. Kalser is '“f

_requesting_thstart.on Tuesday. As- long as we- don t

‘}j;waste court tlme..::" - ' ) “ .

xaL;Mﬁ. KAISER" I understand that, Judge.et
'vTHEfCOURT:i Thank you.. We re adjourned."“7
.‘.MR KAISER'A Thank you. B |

‘(Off the record at 12 00)

.-1***

ARP
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.. [STATE OF WISCONSIN' '} : -~

I Nadlne M. Rlpp, a Clrcult Court

hJReporter, do hereby certlfy that I reported the
.:d_foreg01ng proceedlngs, that the same is true and

. correct as reflected by my orlglnal machlne shorthand f
}:notes, conSmstlng of 114 pages,.taken at sald tlme and ‘
7%place before the Honorable Steven D. .Ebert a Clrcult )

”;Court Judge pre51d1ng in’ and for the County of Dane,,;‘

'

“:QState-ofswlscon51n,1n.*]"

CoN,

:“ﬁﬁﬂWZHf,) ‘¢7r) 74?fh-';
Nadine M. Ripp, RMH- {
Off1c1a1 Court Reporter

L o Dated af Madlson, Wiscon51n, thls 29th -
.day of November, 2005. : _ , .

”The fore901ng certlflcatlon of thlS transcrlpt does not'
u_apply ‘to any reproduction-.of the same by any means
"'unless.under the direct control and/or direction of ther'

ﬁcertlfylng reporter.,
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o :MICHAELA SVEM

PARN E

O O

STATE OF WISCONSIN‘ CIRCUIT COURT ' COUNTY OF DANE
S ~° BRANCH 4 i L

~ STATE OF WISCONSIN | w

Plai

e RDER DENYING o
] UPPRESSION RELIEF
A o asé No. 03 CF 1783 =
-VS- . ' .

o coxm
DC;%S ool lNT\’ a

Defendant

IT IS HEREBY ORDERED that the suppression relief, E'sought;' by._the .

" defendant. aﬁd,'eo_nSidered in a motion hearing held on NeIrember 4,

"2'.005,' is denied.
- BYTHE COURT:

Hon Ste%erl Ebert T
Clrcult Court Judge-Branch 4

Dated this _l_ day of April, 2006.

<t~/
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STATE OF WISCONSIN

IN SUPREME COURT

No. 2008AP658-CR

STATE OF WISCONSIN,
Plaintiff-Respondent,
v.
MICHAEL A. SVEUM,

Defendant-Appellant-Petitioner.

ON REVIEW OF A DECISION OF THE WISCONSIN
COURT OF APPEALS, DISTRICT IV, AFFIRMING A
JUDGMENT OF CONVICTION AND AN ORDER
DENYING POSTCONVICTION RELIEF, ENTERED IN
THE CIRCUIT COURT FOR DANE COUNTY,
HONORABLE STEVEN D. EBERT, PRESIDING

BRIEF AND OF PLAINTIFF-RESPONDENT

ISSUE PRESENTED

Did police violate the Fourth Amendment when
they magnetically attached a battery-operated Global
Positioning System (GPS) device to the undercarriage of
Sveum's car pursuant to a warrant issued by a circuit judge
while Sveum's car was parked in his driveway?

A circuit judge issued a warrant on probable cause
authorizing the attachment of the battery-powered GPS
device to the undercarriage of Sveum's car. The trial court



concluded at the pretrial suppression hearing that the
attachment of the GPS device to the exterior of Sveum's
car did not violate the Fourth Amendment because: (1)
there was no "search or seizure" and Sveum did not have a
reasonable expectation of privacy in the information
provided by the GPS device, that being the location of his
car on public roads; (2) in the alternative, attachment of
the GPS device to the exterior of Sveum's car comported
with the Fourth Amendment because it was authorized by
a warrant issued by a judge on probable cause to believe
Sveum was using his car to stalk his ex-girlfriend.

The court of appeals affirmed. It agreed with the
circuit court that police attachment of the GPS device to
the undercarriage of Sveum's car, and the information
obtained from it as to the whereabouts of Sveum's car on
the public roads, did not violate the Fourth Amendment
because there was no "search or seizure." Having so
concluded, the court of appeals did not reach the issue
whether the warrant authorizing attachment of the GPS
device to Sveum's car was valid.

POSITION OR ORAL ARGUMENT AND
PUBLICATION

The state assumes that, in granting review, this
court has determined the case is appropriate for both oral
argument and publication. The state agrees.

STATEMENT OF THE CASE

Sveum and his sister, Renee Sveum, were both
charged with stalking one Jamie Johnson between
September 22, 1999 and May 27, 2003, as parties to the
crime, in violation of Wis. Stat. §§ 940.32(3)(b) and
939.05 (9). Renee Sveum eventually entered into nego-
tiations with the state and agreed to testify against her
brother in exchange for having the stalking charge against
her dismissed if she successfully completed a first of-



fender's program (120:107). After a trial held October 9
through 12, 2006, a Dane County jury returned a verdict
finding Sveum guilty as charged of stalking his ex-
girlfriend Johnson as party to the crime (68; 122:66-67).

Sveum was sentenced to the maximum 12 1/2-year
term for this offense consisting of 7 1/2 years of initial
confinement in prison, followed by 5 years of extended
supervision, consecutive to any other time being served
(123:25-26).

This is not Sveum's first stalking conviction. He
was convicted in 1996 of stalking the same victim, Jamie
Johnson. After a jury trial held October 8 and 9, 1996,
Sveum was convicted of stalking Johnson in violation of
Wis. Stat. § 940.32(2), (2m) (1:2). Sveum was also con-
victed at that time of related charges of harassment, vio-
lating a harassment injunction, and criminal damage to
property, also involving Johnson. Sveum was sentenced
November 5, 1996, to three consecutive, three-year prison
terms for harassment, violating the harassment injunction
order and criminal damage to property. With regard to the
stalking conviction, the trial court imposed an eleven-year
term of probation. Sveum remained in confinement for
the first three offenses from November 5, 1996, until his
mandatory release date of July 2, 2002 (1:2, 6). Sveum
remained on probation for the stalking conviction after his
release.’

The complaint in this case alleged that Sveum and
his sister, Renee, acting as parties to the crime, began to
stalk Johnson anew beginning in September of 1999 while
Sveum was still in prison for his 1996 convictions and
continued after his release until his arrest on May 27, 2003
(1:2-8). Because Sveum had been convicted of stalking
Johnson in 1996, less than seven years before the stalking
began anew in 1999, the state charged him for the aggra-

'Sveum was also convicted of felony bail jumping July 29,
1991, apparently involving another victim. See State v. Sveum,
2002 WI App 105, 1 n.2, 254 Wis. 2d 868, 648 N.W.2d 496.



vated form of stalking the same victim within seven years
of the previous conviction, in violation of § 940.32(3)(b).

Sveum filed several pretrial suppression motions.
They challenged the legality of the court order authorizing
installation of a GPS device on his car, and the subsequent
searches of two residences where police had reason to
believe he was staying. The trial court held a pretrial
evidentiary hearing November 4, 2005. The trial court
denied the suppression motions at the close of that hearing
(116:102-07; A-Ap. 107-12).

Sveum filed several motions for direct postcon-
viction relief (93-96). Both Sveum and the state filed a
number of briefs and memoranda in support of the
motions (104-109). The trial court rejected all of the
postconviction motions in a Decision and Order issued
February 20, 2008 (113). The court specifically rejected
Sveum's only argument concerning the GPS device: that it
was not a "tracking device" and therefore came within the
scope of the Wisconsin Electronic Surveillance Control
Law (113:15-16).

Sveum appealed (114) from the judgment of
conviction (81), as amended October 8, 2007 (101), and
from the decision and order denying direct postconviction
relief February 20, 2008, entered in the Circuit Court for
Dane County, the Honorable Steven D. Ebert presiding
(113). The court of appeals, District IV, affirmed in an
opinion issued May 7, 2009. State v. Sveum, 2009 WI
App 81, 319 Wis. 2d 498, 769 N.W.2d 53; R-Ap. 101-27.
The court agreed with the state that the Fourth
Amendment was not implicated because no search or
seizure occurred when police attached the GPS device to
the undercarriage of Sveum's car while it was parked in
his driveway, thereby allowing police to monitor the car's
movement on the public roads. 319 Wis. 2d 498, ] 6-15,
19; R-Ap. 105-09, 110, at ] 6-15, 19.

Sveum filed a pro se petition for review. In it, he
challenged the attachment of the GPS device on both



Fourth Amendment grounds and under the Wisconsin
Electronic Surveillance Control Law.” This court granted
review October 13, 2009, and appointed counsel for
Sveum.

Additional relevant facts will be developed and dis-
cussed in the Argument to follow.

ARGUMENT

SVEUM FAILED TO PROVE A
FOURTH AMENDMENT VIO-
LATION BECAUSE ATTACH-
MENT OF THE GPS DEVICE TO
THE UNDERCARRIAGE OF HIS
CAR: (1) INVOLVED NEITHER A
"SEIZURE" NOR A "SEARCH";
AND (2) IT WAS JUDICIALLY
AUTHORIZED BY WARRANT
BASED UPON PROBABLE CAUSE.

A. Statement of facts relevant to
the Fourth Amendment
challenge.

On April 22, 2003, Madison Police Detective
Ricksecker applied for judicial authorization to install a
Global Positioning System (GPS) device on Sveum's
automobile for a period of time not to exceed sixty days
(40:21-24; A-Ap. 1-4). The affidavit in support of the
request for judicial authorization described in great detail
the facts that provided probable cause to believe Sveum
had been stalking Johnson at least since March 3, 2003,
shortly after his release from prison, and that he had been
using his automobile to assist in his stalking of her on

*Sveum's attorney has informed this court that he believes
the challenge under the Electronic Surveillance Control Law lacks
merit. He is, therefore, only pursuing the Fourth Amendment
challenge. Sveum's brief at 31-32.



many of those occasions (40:21-23; A-Ap. 1-3). This, the
detective alleged, necessitated the installation of a GPS
device on Sveum's car to track its movements (40:23-24;
A-Ap. 3-4). After detailing the probable cause to support
installation of the tracking device on Sveum's car (40:21-
22; A-Ap. 1-2), the affidavit alleged the following with
regard to the GPS device:

Your affiant states that the Global Positioning
System (GPS) tracking device, which is covertly
placed on a criminal suspect's automobile, is
equipped with a radio satellite receiver, which, when
programmed, periodically records, at specified
times, the latitude, the longitude, date and time of
readings and stores these readings until they are
downloaded to a computer interface unit and over-
laid on a computerized compact disc mapping pro-
gram for analysis.

(40:23; A-Ap. 3.)
The affidavit went on to allege:

Your affiant believes that the installation of the
Global Positioning System (GPS) tracking device
has been shown to be a successful supplement to
visual surveillance of the vehicle due to the inherent
risks of detection of manual, visual surveillance by
the target of law enforcement personnel. The Global
Positioning System (GPS) tracking device lessens
the risk of visual detection by the suspect and is
generally considered more reliable since visual sur-
veillance often results in the loss of sight of the
Target Vehicle.

(40:23-24; A-Ap. 3-4.)

Dane County Circuit Judge Callaway issued an
order the same day, April 22, 2003, authorizing installa-
tion of the GPS device on Sveum's Chevy Beretta for not
more than sixty days (116:31; 40:25-26; A-Ap. 5-6).
Judge Callaway found, "there is probable cause to believe
that the installation of a tracking device in the below listed
vehicle is relevant to an on-going criminal investigation
and that the vehicle is being used in the commission of a



crime of stalking, contrary to Chapter 940.32 of the
Wisconsin Statutes" (40:25; A-Ap. 5).

Pursuant to that judicial authorization, police mag-
netically attached the GPS device to the undercarriage of
Sveum's black 1990 Chevy Beretta parked in the driveway
of his mother's home at 2426 Valley Street in Cross
Plains, in the early morning hours of April 23, 2003
(116:42-43). The car was registered to Sveum, and it was
parked at the Valley Street residence where he was
believed to be staying (116:39-40, 86-87). The device
was powered by its own battery and no power was taken
from the car to run it. Nor did the car need to be moved or
opened up to install the device (116:43-44). The device
also did not intercept conversations of anyone inside or
outside the car; it simply tracked the whereabouts of the
car (116:44). Because the battery life is only 14-21 days,
police attached a new device in the identical fashion at the
same location two weeks later (116:45-46, 72, 74). Police
then downloaded the information stored on the first GPS
device into a computer program that was provided by the
Wisconsin Department of Justice's Division of Criminal
Investigation (116:46-47). The GPS device was replaced
in the same fashion a second time, and that device was
removed May 27, 2003 (116:47). So, a GPS device was
attached to Sveum's car for a little more than one month —
April 23 to May 27, 2003.

The GPS devices provided police with information
that helped them establish probable cause to support
search warrants for the Valley Street residence as well as
for the computer police found there in Sveum's bedroom
(116:48, 51-52, 57-62, 89).

At the close of the pretrial hearing held
November 4, 2005, the trial court denied the suppression
motions challenging both the attachment of the GPS
device to Sveum's car, and the subsequent searches of his
two residences (116:102-07). The court held as follows:
(1) judicial authorization to attach the GPS device was
supported by probable cause as alleged in the affidavit



(116:103-05); (2) attachment of the GPS device was, in
any event, lawful because Sveum had no reasonable
expectation of privacy in the location of his car on the
public roads (116:105-06); and (3) the subsequent
searches of the Cross Plains residence and the computer
found therein pursuant to warrant were reasonable
(116:107).

The trial court issued a written order denying the
suppression motion April 16, 2006 (46).

At the postconviction stage, Sveum filed another
challenge to the attachment of the GPS device to his car as
being in violation of the Wisconsin Electronic
Surveillance Control Law (WESCL) (40:6-10). The state
opposed the motion, arguing that there was no reasonable
expectation of privacy in his car's whereabouts on public
roads. In any event, the state argued, attachment of the
GPS device was reasonable because it was judicially
authorized on probable cause (41:1-14). The state argued
that the subsequent warranted search of the Valley Street
residence was reasonable (41:15-22). The trial court
issued a decision and order denying postconviction relief
February 20, 2008 (113). The court held that attachment
of the GPS tracking device to Sveum's car did not violate
the WESCL (113:15-16).

As noted above, the court of appeals affirmed
May 7, 2009. It agreed with the state that the Fourth
Amendment was not implicated because no search or
seizure was occasioned by attaching the magnetic GPS
tracking device to the undercarriage of Sveum's car while
it was parked in his driveway.

Accordingly, we conclude that no Fourth
Amendment search or seizure occurs when police

’Sveum had also filed a petition in the court of appeals for
leave to appeal the pretrial order denying his suppression motion.
Leave to appeal was denied due to Sveum's failure to satisfy the
criteria for a permissive appeal May 16, 2006 (50).



attach a GPS device to the outside of a vehicle while
it is in a place accessible to the public and then use
that device to track the vehicle while it is in public
view. Because this case does not involve tracking
information on the movement of Sveum's car within
a place protected by the Fourth Amendment, it
follows that the circuit court correctly rejected
Sveum's Fourth Amendment suppression argument.

State v. Sveum, 319 Wis. 2d 498, { 19; R-Ap. 110, at | 19.

Having concluded that the Fourth Amendment was
not implicated, the court did not address the separate issue
whether the warrant authorizing attachment of the GPS
device to Sveum's car was valid and/or supported by
probable cause. See id., at | 6 ("[Sveum] argues that the
warrant authorizing police to place the GPS device on his
car was overly broad. . . . Because we agree with the State
that no Fourth Amendment search or seizure occurred, we
do not address Sveum's warrant argument") (footnote
omitted).

B. The applicable law and
standard for review with
respect to Sveum's Fourth
Amendment challenge.

As the proponent of the suppression motion,
Sveum bore the burden of proof in the trial court that his
Fourth  Amendment rights were violated.  State v.
LaCount, 2008 WI 59, | 37, 310 Wis. 2d 85, 750 N.W.2d
780. This court reviews de novo the trial court's deter-
mination that there was no Fourth Amendment violation.
Id. at J 34. Although review is de novo, this court benefits
from the trial court's analysis. Id.

The Fourth Amendment protects against
unreasonable searches and seizures. Its applicability,
however, depends on whether the person invoking its
protection can claim a reasonable expectation of privacy
"that has been invaded by government action." Smith v.
Maryland, 442 U.S. 735, 740 (1979). Sveum bore the
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burden of proving he had a reasonable expectation of
privacy in the movement of his car on public
thoroughfares. See Rawlings v. Kentucky, 448 U.S. 98,
104 (1980); State v. Trecroci, 2001 WI App 126, ] 26,
246 Wis. 2d 261, 630 N.W.2d 555.*

There is no "search" under the Fourth Amendment
unless the individual manifests a subjective expectation of
privacy in the object of the search that is also an
expectation society is prepared to recognize as reasonable.
See Kyllo v. United States, 533 U.S. 27, 33 (2001); Katz v.
United States, 389 U.S. 347, 361 (1967) (Harlan, J.,
concurring).

[T]he Fourth Amendment protects people, not
places. What a person knowingly exposes to the
public, even in his own home or office, is not a
subject of Fourth Amendment protection. ... But
what he seeks to preserve as private, even in an area
accessible to the public, may be constitutionally
protected.

Katz v. United States, 389 U.S. at 351.

*Sveum argues that he should not have had the burden of
proving at trial that his Fourth Amendment rights were implicated.
Sveum's brief at 15. He is incorrect. Sveum must make the threshold
showing that the Fourth Amendment was implicated. See United
States v. Villegas, 495 F.3d 761, 767 (7th Cir. 2007), cert. denied,
128 S. Ct. 939 (2008) (defendant bears burden of proving legitimate
expectation of privacy in the area searched). If he proved the Fourth
Amendment was implicated, the burden would then have shifted to
the state to prove the search and seizure was reasonable had this
been a warrantless search.

Even assuming Sveum had proven in the trial court there
was a "search" and "seizure" here, the burden of proof would have
stayed with him because this search and seizure was conducted
pursuant to a warrant issued by a circuit judge on probable cause
(40:25-26; 116:31). See discussion at D., infra. The trial court ruled
at the suppression hearing, in the alternative to its ruling that the
Fourth Amendment was not implicated, that Sveum failed to prove
the warrant was invalid as not being supported by probable cause
(116:103-05). In any event, the state will now take it upon itself to
prove that the Fourth Amendment was not implicated here.

-10 -



A person traveling in an automobile on public thor-
oughfares has no reasonable expectation of privacy
in his movements from one place to another.

United States v. Knotts, 460 U.S. 276, 281 (1983).

Of course the amendment cannot sensibly be
read to mean that police shall be no more efficient in
the twenty-first century than they were in the
eighteenth. United States v. Knotts, supra, 460 U.S.
at 283-84, 103 S.Ct. 1081.

United States v. Garcia, 474 F.3d 994, 998 (7th Cir.), cert.
denied, 552 U.S. 883 (2007).

C. Police attachment of the GPS
device to the undercarriage of
Sveum's car while it was
parked in  his mother's
driveway involved neither a
"seizure” of his car nor a
"search" with regard to the
movement of that car on
public thoroughfares.

But, of course the presumption in favor of requiring
a warrant, or for that matter the overarching
requirement of reasonableness, does not come into
play unless there is a search or seizure within the
meaning of the Fourth Amendment.

United States v. Garcia, 474 F.3d at 996.

"A 'search' occurs when an expectation of privacy
that society is prepared to consider reasonable is
infringed. A 'seizure' of property occurs where there
is some meaningful interference with an individual's
possessory interests in that property."

Soldal v. Cook County, 506 U.S. 56, 63 (1992) (quoted
source omitted).

-11 -



1. The GPS technology.

GPS devices are powered by one of two
methods. A GPS device containing its own internal
batteries may be attached easily to the exterior of a
vehicle, but the batteries in this type of device
require replacement.  Alternatively, as with the
device at issue here, a GPS device may be installed
in the engine compartment of a vehicle and attached
to the vehicle's power source (battery). Although
this type of device may take more than one hour to
install and test, it runs on the vehicle's power, and
thus can operate indefinitely without battery
replacement. See United States v. Garcia, 474 F.3d
994, 995-996 (7th Cir.), cert. denied, 552 U.S. 883,
128 S.Ct. 291, 169 L.Ed.2d 140 (2007); United
States v. Berry, 300 F.Supp.2d 366, 367-368
(D.Md.2004); People v. Weaver, 12 N.Y.3d 433,
436, 882 N.Y.S.2d 357, 909 N.E.2d 1195 (2009).

Commonwealth v. Connolly, 454 Mass. 808, 913 N.E.2d
356, 362 (2009).

This case involves the first type — a small battery-
powered device easily attached to the exterior of the car.

Such a device, pocket-sized, battery-
operated, commercially available for a couple of
hundred dollars ... receives and stores satellite
signals that indicate the device's location.

United States v. Garcia, 474 F.3d at 995.

The court of appeals explained how the GPS device
worked here:

The battery-powered GPS device wused here
periodically receives and stores location information
from one or more satellites. To obtain tracking
information, the device must be physically retrieved
and its information downloaded to a computer. The
result is a detailed history, including time

-12 -



information, of the device's location and, hence, the
vehicle's location.

State v. Sveum, 319 Wis. 2d 498,  7; R-Ap. 105-06, at q
7.

2. Attachment of the GPS

device to the
undercarriage of
Sveum's car was not a
"seizure."

The mere attachment of a GPS device of the type
used here to the undercarriage of a car is not a "seizure"
within the contemplation of the Fourth Amendment. It
does not impede the operation of the car, does not
interfere with the driver's dominion and control over the
car, does not interfere with the owner's ownership or
possessory interest in the car, does not reveal anything
about its contents or its occupants (other than what
direction he/she/they are headed), does not intercept
conversations, and does not usurp the car's power or
interfere with its operation.

The defendant's contention that by attaching
the memory tracking device the police seized his car
is untenable. The device did not affect the car's
driving qualities, did not draw power from the car's
engine or battery, did not take up room that might
otherwise have been occupied by passengers or
packages, did not even alter the car's appearance,
and in short did not "seize" the car in any intelligible
sense of the word.

United States v. Garcia, 474 F.3d at 996. See United
States v. Mclver, 186 F.3d 1119, 1126-27 (9th Cir. 1999),
cert. denied, 528 U.S. 1177 (2000) (placement of a
magnetic GPS device on undercarriage of a car parked in
defendant's driveway neither a "search" nor a "seizure");
United States v. Coulombe, No. 1:06-CR-343, 2007 WL
4192005, *4 (N.D.N.Y. 2007) (no reasonable expectation
of privacy in the exterior of a car). Compare

-13 -



Commonwealth v. Connolly, 913 N.E.2d at 369
(warrantless installation of GPS device violated the state
constitution where, "installation required not only entry by
the police into the minivan for one hour, but also
operation of the vehicle's electrical system, in order to
attach the device to the vehicle's power source and to
verify that it was operating properly. Moreover, operation
of the device required power from the defendant's vehicle,
an ongoing physical intrusion"); Osburn v. State, 118 Nev.
323, 44 P.3d 523, 525-26 (2002) (warrantless attachment
of a monitor or beeper to the exterior of a car is neither a
search nor a seizure under either the United States or
Nevada Constitutions). See generally New York v. Class,
475 U.S. 106, 114 (1986); Cardwell v. Lewis, 417 U.S.
583, 589-92 (1974) (discussing the greatly diminished
expectation of privacy in automobiles, especially in the
car's exterior).

3. Police  tracking the
whereabouts of
Sveum's car on the
public highways aided
by the GPS device was
not a "search."

In United States v. Knotts, 460 U.S. 276,
government agents surreptitiously placed a tracking
device (a "beeper") into a five-gallon drum of chloroform
which was then sold to the defendant's cohort, an
individual suspected of manufacturing illicit drugs. The
suspect loaded the container into his car. Police were able
to follow the movements of the car both visually and
aided by the beeper until it arrived at the defendant's cabin
in northern Wisconsin. Police eventually obtained enough
information to arrest the defendant. Id. at 277-78.

The Court held that the insertion by government
agents of the beeper into the drum, and the use by them of
that beeper to track the movements of the suspect's car,
did not implicate the Fourth Amendment. The Court

-14 -



reasoned there is no reasonable expectation of privacy in
the movement of one's vehicle on public roadways; and
insertion of the beeper into the container placed inside the
car did not constitute an unreasonable seizure of the car.
Id. at 281-83. The Court pointed out there was nothing to
show government agents used the beeper signal to reveal
information about the movement of the drum inside the
cabin or about anything that would not have been
otherwise visible to the naked eye. Id. at 285. Srate v.
Sveum, 319 Wis. 2d 498, { 9; R-Ap. 106-07, at | 9.

In contrast, in United States v. Karo, 468 U.S. 705
(1984), the Court held that a warrantless search in
violation of the Fourth Amendment occurred where police
inserted a beeper into another drum but used information
from that beeper to track the drum's movements once
inside a storage facility. The Fourth Amendment was
implicated because police were now using the beeper to
obtain "information that it could not have obtained by
observation from outside the curtilage of the house."
468 U.S. at 715-16. State v. Sveum, 319 Wis. 2d 498,
q 10; R-Ap. 107, at { 10. Monitoring a beeper inside a
private home violates the rights of those reasonably
expecting privacy there. 468 U.S. at 714. Also see New
York v. Class, 475 U.S. at 112-14 (no reasonable
expectation of privacy in the publicly visible exterior of a
vehicle, but the interior is subject to Fourth Amendment
protection).

From these cases, the court of appeals concluded:

Knotts and Karo teach that, to the extent a
tracking device reveals vehicle travel information
visible to the general public, and thus obtainable by
warrantless visual surveillance, the use of the device
does not normally implicate Fourth Amendment
protections. It follows that no Fourth Amendment
violation occurred here simply because the police
used a GPS device to obtain information about
Sveum's car that was visible to the general public.

State v. Sveum, 319 Wis. 2d 498, { 11; R-Ap. 107, at [ 11.
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All courts that have reviewed the Fourth
Amendment issue have reached the same result as did the
court of appeals here: the Fourth Amendment is not
implicated because there is no "search" when police attach
a GPS device to the exterior of a car and use it to enhance
their ability to observe the movements of the car on public
thoroughfares. United States v. Garcia, 474 F.3d at 996-
97; United States v. Gbemisola, 225 F.3d 753, 758-59
(D.C. Cir. 2000); United States v. Mclver, 186 F.3d at
1126-27; United States v. Jones, 451 F. Supp. 2d 71, 88
(D.D.C. 2006); United States v. Moran, 349 F. Supp. 2d
425, 467-68 (N.D.N.Y. 2005); People v. Gant, 802
N.Y.S.2d 839, 845-48 (Co. Ct. 2005); Morton v. Nassau
County Police Dept., No. 05-CV-4000, 2007 WL
4264569, at *3-4 (E.D.N.Y. Nov. 27, 2007); Stone v.
State, 178 Md. App. 428, 941 A.2d 1238, 1250 (2008).
Also see United States v. Coleman, No. 07-20357, 2008
WL 495323, at *2-3 (E.D. Mich. Feb. 20, 2008) (police
use of a suspect vehicle's factory-installed "OnStar"
system to track the vehicle's whereabouts did not violate
the Fourth Amendment). See David Schuman, Tracking
Evidence with GPS Technology, Wisconsin Lawyer, May
2004, at 9.

The Seventh Circuit Court of Appeals succinctly
explained why tracking a car on public thoroughfares is
not a "search":

If a listening device is attached to a person's
phone, or to the phone line outside the premises on
which the phone is located, and phone conversations
are recorded, there is a search (and it is irrelevant
that there is a trespass in the first case but not the
second), and a warrant is required. But if police
follow a car around, or observe its route by means of
cameras mounted on lampposts or of satellite imag-

>One court has held that, while there is a "search" when
police install a beeper onto a vehicle, they may do so without a
warrant if they have reasonable suspicion of criminal activity.
United States. v. Michael, 645 F.2d 252, 257 (5th Cir. 1981).
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ing as in Google Earth, there is no search. Well, but
the tracking in this case was by satellite. Instead of
transmitting images, the satellite transmitted geo-
physical coordinates. The only difference is that in
the imaging case nothing touches the vehicle, while
in the case at hand the tracking device does. But it is
a distinction without any practical difference.

There is a practical difference lurking here,
however. It is the difference between, on the one
hand, police trying to follow a car in their own car,
and, on the other hand, using cameras (whether
mounted on lampposts or in satellites) or GPS de-
vices. In other words, it is the difference between
the old technology—the technology of the internal
combustion engine—and newer technologies (cam-
eras are not new, of course, but coordinating the
images recorded by thousands of such cameras is).
But GPS tracking is on the same side of the divide
with the surveillance cameras and the satellite imag-
ing, and if what they do is not searching in Fourth
Amendment terms, neither is GPS tracking.

This cannot be the end of the analysis, how-
ever, because the Supreme Court has insisted, ever
since Katz v. United States, 389 U.S. 347, 88 S.Ct.
507, 19 L.Ed.2d 576 (1967), that the meaning of a
Fourth Amendment search must change to keep pace
with the march of science. So the use of a thermal
imager to reveal details of the interior of a home that
could not otherwise be discovered without a physical
entry was held in Kyllo v. United States, 533 U.S.
27,34, 121 S.Ct. 2038, 150 L.Ed.2d 94 (2001), to be
a search within the meaning of the Fourth Amend-
ment. But Kyllo does not help our defendant, be-
cause his case unlike Kyllo is not one in which tech-
nology provides a substitute for a form of search
unequivocally governed by the Fourth Amendment.
The substitute here is for an activity, namely follow-
ing a car on a public street, that is unequivocally not
a search within the meaning of the amendment.

United States v. Garcia, 474 F.3d at 996-97 (emphasis in

original).

necessary implication, of Knotts.
those cases is merely consistent with that of precedent

Sveum disputes the reasoning of Garcia, and by
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recognizing that the Fourth Amendment is not implicated
when police use a pen register to record numbers dialed
on a suspect's phone, Smith v. Maryland, 442 U.S. at 745-
46; or collect and examine trash left by a suspect for
collection at the curb, California v. Greenwood, 486 U.S.
35, 39-41 (1988); State v. Stevens, 123 Wis. 2d 303, 316,
319, 367 N.W.2d 788 (1985). There is also no reasonable
expectation of privacy in driveways and porches visible
from a public street. United States v. Evans, 27 F.3d
1219, 1228-29 (7th Cir. 1994) (and cases cited therein);
United States v. Aguilera, No. 06-CR-336, 2008 WL
375210, *1-2 (E.D. Wis. 2008) (installation of a camera
on a pole outside defendant's driveway to observe "the
comings and goings from his driveway" did not violate the
Fourth Amendment. Id. at *2).

Madison Police could have obtained the identical
information, at great expense of time and resources, with
constant visual surveillance of Sveum's vehicle. The
Constitution did not require them to do so when there
existed a technological device that allowed them to
conduct that surveillance far more efficiently. The
conduct of police here was eminently reasonable because
it is plain that, like their counterparts in Polk County,
Madison Police "are not engaged in mass surveillance" of
its citizens. United States v. Garcia, 474 F.3d at 998. The
application for the search warrant bears that out here.

They do GPS tracking only when they have a sus-
pect in their sights. They had, of course, abundant
grounds for suspecting the defendant.

Id. Like the Seventh Circuit in Garcia, by authorizing
GPS surveillance of the movement of Sveum's car based
on the ample information Madison police had, this court
will not be condoning "dragnet type law enforcement
practices." United States v. Knotts, 460 U.S. at 284.

Any operator of a motor vehicle on the public
highways understands that his or her vehicle is subject to
pervasive state regulation, inspection and substantial
police surveillance. One cannot operate the vehicle
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without a valid license. License plates must be properly
displayed at all times to aid police when they need to
obtain immediate information about the car or its
registered owner. The speeding motorist is constantly
looking out the corner of his eye for state troopers
partially concealed in the brush up ahead because he
knows they are constantly on the lookout for speeders,
especially on holiday weekends on heavily-travelled
roads. The speeding motorist might employ his own
technology — a radar detector — to thwart police radar.
Any motorist with an "I-Pass" understands that, while this
device primarily allows him or her to sail through Illinois
tolls and pay later, it might also be used by Illinois law
enforcement to track the movement of the car should they
suspect the driver of criminal activity. Surveillance
cameras are now commonplace on public streets and
highways allowing police to obtain information about
anyone or anything that passes before the camera's lens.
A driver might be surprised to find a ticket in the mail
weeks after his running a red light was captured on a
surveillance camera positioned on a pole at an
intersection, enhancing the ability of police to catch
violators without having to devote precious manpower to
constant surveillance of a problem intersection. A car
owner who purchases "On-Star" technology gladly
embraces the ability of police to quickly track the car's
movements when there is an emergency or if the car is
stolen. A driver who uses his car to engage in criminal
activity, such as stalking, should reasonably expect that
police at the very least might engage in intensive
surveillance of the movement of his car on public
thoroughfares once they suspect criminal activity.

In short, the Fourth Amendment does not prevent
police from "stalking the stalker" by following him and
making naked-eye observations of him so long as their
observations do not go beyond what any member of the
public could observe. Police use of a GPS device to
merely enhance their ability to observe the stalker's
movements in public, while conserving precious time and
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manpower in the investigation, does not run afoul of the
Fourth Amendment.°

%As one distinguished jurist explained:

It is beyond any question that the police could,
without a warrant and without any basis other than a
hunch that defendant was up to no good, have
assigned an officer, or a team of officers, to follow
him everywhere he went, so long as he remained in
public places. He could have been followed in a car
or a helicopter; he could have been photographed,
filmed or recorded on videotape; his movements
could have been reported by a cellular telephone or
two-way radio. These means could have been used
to observe, record and report any trips he made to all
the places the majority calls "indisputably private,"
from the psychiatrist's office to the gay bar (majority
op. at 441-442, 882 N.Y.S.2d 361-62, 909 N.E.2d
1199-1200). One who travels on the public streets
to such destinations takes the chance that he or she
will be observed. The Supreme Court was saying no
more than the obvious when it said that a person's
movements on public thoroughfares are not subject
to any reasonable expectation of privacy (United
States v. Knotts, 460 U.S. 276, 281, 103 S.Ct. 1081,
75 L.Ed.2d 55 [1983], quoted in majority op. at 440,
882 N.Y.S.2d 360, 909 N.E.2d 1198). What, then, is
the basis for saying that using a GPS device to
obtain the same information requires a warrant?

The majority's answer is that the GPS is new, and
vastly more efficient than the investigative tools that
preceded it. This is certainly true—but the same was
true of the portable camera and the telephone in
1880, the automobile in 1910 and the video camera
in 1950. Indeed, the majority distinguishes Knotts
on the ground that it involved a beeper—"what we
must now . . . recognize to have been a very
primitive tracking device" (majority op. at 440, 882
N.Y.S.2d 361, 909 N.E.2d 1199). I suspect that the
GPS used in this case will seem primitive a quarter
of a century from now. Will that mean that police
will then be allowed to use it without a warrant?

The proposition that some devices are too modern

and sophisticated to be used freely in police
(footnote continued)
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investigation is not a defensible rule of constitutional
law. As technology improves, investigation
becomes more efficient—and, as long as the
investigation does not invade anyone's privacy, that
may be a good thing. It bears remembering that
criminals can, and will, use the most modern and
efficient tools available to them, and will not get
warrants before doing so. To limit police use of the
same tools is to guarantee that the efficiency of law
enforcement will increase more slowly than the
efficiency of law breakers. If the people of our state
think it worthwhile to impose such limits, that
should be done through legislation, not through ad
hoc constitutional adjudication, for reasons well
explained in Judge Read's dissent (Read, .,
dissenting at 457-459, 882 N.Y.S.2d 373-74, 909
N.E.2d 1211-12).

The Federal and State Constitutions' prohibition of
unreasonable searches should be enforced not by
limiting the technology that investigators may use,
but by limiting the places and things they may
observe with it. If defendant had been in his home
or some other private place, the police would, absent
exigent circumstances, need a warrant to follow him
there, whether by physical intrusion or by the use of
sophisticated technology (see Kyllo v. United States,
533 U.S. 27, 121 S.Ct. 2038, 150 L.Ed.2d 94 [2001]
[use of thermal-imaging device to detect relative
amounts of heat in the home an unlawful search];
United States v. Karo, 468 U.S. 705, 714, 104 S.Ct.
3296, 82 L.Ed.2d 530 [1984] [monitoring a beeper
in a private home violates the rights of those
justifiably expecting privacy there]). But the police
were free, without a warrant, to use any means they
chose to observe his car in the K-Mart parking lot.

The theory that some investigative tools are simply
too good to be used without a warrant finds no
support in any authority interpreting the Federal or
New York Constitution.

People v. Weaver, 12 N.Y.3d 433, 882 N.Y.S.2d 357, 366-67, 909
N.E.2d 1195, 1204-05 (2009) (Smith, J. dissenting).
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4. Sveum's driveway was
not part of the curtilage
of his mother's home.

As the court of appeals noted, Sveum did not
challenge on appeal the circuit court's factual
determination that the driveway was not part of the
house's curtilage. State v. Sveum, 319 Wis. 2d 498, | 14;
R-Ap. 108-09, at { 14. The trial court found at the
suppression hearing that there was insufficient evidence to
establish that the driveway was within the curtilage of the
home ("Nothing in the record suggests that this would be a
violation of curtilage.") (116:106; A-Ap. 111).

Sveum now argues for the first time that his
mother's driveway was included in the curtilage. Sveum
contends that, even if police could have attached the GPS
device to the exterior of his car if it was parked on the
public street in front of his mother's home, they could not
attach the device to the car while it was parked in the
driveway alongside the home.

This claim is without merit. Because the driveway
was not enclosed and was open to public observation from
the street, Sveum had no legitimate expectation of privacy
to prevent police from attaching the GPS device to the
exterior of his car parked there. United States v. Mclver,
186 F.3d at 1126. Also see United States v. Aguilera,
2008 WL 375210, at *2 (defendant had no reasonable
expectation of privacy to prevent police from installing a
camera on a pole to observe "the comings and goings from
his driveway" so long as "the camera did not record
activities within defendant's home or its curtilage obscured
from public view").

The extent of a home's curtilage, "is determined by
factors that bear upon whether an individual reasonably
may expect that the area in question should be treated as
the home itself." United States v. Dunn, 480 U.S. 294,
300 (1987). The constitutional issue is whether the area in
question, "is so intimately tied to the home itself that it
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should be placed under the home's 'umbrella’ of Fourth
Amendment protection." Id. at 301.

The Court considers four factors in making this
determination: (1) the proximity of the area claimed to be
within the cartilage; (2) whether the area is within an
enclosure surrounding the home; (3) the nature of uses to
which the area is put; and (4) steps taken by the resident to
protect the area from observation by passersby. Id.

As the trial court found, there is nothing in the trial
court record to show that the driveway was within any
enclosure surrounding the house, that it was put to any
specific private use beyond parking vehicles on its apron,
or that Sveum took particular steps to protect the driveway
from observation by police or any other passersby.

Sveum argues that he took steps to protect the rear
of his car from public observation by parking his car on
the driveway with its rear facing away from the street
(116:73; A-Ap. 78). Sveum's brief at 14. How that
demonstrates a reasonable expectation of privacy
protecting against observation of its exterior, including the
undercarriage, is anyone's guess. Is Sveum arguing that,
by parking his car this way, he was trying to prevent
public observation of the rear undercarriage of his car, but
not the front undercarriage? If Sveum had only one
license plate, and it was on the rear, would police be
prohibited from walking onto the apron of his driveway to
read it because the plate could not be readily observed
from the sidewalk?

Sveum apparently concedes his curtilage argument
would not fly if police had attached the GPS device to the
front undercarriage of his car because he knowingly
exposed the front of his car to public view. Whatever
subjective expectation of privacy in the rear undercarriage
of his car Sveum might have demonstrated by parking this
way, it most assuredly was not an expectation that society
is prepared to recognize as a reasonable one.
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Even assuming Sveum could prove the trial court
erred, and could satisfy this court that his driveway was
part of the curtilage, he still does not prevail.

That the area is within the curtilage does not
itself bar all police observation. The Fourth
Amendment protection of the home has never been
extended to require law enforcement officers to
shield their eyes when passing by a home on public
thoroughfares. Nor does the mere fact that an
individual has taken measures to restrict some views
of his activities preclude an officer's observations
from a public vantage point where he has a right to
be and which renders the activities clearly visible.

California v. Ciraolo, 476 U.S. 207, 213 (1986).

Again, Sveum has not demonstrated a reasonable
expectation of privacy protecting the exterior of his car,
including its undercarriage, from observation by passersby
while it was parked on his unenclosed driveway. The
mere fact that he parked his car facing the street does not
create a reasonable expectation of privacy preventing a
police officer from walking onto that driveway to look at
the rear of the car for a license number, damage, a
distinctive bumper sticker or, in this case, to attach a GPS
device to the rear undercarriage to track the car's
whereabouts. If Sveum wanted to prevent police from
observing the exterior of his car, or from attaching a GPS
device to it, he should have parked the car inside the
garage and closed the door.

In conclusion, Sveum confuses a possible trespass
onto his mother's property with an invasion of a legitimate
privacy interest. Mere proof of a trespass, without more,
does not necessarily prove an invasion of an area in which
the individual had a reasonable expectation of privacy
protected by the Fourth Amendment. Oliver v. United
States, 466 U.S. 170, 182-84 (1984); United States v.
Mclver, 186 F.3d at 1126; United States v. Berry, 300 F.
Supp. 2d 366, 368 n.2 (D. Md. 2004). Sveum failed to
prove a reasonable expectation of privacy in the
undercarriage of his car parked out in the open on his
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mother's driveway, even assuming he did not expect
police to walk behind the car and crawl under it to attach
the GPS device to it.

5. This is not the
appropriate  case for
considering the issue
whether there was a
"search or seizure"
under the Waisconsin
Constitution.

For a number of reasons, this is not the appropriate
case for this court to consider whether Sveum proved
there was a "search or seizure" under the Wisconsin
Constitution.

Sveum relied only on the Fourth Amendment in his
arguments to both the trial court and to the Wisconsin
Court of Appeals. Sveum did not present a separate state
constitutional challenge as a basis for review in this court,
and he concedes he is constrained from raising that issue
now. Sveum's brief at 11.

Not only has the separate state constitutional issue
been unaddressed by any court below, there is no need for
this court to address it here. Even if this court were to
conclude as a matter of state constitutional law that
attachment of the GPS device was a "search and seizure,"
it would likely hold that future police GPS surveillance
activities will require judicial authorization. The GPS
surveillance of Sveum's car was, however, judicially
authorized here on probable cause. Resolution of the state
constitutional question should await a case where: (1) the
1ssue was raised by the defendant and addressed by the
courts below; and (2) where there was no warrant. See
United States v. Berry, 300 F. Supp. 2d at 368 (no need to
decide Fourth Amendment issue regarding a warrantless
GPS surveillance because the 60-day GPS surveillance in
that case was judicially authorized).
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Moreover, a state constitutional challenge would
likely lack merit. This court has construed the identically-
worded art. 1, § 11 of the Wisconsin Constitution to
impose the same requirements as does the Fourth
Amendment. State v. Pallone, 2000 WI 77, 236 Wis. 2d
162, qq 28, 81, 613 N.W.2d 568; State v. McCray,
220 Wis. 2d 705, 709, 583 N.W.2d 668 (Ct. App. 1998).
If the Fourth Amendment is not implicated, neither should
be art. I, § 11 of the Wisconsin Constitution. While
Sveum correctly notes that a few state courts have gone
beyond the federal courts and held, as a matter of state
constitutional law, that attachment of a GPS device to a
suspect's car is a "search and seizure," Sveum's brief at 11-
12, at least one court construing its state constitution has
held there is no reasonable expectation of privacy.
Osburn v. State, 44 P.3d at 525-26.

Finally, in light of the myriad policy and
technological issues presented, this is an area of law best
left to the realm of the state legislature, subject of course
to judicial review, as the court of appeals here suggested.
State v. Sveum, 319 Wis. 2d 498, {{ 20-22; R-Ap. 110-12,
at [ 20-22. See People v. Weaver, 909 N.E.2d at 1211-12
(Read, J., dissenting) (discussing the wide variety of
legislative approaches to this issue taken by a number of
states). The Wisconsin legislature has shown itself quite
capable of addressing this type of
technological/legal/privacy issue when it enacted the
Wisconsin Electronic  Surveillance Control Law, Wis.
Stat. §§ 968.27-32, and when it regulated the use of pen
registers and trap-and-trace devices. Wis. Stat. §§ 968.34-
37. It should now be given the opportunity, if there is a
perceived need for it to do so, to act in this technological
realm as well.
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D. Assuming Sveum proved there
was a '"search and seizure"
here, it was reasonable under
the Fourth Amendment
because it was conducted
pursuant to a court order
issued by a judge on probable
cause.

This court could opt to avoid the constitutional
questions presented by holding that attachment of the GPS
device to Sveum's car and police use of that device to
observe its movements complied with the Fourth
Amendment because it was authorized by a warrant issued
by a judge on probable cause to believe GPS surveillance
would produce evidence of stalking by Sveum. See
State v. Holt, 128 Wis. 2d 110, 123-26, 382 N.W.2d 679
(Ct. App. 1985) (the state may argue on appeal any valid
ground supported by the record and the law to affirm the
trial court's ruling).

The state argued in the alternative at both the trial
and appellate levels that, if this was indeed a "search," it
was authorized by judicial warrant on probable cause.
The trial court ruled in the alternative at the close of the
pretrial suppression hearing that any search was judicially-
authorized based on probable cause as established in the
affidavit provided by Detective Ricksecker (116:103-05).

1. The applicable law and
standard for review of
challenges to searches
conducted pursuant to
judicial warrant.

Reviewing courts are to give "great deference" to a
magistrate's probable cause determination; it must stand
unless the defendant shows the facts are "clearly insuf-
ficient" to support the probable cause finding. State v.
Marquardt, 2005 WI 157, 23, 286 Wis. 2d 204,
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705 N.W.2d 878 (citing State v. Higginbotham, 162 Wis.
2d 978, 989, 471 N.W.2d 24 (1991)).

In State v. Schaefer, 2003 WI App 164, 266 Wis.
2d 719, 668 N.W.2d 760, the court explained the role of
the magistrate when deciding whether to issue a search
warrant and the role of the reviewing court in deciding
whether the magistrate properly issued a search warrant.

When considering an application for a search
warrant, the issuing magistrate is

to make a practical, common sense decision
whether, given all the circumstances set forth
in the affidavit before him, including the
"veracity" and "basis of knowledge" of per-
sons supplying hearsay information, there is a
fair probability that contraband or evidence
of a crime will be found in a particular place.

lllinois v. Gates, 462 U.S. 213, 238 (1983). We give
great deference to the magistrate's determination that
probable cause supports issuing a search warrant.
State v. Ward, 2000 WI 3, | 21, 231 Wis. 2d 723,
604 N.W.2d 517. We will uphold the determination
of probable cause if there is a substantial basis for
the warrant-issuing magistrate's decision. Id. This
deferential standard of review "further[s] the Fourth
Amendment's strong preference for searches con-
ducted pursuant to a warrant." State v. Kerr, 181
Wis. 2d 372, 379, 511 N.W.2d 586 (1994) (citations
omitted).

266 Wis. 2d 719, ( 4. See State v. Ward, 231 Wis. 2d 723,
9 21-24; State v. Lindgren, 2004 WI App 159, {q 15-16,
19-20, 275 Wis. 2d 851, 687 N.W.2d 60.

The quantum of evidence needed to establish prob-
able cause is less than that required for a bindover after a
preliminary hearing. State v. Lindgren, 275 Wis. 2d 851,
@ 20. The probable cause determination is made on a
case-by-case basis after reviewing the totality of the
circumstances. State v. Schaefer, 266 Wis. 2d 719, | 17.
The magistrate may draw reasonable inferences from the
facts asserted in the affidavit. The inference drawn need
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not be the only reasonable one. See State v. Ward,
231 Wis. 2d 723, q 30; State v. Jones, 2002 WI App 196,
q 10, 257 Wis. 2d 319, 651 N.W.2d 305.

When giving deferential review in the close case,
this court should resolve all doubts in favor of the magis-
trate's probable cause determination. State v. Lindgren,
275 Wis. 2d 851, ] 20.

2. The detailed search
warrant affidavit
provided firm support
for the circuit judge's
decision to issue a
warrant authorizing
attachment of the GPS
device to Sveum's car.

The prosecutor argued at the suppression hearing
that the document issued by Judge Callaway was not
technically a "search warrant" that would have to meet the
technical requirements of Wis. Stat. ch. 968, but was in
the nature of a judicial order authorizing attachment of the
GPS device based upon a finding of probable cause to
believe Sveum was using his car to stalk Jamie Johnson
(116:97-98; A-Ap. 102-03). In upholding the search, the
trial court ruled that this judicial authorization was "most
akin to a search warrant" (116:104-05; A-Ap. 109-110).

Regardless whether this document is technically
considered a "search warrant," a court order, or something
else, the state will now demonstrate that it fully complied
with the Fourth Amendment because it was supported by
probable cause as established in the affidavit in support
thereof (id. at 103-05; A-Ap. 108-110).

Rather than repeat verbatim the detailed facts set
forth in the affidavit prepared by Madison Police
Detective Ricksecker April 22, 2003, the state refers this
court to that affidavit to determine for itself whether those
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facts as alleged add up to "probable cause" (40:21-24; A-
Ap. 1-4). The state believes, as did the trial judge, that
this affidavit presented evidence sufficient to show the
issuing judge Callaway, there was at least a "fair
probability" that the requested GPS surveillance would
produce evidence of stalking by Sveum. Sveum cannot
show the facts alleged are "clearly insufficient" to support
Judge Callaway's probable cause determination. This
court must, therefore, give great deference to that
determination.

Other courts have found similar judicial orders to
install GPS devices on probable cause sufficient to satisfy
the Fourth Amendment. United States v. Berry, 300
F. Supp. 2d at 368 (judicial authorization to attach a GPS
device to suspect's car for 60 days); State v. Jackson,
150 Wash. 2d 251, 76 P.3d 217 (2003) (although finding
this to be a "search and seizure" under the state
constitution, the court held attachment of a GPS device
was judicially-authorized by a warrant for two separate,
ten-day periods of GPS surveillance of defendant's truck,
it was supported by probable cause and did not authorize a
"fishing expedition").  Such judicial authorization for
extended surveillance on probable cause is permissible.
See United States v. Karo, 468 U.S. at 718.

Sveum may argue that this judicial authorization
does not comply with Wis. Stat. §§ 968.15 and 968.17.
To this, the state has two responses: (a) if this search was
not conducted "[p]ursuant to a valid search warrant"
issued under ch. 968, see Wis. Stat. § 968.10(3), it was
issued by court order on probable cause "[a]s otherwise
authorized by law," i.e., the Fourth Amendment. Wis.
Stat. § 968.10(6); or, (b) if this judicial authorization was
governed by ch. 968, any deviation from its procedural
requirements to fit this unusual situation is a "technical
irregularit[y]" that does not call for suppression because,
there being either no Fourth Amendment violation or full
compliance with it by virtue of the judicial authorization
on probable cause, any such irregularity did not adversely
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affect "the substantial rights of the defendant." Wis. Stat.
§ 968.22.

In any event, suppression is not justified because
the officers executing the warrant had every right to
reasonably rely on that authorization issued by a neutral
and detached circuit judge in objective good faith. United
States v. Leon, 468 U.S. 897, 913 (1984); State v.
Marquardt, 286 Wis. 2d 204, | 24-26. The officers who
attached the GPS device, "cannot be expected to question
the magistrate's probable-cause determination or his
judgment that the form of the warrant is technically
sufficient." United States v. Leon, 468 U.S. at 921.

The affiant (Detective Ricksecker) did not mislead
the judge with facts she knew to be false or were
presented with reckless disregard for the truth. Circuit
Judge Callaway did not abandon his judicial role by
issuing this order. The affidavit was not so lacking in
indicia of probable cause that it was entirely unreasonable
for the executing officers to believe in its existence. The
warrant was not so deficient on its face that the executing
officers could not presume it to be valid. The process
used in obtaining the warrant involved a sufficient
investigation by authorities. Finally, there was sufficient
review of the validity of the warrant by a trained
investigator familiar with this area of the law. Srate v.
Marguardt, 286 Wis. 2d 204, ] 25-26. See State v.
Eason, 2001 WI 98, | 63, 245 Wis. 2d 206, 629 N.W.2d
625.

Detective Ricksecker testified at the suppression
hearing that she had spoken with an investigator at the
Wisconsin Department of Justice, Department of Criminal
Investigation about the use of GPS devices in criminal
investigations and the ability to obtain a court order
authorizing installation of such devices on suspect
vehicles (116:40-41; A-Ap. 45-46). The experienced DCI
Investigator (Gary Martine) advised her, "that they had in
the past used court orders to authorize the application of
the device and he subsequently supplied me with a copy

-31 -



of the order that they had used in the past which I
reviewed" (116:41; A-Ap. 46). Also see United States v.
Sager, 743 F.2d 1261, 1265-67 (8th Cir. 1984) (upholding
under the "good faith" exception to the exclusionary rule
evidence obtained pursuant to installation of a transponder
in an airplane because police reasonably relied on a search
warrant whose affidavit turned out to be deficient).

Because the officers who attached the GPS device
to the exterior of Sveum's car reasonably relied in
objective good faith on a warrant issued by a neutral and
detached circuit judge, a warrant that was based on a
detailed affidavit sworn out by an experienced investigator
who proceeded only after consulting other experienced
investigators, and that contained strong indicia of probable
cause, the exclusionary rule should not apply here even
assuming the affidavit failed to establish probable cause or
there were other technical deficiencies in the warrant
application.’

’Sveum argues that the search was unlawful because it
allowed police to obtain incriminating information while the car was
parked in his mother's garage. Sveum's brief at 26. Not so. There is
nothing to show that any useful information was obtained while the
car was anywhere other than on public streets. The critical
information obtained from the GPS device occurred April 25, 2003,
when it showed that Sveum drove from a muffler shop to the victim's
residence, parked a block away in a cul de sac for nearly an hour,
then drove to a public pay phone in front of a business; the victim
received a hang-up call at the same time his car was observed by the
GPS device parked at that pay phone in front of that business; and
the car then left as soon as the hang-up call ended (116:51-52; A-Ap.
56-57).

In any event, to the extent the warrant is overbroad, only that
information obtained while the car was parked out of public view is
to be suppressed. See United States v. Karo, 468 U.S. at 719-21;
State v. Petrone, 161 Wis. 2d 530, 548, 468 N.W.2d 676 (1991);
State v. Noll, 116 Wis. 2d 443, 451-52, 460, 343 N.W.2d 391 (1984).
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CONCLUSION

Therefore, the State of Wisconsin respectfully
requests that the decision of the court of appeals be
AFFIRMED.

Dated at Madison, Wisconsin, this 26th day of
January, 2010.

Respectfully submitted,

J.B. VAN HOLLEN
Attorney General

DANIEL J. O'BRIEN
Assistant Attorney General
State Bar #1018324

Attorneys for Plaintiff-Respondent

Wisconsin Department of Justice
Post Office Box 7857

Madison, Wisconsin 53707-7857
(608) 266-9620

(608) 266-9594 (Fax)

obriendj @doj.state.wi.us
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IN COURT OF APPEALS

STATE OF WISCONSIN,

PLAINTIFF-RESPONDENT,

V.

MICHAEL A. SVEUM,

DEFENDANT-APPELLANT.

APPEAL from a judgment and an order of the circuit court for Dane

County: STEVEN D. EBERT, Judge. Affirmed.

Before DYkman, Lundsten and Bridge, JJ.

q1  LUNDSTEN, J. Michael Sveum challenges his aggravated stalking

conviction. At Sveum’s jury trial, the prosecution presented detailed tracking

information about the movements of Sveum’s car obtained from a Global

Positioning System tracking device (GPS device) that police secretly attached to
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his car. Sveum argues that the police obtained this tracking information in
violation of his Fourth Amendment right to be free from unreasonaﬁle searches
and seizures.. The State responds that no Fourth Amendment search or seizure
occurs when police attach a GPS device to the outside of a vehicle while it is in a
place accessible to the public and then use that device to track the vehicle while 1t
is in public view. We agree with the State. At the same time, we urge the
legislature to consider regulating both police and private use of GPS tracking.

technology.

92 Sveum’s other challenges to his cdnviction include whether the GPS
tracking information should be suppressed under the Wisconsin Electronic
Surveillance Control Law, whether a search warrant for Sveum’s residence and car
was valid, whether the circuit court committed error by admitting evidence of
Sveuin’s prior stalking conviction, whether Sveum’s trial counsel was ineffective,
and whether an erroneous jury instruction requires a new trial. We reject all of

Sveum’s arguments and affirm the judgment and order.
Background

93 Sveum was convicted of stalking Jamie Johnson in 1996 and was
later imprisoned for related crimes against Johnson. In 1999, from prison, he
began stalking Johnson again with help from his sister. Sveum continued stalking
Johnson when he was released from prison in 2002. In March 2003, Johﬁson

reported to the police that she believed Sveum was stalking her again.
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@4  As part of their investigation, police sought and received a Warrant
authorizing them to covertly attach a GPS device to Sveur’s car in order to track
it. Based in part on tracking information retrieved from the GPS device, the police
obtained a warrant to search one of Sveum’s residences and his car.! The search
revealed additional evidence incriminating Sveum, along with evidence

confirming his sister’s involvement.

95 Sveum was charged with an aggravated stalking offense under WIS.

STAT. § 940.32(2) and (3)(b) (2001-02), as party to a crime.” The more serious

! The warrant application suggests that there may have been some question as to which
of two residences was Sveum’s primary residence. That question is not important for purposes
here, and we will generally refer to Sveum’s residence without specifying which residence we
mearn.

2 All references to the Wisconsin Statutes are to the 2001-02 version unless otherwise
noted. The stalking statute under which Sveum was charged provides, in pertinent part, as
follows:

{1} In this section:
(a) “Course of conduct” means a series of 2 or more acts
carried out over time, however short or long, that show a

continuity of purpose, including any of the following:

1. Maintaining a visual or physical proximity to the
victim.

6. Contacting the victim by telephone or causing the
victim’s telephone or any other person’s telephone to ring
repeatedly or continuously, regardless of whether a conversation
ensues.

(2) Whoever meets all of the following criteria is guilty
of a Class I felony:

{continued)
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“aggravated” | version of the crime was charged based on Sveum’s previous
conviction for stalking Johnson. See § 940.32(3)(b). The circuit court denied
motions by Sveum to suppréss evidence obtained from the GPS device and from
the search of his residence and car. A jury found Sveum guilty, and the court
sentenced him to seven years and six months in prison followed by five years of

extended supervision. We discuss additional facts as needed below.

(a) The actor intentionally engages in a course of
conduct directed at a specific person that would cause a
reasonable person under the same circumstances to fear bodily
injury to or the death of himself or herself or a member of his or
her family or household.

(b) The actor intends that at least one of the acts that
constitute the course of conduct will place the specific person in
reasonable fear of bodily injury to or the death of himself or
herself or a member of his or ber family or household.

(c) The actor’s acts induce fear in the specific person of
bodily injury to or the death of himself or herself ora member of
his or her family or household.

(3) Whoever violates sub, (2) is guilty of a Class F
felony if any of the following applies:

(b) The actor has ... a previous conviction under this
section ..., the victim of that crime is the victim of the present
violation of sub. (2), and the present violation occurs within 7
years after the prior conviction.

WIS. STAT. § 940.32.
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Discussion
A. Suppression Of GPS Evidence Under Fourth Amendment

6  Sveum challenges the admission of GPS tracking information
showing the movements of his car. He argues that the warrant® authorizing police
to place the GPS device on his car was overly broad. The State responds that the
warrant was unnecessary because no Fourth Amendment search or seizure
occurred. In reply, Sveum implicitly concedcs that placing the GPS device on his
car and using it to monitor public travel does not implicate the Fourth
Amendment. He contends, however, that because the GPS device permitted the
police to monitor the location of his car while it was in his garage and in his
employer’s garage, places out of public view, all of the information obtained from
the GPS device should have been suppressed. Because we agree with the State
that no Fourth Amendment search or seizure occurred, we do not address Sveum’s

warrant argument.

q7  We begin with a recap of the pertinent facts. The battery-powered
GPS device used here periodically receives and stores location information from -
one or more satellites. To obtain tracking information, the device must be
physically retrieved ahd its information downloaded to a computer. The resuit is a
detailed history, including time information, of the device’s location and, hence,
the vehicle’s location. While Sveum’s car was in his driveway, police secretly

attached the device to the underside of his car with a magnet and tape. The police

} Whether the court order that authorized police use of the GPS device here can
technically be considered a warrant is unclear, but resolving this questlon is not important for
purposes of our decision.
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tracked Sveum’s car with the device for about five weeks. During this time,
Sveum parked his car in his enclosed garage and inside a garage at his place of

employment, a car care center.

I8 We agree with the State that neither a search nor a seizure occurs
when the police use a GPS device to track a vehicle while it is visible to the
general public. The seminal cases on this topic are United States v. Knotts, 460 -

U.S. 276 (1983), and United States v. Karo, 468 U.S. 705 (1984).

99 In Knotts, government agents planted a “beeper’—a radio
transmitter emitting periodic signals that permit tracking with a radio receiver—
inside a five-gallon drum. See Knotts, 460 U.S. at 277-78. Using the beeper, the
agents were able to track a vehicle transporting the drum and determine that it had
come to rest on the defendant’s premises. Id. at 277-78, 282, 284-85. The Court
held that the monitoring of the beeper while the vehicle was in public view did not
invade any legitimate expectation of privacy and, therefore, did not constitute a
search or seizure under the Fourth Amendment. Id. at 285. 'The Court reasoned
that the device simply made it easier to discover what was already “voluntarily
conveyed to anyone who wanted to look.”” See id. at 281-82. The Court
explained:

A person traveling in an automobile on public
thoroughfares has no reasonable expectation of privacy in
his movements from one place to another. When [one of
the defendant’s accomplices] traveled over the public
streets he voluntarily conveyed to anyone who wanted to
look the fact that he was traveling over particular roads in a
particular direction, the fact of whatever stops he made, and
the fact of his final destination when he exited from public
roads onto private property.

[NJo ... expectation of privacy extended to the

visual observation of [the] automobile arriving on [the
private] premises after leaving a public highway, nor fo
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movements of objects such as the drum of chloroform
outside the cabin in the “open fields.”

Visual surveillance from public places along [the]
route or adjoining Knotts’ premises would have sufficed to
reveal all of these facts to the police.

Id. (citation omitted). The Knotts Court specifically noted that “nothing in [the]
record indicates that the beeper signal was received or relied upon after it had
indicated that the drum ... had ended its automotive journey to rest on
[defendant]’s premises.” Id. at 284-85. Similarly, “there {was] no indication that
' the beeper was used in any way to reveal information as to the movement of the
drum within the [premises], or in any way that would not have been visible to the
naked eye from outside the cabin.” Id. at 285. Thus, the Court concluded, the

Fourth Amendment was not implicated. Id.

q10 In contrast, a year later in Karo, the Court concluded that when
police used a similar beeper planted in a similar container to determine how long
the container remained at certain locations and to reveal the specific location of
the container within a storage facility, a Fourth Amendment search occurred. See
Karo, 468 U.S. at 708-10, 717-18 & n.5. The Karo Court explained that the
government used the device to obtain “information that it could not have obtained

by observation from outside the curtilage of the house.” See id. at 715-16.

11 Knotts and Karo teach that, to the extent a tracking device reveals
vehicle travel information visible to the general public, and thus obtainable by
warrantless visual surveillance, the use of the device does not normally implicate
Fourth Amendment protections. It follows that no Fourth Amendment violation
occurred here simply because the police used a GPS device to obtain information

about Sveum’s car that was visible to the general public.
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q12 We also agree with the State that the police action of attaching the
GPS device to Sveum’s car, either by itself or in combination with subsequent
tracking, does not constitute a search or seizure.* The State aptly relies on United

States v. Garcia, 474 F.3d 994 (7th Cir. 2007).

9[13 The Garcia court concluded that attaching a GPS device to a car
while the car was in a public place did not convert the subsequent tracking into a

Fourth Amendment search. See id. at 996-98. The court reasoned:

[I}f police ‘foliow a car around, or observe its route by

means of cameras mounted on lampposts or of satellite

imaging as in Google Earth, there is no search.. Well, but

the tracking in this case was by satellite. Instead of

transmitting images, the satellite transmitted geophysical

coordinates. The only difference is that in the imaging case

nothing touches the vehicle, while in the case at hand the

tracking device does. But it is a distinction without any

practical difference.
Id. at 997. Like the Seventh Circuit, we discern no privacy interest protected by
the Fourth Amendment that is invaded when police attach a GPS device to the
outside of a vehicle, as long as the information obtained is the same as could be

gained by‘the use of other techniques that do not require a warrant.

q14 Sveum might respond that, unlike Garcia, the police here did not
attach the GPS device while his car was parked in a public place. However, the
circuit court concluded that Sveum’s driveway was not constitutionally protected

“curtilage,” and Sveum does not challenge this ruling or otherwise present a

4 Yn United States v. Knotts, 460 U.S. 276 (1983), the Supreme Court did not address the
issue because the defendant there believed he lacked standing to challenge the placement of the
“beeper.” Id. at 279 n.*.
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developed argument as to why the police engaged in a search or seizure by

entering his driveway.

q15 Accordingly, we follow Garcia’s lead and conclude that the
attachment of é GPS device to Sveum’s car does not change our view that, under

Knotts and Karo, no Fourth Amendment search or seizure occurred here.

q16 Sveum argues that all of the tracking information should be
suppressed because the GPS device monitored the location of his car when it was

out of public view. We reject this argument for two reasons.

q17  First, although the police presumably obtained location information
while Sveum’s car was inside areas not open to surveillance, there is no indicétion
that this same information could not have been obtained by visual surveillance
from outside these enclosures. Such surveillance could have told the police when
Sveum’s cai’ entered or exited his garage and the garage at his workplace and,
therefore, informed them when his car remained in those places. Sveum does not
argue that the police used the GPS device to track his car’s movements within the

enclosures.

718 Second, even if the police had obtained some information about the
movement of Sveum’s car within the enclosures and this information should have
been suppressed, Sveum suggests no reason why all of the tracking information
should be suppressed. Although we need not exhaustively analyze this issue, we
note that properly obtained evidence is generally not excluded simply because a
search is illegally extended to improperly obtain evidence. See State v. Noll, 116
Wis. 2d 443, 454-55, 343 N.W.2d 391 (1984) (“Insofar as the searcher exceeds the
scope of the validly authorized search, items so seized must be suppressed.

However, as to those items discovered in the lawful execution of the valid part of
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the warrant, the Fourth Amendment does not require suppression.”). Similarly,
properly obtained and incriminating wiretap information is not suppressed solely
because police also overhear unrelated pri\fate conversations that they would
otherwise have no right to overhear.” It is not apparent why a balancing of
interests should not produce the same rule when applied to the GPS tracking

situation here,

q19 Acc'ordingly, we conclude that no Fourth Amendment search or
seizure occurs when police attach a GPS device to the outside of a vehicle while it
is in a place accessible to the public and then use that device to track the vehicle
while it is in public view. Because this case does not involve tracking information
on the movement of Sveum’s car within a place protected by the Fourth
Amendment, it follows that the circuit court correctly rejected Sveum’s Fourth

Amendment suppression argument.

420 We are more than a little troubled by the conclusion that no Fourth
Amendment search or seizure occurs when police use a GPS or similar device as
they have here. So far as we can tell, existing law does not limit the government’s
use of tracking devices to investigations of legitimate criminal suspects. If there is

no Fourth Amendment search or seizure, police are seemingly free to secretly

5 We are aware of no constitutional rule that requires suppression of incriminating
conversations obtained by an authorized wiretap solely because the wiretap also captures private
conversations in which the government has no legitimate interest and could not otherwise
intercept. We note, however, that federal and Wisconsin law require that authorities “minimize”
the interception of the latter category of conversations. See Scoft v. United States, 436 U.S. 128,
140 (1978) (“f18 U.S.C. §2518(5)] does not forbid the interception of all nonrelevant
conversations, but rather instructs the agents to conduct the surveillance in such a manner as to
‘minimize’ the interception of such conversations.”); WIS. STAT. § 968.30(5) (2007-08)
(Wisconsin’s counterpart to the federal minimization statute).

10
R-Ap. 110



No. 2008AP558-CR

track anyone’s public movements with a GPS device. As the Seventh Circuit

observed:

The new technologies enable, as the old (because of
expense) do not, wholesale surveillance. One can imagine
the police affixing GPS tracking devices to thousands of
cars at random, recovering the devices, and using digital
search techniques to identify suspicious driving patterns.
One can even imagine a law requiring all new cars to come
equipped with the device so that the government can keep
* track of all vehicular movement in the United States. . ..

Technological progress poses a threat to privacy by
enabling an extent of surveillance that in earlier times
‘would have been prohibitively expensive.

Garcia, 474 F.3d at 998.

q21 We are also concerned about the private use of GPS surveillance
devices. As the Seventh Circuit and a recent New York Times article indicate, GPS
technology is available at low cost to the general public. See Garcia, 474 F.3d at
995; David Pogue, Peekaboo, Zoombak Sees You, N.Y. TIMES, Apr. 23, 2009, at
B1, B8. Although there are obviously legitimate private uses, such as a trucking
company monitoring the location of its trucks, there are also many private uses

that most reasonable people would agree should be prohibite:d.6

6 in the stalking context, the “course of conduct” element can now be satisfied with
evidence that a defendant used “electronic means” to monitor or record the activities of the
victim. WIS, STAT. § 940.32(1)(2)6m. (2007-08). But that conduct alone is not prohibited. There
must also be proof, among other elements, that the course of conduct would cause a reasonable
person to suffer emotional distress or fear harm. WIS. STAT. § 940.32(2) (2007-08). Thus, using
a GPS device to secretly monitor someone, without more, is not prohibited by the stalking statute.

11
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22 Consequently, we urge the legislature to explore imposing
limitations on the use of GPS and similar devices by both government and private
actors. Such limitations would appear to be consistent with limitations the
legislature has placed on electronic intercepts of communications.  See
Wisconsin’s Electronic Surveillance Control Law, WIS, STAT. §§ 968.27-33
(2007-08).”

B. Suppression Of GPS Evidence Under Electronic Surveillance Control Law

q23 As we have seen, the GPS device used here recorded location
information tha"t- was downloaded from the device after it was retrieved from
Sveum’s car. The device did not emit a signal permitting the police to
contemporanedusiy track Sveum’s car. It is this aspect of the GPS device that
prompts Sveum to challenge its use under Wisconsin’s Electronic Surveillance

Control Law, WIS. STAT. §§ 968.27-.33.

924  The Electronic Surveillance Control Law governs the lawfulness and
uses of intercepts of “wire, electronic or oral communijcations.” See WIS. STAT.
§§ 968.28-31. The 1aw governs the in-court disclosure of the contents of
intercepts of “electronic communications.” See WIS. STAT. § 968.29; State v.
Gilmore, 201 Wis. 2d 820, 825, 549 N.W.2d 401 (1996) (“Wisconsin Stat.

§ 968.29 states the conditions under which disclosure is authorized.”).

q25 Sveum argues that the GPS evidence here was obtained from

“electronic communication[s]” covered by the Electronic Surveillance Control

7 All references to Wisconsin’s Electronic Surveillance Control Law, WIS. STAT.
§8 968.27-.33, are to the 2007-08 version.

12
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Law and should have been suppressed because of noncompliance with several
provisions in the law. The threshold question is whether the GPS device used to
track Sveum’s car produced covered electronic cémmunications or, instead, is
excluded from the law’s coverage because it is a “tracking device” under WIS.
STAT. § 968.27(4)(d). This threshold question involves the application of a statute -
to undisputed facts, a question of law that we review de novo. State v. Wilke, 152
Wis. 2d 243, 247, 448 N.W.2d 13 (Ct. App. 1989). We give statutory language its
common, ordinary, and accepted meaning, except that technical or specially
defined words or phrases are given their technical or special definitional meaning.
State ex rel. Kalal v. Circuit Court for Dane County, 2004 WI 58, 45, 271 Wis.
2d 633, 681 N.W.2d 110. Also, we must construe statutes to avoid absurd or

unreasonable results. Id., 46.

926 As Sveum acknowledges, the Electronic Surveillance Control Law
expressly excludes from the definition of “electronic communication” those
communications from tracking devices. - WISCONSIN STAT. § 968.27(4)(d)
provides, in pertinent part:

“Electronic communication” does not include any of the
following: .

(d) Any communication from a tracking device.

“ITJracking device” is not defined in the statute, but we agree with the State that
the GPS device here is such a device because, so far as the record discloses, its

sole function was to track the location of Sveum’s car.

q27  Our Electronic Surveillance Control Law is modeled on a federal

act, and Sveum asserts that the “statutory history” of the federal act defines a

13
R-Ap. 113



No. 2008AP658-CR

tracking device as a communication device that “emits a signal” that can be
received by special tracking equipment to trace location. Sveum argues that the
GPS device here is not a “tracking device” because it does not emit any signal.
Rather, it receives signals and stores data that éan be retrieved later. We are not

persuaded.

{28 Sveum provideé only a record citation for his “statutory history”
afgument, and it leaves unclear what legal authority he is relying on. Our
research, based on the limited information referenced in the record, suggests that
Sveum is relying on a Senate Report that accompanied the 1986 update to the
federal act. | The Report includes a preliminary “glossary,” Which defines
“electronic tracking devices (transponders)” as Sveum’s argument indicates. See
S. REP. NO. 99-541, at *10 (1986). Sveum’s reliance on this Senate Report,
however, runs headlong into the express language of the enacted federal law,
which broadly defines a “tracking device” as “an electronic or mechanical device
which permits the tracking of the movement of a person or object.” See 18 |
U.S.C.S. §2510(12%(D) (incorporating the definition in 18 US.CS. §3117).
Indeed, the Senate Report, in its “section-by-section” analysis of the act,
references the same definition that appears in the enacted statutes. See S. REP. NO.
99-541, at *33-34. Sveum does not explain why the “glossary” definition in the
Senate Report should control over this plain-language statutory definition, which
obviously covers the GPS device used here. Regardless whether it emitted a
signal, the GPS device enabled the police to track, after the fact, the movements of

Sveum’s car.

429 Sveum also points out that the tracking device exception in our
Electronic Surveillance Control Law refers to “[alny communicationl from a

tracking device.” WIS. STAT. § 968.27(4)(d) (emphasis added). He argues that

14
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this phrasing shows that the exception applies only to devices that emit some sort
of signal, not to a device like a GPS device that only receives and records data for
access at a later time. Sveum’s argument, however, erroneously assumes that the
communication “from” the device must be simultaneous with the tracked
movement. But the statutory language imposes no such requirement. Although

obtained later, the information did indeed come “from” the tracking device.

30  Moreover, the distinction Sveum suggests is not reasonable. It is not
rational to limit the admission of tracking information based on whether it is
obtained in real time by a signal or at a later time by direct access to the device.

Thus, Sveum’s interpretation of the statute would lead to unreasonable results.
C. Search Warrant For Sveum'’s Residence And Car

q31 Sveum divides his challenge to the search warrant for his residence
and his car into two categories. First, he argues that the warrant application lacked
probable cause. Second, he argues that the warrant did not describe the items to

be seized with sufficient particularity,. We address each in turm.
1. Probable Cause

q32 Our duty on review is limited to ensuring that the warrant-issuing
judge had a substantial basis for concluding that probable cause existed. State v.
" DeSmidt, 155 Wis. 2d 119, 133, 454 N.W.2d 780 (1990). We accord great
deference to the judge’s probable cause determination; that determination will
stand unless the defendant establishes that the facts are clearly insufficient to
support a finding of probable cause. State v. Higginbotham, 162 Wis. 2d 978,
989, 471 N.W.2d 24 (1991).

15
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§33  Sveum argues that there was insufficient probable cause for the
warrant to authorize seizure of the following items: journals, calendars, logs
documenting travel or appointments, binoculars, flashlights, ski masks, documents
mentioning Johnson and certain other individuals, and personal information

related to Johnson or her family.

934  Sveum concedes that the warrant affidavit established that he used or
kept many such items in connection with his 1996 stalking conviction, but asserts
that the application did not provide probable cause to believe that he was keeping

such items in 2003." We disagree.

435 The warrant affidavit stated that the affiant was a detective with
twenty~tw6 years of experience who had specialized training in stalking crimes.
See State v. Multaler, 2002 WI 35, §43, 252 Wis. 2d 54, 643 N.W.2d 437
(experience and special knowledge of police officers who are applying for search
warrant are facts that warrant-issuing judge may consider). The detective
explained in the affidavit that, based on her training and experience, individuals
who engage in stalking behavior often display an obsessive personality and exhibit
. a pattern of conduct, including maintaining visual prdximity to the victim,
‘contacting the victim, and keeping records, journals, or other documents
memorializing their stalking behavior. Also, such individuals often keep evidence
of their obsession with the victim, including records, journals, diaries, calendars of
the victim’s activities or the activities of other family members, personal

information, or computer records.

8 The complaint states that Sveum’s 2003 charge for stalking covered conduct from 1999
through 2003 but, for ease of discussion, we refer to Sveum’s conduct only by reference to 2003.
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%36  The affidavit also indicated that the affiant had investigated Sveum’s
prior stalking crime, and it detailed the many ways that Sveum’s conduct
surrounding the 1996 conviction was consistent with behaviors characteristically
exhibited by individuals who stalk. In particular, Sveum at that time kept
calendars marking down anniversary dates of his time with Johnson, tracked the
mileage on Johnson’s car, documented Johnson’s whereabouts, and retained
“keepsakes,” including earrings, underwear, and a duplicate driver’s license of
Johnson’s. The affidavit also outlined'the evidence establishing that Sveum was

again stalking Johnson in 2003.

437 When we consider all of the information in the warrant affidavit, we
conclude that the affidavit established probable cause to believe that the items

enumerated could be evidence of Sveum’s 2003 stalking crime.

q38 Sveum argues that the warrant should not have allowed police to
seize computer equipment because the warrant affidavit lacked specific facts to
show that a computer may have contained evidence of stalking. He asserts that
nothing in the affidavit shows that he used a computer in the 1996 stalking. We
are not persuaded. It is readily inferable from the warrant affidavit that Sveum’s
past stalking conduct involved obsessively detailed logging, calendaring, and
tracking of information relating to Johnson. Given this inference,l along with the
increasing prevalence of computerized information and personal computing
between 1996 and 2003, the warrant-issuing judge could have reasonably inferred
that Sveum may have been using a computer in connection with stalking Johnson
in 2003 even if he had not used a computer to stalk Johnson in 1996. See State v.
Benoit, 83 Wis. 2d 389, 399, 265 N.W.2d 298 (1978) (warrant judge may draw

reasonable inferences from the evidence presented in the affidavit).
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2. Particularity-

{39  Sveum argues that the warrant failed to describe the items sought
with sufficient particularity. Under the Fourth Amendment, a warrant must
“particularly describ[e] the place to be searched, and the persons or things to be
seized.” Our sﬁpreme court has recognized that, in practice, this means that a
warrant should describe items to be seized “with as much particularity and
specificity as the circumstances and the nature of activity under investigation

permit(].” See State v. Petrone, 161 Wis. 2d 530, 541, 468 N.W.2d 676 (1991).

40  Sveum’s particularity argument is that the many items authorized for
seizure were 50 “non-specific” that the warrant was an invalid general warrant.
Police were authorized to seize phone bills, journals, calendars, logs, computers
and devices related to computers, cameras and film, binoculars, flashlights, ski
“masks, audio and/or video recording equipment in any format, and evidence that
might identify the residents of the searched dwelling. Sveum also argues that the
warrant lacked probable cause to seize some of the types of items identified in the
warrant because he and his mother occupied the residence and the warrant lacked
objective standards by which the executing officers could differentiate items his
mother owned. We reject Sveum’s arguments. We perceive no reason, at least in
this case, why guidelines would have been helpful or necessary. Tellingly, Sveum
does not suggest what sorts of ownership guidelines would have been required to
satisfy his view of the particularity requirement. We conclude that the warrant
described the items to be seized with as much particularity and specificity as the

circumstances and the nature of Sveum’s alleged stalking activity permitted.
741 Furthermore, the two cases on which Sveum places primary reliance

actually cut against him. In People v. Prall, 145 N.E. 610 (Ill. 1924), the
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authorities could have, but did not, describe the stolen property sought with
precision by reference to serial numbers. See id. at 612. No similar identifying

information could have assisted in limiting the seizures here.

q42  Sveum’s reliance on United States v. Klein, 565 F.2d 183 (1st Cir.
1977), is similarly fnispiaced. Klein involved whether the description, “pirate
reproduction,” sufficiently informed the officers executing a warrant how to
distinguish between piréted and non-pirated merchandise. See id. at 184-87. But
that case makes plain the court’s view that differentiating between the two types of
merchandise was a technical endeavor based on criteria that would not generally

have been known to the police officers executing the warrant. See id. at 186 &

n.5, 188-89.°
D. Evidence Of Prior Stalking Conviction

743 Sveum was convicted of aggravated stalking based on his 1996
stalking conviction. Proof of this particular aggravated stalking crime requires
proof of a previous conviction for a violent crime or a stalking crime involving the
same victim pursuant to WIS. STAT. § 940.32(3)(b). Sveum argues that the circuit
court erred by admitting evidence of his prior stalking conviction after he had
agreed to stipulate to the conviction. The legal basis for Sveum’s argument is
difficult to discern, but he relies on State v. Alexander, 214 Wis. 2d 628, 571
N.W.2d 662 (1997), a case hblding that a defendant’s prior drunk driving

® Sveum also argues that the officers exceeded the scope of the warrant when they seized
financial documents. Sveum does not, however, indicate what types of financial documents he is
talking about or explain why such documents fell outside the scope of the warrant. Accordingly,
we consider this argument no further. See State v. Pettit, 171 Wis. 2d 627, 646-47, 402 N'W .24
633 (Ct. App. 1992) (we need not consider arguments that are inadequately briefed).
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convictions should not have gone to the jary, even though proof of the- prior
convictions was necessary to prove the drunk driving charge at issue in that case.
Whatever persuasive value Alexander may have had in a stalking case was put to
rest ir_i State v. Warbelton, 2009 WI 6, §40, __ Wis. 2d _, 759 N.W.2d 557. In
Warbelton, also a stalking case, the court expressly declined to apply Alexander
and held that Alexander applies only to drunk driving prosecutions. Warbelfon,
2009 WI 6, I3, 46, 61. We are bound by Warbelton.

E. Ineffective Assistance Of Trial Counsel

944  Sveum argues thét he received ineffective assistance of trial counsel
in several respects. The two-pronged deficient pexfonnaﬁce/pmjudice test we
apply to such claims is well established and we do not repeat it in 'flirthe_r detail
here. We address each of Sveum’s ineffective assistance claims in the sections

that follow.
1. Jury Selection

945 Sveum argues that counsel was ineffective during jury selection by
failing to ask potential jurors whether knowledge of Sveum’s prior conviction for
stalking J ohnson would prevent them from being fair and impartial. It appears that
Sveum has not demonstrated either deficient performance or prejudice, but we will

limit our discussion to his failure to show prejudice.

46  Sveum’s prejudice argument consists only of the speculative
assertion that “due to counsel’s deficiency, there is no assurance that Sveum’s ...
right to an impartial jury was honored” (emphasis added). In the face of the same
argument in the context of a sexual assault charge, we explained that the defendant

“needed to show that if his trial counsel had asked more or better questions, those
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questions would have resulted in the discovery of bias on the part of at least one of
the jurors who actually decided his case.” State v. Koller, 2001 WI App 253,
G11-16, 248 Wis. 2d 259, 635 N.W.2d 838. As in Koller, Sveum makes no such

showing.
2. Evidence Of Pending Appeal

947 At the time of Sveum’s trial in this case in 2006, an appeal from a
denjal of a writ of habeas corpus attacking his 1996 conviction was pending.
Sveum points to language in WIS. STAT. § 906.09(5) (2005-06), which provides
that “[e]vidence of the pendency of an appeal is admissible,” and argues that his
trial counsel was iﬁeffec_tive because counsel failed to introduce evidence of his

pending appeal.

948 The State responds that, because the pending appeal was not a direct
appeal but a collateral challenge after Sveum’s direct appeal failed, the pending
appeal was not an “appeal” within the meaning of WIS. STAT. § 906.09(5) (2005-
06). We need not address this argument because, regardless of the proper
interpretation of the statute, Sveum has not demonstrated deficient performance or
prejudice. We agree with the State’s alternative argument that it would have been
a reasonable strategic choice by counsel not to introduce evidence of the pending
challenge to Sveum’s 1996 conviction because the prosecutor would have
countered with damaging proof that Sveum’s direct appeal from thé 1996

conviction had failed.
3. Cross-Examination Of The Alleged Stalking Victim
749 At trial, Johnson, the stalking victim, provided strong testimony

against Sveum, such as her assertion that, during one encounter in 1994, Sveum
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grabbed her and told her that one day when she came home he would be hiding in
the bushes and would blow her head off. Sveum argues that it was, therefore,
critical to impe‘ach Johnson’s credibility and that his counsel rendered ineffective
- assistance when counse! failed to use information Sveum provided to cross-
examine Johnson. For example, Sveum says he advised his counsel about police
reports proving that Johnson had voluntary contacts with him after the alleged

threat, and that counsel failed to use this information to impeach Johnson.

q50 We have examined each cross-examination failure Sveum alleges,
and conclude that he has failed to show ineffective assistance. For example, we
agree that if Johnson had voluntary contact with Sveum after the alleged death
threat, such contact might lead a jury to think it less likely that the threat occurred.
Sveum cites State v. Thiel, 2003 WI 111, §64, 264 Wis. 2d 571, 665 N.W.2d 305,
to support this common-sense observation. But, just és the Thiel court concluded
that the failure to use such information to impeach the victim, standing alone, did
not undermine the court’s confidence in the outcome, see id., 81, we similarly
conclude that the failure does not undermine our confidence in the jury’s verdict

here.

051 We agree with the circuit court that, | given the long history of
Sveum’s stalking conduct toward Johnson, attempts to impeach Johnson as Sveum
suggests could easily have backfired. Moreover, much of the information Sveum
relies on could have been readily explainable, and none of it would have been
likely to have destroyed Johnson’s credibility or made her seem less credible than
Sveum. Sveum chose not to testify and, even assuming he had, it strains credulity
to think the jury would have found him more credible than Johnson. The evidence
at trial, which included Sveum’s sister’s testimony and correspondence between

Sveum and his sister, showed that Sveum was highly deceptive and manipulative.
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Accordingly, Sveum has not shown deficient performance or prejudice based on

counsel’s failure to cross-examine Johnson with the information identified.
4. Failure To Object During Sveum’s Sister’s Testimony

€52 Under cross-examination, Sveum’s counsel elicited testimony from
Sveum’s sister, Renee, that she knew Sveum well and would not have helped
Sveum if she thought he would harm Johnson. On redirect, the State asked Renee
if she knew that Sveum had threatened to blow Johnson’s head off, and Renee
replied, “no.” Sveum argues that, because Renee was the first Witnéss to testify
and Johnson had not yet testified about Sveum’s threat, counsel was ineffective by
failing to object for lack of foundation. This argument is meritless. Although it
appears to be true that the question lacked a foundation when asked because
Johnson had yet to testify, we agree with the State that the same question could
have been posed to Sveumn’s sister either by recalling her after Johnson testified or
by permitting the question in hypothetical form because it was known that Johnson

would testify about the death threat.
5. Failure To Request Limiting Instruction On Other Acts Evidence

§53 The prosecutor presented evidence of Sveum’s 1996 conviction for
stalking Johnson and Sveum’s behavior underlying that conviction. This evidence
inclnded Johnson’s testimony that, among other things, Sveum went into
Johnson’s car and removed items, had a key made when Johnson got a different
car, and left phone messages saying that Johnson would “be sorry” if she did not
pick up the phone. Sveum asserts that this was “other acts” evidence and that his
counsel should have requested a limiting instruction explaining to the jury that this
evidence could not be used to infer that he had a propensity to commit this type of

crime.
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754  Sveum does not explain why a limiting instruction would likely have
made a difference in the verdict in light of the types of concerns associated with
other acts evidence. Rather, his argument seems to be that counsel’s failure to
request a limiting instruction was per se deficient performance and resulted in per

se prejudice. -We disagree.

55 WISCONSIN STAT. § 901.06 (2005-06) provides: “When evidence
which is admissible as to one party or for one purpose but not admissible as to
another party or for another purpose is admitted, the judge, upon request, shall
restrict the evidence to its proper scope and instruct the jury accordingly.” Thus,
this statute requires an instruction when one is requested. ‘The logical corollary is
that an instruction is not required every time evidence is admitted for one purpose,
but is not admissible for another, and, therefore, it is not per se deficient

performance to fail to request an instruction.

156 Sveum also asserts that counsel’s failure to request a limiting
instruction implicates double jeopardy, the statute of limitations, due process, and
equal protection. We agree with the State that these arguments are insufficiently
developed and, therefore, address them no furfher. See State v. Pettit, 171 Wis. 2d
627, 646-47, 492 N.W.2d 633 (Ct. App. 1992) (we need not consider arguments

that are inadequately briefed).
F. Erroneous Jury Instruction

§57 The parties agree that the jury instruction on one element of stalking,
under WIS. STAT. § 940.32(3), was partially incorrect. Specifically, as to the
“course of conduct” element, the jury was instructed that the acts constituting a

“course of conduct’™ are limited to:
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1) “maintaining visual or physical proximity to Jamie Johnson,” or

2) “contacting Jamie Johnson by telephone or causing Jamie Johnson’s
telephone or any other person’s telephone to ring repeatedly or
continuously regardless of whether a conversation ensues,” or

3) “causing any person to engage in either of the acts described
[above].” ‘ ' '

The causing-any-person part of this instruction was incorrect because of its

reference to the two acts described in items 1) and 2). The “causing any person”

alternative did not, at the relevant time, include causing these two acts. See

§ 940.32(1)(a) (2001-02). Thus, the jury was erroneously told that the “course of

conduct” element could be met if Sveum caused his sister Renee to engage in

~ either of these acts. '

§58  Sveum correctly argues that this type of instructional error was cause
for reversal in United States Supreme Court cases as recent as Boyde v.
Califbmia, 494 U.S. 370 (1990). Since Boyde, however, the Court has concluded
that harmless error analysis dpplies to such error. Hedgpeth v. Pulido, 129 S. Ct.
530, 532 (2008). We agree with the State that the error here was harmless.

959 For purposes of our harmless error discussion, we will assume
without deciding that Sveum is correct that the proper harmless error test is the
one set forth in State v. Dyess, 124 Wis. 2d 525, 370 N.W.2d 222 (1985). Under
Dyess, the State must establish that there is “no reasonable possibility that the

error contributed to the conviction.” Id. at 543. Sveum argues that the test is not

' n a subsequent version of the statute, the causing-any-person alternative applies to all
of the other types of acts listed, including the two listed in Sveum’s jury instruction. See WIS.
STAT. § 940.32(1)(a) (2003-04).
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met here because it is impossible to know whether one or more of the jurors voted
to convict him relying solely on evidence that he caused his sister to engage in

stalking conduct. We are confident that did not occur.

60  The jury heard evidence that Sveum’s sister maintained proximity to
Johnson or made prohibited phone contacts to Johnson at Sveum’s behest while he
was in prison. But the jury éisb fleard essentially uncontested evidence that, soon
after Sveum was released from electronic monitoring, he began making hang-up
calls to Johnson, often immediately after she arrived home. This evidence
demonstrated not only that Sveum was engaging in prohibited phone contacts, but
that he was also maintaining visual or physical proximity to Johnson on a
recurring basis. Moreover, with exceptions not relevant here, Sveum’s trial
counsel did not attempt to persuade the jury that Sveum did not engage in the
conduct alleged after he was released from prisoﬁ. Rather, counsel disputed other
elements. Counsel candidly stated in closing argument: “[Y fou’re asked to take a
course of conduct which obviously is present and still decide if what happened
here is stalking.” (Emphasis added.) Counsel continued.: “The course of conduct
is present but you’'re being asked to decide if the other elements of the crime are

also present ....”

61 We perceive no reason why any juror would have rejected evidence
of Sveum’s post-incarceration behavior and relied instead only on his sister’s

conduct. Accordingly, we conclude that the instructional error was harmless."

" We note that, consistent with Sveum’s charge, the jury was given the party-to-a-crime .
instruction. Sveum argues that this instruction “compounded” the error because applying the
party-to-a-crime statute to the stalking statute would render WIS. STAT. § 940.32(1)(a)10.
superfluous. Sveum does not develop this argument until his reply brief, and even then he does

’ (continued)
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Conclusion

962 For all of the reasons stated above, we affirm the judgment of

conviction and the order denying postconviction relief.

By the Court—Judgment and order affirmed.

not address case law setting forth the standards for determining whether the party-to-a-crime
statute applies. See, e.g., State v. Tronca, 84 Wis. 2d 68, 84-85, 267 N.W.2d 216 (1978); State v.
Curbello-Rodriguez, 119 Wis. 2d 414, 432-33, 351 N.W.2d 758 (Ct. App. 1984). Accordingly,
we decline to address this topic further. See Pettit, 171 Wis. 2d at 646-47.
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INTRODUCTION

The state misapprehends both the reality of seizures of private
property, which interfered with an owner’s possessory right to exclude
others, not just with his right to resume use of his property when the
police are done attaching something to it. The state also mistakes a
court order for a valid warrant, although both the text of the Fourth
Amendment and the United States Supreme Court require more of a
“warrant” than this order supplied.

REPLY

I. SVEUM’S OWN FOURTH AMENDMENT INTERESTS
UNDISPUTEDLY WERE AT STAKE.

Focusing primarily on the question of a search, the state suggests
now that Sveum failed to prove that state actors invaded his own
reasonable expectation of privacy. BRIEF AND APPENDIX OF PLAINTIFF-
RESPONDENT at 9-10 (January 26, 2010).

That concern is misplaced. As the circuit court correctly found,
Det. Ricksecker’s affidavit itself established that Sveum was the
primary user or driver of the car at issue and that he resided, in all
probability, where that car was parked. R116:104. The circuit court
was right. The affidavitattested to Sveum’s dominion and controlover
the car and his residence at one of two places, including the home
where police attached the GPS unit to the undercarriage of his car.
R40:21-22, A. App. 1-2.
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After obtaining a court order on the basis of a sworn assertion
that this was Sveum’s car and also was a place where he resided, the
state is in a poor position to complain now about an absence of proof.

II. THE POLICE REPEATEDLY SEIZED AND SEARCHED SVEUM’S
PROPERTY.

The state makes no real effortto address Sveum’s principal point:
three temporary seizures of his car occurred when the police crawled
under it and affixed an object to the undercarriage for their own
purposes, without Sveum’s knowledge or consent. In framing the issue
instead as whether monitoring Sveum’s car on public thoroughfares
was asearch, the state addresses arguments that Sveum does not make.

Sveum does not contend that traveling with the GPS device
amounted to a search. He argues that it was a seizure, an electronic
tether that interfered with his possessory right to exclude others from
making use of his automobile. He also argues that police officers
effected a Fourth Amendment seizure when they temporarily
appropriated his car three times to crawl under it and attach the GPS
device.

The essence of the seizure here was not depriving Sveum of the
possessory use of his automobile. It was depriving him of the essential
possessory right of excluding others from using his car. “One of the
main rights attaching to property is the right to exclude others,” Justice
Rehnquist wrote for the Supreme Court in Rakas v. Illinois, 439 U.S.
128, 143 n.12 (1978), citing Blackstone. And, Rakas continued, “one
who owns or lawfully possesses or controls property will in all
likelihood have a legitimate expectation of privacy by virtue of this
right to exclude.” 439 U.S. at 143 n.12. Itis not that Sveum was unable
to use his car; it is that the police were able to use his car, without his
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knowledge and contrary to his interests. Thatis a seizure. The Seventh
Circuit missed that entirely in United States v. Garcia, 474 F.3d 994
(7th Cir. 2007).

III. THE COURT ORDER WAS NOT A VALID WARRANT.

Faced with the temporary seizures required to attach the GPS
device to Sveum’s car, and the usurpation of Sveum’s right to the
exclusive use of his property by attachment of an electronic tether, the
state turns to an alternative justification for the judgment of the court
of appeals: the April 22, 2003, court order was a search warrant for
purposes of the Fourth Amendment. That alternative argument runs
headlonginto potential trouble under waiver doctrine, given the state’s
argument to the trial court. Even on its merits, at best the court order
met only the probable cause requirement of the Fourth Amendment.
It did not meet other constitutional requirements for a warrant. So
assuming for the sake of argument that the state demonstrated
probable cause, Judge Callaway’s order was not a “warrant” that the
Fourth Amendmentrecognizes and no reasonable police officer would
have thought that it was.

A. Waiver.

Like any other litigant, the state may both forfeit and
waive arguments. See, e.g., State v. Milashoski, 159 Wis. 2d 99, 108-09,
464 N.W.2d 21, 25 (Ct. App. 1990); State v. Lopez, 2001 WI App 265,
19 23-24, 249 Wis. 2d 44, 60-61, 637 N.W.2d 468, 476-77; State v.
Nawrocki, 2008 WI App 23, § 2 n.3, 308 Wis. 2d 227, 231 n.3, 746
N.W.2d 509, 511 n.3. In brief, a forfeiture is a failure timely to assert a
right or claim. A waiver is the intentional relinquishment of a known
right or claim. See generally State v. Ndina, 2009 WI 21, 99 29-30, 315
Wis. 2d 653, 670, 761 N.W.2d 612, 620.
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Waiver gets murky, though, when a respondent seeks to
support a decision below on alternate grounds. Ordinarily, a
respondent may point to any basis for upholding the decision below,
even if the lower court overlooked or disclaimed it. The court of
appeals even has refused to enforce the waiver rule against the state
when it seeks affirmance on appeal on an argument contrary to its
position in the trial court. See Statev. Holt, 128 Wis. 2d 110, 124-25, 382
N.W.2d 679, 686-87 (Ct. App. 1985). The court of appeals later
explained Holt this way: “we may address a respondent’s argument
that is otherwise waived if the respondent seeks to uphold the trial
court’s ruling and the argument does not require any fact-finding.”
State v. Ortiz, 2001 WI App 215, 99 25, 247 Wis. 2d 836, 848, 634
N.W.2d 860, 866.

But the court of appeals also has distinguished Holt more
than once and bound the state to its waivers. See, e.g., Milashoski, 159
Wis. 2d at 108-09, 464 N.W.2d at 25; State v. Nichelson, 220 Wis. 2d 214,
229-31, 582 N.W.2d 460, 467-68 (Ct. App. 1998); Ortiz, 2001 WI App
215, 99 25-26, 247 Wis. 2d at 848, 634 N.W.2d at 866.

In the circuit court, the state well may have waived the
argument that the court order here was a search warrant. Specifically,
the prosecutor argued to the trial court “why a search warrant is not
appropriate.” R116:98. Expanding, he said:

Because, as [defense] counsel pointed out, if
it's a search warrant, they’ve got to return it
within five days which totally defeats the
purpose of the device. He could have not
gone to a phone booth for five days. Now
the search warrant has to be returned. And
then on the sixth day he goes to a phone
booth, not because the GPS device is on the
car, but because that’s what he choose to do.
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R116:98.

to “emphasize to the court, is this is not a search.”

That was his pattern of conduct. He
wasn't—He had to work for five days,
whatever it is. So that’s why using a search
warrant to engage in the activity that we
engaged in here makes no sense.

The prosecutor went on to note the point that he wished

R116:98. He

elaborated on why no search or seizure occurred and concluded:

R116:99.

A search warrant should not be required and
I claim you don’t even have to reach the
question because an adequate probable cause
affidavit was presented to Judge Callaway to
justify more than the actions the police took
here in order to be able to discover the
defendant’s activities, which activities were
probably going to be activities engaging in
stalking of Jamie Johnson. And, as long as
that was probably true, we have met the
requirements of any perception of an
invasion of privacy if that’s the analysis, of a
Fourth Amendment analysis. We have
justified our action to an independent
magistrate.

While the state insisted that there was a probable cause
showing and a court order, this Court can understand that argument
as an explicit waiver of the proposition that the Fourth Amendment
required a warrant or that the court order in fact was a warrant within

5
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the ambit of the Fourth Amendment. Further, the Court need not
relieve the state of its waiver. A seasoned prosecutor deliberately
staked out the position in the trial court that a search warrant “is not

appropriate” in the context of surreptitiously attaching and monitoring
a car with a GPS device. R116:98.

B. Not a Valid Warrant.

Waiver or no, Judge Callaway’s order fell short of Fourth
Amendment requirements of a warrant. The state’s argument
supporting that order centers on probable cause. Indeed, it addresses
nothing else.

Assuming without conceding that Det. Ricksecker’s
affidavitestablished probable cause, that alone does not make the court
order a “warrant” under the Fourth Amendment. This order invited
multiple entries and seizures on a single showing of probable cause.
It found only that installation of a tracking device on Sveum’s car was
“relevant to an on-going criminal investigation and that the vehicle is
being used in the commission of a crime of stalking,” R40:25, A. App.
5, not that the order itself would lead to seizure of evidence of a crime,
letalone where or when. Certainly there was no particular designation
of the information or evidence to be seized. The order then allowed
open-ended search or seizure, or both, for up to 60 days. It failed to

" The court order also failed requirements of Ch. 968 of the Wisconsin
Statutes. See, e.g., Wis. STAT. §§ 968.15 (5-day execution requirement), 968.17 (48-
hour return requirement), 968.12(1) (the order leaves a question whether it
authorized seizing “designated property or kinds of property”). But Sveum limits
his discussion here to the constitutional shortcomings of the court order that cannot
be excused as harmless. Only a true “warrant” survives minor failings. See Wis.
STAT. § 968.22. Sveum’s argument is not that this was a warrant marred by
technical defects. His argument is that it was not a “warrant” at all, as the Fourth
Amendment understands such a document.
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provide for notice to the target of the search or seizure after execution
of the order. And it required no return to the court.

Those are essentials ofa valid warrant. Yet all were absent
here. This order was not a warrant as the Fourth Amendment
comprehends that word. For good reasons, the court of appeals
decided this case on the assumption that the state’s actions were
warrantless.

1. Particularity. The requirement thata warrantidentify with
particularity the objects to be seized is textual, notjudicial. The Fourth
Amendment commands explicitly that warrants may not issue unless
“particularly describing the place to be searched, and the persons or
things to be seized.” U.S. CONST. amend. IV. Considering a search
warrant that did rest on probable cause and did describe the place to
be searched, but did not describe the evidence to be seized, the
Supreme Court wrote, “The warrant was plainly invalid.” Groh v.
Ramirez, 540 U.S. 551, 557 (2004). The fact that the application
described items for seizure did not save the warrant. Groh, 540 U.S. at
557. To the contrary, “the warrant did not describe the items to be
seized at all. In this respect the warrant was so obviously deficient that
we must regard the search as ‘warrantless’ within the meaning of our
case law.” Id. at 558 (italics in original); see generally Marron v. United
States, 275 U.S5.192, 195-96 (1927) (reviewing history and purposes of
particularity requirement).

2. Timely Execution. The court order here allowed officers to
monitor a GPS device on Sveum’s car for up to sixty days after issuance
of the order. R40:26, A. App. 6. That set a plainly unreasonable
expanse of time in which to search and seize, at least on a single
application. By statute, Wisconsin allows only five days in which to
execute a warrant. WIS. STAT. § 968.15. While that statutory period
itself is not necessarily a constitutional requirement, it also has been
clear for almost 80 years that a new warrant then is necessary. And
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“[tlhe new warrant must rest upon a proper finding and statement by
the commissioner that probable cause then exists. That determination,

as of that time, cannot be left to mere inference or conjecture.” Sgro v.
United States, 287 U.S. 206, 211 (1932).

Indeed, even executing a warrant within Wisconsin’s
statutory five-day period is no guarantee of the necessary
reasonableness. “Irrespective of compliance with a rule or statutory
time limit within which a search must be executed, a delay in the
execution of a warrant may be constitutionally impermissible under the
Fourth Amendment.” State v. Edwards, 98 Wis. 2d 367, 372, 297
N.W.2d 12,14-15 (1980). “We also believe,” this Court continued, “that
any consideration of the timeliness of the execution of a search warrant
necessarily requires an inquiry into the continued existence of probable
cause at the time of the execution.” Edwards, 98 Wis. 2d at 372, 297
N.W.2d at 15.

The court order here presented a related problem.
Sveum’s case is close to Berger v. New York, 388 U.S. 41 (1967), where
the Supreme Court invalidated a New York eavesdropping statute
under the Fourth Amendment in part because “authorization of
eavesdropping for a two month period is the equivalent of a series of
intrusions, searches, and seizures pursuant to a single showing of
probable cause.” Berger, 388 U.S. at 59. A leading academic
commentator on the Fourth Amendment observes that “a warrant may
be executed only once, and thus where police unsuccessfully searched
premises for a gun and departed but then returned an hour later and
searched further because in the interim an informant told the police of
the precise location of the gun, the second search could not be justified
as an additional search under authority of the warrant.” 2 Wayne R.
LaFave, SEARCH AND SEIZURE § 4.10(d), at 767 (4th ed. 2004); see also
State v. Parsons, 83 N.J. Super. 430, 447-48, 200 A.2d 340, 350 (A.D.
1964); State v. Trujillo, 95 N.M. 535, 539, 624 P.2d 44, 48 (1981).
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Here, the court order purported to invite not just 60 days
of continued searches and seizures, butas many re-entries as necessary
to replace batteries on the GPS device. R40:25-26, A. App. 5-6. That
explicitly invited more than one search or seizure on the authority of
a single warrant and a single showing of probable cause, contrary to
this rule.

At a minimum, the court order here invited second or
subsequent searches well after probable cause may have become stale,
contrary to Edwards and Sgro. These related problems of timeliness
and repetition of execution combine to make the court order something
outside the ambit of a Fourth Amendment warrant.

3. Notice. “The presence of a search warrant serves a high
function,”” the Supreme Court noted in Groh v. Ramirez, 540 U.S. at
557, quoting McDonald v. United States, 335 U.S. 451, 455 (1948). Part
of that high function is providing a document that either is known to
the person whose home is searched or is available for the person’s
inspection,as Groh v. Ramirez explained. 540 U.S. at 557. The absence
of arequirementfor notice was one factor thatcontributed to the Berger
Court’s refusal to find New York’s eavesdropping statute congruent
with the Fourth Amendment. 388 U.S. at 60 (“the statute’s procedure,
necessarily because its success depends onsecrecy, has norequirement
for notice as do conventional warrants, nor does itovercome this defect
by requiring some showing of special facts”).

Notice of the authority for and purposes of a search are
important enough to give rise to a due process right. “It follows that
when law enforcement agents seize property pursuant to a warrant,
due process requires them to take reasonable steps to give notice that
the property has been taken so the owner can pursue available
remedies for its return.” City of West Covina v. Perkins, 525 U.S. 234,
240 (1999). This, of course, is the basic purpose of statutes requiring a
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receipt after a search and seizure, just as WIS. STAT. § 968.18 does. The
absence of a receipt was one more statutory violation here.

More importantly, the absence of any timely notice to
Sveum, either before or after police repeatedly seized his car, secretly
attached something to it, and used their electronic tether to monitor his
movements in the car for weeks, denied due process under Perkins.
The denial of due process adds to the unreasonableness of these
seizures (and searches).

4. Timely Return. Another Fourth Amendment failing that
Berger identified in New York’s eavesdropping statute was that it did
not “provide for areturn on the warrant thereby leaving full discretion
in the officer as to the use of seized conversations of innocent as well
as guilty parties.” Berger, 388 U.S. at 60. This court order has exactly
the same failing. It required no return at all.

C.  No Reasonable Officer Would Have Thought the
Order Adequate Under the Fourth Amendment.

In whole, the Fourth Amendment makes clear that mere
probable cause plus a judge’s signature do not a warrant make.
Additional requirements of particularity in the items officers may seize,
timely execution, notice after a search, and timely return are not new
or unforeseen. As Groh v. Ramirez held, the facial defect in
particularity of the items to be seized alone meant that “no reasonable
officer could believe that a warrant that plainly did not comply with
that requirement was valid.” 540 U.S. at 563.

This case is more striking, and less amenable to the good
faith exception of United States v. Leon, 468 U.S. 897 (1984), because
the absence of particularity hardly was the only facial defect in this
court order. On its face, the court order did not even claim to be a
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warrant. Rightly; it was not. This is no case for saving a warrantless
search on good faith.

CONCLUSION
Michael Sveum requests again that this Court REVERSE the
judgment of the Wisconsin Court of Appeals and REMAND.
Dated at Madison, Wisconsin, February 5, 2010.
Respectfully submitted,
HURLEY, BURISH & STANTON, S.C.

Counsel for Michael A. Sveum,
Defendant-Appellant-Petitioner
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ARGUMENT

THE STATE CONSTITUTION PROHIBITS LAW
ENFORCEMENT FROM CONDUCTING REMOTE GPS
SURVEILLANCE WITHOUT A WARRANT

For the first time, this Court is presented with the question of
whether law enforcement can use GPS technology to track the
location of citizens without a warrant. The highest courts in five
states have already addressed this question. All but one concluded
that law enforcement is required to first obtain a warrant based on
probable cause before conducting GPS or similar surveillance.
Compare State v. Jackson, 150 Wash.2d 251, 76 P.3d 217 (2003)
(installation of a GPS tracking device on defendant’s car required a
warrant), People v. Weaver, 12 N.Y.3d 433, 909 N.E.2d 1195 (2009)
(same), Commonwealth v. Connolly, 454 Mass. 808, 913 N.E.2d



356 (2009) (installation and monitoring of a GPS tracking device on
defendant’s minivan was a seizure), and State v. Campbell, 306 Or.
157, 759 P.2d 1040 (1988) (use of a beeper to locate defendant’s car
was a search and required a warrant or exigency) with Osburn v.
State, 118 Nev. 323, 44 P.3d 523 (2002) (attaching a GPS to the
bumper of defendant’s car was not an unreasonable search requiring
a warrant). This Court should reach the same conclusion as the
courts in Massachusetts, New York, Oregon and Washington and
find that the state constitution requires law enforcement to obtain a
warrant and show probable cause before subjecting people to this

form of surveillance.

A. This Court Should Reach the State Constitutional
Question
This case is appropriate for deciding the question of whether
law enforcement’s use of GPS tracking is a search or seizure under
the state constitution. The state’s arguments to the contrary are
wrong. See State’s Brief at 25-26. This Court would need to
undertake a similar, though not identical, analysis to decide the
federal question, judicial economy and clear guidance to law
enforcement is served by reaching the state law question, and there

are no obstacles to this Court’s full and fair review of the issue.

This Court may consider the state constitutional argument
analogous to the federal constitutional question where, as here, doing
so does not require consideration of additional facts. State v. Knapp,
2005 WI 127, 156, 285 Wis.2d 86, 700 N.W.2d 899. “This Court

may nevertheless decide a constitutional question not raised below if
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it appears in the interests of justice to do so and where there are no
factual issues that need resolution.” Bradley v. State, 36 Wis.2d 345,
359-359a, 153 N.W.2d 38 (1967). There is no need to wait for
another case before deciding this issue. See State’s Brief at 25-26.
Whether the lower courts decided the issue is irrelevant because this
Court reviews the matter de novo. See State v. Edgeberg, 188
Wis.2d 339, 344-45, 524 N.W.2d 911 (Ct. App. 1994).

Deciding the state constitutional question is a good approach
to resolving this dispute. This case presents a clean legal issue that is
equally amenable to resolution under the state and federal
constitutions. Although amici believe that Sveum should prevail on
his federal constitutional claim, there is little question that, if this
Court finds for Sveum, addressing the state constitutional question
first would allow this Court to avoid weighing in on an uncertain and
novel federal question. Further, because this Court is the final arbiter
of the meaning of the Wisconsin Constitution, deciding this case on
state constitutional grounds would be an unappealable decision that
would bring finality to a dispute that has been in litigation for many
years. It would also allow this Court to join its sister states’ highest
courts in recognizing that state constitutional protections have a vital
role to play in ensuring that fundamental privacy rights are not
undermined merely because of technological developments. The

state’s arguments to the contrary are unavailing.

Although the state refers to “the myriad policy and
technological issues presented,” it never explains exactly what those

issues are or why they would require supplemental fact-finding to
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determine the state constitutional issue, but not the federal
constitutional issue. State’s Brief at 26. Here, the facts are
undisputed and the only question that remains under the state
constitution is a legal one: whether law enforcement’s secret
attachment of a GPS device to Sveum’s car while it was parked in
his driveway was a search or seizure. Because this Court’s review is
de novo, the question can and should be answered here. See State v.
Edgeberg, 188 Wis.2d at 344. Nor is the state constitutional claim
meritless. State’s Brief at 26. All but one of the state courts to have
considered the issue have found that GPS tracking requires a
warrant. See Connolly, supra; Weaver, surpa; Jackson, supra;

Campbell, surpa.

Passing the buck to the legislature, as the state suggests, is not
an answer. As Sveum points out, police agencies are using GPS
tracking “quite routinely and often.” Sveum’s Brief at 11, quoting
Detective Ricksecker (R116:41). Waiting to see if the legislature
takes some action allows this invasive practice to continue without
judicial supervision. Criminal defendants should not have to wait to
find out what their rights are, particularly in light of the frequency
with which police agencies are employing GPS tracking technology.
Certainly, there is room for legislation on this issue. But waiting for
the legislature to protect the privacy rights of Wisconsinites is not a
solution to this prevalent practice, the consequence of which is the
loss of liberty. See Weaver, 909 N.E.2d at 1198 (“[c]ontrary to the
dissenting views, the gross intrusion at issue is not less cognizable as
a search by reason of what the Legislature has or has not done to

regulate technological surveillance.”) Because this Court will be
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deciding whether law enforcement needs a warrant and probable
cause to track the movement of Wisconsin citizens, opting to resolve
this case on state, rather than federal, grounds is an eminently

reasonable approach.

B. The State Constitution Provides Greater Rights than
the Federal Constitution

The federal constitution spells out the minimum rights to
which citizens are entitled. Individual states are free to expand upon
those rights. Interpretations of the U.S. Constitution do not bind the
state’s highest courts from interpreting their own constitutions to
provide greater protection for individual rights. Cooper v.
California, 386 U.S. 58, 62 (1967). Where the state constitution
follows the language of the U.S. Constitution, the state is still free to
interpret its constitution differently. McCauley v. Tropic of Cancer,
20 Wis.2d 134, 139, 121 N.W.2d 545 (1963) (“[s]uch decisions are
eminent and highly persuasive, but not controlling, authority...on the
question of whether the proscription or suppression of a particular
piece of material as obscene violates sec. 3, art. | of our state

constitution.”)

Although Wisconsin courts typically follow federal court
interpretations of federal constitutional provisions that are identical
or nearly identical to the Wisconsin constitution’s provisions, see,
e.g., State v. Jennings, 2002 WI 44, {39, 252 Wis.2d 228, 647
N.W.2d 142, this Court has rejected a “‘lock-step’ theory of
interpreting the Wisconsin Constitution” that would require rote

adherence to federal jurisprudence. Knapp at §59. “[T]his court ‘will
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not be bound by the minimums which are imposed by the Supreme
Court of the United States if it is the judgment of this court that the
Constitution of Wisconsin and the laws of this state require that
greater protection of citizens’ liberties ought to be afforded.”” Id.
quoting State v. Doe, 78 Wis.2d 161, 171, 254 N.W.2d 210 (1977).

Although the language of ART. I, 811 closely tracks that of
the Fourth Amendment, textual similarity, while important, “cannot
be conclusive, lest this court forfeit its power to interpret its own
constitution to the federal judiciary.” Knapp at §60. For those
reasons, this Court departed from federal law in interpreting
Wisconsin’s Due Process Clause in ART. | 88, in State v. Dubose,
2005 WI 126, 285 Wis.2d 143, 699 N.W.2d 582. There, this Court
noted that although the language of the Wisconsin Constitution is
similar to the U.S. Constitution, “we retain the right to interpret our
constitution to provide greater protections than its federal
counterpart.” Id. at §41. And, while this Court ordinarily follows the
Fourth Amendment jurisprudence of the U.S. Supreme Court, see,
e.g., State v. Young, 2006 WI 98, 119, 294 Wis. 2d 1, 717 N.W.2d
729, it has departed from federal Fourth Amendment law when
necessary to protect the privacy rights guaranteed by the Wisconsin

Constitution.

In State v. Eason, for example, this Court required a showing
by the government that a “significant investigation” and review by a
government attorney or specially trained police officer had taken
place before admitting evidence obtained based on an officer’s

“good faith” reliance on a defective warrant. 2001 WI 98, 163, 245
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Wis. 2d 206, 629 N.W.2d 625. The U.S. Supreme Court did not
require such a showing, id., but this Court noted that the federal

courts “‘could interpret the fourth amendment in a way that
undermines the protection Wisconsin citizens have from
unreasonable searches and seizures under article I, section 11,
Wisconsin Constitution. This would necessitate that we require
greater protection to be afforded under the state constitution than is
recognized under the fourth amendment.”” Id. at 60 quoting State v.

Fry, 131 Wis. 2d 153, 174, 388 N.W.2d 565 (1986).

As with Eason, this case demands that this Court exercise its
authority — and fulfill its duty — to interpret the Wisconsin
Constitution to protect this state’s citizens from warrantless
placement of GPS devices on vehicles — a “threat to privacy” that
even those courts that have permitted it acknowledge is “more than a
little troubl[ing].” United States v. Garcia, 474 F.3d 994, 998 (7"
Cir. 2007); State v. Sveum, 2009 W1 App 81, 120, 319 Wis.2d 498,
769 N.W.2d 53.

C. The Wisconsin Constitution Requires a Warrant

If the Court of Appeals’ decision is permitted to stand, there
will be nothing to prevent law enforcement officers in Wisconsin
from engaging in continuous GPS surveillance of state residents
without any judicial involvement whatsoever. Several states have
addressed the issue of whether law enforcement’s use of GPS
tracking technology requires a warrant under their individual state
constitution. Three of those states — Oregon, Washington and New

York — interpreted state constitutional provisions that are either
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identical or nearly identical to W1s. CONST. ART. | 811. All but one
of the five states held that (1) their state constitutional counterpart to
the Fourth Amendment should be interpreted more broadly, and (2)
use of GPS technology is a search and seizure requiring a warrant.

This Court should draw similar conclusions.

Perhaps most troubling to these state courts was that
warrantless tracking of private citizens allows law enforcement
unfettered access to private information for any reason or for no
reason at all. Such threat of scrutiny impairs the freedom to be let
alone as well as the freedom to associate, freedom of religion and of
speech. When law enforcement can obtain such an enormous amount
of personal information, every human endeavor is chilled. Campbell,
759 P.2d. at 1047; Jackson, 76 P.3d at 264. “What the technology
yields and records with breathtaking quality and quantity is a highly
detailed profile, not simply of where we go, but by easy inference, of
our associations — political, religious, amicable and amorous, to
name only a few — and of the pattern of our professional and
avocational pursuits.” Weaver, 909 N.E.2d at 1199.

In this way, GPS tracking is far more invasive than ordinary
physical surveillance. It does not, as flashlights and binoculars do,
enhance viewing of something going on in the present. Rather, it
replaces traditional surveillance methods, allowing law enforcement
to see into the past. “We perceive a difference between the kind of
uninterrupted, 24-hour a day surveillance possible through use of a
GPS device, which does not depend upon whether an officer could

in fact have maintained visual contact over the tracking period, and
-8-



an officer’s use of binoculars or a flashlight to augment his or her
senses.” Jackson, 76 P.3d at 223; see also Campbell, 759 P.2d 15
171-72 (“use of a radio transmitter to locate an object...cannot be
equated to visual tracking. Any device that enables the police
quickly to locate a person or object anywhere within a 40-mile
radius, day or night, over a period of several days, is a significant

limitation on freedom from scrutiny.”)

Nor does the fact that a person steps into a public space
completely destroy any privacy interest he or she may have in his or
her activities and possessions. Cell phone technology may propel
conversations from private homes to public streets, but the Weaver
Court said, such “change in venue has not been accompanied by any
dramatic diminution in the socially reasonable expectation that our
communications and transactions will remain to a large extent
private.” Weaver, 909 N.E.2d at 1200. See also Delaware v. Prouse,
440 U.S. 648, 663 (1979) (“...people are not shorn of all Fourth
Amendment protection when they step from their homes onto the
public sidewalks. Nor are they shorn of those interests when they
step from the sidewalks into their automobiles.”) It is certainly
“socially reasonable” to expect that the government cannot
physically trespass on one’s personal vehicle to install a GPS device
and effortlessly collect detailed information on one’s comings and
goings, without a warrant or probable cause to believe that one is
engaged in unlawful activity. Finally, in the absence of judicial
supervision, law enforcement has no disincentive to employ
widespread mass location tracking. To the contrary, the technology

Is prevalent, cheap, and easy to use.
-0-



To suggest, as the state does here, that a person has no
interest in the outside of his car parked in the driveway of his home,
Is to “seriously undervalue the privacy interests at stake.” Weaver at
1201, quoting Arizona v. Gant, _ U.S. |, 129 S.Ct. 1710, 1720
(2009). “Although we have recognized that a motorist’s privacy
interest in his vehicle is less substantial than in his home...the former
interest is nevertheless important and deserving of constitutional
protection.” Gant, 129 S.Ct. at 1720. It is one thing, the Weaver
Court said, to suppose that some circumstances do not require a
warrant, but entirely another to “suppose that when we drive or ride
in a vehicle our expectations of privacy are so utterly diminished that
we effectively consent to the unsupervised disclosure to law
enforcement authorities of all that GPS technology can and will
reveal.” Weaver, 909 N.E.2d at 1200.

Given the variety and prevalence of the types of GPS devices
in existence, it is no surprise that the cases from other jurisdictions
involved multiple types of GPS devices. In Weaver and Campbell,
as here, law enforcement attached a battery-operated device to the
underside of the defendant’s car. Weaver, 909 N.E.2d at 1195-96;
Campbell, 759 P.2d at 1041. But in Jackson and Connolly, law
enforcement installed a GPS device into the vehicle itself so that the
vehicle powered the GPS device. Jackson, 76 P.3d at 223;
Connolly, 913 N.E.2d at 360. However, the question of whether a
search occurred does not depend on the power source of the device
or precisely where on the vehicle it was placed, but as the Campbell

Court pointed out, “whether using the transmitter is an action that
-10 -



can be characterized as a search” or seizure. Id. at 1045-46. “[B]oth
laws and social conventions have long recognized the right to
exclude others from certain places deemed to be private. If the
government were able to enter such places without constitutional
restraint, ‘the people’s’ freedom from scrutiny would be

substantially impaired.” Campbell at 1048.

To decide this case any differently than the majority of states
who have addressed this issue is to expose Wisconsin citizens to an
unprecedented level of scrutiny that will only get worse as
technology advances. “Technological advances have produced many
valuable tools for law enforcement and, as the years go by, the
technology available to aid in the detection of criminal conduct will
only become more and more sophisticated. Without judicial
oversight, the use of these powerful devices presents a significant
and, to our minds, unacceptable risk of abuse.” Weaver, 909 N.E.2d
at 1203.

CONCLUSION

For these reasons, as well as for those stated in Sveum’s
Briefs, the American Civil Liberties Union of Wisconsin
Foundation, the American Civil Liberties Union Foundation and the
Electronic Frontier Foundation ask this Court to consider the
persuasive reasoning of the courts in Oregon, Washington, New
York and Massachusetts and hold that the Wisconsin Constitution
requires law enforcement to obtain a valid warrant prior to

conducting GPS tracking of a person or vehicle.
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The plaintiff-respondent, State of Wisconsin,
hereby submits this brief in response to the non-party brief
filed by amici curiae American Civil Liberties Union of
Wisconsin Foundation, American Civil Liberties Union
Foundation and Electronic Frontier Foundation, as
permitted by this court in its order of February 12, 2010.

ISSUE PRESENTED

Should this court outlaw warrantless police use of
GPS technology under the Wisconsin Constitution?



This issue was not raised by Sveum in the court of
appeals, in his petition for review or in his brief before
this court. This issue is raised for the first time in this
court by amici after the parties had already filed their
briefs.

ARGUMENT

IF RESTRICTIONS ARE TO BE PLACED
ON POLICE USE OF GPS
TECHNOLOGY THAT DOES NOT
OTHERWISE VIOLATE THE FOURTH
AMENDMENT, THE EXTENT OF
THOSE RESTRICTIONS SHOULD BE
ADDRESSED BY THE LEGISLATURE
IN THE FIRST INSTANCE.

The court of appeals correctly held, and the state
has shown, that police use of GPS technology in this case
did not violate the Fourth Amendment to the United States
Constitution.

Amici argue, however, that this court should
prohibit warrantless use of GPS technology under the
Wisconsin Constitution. Amici insist the privacy interests
of Wisconsin citizens demand that this court not allow
police to use GPS technology without first (a) establishing
probable cause, and (b) obtaining a warrant from a judge.

The court of appeals had it right: limitations on the
use of GPS technology by law enforcement and by private
citizens should be addressed by the legislature in the first
instance. State v. Sveum, 2009 WI App 81, {f 20-22,
319 Wis. 2d 498, 769 N.W.2d 53.



A. This court normally interprets art. I,
§ 11 of the Wisconsin Constitution in
a manner consistent with the United
States Supreme Court's interpretation
of the Fourth Amendment to the
United States Constitution.

In every situation save one, this court has
interpreted art. I, § 11 of the Wisconsin Constitution to
provide the same protections to Wisconsin citizens that
the United States Supreme Court has held the Fourth
Amendment to the United States Constitution provides to
all citizens. State v. Kramer, 2009 WI 14, | 18,
315 Wis. 2d 414, 759 N.W.2d 598; Statev. Arias,
2008 WI 84, q 20, 311 Wis. 2d 358, 752 N.W.2d 748;
State v. Young, 2006 WI 98, q 19, 30, 294 Wis. 2d 1,
717 N.W.2d 729.

Where, as here, the state and federal provisions are
virtually identical, this court has construed the state
provision consistently with how the United States
Supreme Court has interpreted the federal provision.
State v. Agnello, 226 Wis. 2d 164, 180-81, 593 N.W.2d
427 (1999). This was so even before the United States
Supreme Court made the protections of the Fourth
Amendment applicable to the states via the Fourteenth
Amendment. State v. Kramer, 315 Wis. 2d 414, | 18 n.6;
State v. Arias, 311 Wis. 2d 358, ] 20.

There are sound policy reasons for this
consistency in our jurisprudence. By following the
Supreme Court's Fourth Amendment jurisprudence
in interpreting Article I, Section 11, we impart
certainty about what the law requires for those who
will apply our decisions with respect to searches and
seizures, and we provide distinct parameters to those
who must enforce the law while maintaining the
constitutionally protected rights of the people.
Therefore, were we to conclude that a dog sniff of
the exterior of a vehicle in a public place constitutes
a search under Article I, Section 11, we would be
undertaking a significant departure from the
Supreme Court's Fourth Amendment jurisprudence



in interpreting the right to be free of unreasonable
searches under the Wisconsin Constitution.

State v. Arias, 311 Wis. 2d 358, | 21.

Consistent with that longstanding approach, this
court held as had the United States Supreme Court that a
drug dog sniff of the exterior of a car is not a "search"
under either the federal or state constitution. Id., ] 14-16,
22-24. See Illinois v. Caballes, 543 U.S. 405, 410 (2005);
United States v. Place, 462 U.S. 696, 707 (1983).

Consistent with that longstanding approach, this
court held as had the United States Supreme Court that
police may search a car without a warrant when
reasonably exercising their "community caretaker"
function. State v. Kramer, 315 Wis. 2d 414, ] 18-21.
See Cady v. Dombrowski, 413 U.S. 433, 441, 446-48
(1973).

The lone case where this court interpreted art. I,
§ 11 somewhat more expansively than the Fourth
Amendment does not provide much comfort to amici. In
State v. Eason, 2001 WI 98, ] 3, 37-63, 245 Wis. 2d 206,
629 N.W.2d 625, this court followed the lead of the
United States Supreme Court in recognizing a "good faith"
exception to the exclusionary rule applicable to Fourth
Amendment violations. See United States v. Leon,
468 U.S. 897, 913 (1984); State v. Marquardt, 2005 WI
157, 286 Wis. 2d 204, | 24-26, 705 N.W.2d 878. While
it decided to follow the Supreme Court's lead by also
recognizing a "good faith" exception under art. I, § 11 of
the Wisconsin Constitution, this court imposed a burden
on the state to make specific showings not required by the
Supreme Court to satisfy the "good faith" exception.
245 Wis. 2d 206, ] 63.

The Eason decision is the exception that proves the
rule of this court's close adherence to United States
Supreme Court precedent on search and seizure issues. Its
significance is that this court chose to follow the Supreme



Court's lead in recognizing a "good faith" exception to the
exclusionary rule when it had the clear opportunity to go a
different route under the state constitution. See State v.
Hess, 2009 WI App 105, qq 19-21, 320 Wis. 2d 600,
770 N.W.2d 769.

In Arias, this court refused to hold under the state
constitution that a dog sniff of the exterior of an
automobile is a "search." This court recognized that, in
the end, the protection is the same under these identically-
worded state and federal constitutional provisions.

Arias asserts constitutional protection for a
place, the area surrounding the outside of
Schillinger's vehicle. However, the proscription
against unreasonable searches contained within
Article I, Section 11 of the Wisconsin Constitution is
meant to protect people, not things or places, aside
from their relationships to people affected by
government action. See Katz v. United States,
389 U.S. 347, 351 (1967); Garcia, 195 Wis. 2d at
74. The protection afforded to people in relation to
things and places is the expectation that people will
be free from government intrusion into places or
things in which a person has a reasonable
expectation of privacy. See Katz, 389 U.S. at 351-
52; State v. Bruski, 2007 WI 25, q 23-24,
299 Wis. 2d 177, 727 N.W.2d 503. As the court of
appeals has explained, the occupant of an auto
parked in a public place cannot contend that he has a
reasonable expectation of privacy in the air space
around the exterior of the vehicle. Garcia,
195 Wis. 2d at 74. Accordingly, because of the
limited intrusion resulting from a dog sniff for
narcotics and the personal interests that Article I,
Section 11 were meant to protect, we conclude that a
dog sniff around the outside perimeter of a vehicle
located in a public place is not a search under the
Wisconsin Constitution.

Arias, 311 Wis. 2d 358, | 24 (footnote omitted).

That reasoning is instructive here where police
attached a GPS device to the exterior of a suspect's car.
Id., 19 22-24. As with the dog sniff, the installation of the



magnetic GPS device onto the undercarriage of a car
parked on a public street or, as here, on a driveway, is far
less intrusive than those activities typically held by the
courts to be "searches." Id., J 23. See United States v.
Pineda-Moreno, 591 F.3d 1212, 1214-17 (9th Cir. 2010).

As with the dog sniff of a car's exterior, the
individual has little if any reasonable expectation of
privacy in the exterior of his car or in keeping police and
their sensory enhancers (i.e., drug dogs, cameras, GPS
devices) away from the area immediately surrounding the
car. State v. Arias, 311 Wis. 2d 358, | 22.

As with the dog sniff, the GPS device reveals only
limited information: coordinates showing the car's
location at various points over a period of time. See
United States v. Pineda-Moreno, 591 F.3d at 1216.
Establishing through GPS technology what direction
someone has driven a suspect's car on the public roads
does not subject either the suspect or the car's driver, "to
the embarrassing disclosure or inconvenience that a search
often entails." State v. Arias, 311 Wis. 2d 358, | 23
(citing United States v. Place, 462 U.S. at 707).

Just as this court in Arias refused to extend state
constitutional protection to a particular "place" — the area
surrounding the outside of the suspect's car, id., { 24 - this
court should not protect the "place" for which amici seek
protection under the Wisconsin Constitution — the exterior
of a suspect's car.

Just as police could not open up a car to let the
drug dog sniff around inside without a warrant, police
could not open up a car to install a GPS device without a
warrant. See Commonwealth v. Connolly, 454 Mass. 808,
913 N.E.2d 356, 369 (2009) (warrantless installation of a
GPS device that required police entry into the minivan for
an hour to attach it to the minivan's electrical system
violated the state constitution).



But, police could use a drug dog to sniff around the
exterior of any parked car without a warrant to "seize" the
drug odors wafting from within, thereby enhancing their
own sensory capabilities without intruding into the car's
interior. See State v. Miller, 2002 WI App 150, q 2-10,
256 Wis. 2d 80, 647 N.W.2d 348 (police used a drug dog
to sniff around a number of cars parked on the street near
a drug house without probable cause; the dog alerted on
one of the cars and drugs were found inside; dog sniff held
not to be a "search" in violation of the Fourth
Amendment). So, too, police could magnetically attach a
GPS device to the car's exterior to enhance their sensory
capabilities to maintain surveillance of the car's direction
of travel on the public roads without violating the state or
federal constitution.

B. Any restrictions on the use of GPS
technology by both the police and the
citizenry should be addressed to the
legislature in the first instance.

Amici cite to cases from four jurisdictions where
those courts (Massachusetts, New York, Washington and
Oregon) have held as a matter of state constitutional law
that police need a warrant issued on probable cause to
install a GPS device onto or into any car. Brief of amici at
1-2. Another court — Nevada — has refused to recognize
greater protection under its state constitution because the
expectation of privacy is not reasonable. Osburn v. State,
118 Nev. 323, 44 P.3d 523, 525-26 (2002). See United
States v. Pineda-Moreno, 591 F.3d at 1216 n.2.

Many jurisdictions that have addressed this issue so
far have, however, wisely chosen to do so by legislation.
See People v. Weaver, 12 N.Y.3d 433, 882 N.Y.S.2d 357,
909 N.E.2d 1195, 1211-12 (2009) (Read, J., dissenting)
(listing statutes). Also see Zoila Hinson, Conversation:
GPS Monitoring of Domestic Violence Offenders,
43 Harv. C.R.-CLL. Law Rev. 285 (Winter 2008)



(discussing state statutory approaches to GPS tracking of
domestic violence and sex offenders).

That is precisely the approach Wisconsin has
historically taken with respect to the regulation of
wiretaps. The state legislature has for decades regulated
both the public and private interception of telephone
conversations under the  Wisconsin  Electronic
Surveillance Control Law. Wis. Stat. §§ 968.27-32. The
same holds true with respect to the state legislature's
regulation of the use of pen registers and trap-and-trace
devices. Wis. Stat. §§ 968.34-37.'

The myriad of technical, legal and policy issues
spawned by both the public and private use of GPS
technology to track the movement of vehicles on the
state's roads lend themselves to legislative hearings,
debate and compromise. They do not lend themselves to
what would turn out to be piecemeal state constitutional
"legislation" by this court on a case-by-case basis. See
Martin Marcus & Christopher Slobogin, Challenges of the
Technological Revolution:  ABA Sets Standards for
Electronic and Physical Surveillance, 18 Crim. Just. 5,
13-16 (Fall 2003).

Instead of the legislature, this court would have to
determine whether the nature of the GPS device — one that
1s magnetically attached to the outside of a car as opposed
to one that requires entry into the car for installation — tips
the constitutional scales. It would have to determine
whether police could ever use GPS technology without a
warrant and, if so, what standard must be satisfied —
probable cause or reasonable suspicion. It would have to
determine whether there should be exceptions for parolees
(such as Sveum) and probationers whose travel is far more
restricted than the average citizen. See State v. Hajicek,

Tt should also be noted that the state legislature has
expressly exempted information obtained from a "tracking device"
such as a GPS device from the Electronic Surveillance Control Law.
Wis. Stat. § 968.27(4)(d); State v. Sveum, 319 Wis. 2d 498, | 23-30.



2001 WI 3, qq 35-37, 240 Wis. 2d 349, 620 N.W.2d 781.
This court would have to determine the permissible scope
of such a warrant in terms of time or area covered, and
whether a judicial order not technically a "warrant" would
satisfy the state constitution.” It would have to determine
whether to recognize a "good faith" exception when a
defective order or warrant is issued. It would have to
determine whether the operator of another's car has
standing to challenge GPS tracking of that car. See
People v. Lacey, 66 A.D.3d 704, 887 N.Y.S.2d 158, 160-
61 (2009). Finally, this court will have to revisit these
issues when the GPS technology (or technology not yet
invented) inevitably changes in the years to come.

Amici apparently believe this court can avoid all of
these issues by just adopting a blanket rule: no GPS use
of any kind by police without probable cause and a
warrant. That is potentially dangerous policy.

Not allowing police to attach a GPS device to a car
where they have reasonable suspicion the driver is
involved in a string of burglaries or has recently
transported a corpse somewhere; where the driver is a
parolee prohibited from operating that car at all or about
whom police received an anonymous tip that the parolee is
about to drive to Chicago for a stash of heroin; where the
driver is a released sex offender whom police suspect has
been cruising school playgrounds, is dubious policy at
best. This court should think long and hard before it
decides to displace the legislature's role in making these
tough policy choices. The state believes the citizens of
this state deserve better protection than that under their
constitution.

Finally, a blanket state constitutional rule would
control only the investigative conduct of the police. It
would not control the use of GPS devices by the general

*For instance, Sveum argues in his reply brief that the
judicial authorization here was woefully inadequate, but does not
discuss what form of judicial authorization, if any, would satisfy the
constitution. Sveum's Reply Brief at 6-10.
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public. Mr. Sveum personifies the havoc unregulated
private use of GPS devices can wreak on other citizens. A
stalker can and will use easily accessible GPS technology
to keep close tabs on his victim. It also raises the question
whether the state could use incriminating information
obtained by a private citizen's use of GPS technology
against another citizen. While this court would only be
regulating the investigative use of GPS devices by police
without regulating the use of those devices by criminals,
the legislature could take a comprehensive approach to
regulating the use of GPS devices by both law
enforcement and private citizens. The legislative process
provides the best (albeit not perfect) opportunity for a
measured and balanced approach to addressing these
difficult issues. Again, this is precisely what was done
with the wiretap statute. Any such legislation, of course,
would be subject to judicial interpretation and review.’
See Marcus & Slobogin, 18 Crim. Just. at 14 ("Many of
the questions left unaddressed or addressed inconsistently
by the courts could be handled more satisfactorily by rules
1ssued by other lawmaking bodies, such as legislatures or
law enforcement agencies").

There are strong policy arguments against
imposing restrictions on police use of GPS technology,
not the least of which are accuracy, efficiency, allocation
of police resources and officer safety. See John S. Ganz,
Comments, It's Already Public: Why Federal Officers
Should Not Need Warrants to Use GPS Vehicle Tracking
Devices, 95 J. Crim. L. & Criminology 1325, 1354-58

?Amici argue: "Criminal defendants should not have to wait
to find out what their rights are, particularly in light of the frequency
with which police agencies are employing GPS tracking technology."
Brief of amici at 4. Why not, especially when "criminal defendants"
have no Fourth Amendment protection from that police activity?

Regardless, "criminal defendants" know what their rights are
with regard to GPS technology: they can use it however they see fit
to follow whomever they choose. Those "criminal defendants”
presumably want to retain their unfettered use of GPS technology to
further their own interests, while hamstringing the ability of police to
use that same technology to investigate their criminal activities.
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(2005). As amici concede: "Certainly, there is room for
legislation on this issue." Brief for amici at 4. Both the
court of appeals and the State of Wisconsin agree. We
differ only in that the "legislation on this issue" should be
accomplished by the state legislature and not by this court.

CONCLUSION

Therefore, the State of Wisconsin respectfully
requests that this court reject the request of amici that it
fashion a rule prohibiting police from employing GPS
technology without a warrant under art. I, § 11 of the
Wisconsin Constitution.

Dated at Madison, Wisconsin this 24th day of
February, 2010.

Respectfully submitted,

J.B. VAN HOLLEN
Attorney General

DANIEL J. OBRIEN
Assistant Attorney General
State Bar #1018324

Attorneys for Plaintiff-Respondent

Wisconsin Department of Justice
Post Office Box 7857

Madison, Wisconsin 53707-7857
(608) 266-9620

(608) 266-9594 (Fax)

obriendj @doj.state.wi.us
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