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ISSUE PRESENTED

Is Mr. Soto entitled to withdraw his guilty plea 
because the court conducted the plea colloquy, and 
accepted his felony guilty plea, via video 
teleconferencing, in violation of Wis. Stats. 
§§ 885.60(2)(a) and 971.04(1)?

The circuit court answered:  no.

The court of appeals certified this question to this 
Court.

POSITION ON ORAL ARGUMENT AND 
PUBLICATION

This court’s granting of the petition for review 
indicates that the case is sufficiently important to warrant 
both oral argument and publication.

STATEMENT OF THE CASE AND FACTS

This is an appeal from a judgment of conviction 
entered in Trempealeau County, the Honorable Thomas E. 
Lister, presiding.

Mr. Soto was charged with one count of stalking 
resulting in bodily harm, one count of false imprisonment, 
two counts of aggravated battery and one count of second 
degree reckless endangerment.  (1:1-3).  The charges arose 
out of the State’s allegation that, on April 13, 2009, Mr. Soto 
stabbed his girlfriend, DMK, outside of her home.  (1:3-5).  
After a preliminary hearing, the State filed an information 
adding one charge of first degree sexual assault and one 
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charge of attempted first degree sexual assault, both as a 
repeater.  (9).  Those charges arose from a domestic incident 
involving DMK, which purportedly occurred on February 15, 
2009.  (9).

A plea hearing took place on July 8, 2009.  The 
presiding judge conducted the hearing from the 
Jackson County Courthouse, located in Black River Falls, 
Wisconsin.  (63:1).  However, Mr. Soto—along with defense 
counsel and the State’s attorney—appeared at the 
Trempealeau County Courthouse, located in Whitehall, 
Wisconsin. (63:1). Communication between the two locations 
occurred via video teleconferencing. (63:1).  Although the 
view of the Jackson County Courthouse permitted the parties 
to see the presiding judge, the parties could not see whether 
other individuals, including a court reporter, were present.  
(63:4).

During the hearing, the court conducted a plea 
colloquy and accepted Mr. Soto’s guilty plea to one count of 
second degree recklessly endangerment with a dangerous 
weapon enhancer.  (63:5-21).  Pursuant to the plea agreement, 
the court dismissed and read in both counts of aggravated 
battery. (63:21). All remaining counts were dismissed 
outright.  (63:21).

At a later hearing, the court sentenced Mr. Soto to 
fifteen years of imprisonment, consisting of ten years initial 
confinement and five years of extended supervision.  (59:30).  
Mr. Soto subsequently filed a timely postconviction motion in 
the circuit court.  (38).  Among other issues, Mr. Soto argued 
that his statutory right to be physically present at the plea 
hearing, pursuant to Wis. Stat. § 971.04(1), was violated by 
the court’s decision to conduct that hearing from a courthouse 
other than the one at which the parties appeared.  (38:2-5).  
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The court issued oral findings, concluding that plea 
withdrawal was not warranted.  (65:3-6; App. 104-107).

Mr. Soto renewed his request for plea withdrawal in 
the Court of Appeals, which certified the appeal to this Court.  
(Certification of May 17, 2011; App. 109-113).  This Court 
accepted certification on June 15, 2011.  (Order of June 15, 
2011; App. 114-115).

ARGUMENT

I. Mr. Soto Is Entitled to Withdraw His Guilty Plea 
because the Court Conducted the Plea Colloquy and 
Accepted His Felony Guilty Plea via Video 
Teleconferencing, in Violation of Wis. Stats
§§ 885.60(2)(a) and  971.04(1).

A. Summary of the argument and standard of 
review.

This Court’s interpretation of Wisconsin Statutes 
§§ 886.60 and 971.04 is a question of law which this court 
reviews independently, without deference to the lower court.  
State v. Sweat, 208 Wis. 2d 409, 414-15, 516 N.W. 2d 695 
(1997).

This Court has adopted rules, set forth in 
Wisconsin Statutes §§ 885.50-64, which govern the quality 
and uses of video technology in courtrooms—including the 
circumstances in which a defendant’s physical presence is 
required. Those rules require, among other things, that a
defendant “is entitled to be physically present in the 
courtroom at all critical stages of the proceedings, including
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. . . plea hearings at which a plea of guilty or no contest, or an 
admission, will be offered . . .”  Wis. Stat. § 885.60(2)(a). 1

A defendant has a separate but complimentary right to 
be physically present under Wisconsin Statute § 971.04(1).  
That statute mandates that the defendant “shall be present” at 
specific enumerated proceeding, including any hearing at 
which evidence is offered or judgment is pronounced.  
Wis. Stat. § 971.04(1). Because a plea hearing is a proceeding 
at which both evidence is offered (in the form of the 
defendant’s admissions) and judgment is pronounced (in the 
court’s finding of guilt), the defendant’s physical presence is 
required under § 971.04(1). The right to be physically present 
under § 971.04(1) is one which cannot be waived.  State v. 
Koopmans, 210 Wis. 2d 670, 672, 679, 563 N.W.2d 528 
(1997).

B. A plea hearing is a proceeding at which a 
defendant must be physically present.  

Wisconsin Statute § 885.60 sets forth clear limitations 
on the uses of videoconferencing technology in criminal 
proceedings. Subject to rules of notice and objections by 
either party, § 885.60 permits its use “in any pre-trial; trial or 
fact-finding; or post-trial proceeding.”  Wis. Stat. § 885.60(1), 
2(b)-(d).  However, it carves out a distinct exception:

Except as may otherwise be provided by law, a 
defendant in a criminal case . . . is entitled to be 
physically present in the courtroom at all critical stages 

                                             
1 On July 1, 2011, legislative revisions to Chapter 885 

concerning the use of videoconferencing technology went into affect.  
Pursuant to these amendments, the defendant’s presence will no longer 
be mandatory at certain critical stages, including the plea hearing.  
Because these revisions do not apply retroactively, they are not at issue 
in this case.
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of the proceedings, including evidentiary hearings; trials 
or fact-finding hearings; plea hearings at which a plea of 
guilty or no contest, or an admission, will be offered; 
and sentencing or dispositional hearings.

Wis. Stat. § 885.60(2)(b).  The rule is straightforward:  the 
use videoconferencing technology, while generally accepted, 
is not a substitute for a defendant’s physical presence at the 
enumerated proceedings—including the plea hearing.

Criminal defendants have an additional, independent 
statutory right to be present under Wisconsin Statute 
§ 971.04(1).  That statute provides that a defendant “shall be 
present” at the following:  arraignment, trial, voir dire of the 
trial jury, any hearing at which evidence is presented, any 
view by the jury, any hearing at which judgment is 
pronounced, the imposition of sentence, and at any other 
proceeding when ordered by the court. Wis. Stat. § 971.04(1).  
The statute provides for limited exceptions, applicable only to 
misdemeanor cases, pronouncement of postconviction relief, 
and to defendants who voluntarily absent themselves from 
trial without leave of the court.  Wis. Stat. § 971.04(2) and 
(3).  Those exceptions are not applicable here.

The Wisconsin Supreme Court has clarified that the 
statutory right to be present under § 971.04 refers to the right
to be “physically” present in the courtroom. State v. 
Vennemann, 180 Wis. 2d 81, 93, 508 N.W. 2d 404 (1993)
(holding that the defendant’s telephonic presence was 
insufficient).  See also State v. Peters, 2000 WI App 154, 
¶ 7, 237 Wis. 2d 741, 615 N.W.2d 655 (Peters I), rev’d on 
other grounds by 2001 WI 74, 244 Wis. 2d 470, 628 N.W.2d 
797 (Peters II) (holding that the defendant’s presence at the 
plea hearing via video teleconferencing was insufficient).  
Furthermore, numerous jurisdictions, including Wisconsin, 
have indicated that the right to be physically present 
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encompasses the right to be at the same location as the judge.  
See State v. Cook, 2002 WI App. 56, ¶ 19, 251 Wis. 2d 482, 
640 N.W.2d 566 (“We will assume without deciding that [the 
defendant] could not, as a matter of law, waive his right under 
§ 971.04(1)(g) to be in the physical presence of the judge at 
sentencing”).2 Accordingly, although a defendant may be 
physically present in a courtroom, that presence does not 
satisfy the mandate of § 971.04(1) mandate if the judge 
appears from a separate location.

A defendant’s physical presence at the plea hearing is 
required under § 971.04(1)(d) and (g).  Specifically, a plea 
hearing is a proceeding at which both evidence is offered (in 
the form of the defendant’s admissions) and judgment is 
pronounced (in the court’s finding of guilt).  See Wis. Stat. 
§ 971.08 and State v. Hoppe, 2009 WI 41, ¶ 18, 317 Wis. 2d 
16, 765 N.W.2d 794 (each addressing the evidence a court 
must collect at the plea hearing prior to adjudging a defendant 
guilty).  In Boykin v. Alabama, 395 U.S. 238, 242 n. 4
(1969), the United States Supreme Court agreed, holding that 
a guilty plea “supplies both evidence and verdict, ending
controversy.”  The State does not contest this point.
                                             

2 See also Fogel v. Kenox Hill Hospital, 512 N.Y.S. 2d 109 
(N.W. App. Div. 1st Dept. 1987) (noting “disapproval of the practice 
employed by the court in delivering [the] charge to the jury by means of 
a tape-recording device”); United States v. Torres-Palma, 290 F.3d 
1244, 1248 (10th Cir. 2002) (holding that the judge’s decision to conduct 
the sentencing hearing via videoconferencing from another jurisdiction 
was improper); United States v. Lawrence, 248 F.3d 300, 303-304 (4th

Cir. 2001) (“presence” means “the state of being before, in front of, or in 
the same place” as the presiding judge); United States v. Navarro, 169 
F.3d 228, 235-239 (5th Cir. 1999) (the “common-sense understanding . . . 
is that a person must be in the same place as others in order to be 
present”); United States v. Wright, 342 F. Supp. 2d 1068, 1069 (M.D. 
Ala. 2004) (“the term ‘present’ means physical presence in the same 
location as the judge”).
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In this case, the circuit court conducted Mr. Soto’s plea 
hearing and accepted his felony guilty plea via video 
teleconferencing.  (63:1).  Although Mr. Soto was present 
with trial counsel at the Trempealeau County Courthouse, the 
presiding judge appeared from the Jackson County 
Courthouse.  (63:1).  Furthermore, none of the exceptions 
identified in § 971.04(2)-(3) were applicable.  Accordingly, 
Mr. Soto’s right to be physically present under both §§ 
885.60(2)(a) and 971.04(1) was violated.

In rejecting Mr. Soto’s request for postconviction 
relief, the circuit court relied heavily Peters I.  In that case, 
the Wisconsin Court of Appeals specifically held that a 
defendant’s appearance at a plea hearing via video 
teleconferencing violates § 971.04(1).  237 Wis. 2d 741, ¶ 7.  
However, because the defendant’s claim involved a collateral
attack on an earlier conviction, rather than a direct appeal 
from that conviction, the statutory violation under § 971.04(1)
was not sufficient to entitle the defendant to relief.  Rather, 
under the standard applicable at the time of Peters I, the 
defendant was additionally required to “establish a 
constitutional violation that affect[ed] [the conviction’s] 
reliability.”  Id. ¶ 6, citing State v. Baker, 169 Wis. 2d 49, 
485 N.W. 2d 237 (1992) (emphasis added). Therefore, despite 
finding a violation under § 971.04(1), the court of appeals 
denied relief on the basis that the defendant’s constitutional 
claim was lacking.  Id. ¶ 8-13.

The circuit court distinguished Peters I from the facts 
of this case.  In doing so, however, the court failed to separate 
the statutory and constitutional analyses contained therein.  
The court’s discussion is as follows:

I found the arguments raised in support of the motion to 
be unconvincing because the Peters case actually 
endorsed the use of VTC and places the burden on 
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Mr. Soto and his counsel to establish how the method 
used by the Court in this instance denies him – denied 
him a fair and just hearing or was in any way coercive or 
violative of due process.  The court in Peters recognized 
that the use of VTC is widespread and is an acceptable 
means of conducting the commercial business of the 
world, affairs between nations, political debates, the 
process of education and of communicating artistic 
achievement.  Video and audio systems, the court said, 
have also been increasingly used and replied upon to
conduct a variety of court proceedings.

Citing a Florida case, the court noted that an audio/video 
hookup may well be a legal equivalent of physical 
presence.

The Court is well aware of the VTC standards where 
judges are required to satisfy themselves that the 
defendant is virtually present for the proceeding, and I 
find that the proceeding I conducted in Mr. Soto’s case 
was such a hearing.  He was virtually present.  I cannot 
imagine any different outcome that could have resulted 
by my being present the same place that Mr. Soto and 
his counsel were. Peters and Vennemann spoke to 
situations where the defendant in the Peters case was in 
jail and was connected to the jail.  He didn’t have a 
lawyer and both plea and sentencing were conducted 
fairly and were not violative of Mr. Peters’ rights.  In the 
Vennemann case, that was a postconviction evidentiary 
hearing where, first of all, counsel had repeatedly 
requested that the court allow Mr. Vennemann to be 
present, had been denied that opportunity.  
Mr. Vennemann was forced to participate by a bad 
telephone connection in an evidentiary hearing where 
events were being discussed in which Mr. Vennemann 
had participated.  That’s a far cry from what occurred in 
this case.

(65:4-6; App. 105-107)
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The court misstates the holding in Peters I in several 
significant ways. First, although it is true that Peters I
recognized the growing efficacy of videoconferencing 
technology, it also held that “the closed-circuit television 
procedure violate[s] statutory criminal procedure.” 237
Wis. 2d 741, ¶ 1.  It additionally noted that those jurisdictions 
which rely heavily on videoconferencing technology require 
defendants to explicitly waive their right to be present—
something which, as discussed below, did not occur in this 
case.  Id. ¶ 7 n. 8.

Second, in finding that Peters I required Mr. Soto to 
establish that his appearance via video teleconferencing 
“denied him a fair and just hearing or was in any way 
coercive or violative of his due process,” the court applied a 
constitutional, rather than statutory, analysis.  (65:4-5; App. 
105-106).  See also 237 Wis. 2d 741, ¶ 8, quoting May v. 
State, 97 Wis. 2d 175, 186, 293 N.W.2d 478 (1980) (“the 
presence of a defendant is required as a constitutional 
condition of due process to the extent that a fair and just 
hearing would be thwarted by his absence”). Although 
preserving the constitutional claim for appeal, Mr. Soto did 
not specifically argue it in his postconviction motion and does 
not renew the claim here.  Furthermore, unlike the defendant 
in Peters I, Mr. Soto pursued a direct appeal, rather than a 
collateral attack, thereby relieving him of any duty to 
establish a constitutional violation.  Accordingly, the court’s 
reliance on the constitutional language of Peters I—and 
failure to discuss the alternative statutory language—was 
improper.

Third, although it is true that the defendant in Peters I
appeared from jail and was not represented by counsel, the 
court in Peters I concluded that a violation of § 971.04(1) had 
occurred without reliance on those facts.  Rather, the sole fact 
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that the defendant appeared by video, regardless of his 
location or pro se status, was sufficient to establish a 
violation. Thus, as clarified by Peters I, § 971.04(1)
establishes a bright-line rule requiring criminal defendants to 
be physically present.  The fact that Mr. Soto appeared in a 
courtroom, but not the same courtroom where the judge—
acting as the court—appeared, does not satisfy this rule.

Finally, the language of § 971.04 is notably 
inconsistent with the court’s application of Peters I.  
Specifically, § 971.04 does not permit a court to deviate from 
the required procedures so long as the defendant is 
represented by counsel, or the judge can view the defendant 
on a monitor, or the judge finds that the alterative procedure 
is “fair.”  Indeed, holding that such exceptions are permitted, 
notwithstanding the clear language of § 971.04, would create 
a slippery slope that would eventually abrogate a defendant’s 
statutory right to be present—even at the trial stage.

C. Mr. Soto did not waive or forfeit his right to be 
physically present at his plea hearing.

This Court has held that a defendant may not waive or 
forfeit his statutory right to be physically present under 
§ 971.04(1).  Koopmans, 210 Wis. 2d at 672, 679.  Indeed, 
the State admits as much.  (State’s COA Br. at 5, citing 210 
Wis. 2d at 679).  Therefore, neither waiver nor forfeiture is at 
issue in this appeal.

Nonetheless, in its certification, the court of appeals 
pointed to the State’s argument that the adoption of § 885.60 
supersedes the holding in Koopmans and asked this Court to 
provide clarification.  (Certification of May 17, 2011; App. 
109-113). However, the State’s strained interpretation of 
§ 885.60 is incorrect.
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In essence, the State argues that § 885.60(2)(d) places 
an affirmative duty on the defendant to object to his own 
presence via video teleconferencing.  (State’s COA Br. at 5).  
That Subsection provides:  “If an objection is made by the 
defendant or respondent in a matter listed in sub. (1), the 
court shall sustain the objection.”  However, this Court has 
disagreed with the State’s interpretation.  As noted in its own 
comments to § 885.60, Subsection (2)(d) applies only to 
objections to witness testimony via videoconferencing, rather 
than to unlawful attempts to hold proceedings outside of the
defendant’s physical presence. See Wis. Stat. § 885.50
(“Comment, 2008”).  Accordingly, § 885.60(2)(d) does not 
place an affirmative duty on a defendant to object to his own 
virtual presence.

Even if waiver were permitted, it would first require 
the sort of formal colloquy contemplated by State v. Ndina to 
satisfy the court that Mr. Soto made an “intentional 
relinquishment or abandonment of a known right.”  2009 WI 
21, ¶ 29, 31, 315 Wis. 2d 653, 761 N.W.2d 612 (holding that 
certain fundamental rights may only be waived “personally 
and expressly”).  See also Peters I, 237 Wis. 2d 741, ¶ 7 
(finding that the court erred by accepting the defendant’s plea 
via video teleconferencing where the defendant “did not 
explicitly waive his right to be physically present”).  Here, the 
court’s discussion regarding Mr. Soto’s alleged waiver was 
minimal at best:

THE COURT: All right.  [Defense counsel], are you 
satisfied at this plea hearing by video teleconferencing?

COUNSEL: Yes, Your Honor.

THE COURT: And, Mr. Soto, is it all right with you 
that we are doing this plea hearing by video 
teleconferencing?
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MR. SOTO:  Yes, sir.

(63:3).  The court did not inform Mr. Soto that he had a right 
to be physically present, and in his postconviction motion, 
Mr. Soto affirmatively alleged that he did not know that he 
had such a right.  (38:5).  The parties agreed that, if there was 
court error, then the State could be entitled to a hearing.  
(40:6; 41:5).  At such a hearing, the State would bear the 
burden of proving that any waiver had been knowing and 
voluntary.  See State v. Bangert, 131 Wis. 2d 246, 270-72, 
389 N.W.2d 12 (1986).  The circuit court did not hold a 
hearing regarding waiver; therefore, to the extent that its oral 
decision on the postconviction motion suggested a finding of 
waiver, such finding was clearly erroneous.

D. The violation of Mr. Soto’s right to be 
physically present at his plea hearing was not 
harmless.

In assessing whether the violation of Mr. Soto’s right 
to be physically present was harmless, the circuit court made 
the following remarks:

First, the plea hearing for Mr. Soto was set up in such a 
way that Mr. Soto, together with his attorney, were 
present in the Trempealeau County Circuit Courtroom 
with the district attorney’s office represented.  The Court 
was present in the Jackson County Circuit Courtroom.  
VTC was utilized from my end. I could clearly see 
Mr. Soto, [defense counsel] and the district attorney’s 
representative all—all at the same time.  The connection 
for Jackson and Trempealeau affords a view from the 
bench which includes both the prosecutor’s table and 
defense counsel table. Similarly, Mr. Soto and his 
counsel were able to see me clearly.  I was able to hear 
everything that occurred in Trempealeau County clearly 
and there was never an indication at any time that they 
could not clearly see or hear me.  Thereafter I conducted 
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a careful plea colloquy with Mr. Soto.  I advised him 
repeatedly that he could take time to discuss matters 
with his counsel, and there was never an indication from 
[defense counsel] or Mr. Soto that he did not understand 
what was occurring or that somehow he felt that the 
Court needed to be physically present in the same 
courtroom.

(65:3-4; App. 104-105).

The court’s remarks are misguided for several reasons.  
First, and as discussed above, the fact that the parties and the 
presiding judge appeared in separate locations—albeit 
courtrooms—is a plain violation of § 971.04(1) and therefore 
cannot factor into the harmlessness analysis.

Second, although it is true that the view of the 
Jackson County Courthouse permitted Mr. Soto to see the 
presiding judge, the record demonstrates that Mr. Soto could 
not see whether other individuals, including a court reporter, 
were present.  (63:4).  As suggested by former Supreme Court 
Chief Justice Earl Warren, a view of the entire courtroom, 
rather than just the major players, is central to the concept of 
“justice”:  

[T]he courtroom . . . is more than a location with seats 
for a judge, jury, witnesses, defendant, prosecutor, 
defense counsel and public observers; the setting that the 
courtroom provides is itself and important element in the 
constitutional conception of trial, contributing a dignity 
essential to the integrity of the trial process.  

Estes v. Texas, 381 U.S. 532 (1965) (Warren, C.J., 
concurring, joined by Douglas and Goldberg, JJ.).  Without a 
complete view of the courtroom, the constitutional conception 
of the proceeding is diminished, and the defendant must 
necessarily rely on the presiding judge’s own word as to 
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activities beyond the camera’s range. Accordingly, that 
Mr. Soto was not afforded a complete view of the 
Jackson County Courtroom should have factored into the 
court’s analysis.

Third, the court greatly emphasized the fact that 
Mr. Soto neither turned to counsel to ask questions nor 
indicated he was unable to hear any part of the proceeding.  
While these omissions may be relevant to the harmlessness 
inquiry, they must be interpreted in light of the unique 
technological circumstances.  As a general rule, a defendant 
may be reluctant to interject out of fear that any interruption 
will be perceived as disrespectful to the court.  Individuals 
who appear on camera or believe they are being recorded are
unknowingly often more self-conscious of their appearance 
and demeanor, which can distract them from the proceedings 
and increase their reluctance to interject.  Defendants who are 
unable to effectively hear the transmissions may remain silent 
on the assumption that their attorney can hear more clearly.  
A defendant may also believe that nothing can be done to 
improve poor sound quality, rendering any objection 
meaningless.  Similarly, defendants who wish to ask counsel 
a question during the proceedings may be hesitant to do so, 
out of fear that any conversations would not remain 
confidential.  Indeed, the record in this case indicates that 
Mr. Soto was never given any assurances that if he did wish 
to ask a question, the Court would have some ability to mute 
the ensuing discussion.

Fourth, certain harms are inherent in the limitations of 
videoconferencing technology, the effects of which are 
impossible for the court to adequately assess. Signal 
transmission latency, blurred and shaky images, screen size, 
and camera position can all impact the court’s ability to 
notice and interpret subtle clues regarding a defendant’s 
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comfort with his plea; his understanding of the applicable 
crimes and punishments; his overall intelligence, alertness, 
and comprehension of the proceeding; and whether any strain 
has developing in the defendant’s relationship with his 
attorney.  For example, an angled camera may give the 
impression of eye contact avoidance, and the slightest delay 
in signal transmission can make a defendant appear 
disinterested or slow to respond.  A camera which affords a 
view of the entire courtroom may not pick up small details in 
body language or facial expressions, whereas a zoom feature 
would necessarily hinder the ability to view an entire space at 
once.  The absence of true human interaction may create a 
sense of detachment and depersonalization, which can 
diminish the defendant’s ability to understand the formality of 
the proceedings and the seriousness of its consequences.

In this case, the court concluded that it, Mr. Soto and 
defense counsel had seen and heard everything clearly.  (65:4; 
App. 105).  However, it is impossible for each to know 
whether anything was missed.  Similarly, the decision to use 
videoconferencing technology placed Mr. Soto’s defense 
counsel in the difficult position of having to choose whether 
to be present with Mr. Soto in one location, or with the judge 
in another. There is simply no way to determine whether a 
different choice by defense counsel or the parties’ physical 
presence in the same location as the judge would have 
rendered a different outcome.  Where, as here, a reviewing 
court lacks adequate tools to asses the presence and extent of 
the harm, justice should air on the side of caution by 
permitting Mr. Soto to withdraw his guilty plea.  
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CONCLUSION

For the reasons stated in this brief, Mr. Soto 
respectfully requests that this court vacate the judgment of 
conviction and remand the case to the circuit court with 
instructions to permit Mr. Soto to withdraw his guilty plea 
and to set this case for trial.

Dated this 14th day of July, 2011.

Respectfully submitted,

CHANDRA N. HARVEY
Assistant State Public Defender
State Bar No. 1064556

Office of the State Public Defender
Post Office Box 7862
Madison, WI  53707-7862
(608) 261-0626
harveyc@opd.wi.gov

Attorney for Defendant-Appellant
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encompasses the right to be at the same location as the judge.  
See Laasch v. State, 84 Wis. 2d 587, 590, 267 N.W.2d 278
(1978) (“The jurisdiction of a court over the person of an 
accused depends upon the physical presence of the accused 
before the judge”).4 Accordingly, although a defendant may 
be physically present in a courtroom, that presence does not 
satisfy the mandate of § 971.04(1) mandate if the judge 
appears from a separate location.

A defendant’s physical presence at the plea hearing is 
required under § 971.04(1)(d) and (g).  Specifically, a plea 
hearing is a proceeding at which both evidence is offered (in 
the form of the defendant’s admissions) and judgment is 
pronounced (in the court’s finding of guilt).  See Wis. Stat. 
§ 971.08 and State v. Hoppe, 2009 WI 41, ¶ 18, 317 Wis. 2d 
16, 765 N.W.2d 794 (each addressing the evidence a court 
must collect at the plea hearing prior to adjudging a defendant 
guilty).  In Boykin v. Alabama, 395 U.S. 238, 242 n. 4 
(1969), the United States Supreme Court agreed, holding that 
a guilty plea “supplies both evidence and verdict, ending 
controversy.”  The State does not contest this point.

                                             
4 See also Fogel v. Kenox Hill Hospital, 512 N.Y.S. 2d 109 

(N.W. App. Div. 1st Dept. 1987) (noting “disapproval of the practice 
employed by the court in delivering [the] charge to the jury by means of 
a tape-recording device”); United States v. Torres-Palma, 290 F.3d 
1244, 1248 (10th Cir. 2002) (holding that the judge’s decision to conduct 
the sentencing hearing via videoconferencing from another jurisdiction 
was improper); United States v. Lawrence, 248 F.3d 300, 303-304 (4th

Cir. 2001) (“presence” means “the state of being before, in front of, or in 
the same place” as the presiding judge); United States v. Navarro, 169 
F.3d 228, 235-239 (5th Cir. 1999) (the “common-sense understanding . . . 
is that a person must be in the same place as others in order to be 
present”); United States v. Wright, 342 F. Supp. 2d 1068, 1069 (M.D. 
Ala. 2004) (“the term ‘present’ means physical presence in the same 
location as the judge”).
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SUPPLEMENTARY STATEMENT OF THE CASE 

 Defendant-Appellant-Petitioner Jon Anthony 
Soto’s guilty plea hearing took place on July 8, 2009 (63).  
Soto was not physically present in the same courtroom 
with presiding Judge Thomas Lister during the hearing.  
Soto was in the Trempealeau County courtroom and Judge 
Lister was in the Jackson County courtroom (63:1).  
Defense counsel James Kroner and Assistant District 
Attorney Jeri Marsolek were present in the Trempealeau 
County courthouse with Soto (63:1-3).  The two 
courtrooms were connected by videoconferencing 
technology (63:3-4).  At the beginning of the hearing, the 
court asked whether Soto had any objection to the 
videoconference procedure (63:3).  Soto made no 
objection and gave his consent (id.). 
 
 The transcript records the following: 

(Whereupon, the following proceedings were had in 
open court, with the Court present and counsel and 
the defendant appearing via video teleconferencing). 

 THE COURT:  Counsel, good morning. 

 MS. MARSOLEK: Good morning, Your 
Honor. 

 MR. KRONER: Good morning, Your 
Honor. 

 THE COURT: Can everyone hear me all 
right there? 

 MS. MARSOLEK:  Yes. 

 MR. KRONER:  Yes. 

 THE COURT: And can everyone see me 
all right? 



 

 
 

- 3 - 

 MS. MARSOLEK:  Yes. 

 MR.  KRONER:  Yes. 

 THE COURT: I am going to take up the 
matter of 09-CF-28.  This is in the matter of the 
State of Wisconsin versus Jon Anthony Soto.  
Would you please state the appearances. 

 MS. MARSOLEK:  State appears by Jeri 
Marsolek. 

 MR.  KRONER:  Mr. Soto appears in person 
with Attorney James Kroner. 

 THE COURT: My understanding, counsel, 
is that this matter is scheduled for a plea, and you are 
then jointly requesting a Pre-Sentence Investigation? 

 MS. MARSOLEK:  The State is requesting 
one, Judge. 

 MR. KRONER:  That’s fine, Your Honor.  
The defendant does not object. 

 THE COURT: All right.  Mr. Kroner, are 
you satisfied with appearing at this plea hearing by 
video teleconferencing? 

 MR. KRONER:  Yes, Your Honor. 

 THE COURT: And, Mr. Soto, is it all right 
with you that we are doing this plea hearing by video 
teleconferencing? 

 THE DEFENDANT:   Yes, sir. 

(63:2-3). 
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ARGUMENT 

THE CIRCUIT COURT’S ORDER 
DENYING SOTO’S MOTION TO 
WITHDRAW HIS GUILTY PLEA 
SHOULD BE AFFIRMED. 

A. Soto Has not Demonstrated a 
Manifest Injustice Warranting 
the Postsentence Withdrawal 
of his Guilty Plea. 

 A defendant seeking to withdraw a guilty plea after 
sentencing bears “the heavy burden of establishing, by 
clear and convincing evidence, that withdrawal of the plea 
is necessary to correct a manifest injustice.”  State v. 
McCallum, 208 Wis. 2d 463, 473, 561 N.W.2d 707 
(1997).  “The manifest injustice standard requires the 
showing of a serious flaw in the fundamental integrity of 
the plea.”  State v. Manke, 230 Wis. 2d 421, 426, 602 
N.W.2d 139 (Ct. App. 1999) (citations omitted).  “A 
‘manifest injustice’ occurs where a defendant makes a 
plea involuntarily.”  State v. James, 176 Wis. 2d 230, 237, 
500 N.W.2d 345 (Ct. App. 1993).  The heavy burden of 
the manifest injustice standard acts as “a deterrent to 
defendants testing the waters for possible punishments.”  
State v. Nawrocke, 193 Wis. 2d 373, 379-80, 534 N.W.2d 
624 (Ct. App. 1995).  

 Soto entered his guilty plea at a proceeding in 
which two courtrooms—one occupied by the trial judge 
and the other occupied by Soto and counsel—were 
connected by videoconferencing technology.  Soto 
consented to this procedure.  Nevertheless, Soto contends 
that this use of videoconferencing technology violated his 
statutory right to be present at his guilty plea hearing.  On 
this basis, he moved to withdraw his guilty plea after 
sentencing. 
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 The State will show that (1) Wis. Stat. § 885.60 
authorizes the use of videoconferencing for guilty plea 
hearings; (2) Soto validly and effectively consented to the 
use of videoconferencing at his guilty plea hearing; and 
(3) any conceivable error was harmless.  In other words, 
there was either no error in the court’s acceptance of 
Soto’s guilty plea or the error was harmless.  Without 
prejudicial error there can be no manifest injustice 
warranting the withdrawal of Soto’s guilty plea.  
Accordingly, this court should affirm the circuit court’s 
order denying Soto’s motion to withdraw his guilty plea. 
  

B. The Right To Be “Present” at 
a Guilty Plea Proceeding Is 
Not a Constitutional Right.  
Therefore, the Circuit Court 
Was Not Required To Conduct 
a Formal Waiver Colloquy 
with Soto in Order to Obtain 
his Consent to Appear at the 
Guilty Plea Hearing by 
Videoconference. 

1. The defendant’s right to 
be “present” at a guilty 
plea proceeding is not 
constitutional.   

 Due process does not require that a defendant be 
physically present in the courtroom with the judge when 
the defendant enters a guilty or no contest plea.  See State 
v. Peters, 2000 WI App 154, ¶11-13, 237 Wis. 2d 741, 
615 N.W.2d 655, reversed on other grounds, 2001 WI
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74, 244 Wis. 2d 470, 628 N.W.2d 797.1  In Peters, the 
defendant pleaded no contest “via closed-circuit 
television” in the days before the enactment of Wis. Stat. 
§ 885.60.  See id. ¶1.  The court concluded that the 
defendant was not “physically present” at the plea.  The 
court held that the television appearance “violated 
statutory criminal procedure,” i.e., Wis. Stat. § 971.04(1), 
but did not violate the constitution.2  Id. 

 The Peters court based the constitutional portion of 
its decision on May v. State, 97 Wis. 2d 175, 293 N.W.2d 
478 (1980), and Boykin v. Alabama, 395 U.S. 238 (1969).  
In May, this court stated that “the presence of the 
defendant is required as a constitutional condition of due 
process to the extent that a fair and just hearing would be 
thwarted by his absence, and to that extent only.”  May, 97 
Wis. 2d at 186 (citing Snyder v. Massachusetts, 291 U.S. 
97, 107-08 (1934)3), quoted in Peters, 237 Wis. 2d 741, 
¶8.  The Peters court looked to Boykin to determine 
whether a no-contest plea entered over a closed-circuit 
television violated the May-Snyder due process standard: 

                                              
 1In Blum v. 1st Auto & Casualty Ins. Co., 2010 WI 78, 326 
Wis. 2d 729, 786 N.W.2d 78, the supreme court held that court of 
appeals decisions overruled by the supreme court are overruled in all 
respects and have no remaining precedential value whatsoever.  See 
id. at ¶42.  This rule is distinct from the rule “that holdings not 
specifically reversed on appeal retain precedential value.”  Id. at ¶44 
(citation omitted); accord id. at ¶91 (Roggensack, J., concurring in 
part and dissenting in part). 
 2Soto does not argue that he had a constitutional right to be 
present at the guilty plea hearing.  See Soto’s Brief at 9.  However, 
he argues that his consent to proceed by videoconference was 
ineffective because the court did not conduct a formal colloquy prior 
to his “waiver” of his statutory right to be present.  Id. at 11.  Under 
current law, such a colloquy is required only for the waiver of a 
limited number of constitutional rights.  See infra at 7-8.  Despite 
Soto’s concession, the State argues in this section that no 
constitutional right was at issue here in order to provide a foundation 
for its argument that a formal waiver colloquy was not required.   

3 Overruled in part  on other grounds, Malloy v. Hogan, 378 
U.S. 1, 2, 6, 17 (1964); certain dicta from Snyder rejected by Duncan 
v. Louisiana, 391 U.S. 145, 155 (1968). 
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For accepting a no contest plea, [Boykin] “requires 
an affirmative showing or an allegation and 
evidence which show that the defendant entered the 
plea knowingly, voluntarily and intelligently.” …  
[H]owever, Boykin does not set forth the specific 
procedural requirements that a circuit court must 
follow in accepting a no contest plea. 

Peters, 237 Wis. 2d 741, ¶9 (citation omitted; emphasis in 
original).   

 Against this background, the Peters court held that 
“[t]o meet his initial burden [of demonstrating a 
constitutional violation], Peters must show that the closed-
circuit television procedure denied him a fair and just 
hearing.”  Id. ¶10.  As Judge Hoover explained in his 
concurrence:  “In order to implicate due process, the 
defendant must make specific showings that the 
environment was coercive in fact and the manner in which 
the circumstances affected his or her decision to plead 
guilty or no contest.”  237 Wis. 2d at 751 (Hoover, J., 
concurring). 

 Peters failed to meet his initial burden. 

 We conclude that the closed-circuit 
television procedure did not violate Peters' due 
process rights.  During the hearing, the court 
clarified for Peters the elements of the offense and 
the ramifications of a decision to waive counsel.  
The court explained the constitutional rights Peters 
would be waiving by entering his plea.  Peters stated 
that he understood his rights and wanted to plead no 
contest.  The court inquired of Peters' education and 
his physical condition.  On two separate occasions 
the court asked Peters if anyone had threatened him 
or coerced him into entering his plea and waiving his 
constitutional rights.  Peters answered each time that 
he had not been coerced or threatened.  The judge 
was able to observe Peters' demeanor, and Peters 
was able to observe the judge.  Peters did not object 
to the procedure, and freely explained that he desired 
to plead no contest and did not want the assistance of 
counsel. The court accepted Peters' plea and 
sentenced him according to a negotiated 
recommendation.  Other than conducting the hearing 
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by closed-circuit television, the plea and sentencing 
followed appropriate procedure. 

  We note that there is no indication from 
Peters now that he was coerced or threatened by 
outside forces.  Peters does not even suggest that he 
lacked an ability to effectively communicate with 
the judge and other participants in the courtroom. 
We conclude that the record clearly and 
convincingly indicates that the hearing's fairness and 
justness was not thwarted by Peters' physical 
absence.  

Peters, 237 Wis. 2d 741, ¶¶11-12 (citation and footnote 
omitted). 

 The court went on to  

reject Peters' contention that entering a no contest 
plea from jail by closed-circuit television is always 
coercive or violative of due process.  We agree with 
a Florida district court of appeals that noted that “an 
audio-video hookup may well be the legal equivalent 
of physical presence.”  Scott v. Florida, 618 So.2d 
1386, 1388 (Fla. App. 1993). Absent any 
substantiated allegations of unfairness, we are not 
persuaded that simply appearing live via closed-
circuit television, as opposed to being physically 
present in the courtroom, would inherently damage 
the fairness or justness of the plea hearing. 

Id. ¶13 (footnotes omitted). 

 The court’s analysis of Peters’ plea proceedings 
tracked the items listed in Bangert as necessary for 
insuring a knowing, intelligent, and voluntary plea waiver.  
Compare id. with State v. Bangert, 131 Wis. 2d 246, 266-
72, 389 N.W.2d 12 (1986).  Under Peters, a 
videoconferenced plea hearing that comports with the 
specific requirements of Bangert and the general 
requirements of Boykin satisfies due process despite the 
physical absence of the defendant from the judge’s 
courtroom.  If the court conducts a thorough Bangert 
waiver colloquy and the defendant can suggest no reason 
that “a fair and just hearing [was] thwarted by his 
absence,” there is no due process violation because the 
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defendant’s presence is required “only” to the “extent” 
that “a fair and just hearing would be thwarted by his 
absence.”  Snyder, 291 U.S. at 107-08; May, 97 Wis. 2d at 
186. 

 The court in the present case conducted a thorough 
plea colloquy that comported with Bangert in every 
respect.  “Other than conducting the hearing by 
[videoconference], the plea and sentencing followed 
appropriate procedure.”  Peters, 237 Wis. 2d 741, ¶11.   

 As in Peters:  The court clarified for Soto the 
elements of the offense (63:6-9).  It explained the 
constitutional rights Soto would waive by entering a guilty 
plea (63:10-14).  Soto stated that he understood his rights 
and wanted to plead guilty (id.).  The court asked Soto if 
he had been threatened or coerced in connection with his 
decision to plead guilty; Soto said he had not been (63:16-
17).  Although not in the same room, “[t]he judge was 
able to observe [Soto’s] demeanor, and [Soto] was able to 
observe the judge” (65:4).  Peters, 237 Wis. 2d 741, ¶11.  
Soto did not object to pleading guilty by 
videoconference—on the contrary, he expressly consented  
to the procedure (63:3).  The court accepted Soto’s plea 
(63:20-21).   

 Soto’s colloquy went beyond Peters’ colloquy as 
summarized by the court of appeals.  In Soto’s case:  
Judge Lister asked Soto whether he had received and 
understood the statement of the negotiated plea 
agreement; Soto answered affirmatively  (63:4-5).  He 
asked whether Soto understood that the court was not 
bound by the plea negotiation and recommendation, and 
that the court was entitled to sentence Soto “to the 
maximum possible penalties provided by law”; Soto said 
he did (63:5).  Judge Lister told Soto that the plea 
negotiations included “read-in charges,” and explained the 
read-in process to Soto; Soto said he understood (63:8).  
He told Soto that the victim might make a restitution 
claim in the future; Soto said he understood (63:8-9).  
Judger Lister reviewed the plea questionnaire form with 
Soto (63:9-12).  He discussed Soto’s medication and 



 

 
 

- 10 - 

depression with him, and whether it affected his ability to 
enter a guilty plea; Soto said it did not (63:15-16).  Judge 
Lister asked Soto whether he was satisfied with his 
attorney’s representation; Soto said he was (63:16).  He 
asked whether Soto understood that, by pleading guilty, he 
was giving up the specific defenses of intoxication and 
insanity; Soto said he did (63:19).  Finally, Judge Lister 
asked Soto if he understood that his right to vote would be 
suspended by his felony conviction and that he would be 
permanently deprived of his right to bear arms; Soto said 
he did (id.).  

 Judge Lister also asked defense counsel Kroner 
whether he agreed that Soto’s plea was free, voluntary, 
and intelligent; whether he thoroughly reviewed the plea 
questionnaire with Soto; whether Soto understood the 
charges against him, the maximum possible penalty, any 
available defenses, and the effects of his plea; and whether 
he believed the plea was in Soto’s best interest  (63:17-
18).  Kroner answered all these questions affirmatively 
(id.). 

 Soto’s plea hearing complied with Bangert and 
Boykin.  Judge Lister was scrupulous in his examination 
of both Soto and Kroner to insure that Soto entered his 
guilty plea knowingly, intelligently, and voluntarily.  
Soto’s physical presence in the same courtroom with 
Judge Lister was therefore not constitutionally required.  
Due process requires the defendant’s presence “‘to the 
extent that a fair and just hearing would be thwarted by his 
absence, and to that extent only.’”  Peters, 237 Wis. 2d 
741, ¶8 (citation omitted).  There is absolutely no 
suggestion that “‘a fair and just hearing [was] thwarted by 
[Soto’s] absence.’” Id. Therefore, the use of 
videoconferencing during Soto’s guilty plea hearing was 
constitutional and did not violate due process. 
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2. The circuit court was 
not required to conduct 
a formal waiver 
colloquy with Soto in 
order to obtain his 
consent to appear at the 
guilty plea hearing by 
videoconference 

 Soto consented to entering his guilty plea by 
videoconference (63:3).  Soto argues that “[e]ven if 
waiver were permitted it would first require the sort of 
formal colloquy contemplated by State v. Ndina, 2009 WI 
21, ¶29, 315 Wis. 2d 653, 761 N.W.2d 612.”  Soto’s Brief 
at 11.   

 Ndina is not applicable.  The State has shown that 
Soto did not have a constitutional right to be physically 
present in the same courtroom with Judge Lister when 
entering his guilty plea.  The formal waiver colloquy 
outlined in Ndina is applicable only to the surrender of a 
narrow compass of constitutional rights.  Statutory rights, 
and constitutional rights outside of the narrow compass 
described in Ndina, can be relinquished without a formal 
waiver colloquy.   

 Ndina explained the difference between the rules of 
“forfeiture” and “waiver.” 

 Although cases sometimes use the words 
“forfeiture” and “waiver” interchangeably, the two 
words embody very different legal concepts. 
“Whereas forfeiture is the failure to make the timely 
assertion of a right, waiver is the intentional 
relinquishment or abandonment of a known right.” 

 In other words, some rights are forfeited 
when they are not claimed at trial; a mere failure to 
object constitutes a forfeiture of the right on 
appellate review.  The purpose of the “forfeiture” 
rule is to enable the circuit court to avoid or correct 
any error with minimal disruption of the judicial 
process, eliminating the need for appeal.  The 
forfeiture rule also gives both parties and the circuit 
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court notice of the issue and a fair opportunity to 
address the objection; encourages attorneys to 
diligently prepare for and conduct trials; and 
prevents attorneys from “sandbagging” opposing 
counsel by failing to object to an error for strategic 
reasons and later claiming that the error is grounds 
for reversal. 

 In contrast, some rights are not lost by a 
counsel's or a litigant's mere failure to register an 
objection at trial. These rights are so important to a 
fair trial that courts have stated that the right is not 
lost unless the defendant knowingly relinquishes the 
right. As the court explained in State v. Huebner, 
2000 WI 59, ¶14, 235 Wis. 2d 486, 611 N.W.2d 727, 
“a criminal defendant has certain fundamental 
constitutional rights that may only be waived 
personally and expressly,” including “the right to the 
assistance of counsel, the right to refrain from self-
incrimination, and the right to have a trial by jury.... 
Such rights cannot be forfeited by mere failure to 
object.” 

 Similarly, the United States Supreme Court 
warned that “[a] strict standard of waiver has been 
applied to those rights guaranteed to a criminal 
defendant to insure that he will be accorded the 
greatest possible opportunity to utilize every facet of 
the constitutional model of a fair criminal trial.... 
The Constitution requires that every effort be made 
to see to it that a defendant in a criminal case has not 
unknowingly relinquished the basic protections that 
the Framers thought indispensable to a fair trial.”  

Ndina, 315 Wis. 2d 653, ¶¶29-32 (citations and footnotes 
omitted except as indicated).  

 A constitutional right that falls in the waiver 
column can only be lost if the defendant makes a knowing 
and voluntary renunciation of the right.  For many such 
rights, the circuit court must conduct a formal colloquy 
with the defendant before he relinquishes the right.  See, 
e.g., State v. Imani, 2010 WI 66, ¶23, 326 Wis. 2d 179, 
786 N.W.2d 40 (waiver of right to counsel requires 
colloquy), reconsideration denied, 2011 WI 1, 330 
Wis. 2d 443, 793 N.W.2d 71.  However, even where the 
explicit waiver of a constitutional right is required, a 
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formal waiver colloquy between the court and the 
defendant is not always necessary.  See State v. Denson, 
2011 WI 70, ¶¶56-57, 63, __ Wis. 2d __, __ N.W.2d __ 
(formal colloquy between court and defendant not 
required prior to defendant’s waiver of constitutional right 
not to testify at trial). 

 In contrast, a right that falls in the forfeiture 
column can be abandoned by the defendant’s mere failure 
to object.  See, e.g., State v. Huebner, 2000 WI 59, ¶26, 
235 Wis. 2d 486, 611 N.W.2d 727 (defendant’s failure to 
object to use of six-person jury forfeits right to twelve-
person jury); State v. Ellington, 2005 WI App 243, ¶¶11-
14, 288 Wis. 2d 264, 707 N.W.2d 907 (forfeiture of 
confrontation clause right by failure to make specific 
objection); State v. Koller, 2001 WI App 253, 248 Wis. 2d 
259, 635 N.W.2d 838 (multiplicity protection forfeited by 
failure to object prior to submission of case to jury); State 
v. Howard, 2001 WI App 137, ¶¶12-13, 246 Wis. 2d 475, 
630 N.W.2d  244 (defendant’s failure to object to State’s 
alleged breach forfeited constitutional right to 
enforcement of negotiated plea agreement).  

 The right to be present at a guilty plea hearing is a 
statutory right only; it is not one of the constitutional 
rights of criminal procedure listed in paragraphs 31 and 32 
of Ndina.  Nevertheless, the State believes that the 
surrender of that right cannot be simply forfeited but must 
be explicitly waived.  See infra at 14-20.  However, the 
State knows of no legal authority—and Soto cites none—
requiring a formal waiver colloquy prior to the 
renunciation of this particular statutory right or any other 
statutory right.   

 Soto waived his right to be physically present with 
the trial judge at the guilty plea hearing by consenting to 
and failing to object to the videoconference.  The fact that 
the circuit court did not conduct a formal colloquy is 
irrelevant.  Such colloquies are only necessary in limited 
circumstances as explained by Ndina.  As will be shown 
below, in the circumstances of this case, Soto’s simple 
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consent was sufficient to waive his non-constitutional 
right to be physically present with the trial judge. 
 

C. Soto’s Consent to Appear at 
his Guilty Plea Proceeding by 
Videoconference Was Legally 
Effective. 

1. The legal landscape 
prior to the enactment 
of Wis. Stat. § 885.60. 

 Wisconsin Statute § 971.04(1) provides that  

the defendant shall be present: 

a) At the arraignment; 

b) At trial; 

c) During voir dire of the trial jury; 

d) At any evidentiary hearing; 

e) At any view by the jury; 

f) When the jury returns its verdict; 

g) At the pronouncement of judgment and the 
imposition of sentence;  

h) At any other proceeding when ordered by 
the court. 

Wis. Stat. § 971.04(1).   

 This court has interpreted § 971.04(1)’s presence 
requirement to mean that the defendant must be physically 
present in the courtroom.  See State v. Vennemann, 180 
Wis. 2d 81, 87-88, 508 N.W.2d 404 (1993).   
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 In Vennemann, the defendant appeared at a 
postconviction evidentiary hearing4 by telephone.  The 
court of appeals held that Vennemann was therefore 
“present at the hearing … pursuant to sec. 967.08, Stats.,” 
which allows certain specified court proceedings to be 
conducted by telephone.  Id. at 96.  The supreme court 
disagreed.   

Section 967.08 specifically enumerates proceedings 
intended to be included within the parameters of the 
statute.  There is no mention of a postconviction 
evidentiary hearing.  We apply the principle of 
statutory construction that a specific alternative in a 
statute is reflective of the legislative intent that any 
alternative not so enumerated is to be excluded.  A 
postconviction evidentiary hearing pursuant to secs. 
974.02 and 809.30(2)(h), Stats. clearly is not a 
criminal proceeding which may be conducted by 
telephone. 

Id. at 96-97 (citations omitted).  In other words, Wis. Stat. 
§ 967.08 does not provide a general exception to 
§ 971.04’s physical presence requirement, although it 
provides specifically-enumerated exceptions to the 
requirement.  Thus, had the case involved an 
“[a]rraignment … [in which] the defendant intends to 
plead not guilty or to refuse to plead,” the telephonic 
appearance would have presumably been allowed despite 
§ 971.04(1)’s requirement that a defendant “shall 
be  present” “[a]t the arraignment.”  Wis. Stat. 
§§ 967.08(1)(d) and 971.04(1)(a).   

 In Peters, the court of appeals held that the circuit 
court violated § 971.04(1) when it accepted Peters’ no 
contest plea via closed-circuit television without his 
explicit waiver of the right to be present.  Peters, 237

                                              
 4Generally, Wis. Stat. § 971.04(1) does not apply to 
postconviction hearings.  However, under the facts of the particular 
case, the court held that “Venemann should have been physically 
present at his postconviction evidentiary hearing” because “there 
exist[ed] substantial issues of fact to be resolved.”  Vennemann, 180 
Wis. 2d at 93-94 (footnote omitted).    
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Wis. 2d 741, ¶7.5  Nevertheless, the court noted that “‘an 
audio-video hookup may well be the legal equivalent of 
physical presence.’”  Id. ¶13 (quoting Scott v. Florida, 618 
So.2d 1386, 1388 (Fla. Dist. Ct. App. 1993)). 

 In 1997, this court held that a defendant cannot 
“voluntarily absent himself or herself from any 
proceeding” enumerated in § 971.04(1).  See State v. 
Koopmans, 210 Wis. 2d 670, 678-80, 563 N.W.2d 528 
(1997).  In Koopmans, the defendant was absent from her 
sentencing hearing because she absconded from the 
jurisdiction.  Id. at 673-74.  This court, applying basic 
rules of statutory construction, concluded that a 
defendant’s presence at each of the proceedings specified 
in § 974.01(1) was mandatory and could not be 
voluntarily waived.  Id. at 675-80.   

 On the basis of Wis. Stat. § 971.04(1), Vennemann, 
Peters, and Koopmans, the State concludes that the 
following legal propositions were true prior to the 
adoption of Wis. Stat. § 885.60:   

1. “presence” under § 971.04(1) means personal 
physical presence (Vennemann);  

2. absent an explicit waiver of the right to be 
physically present, a defendant must be present at a 
plea hearing at which he enters a guilty or no 
contest plea (Peters); 

3. as a general matter, a defendant may not 
voluntarily absent herself from any proceeding 
enumerated in § 971.04(1) (Koopmans); 

                                              
 5The court did not specify which of § 971.04(1)’s 
subsections required Peters’ presence.  The State concludes that the 
applicable subsection is (g), “pronouncement of judgment.”  
According to Wis. Stat. § 967.02(8), “judgment” “means an 
adjudication by the court that the defendant is guilty or not guilty.”  
See State v. Kasuboski, 83 Wis. 2d 909, 912, 266 N.W.2d 433 
(1978); see also Wis. Stat. § 972.13 (“judgment of conviction shall 
be entered upon a verdict of guilty by the jury, a finding of guilty by 
the court in cases where a jury is waived, or a plea of guilty or no 
contest”).  
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4. however, if (in another statute) the legislature 
specifically authorizes a defendant to appear 
remotely by technological means, that appearance 
does not violate the defendant's right to be present 
under § 971.04(1) (Vennemann). 

 
2. Wis. Stat. § 885.60. 

 In 2008, under its Wis. Stat. § 751.12 rulemaking 
authority, this court created Subchapter III of Chapter 885, 
setting rules for the “Use of Videoconferencing in the 
Circuit Courts.”  See 2008 WI 37, 305 Wis. 2d xli.  

 The court stated its general intent as follows: 

It is the intent of the Supreme Court that 
videoconferencing technology be available for use in 
the circuit courts of Wisconsin to the greatest extent 
possible consistent with the limitations of the 
technology, the rights of litigants and other 
participants in matters before the courts, and the 
need to preserve the fairness, dignity, solemnity, and 
decorum of court proceedings. 

Wis. Stat. § 885.50(1).  The court further noted that 
“careful use of this evolving technology can make 
proceedings in the circuit courts more efficient and less 
expensive to the public and the participants without 
compromising the fairness, dignity, solemnity, and 
decorum of these proceedings.”  Id. at (2).  On the other 
hand, the court acknowledged that “improper use of 
videoconferencing technology … can result in abridgment 
of fundamental rights of litigants, crime victims, and the 
public, unfair shifting of costs, and loss of the fairness, 
dignity, solemnity, and decorum of court proceedings that 
is essential to the proper administration of justice.”  Id. at 
(3).   
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 Section 885.60 specifically addresses the use of 
videoconferencing in criminal cases.6  In subsection (1), it 
states broadly that “a circuit court may, on its own motion 
or at the request of any party, in a criminal case … permit 
the use of videoconferencing technology in any pre-trial, 
trial or fact-finding, or post-trial proceeding.”  Wis. Stat. 
§ 885.60(1). 

 This broad authority is subject to “the limitations” 
of subsection (2).  Id.  In pertinent part, subsection (2) 
provides that: 

 (a)  Except as may otherwise be provided by 
law, a defendant in a criminal case … is entitled to 
be physically present in the courtroom at all critical 
stages of the proceedings, including evidentiary 
hearings, trials or fact-finding hearings, plea 
hearings at which a plea of guilty or no contest, or an 
admission, will be offered, and sentencing or 
dispositional hearings.   

Wis. Stat. § 885.60(2)(a).   

 The State interprets the plain language of 
§ 885.60(1) as authorizing the circuit court to permit the 
use of videoconferencing in a guilty plea hearing on its 
own motion or the motion of any party, including the 
defendant.  Section 885.60(2)(a) provides a brake on the  
availability of this procedure.  Because the defendant is 
“entitled to be physically present” at his guilty plea 
hearing, Wis. Stat. § 885.60(2)(a), he is implicitly 
empowered to veto the use of the videoconferencing 
procedure by asserting his right to be physically present.  
Granted, the statutory language is not explicit on this 
point.  However, the statute generally allows parties “to 
stipulate to any different or modified procedure.”  And, 
during the court’s hearing on Petition 07-12, which led to 
the adoption of Wis. Stat. § 885.60, members of the court 
and proponents of the legislation both assumed that the 
defendant could voluntarily appear at a guilty plea hearing 

                                              
 6Section 885.60 also applies to proceedings under Wis. Stat. 
Chs. 48, 51, 55, 938, and 990. 
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by videoconference and waive his right to be “physically 
present.”  See January 8, 2008 Public Hearing at 5:00-
16:00, 31:05-31:40, 40:00-41:00, 47:30-49:52, 1:00:00-
1:02:15, 1:12:20-1:15:40, In the matter of the 
petition   to   create a rule governing the use of 
videoconferencing in the courts, available at 
http://wicourts.gov/scrules/0712.htm. 

 In contrast, Soto interprets subsection (2)(a) as 
limiting the reach of subsection (1) more dramatically.  
“The rule is straightforward:  the use [of] 
videoconferencing technology, while generally accepted, 
is not a substitute for a defendant’s physical presence at 
the enumerated proceedings—including the plea hearing.”  
Soto’s Brief at 5.  The State disagrees.  Subsection (2)(a)’s 
reiteration of  the defendant’s constitutional and/or 
statutory rights to be present at certain enumerated 
proceedings does not prevent the defendant from moving 
to use videoconferencing at those proceedings, or agreeing 
to a prosecutorial motion to use videoconferencing, or 
consenting to a court’s sua sponte motion to use 
videoconferencing.   

 Soto’s interpretation of subsection (2)(a) is 
generally inconsistent with the broad language of 
subsection (1), which permits “the use of 
videoconferencing technology in any pre-trial, trial or 
fact-finding, or post-trial proceeding.”  Wis. Stat. 
§ 885.60(1).   

 Moreover, Soto’s interpretation is directly 
inconsistent with specific language in subsection (1).  
Subsection (1) explicitly includes within the statute’s 
scope “trial or fact-finding” proceedings.  Meanwhile, 
subsection (2)(a) specifies “trial or fact-finding” 
proceedings as proceedings at which the defendant “is 
entitled to be physically present.”  Because 
videoconferencing of “trial or fact-finding” proceedings is 
clearly permissible under subsection (1), it would be 
irrational to interpret subsection (2)(a) as precluding 
videoconferencing of those same proceedings.  See State 
ex rel. Kalal v. Circuit Court for Dane County, 2004 WI 
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58, ¶46, 271 Wis. 2d 633, 681 N.W.2d 110.  If subsection 
(2)(a) cannot be interpreted as precluding 
videoconferencing of “trial or fact-finding” proceedings, it 
cannot be interpreted as precluding videoconferencing in 
the other specified proceedings—e.g., “plea hearings at 
which a plea of guilty … will be offered”—either.  Wis. 
Stat. § 885.60(2)(a). 

 Under Wis. Stat. § 885.60, guilty plea hearings 
may be conducted by videoconferencing.  If the motion to 
use videoconferencing is made by the court or the 
prosecutor, the defendant has the right to veto or approve 
the request.  That is because the defendant is “entitled to 
be physically present” at his guilty plea hearing.  Wis. 
Stat. § 885.60(2)(a).  See BLACK’S LAW DICTIONARY 612 
(9th ed. 2009) (“entitle” means “[t]o grant a legal right to 
or qualify for”). If the defendant is “entitled to be 
physically present” at the proceeding, he has the right to 
object to a videoconferencing request and prevent the use 
of videoconferencing.  He cannot be forced to participate 
in the proceeding against his will.  By the same token, if 
the defendant is “entitled to be physically present” at the 
proceeding, he has the right to consent and agree to a 
videoconferencing request or even seek the use of 
videoconferencing on his own motion.  The defendant’s 
entitlement to be physically present at a particular 
proceeding is not a bar to the defendant’s appearance by 
videoconference if he so chooses. 
 

3. Harmonizing Wis. Stat. 
§ 885.60 with Koopmans 
and Vennemann in the 
context of the present 
case. 

 The heart of the present controversy is whether the 
broad goal of Wis. Stat. § 885.60(1) to enable the use of 
videoconferencing at “any pre-trial, trial or fact-finding, or 
post-trial proceeding” is restricted by the Koopmans 
holding that a defendant’s right to be present at the 
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proceedings enumerated in Wis. Stat. § 971.04(1) cannot 
be knowingly and voluntarily surrendered, and the 
Vennemann holding that a defendant’s right to be present 
means the right to be physically present.  In other words, 
do Koopmans and Vennemann prevent a defendant from 
agreeing, consenting, or moving to appear at a guilty plea 
hearing by videoconference?  The court’s answer to this 
question should be “no.” 

 In Vennemann, this court interpreted § 971.04(1)’s 
presence requirement to mean that the defendant must be 
physically present in the courtroom, and held that his 
appearance by telephone did not constitute physical 
presence.  See Vennemann, 180 Wis. 2d at 87-88.  
Notably, neither Vennemann nor any other published 
Wisconsin decision has ever held that § 971.04(1)’s 
physical presence requirement means that the defendant 
and the trial judge must be present in the same 
courtroom.7  Regardless, technical advances in 
videoconferencing technology and the legal imprimatur 

                                              
 7 Laasch v. State, 84 Wis. 2d 587, 267 N.W.2d 278 (1978), 
does not address this question.  In Laasch, the defendant argued that 
“her arrest was unlawful and that the trial court therefore lacked 
personal jurisdiction.”  Id. at 589.  The State argued that “the trial 
court obtained jurisdiction over the defendant at the time of her 
initial arrest.”  Id. at 590.  This court rejected the State’s argument 
because Laasch “was not brought before a judge during the period of 
her initial arrest and no warrant was issued or served upon her.”  Id.  
In this context, the court noted that “[t]he jurisdiction of a court over 
the person of an accused depends upon the physical presence of the 
accused before the judge.”  Id. (emphasis added).  As this court later 
explained in State v. Monje, 109 Wis. 2d 138, 147, 325 N.W.2d 695 
(1982), Laasch “divest[s] [the] trial court of personal jurisdiction 
over a defendant arrested in his own home without an arrest warrant 
and absent exigent circumstances.”  This court later abandoned the 
Laasch rule in State v. Smith, 131 Wis. 2d 220, 236, 388 N.W.2d 601 
(1986), holding that “the better rule to follow is that a defendant 
appearing before a trial court pursuant to an unlawful arrest 
presents no barrier to that court's obtaining jurisdiction over the 
defendant.”  Regardless of the twisted history of Laasch’s 
personal jurisdiction analysis, Laasch does not answer the 
present question because the circuit court’s personal jurisdiction 
over Soto is not at issue here.    
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given by this court to the use of such technology in 
judicial proceedings call for a fresh consideration of the 
meaning of “physical presence.”  Where, as here, the 
defendant and the judge are located in two separate 
courtrooms connected by videoconferencing technology, 
the physical presence requirement is met and Wis. Stat. 
§ 971.04(1) and Vennemann completely satisfied.   

 Indeed, several jurisdictions have concluded that an 
appearance by videoconference can be the legal or 
functional equivalent of physical presence.  See Scott, 618 
So.2d at 1388;  People v. Lindsey, 772 N.E.2d 1268, 1277 
(Ill. 2002) (“While defendant was not physically present 
in the courtroom for his arraignment and jury waiver, 
neither was he entirely absent from these proceedings. 
Defendant participated in the proceedings through audio-
visual transmission.”)8; Commonwealth v. Ingram, 46 
S.W.3d 569, 571 (Ky. 2001) (“A properly functioning 
video arraignment system is the equivalent of in-court 
arraignment.”); Guinan v. State, 769 S.W.2d 427, 430 
(Mo. 1989) (en banc) (under Missouri statute, “‘physical 
appearance in person” requirement satisfied by “personal 
appearance … made by means of closed circuit television 
from the place of custody or confinement’”) (emphasis 
omitted); State v. Phillips, 656 N.E.2d 643, 665 (Ohio 
1995) (“arraignment of an accused via closed-circuit 
television is constitutionally adequate when the procedure 
is functionally equivalent to live, in-person arraignment”); 
see also Peters, 237 Wis. 2d 741, ¶13 (finding statutory 
violation but noting that “‘an audiovisual hookup may 
well be the legal equivalent of physical presence’”) 
(citation omitted).   

 At worst, a defendant’s appearance at his guilty 
plea hearing by a courtroom-to-courtroom 
videoconference is a hybrid form of physical presence not 

                                              
 8In a subsequent opinion, the Illinois Supreme Court held 
that the defendant has a constitutional right to be physically present 
at his guilty plea hearing, which can be waived if the defendant 
chooses to appear by closed circuit court television.  See People v. 
Stroud, 804 N.E.2d 510 (Ill. 2004). 
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contemplated by Vennemann.  After the adoption of 
§ 885.60, a defendant should be allowed to consent to this 
hybrid form of physical presence without running afoul of 
Wis. Stat. § 971.04(1).  However, at first blush, this 
conclusion appears to be foreclosed by the absolute anti-
waiver rule of Koopmans. 

 The Koopmans rule is not workable in the post-
§ 885.60 courtroom.  When Koopmans was decided, this 
court had not yet authorized the use of videoconferencing 
in circuit courts.  Koopmans construed § 971.04(1) in a 
binary world in which the defendant was either present in 
or absent from the courtroom.  Koopmans did not appear 
at her sentencing hearing in any form; she was totally 
absent from the court, the state, and the country.9  In this 
context, the court concluded that § 971.04(1) absolutely 
precluded a defendant’s voluntary waiver of her right to 
be present.  See Koopmans, 210 Wis. 2d at 679-80.  The 
grey area of videoconferencing does not lend itself to the 
stark black-and-white dualism of Koopmans.  This is 
especially true where, as here, the court employs 
videoconferencing technology that connects two 
courtrooms.  With a courtroom-to-courtroom connection, 
the defendant is undeniably present in court even if he is 
not in the literal presence of the judge.  In this setting, a 
defendant should be allowed to give up his right to be 
“physically present” in the strictest sense of standing face-
to-face with the judge. 

 In the present case, the defendant, his attorney, and 
the assistant district attorney appeared in the Trempealeau 
County courtroom (63:1-3).  Judge Lister was in the 
Jackson County courtroom (63:1).  The courtrooms were 

                                              
 9The circuit court concluded that Koopmans knowingly and 
voluntarily waived her right to be present at her sentencing hearing 
by leaving the country and failing to appear.  Indeed, Koopmans’ 
attorney “stipulated that Koopmans was a fugitive, and that her 
absence from the sentencing was voluntary.”  Koopmans, 210 
Wis. 2d at 674.  Koopmans’ waiver was therefore neither express nor 
explicit.  She constructively waived her right to be present by 
absconding from the jurisdiction and not coming to court. 
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connected by videoconferencing technology (63:1-3).  
While the judge and the defendant were not in the same 
room, and thus were not literally in each other’s physical 
presence, “neither [were they] entirely absent” from each 
other’s physical presence.  Lindsey 772 N.E.2d at 1277.  
In the words of the circuit court, Soto was “virtually 
present” (65:5).  There is no allegation that the statutory 
technical and operational standards were not met.  See 
Wis. Stat. § 885.54.  Cf. Vennemann, 180 Wis. 2d at 85, 
91-92  (Vennemann’s telephonic participation in his 
postconviction evidentiary hearing significantly marred by 
technical difficulties and he “complained several times 
that he had a bad connection and could not hear the 
proceedings”).     

 Significantly, Soto was not in a prison or jail, he 
was in a courtroom, which is not potentially coercive, 
noisy, or otherwise distracting as a prison or jail might be.  
Cf. Peters, 237 Wis. 2d 741, ¶4.  Furthermore, Soto was 
not separated from his attorney; they were in the same 
courtroom with no impediments to their communication.  
Cf. Wright v. Van Patten, 552 U.S. 120 (2008) (per 
curiam) (defendant was present in the courtroom at guilty 
plea hearing, but defense counsel appeared by telephone; 
habeas corpus relief denied because no clearly established 
federal law violated).  Finally, the State’s representative 
was in the same courtroom with the defense and had the 
same access to the judge enjoyed by the defense.   

 Soto’s appearance at this two-court 
videoconference was the “functional” or “legal” 
equivalent of “physical presence.”  See Scott, 618 So.2d at 
1388;  Phillips, 656 N.E.2d at 665; Ingram, 46 S.W.3d at 
571; Peters, 237 Wis. 2d 741, ¶13.  Soto agreed to the 
videoconference procedure voluntarily.  This court should 
hold that Soto’s voluntary participation in these 
proceedings was legally valid under the statutes.  The 
holdings of Vennemann and Koopmans should be 
modified to the extent they interfere with a defendant’s 
voluntary agreement, consent, or motion to participate in a 
guilty plea hearing by videoconference.  
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Soto’s appearance at his guilty plea hearing by 
videoconference was permissible under Wis. Stat. 
§ 885.60.  He waived his right to be present in the same 
courtroom with the judge by affirmatively agreeing to the 
videoconferencing procedure.  Accordingly, the circuit 
court’s order denying Soto’s motion to withdraw his 
guilty plea should be affirmed.  Soto has failed to show 
any “manifest injustice” in the entry of his plea. 
 

D. Any Error Was Harmless. 

 Alleged violations of Wis. Stat. § 971.04(1) are 
subject to the harmless error rule.  See State v. Harris, 229 
Wis. 2d 832, 840, 601 N.W.2d 682 (Ct. App. 1999).  
“‘[A]n error is harmless if it does not [a]ffect the 
substantial rights of the party seeking reversal of the 
judgment.’”  Id. (citation omitted).  The State must prove 
beyond a reasonable doubt that the error did not contribute 
to the defendant’s conviction.  Id.  “[I]f the possibility of 
prejudice is found beyond a reasonable doubt to be merely 
speculative or hypothetical, the harmless error rule 
applies.”  State v. Mills, 107 Wis. 2d 368, 372, 320 
N.W.2d 38 (Ct. App. 1982).  

 Any error here was harmless.  The procedure 
employed here “in no way subjected appellant to a greater 
risk of prejudice than personal appearance would have 
done.”  Phillips, 656 N.E.2d at 664. 

 As the circuit court explained in its oral ruling 
denying Soto’s postconviction motion, the plea hearing 
was error-free.  The court could clearly see and hear Soto, 
his attorney, and ADA Marsolek (65:4).  They could see 
and hear the court (id.).   

The connection for Jackson [County] … affords a 
view from the bench which includes both the 
prosecutor’s table and defense counsel.  Similarly, 
Mr. Soto and his counsel were able to see me 
clearly.  I was able to hear everything that occurred 
in Trempealeau County clearly and there was never 



 

 
 

- 26 - 

an indication that they could not clearly see or hear 
me.   

(65:4).  The court conducted a careful and scrupulous plea 
colloquy (63:4-21).  See supra at 9-10.  “I advised him 
repeatedly that he could take time to discuss matters with 
his counsel, and there was never an indication from Mr. 
Kroner or Mr. Soto that he did not understand what was 
occurring or that somehow he felt that the Court needed to 
be physically present in the same courtroom” (65:4).  The 
court contrasted this case with Peters and Vennemann, in 
which the defendants were in jail and unrepresented 
(65:6).10   

 Soto’s only specific response to the court’s analysis 
is that “Mr. Soto could not see whether other individuals, 
including a court reporter, were present.”  Soto’s Brief at 
13.  Soto fails to explain what possible significance his 
inability to see the court reporter might have.  He does not 
allege that the transcription of his guilty plea hearing was 
in any way inaccurate.  Moreover, it is hard to imagine 
how the ability to see the court reporter could guarantee 
the accuracy of the transcription. 

 Soto argues that videoconferencing has inherent 
drawbacks that counteract the circuit court’s conclusion of 
harmless error.  Soto’s Brief at 14-15.  Soto’s critique is 
irrelevant to the harmless error analysis because it has 
nothing to do with the specifics of his own hearing, which 
had no apparent flaws or deficiencies.  Soto provides a 
catalogue of reasons not to use videoconferencing in 
judicial proceedings.  However, this court has already 
decided that videoconferencing technology is sufficiently 
advanced that it may be generally used in the courtroom in 
lieu of live appearances by all parties in a single place.  
See Wis. Stat. § 885.50.  Section 885.54 requires that 
videoconferencing technology used in the State’s 
courtrooms meet specified technical and operational 
standards. There is no indication that the 

                                              
 10Actually, although Peters appeared pro se, Vennemann was 
represented by counsel.  See Vennemann, 180 Wis. 2d at 85.  
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videoconferencing equipment used at Soto’s plea hearing 
did not satisfy the statutory standards.   

 Soto acknowledges that the circuit court stated at 
the postconviction hearing that he and defense counsel 
had seen and heard everything clearly.  Soto’s Brief at 15.  
He counters that “it is impossible for each to know 
whether anything was missed.”  Id.  But he does not 
suggest what might have been missed.  Because this 
generalized statement of prejudice is at best “speculative 
or hypothetical, the harmless error rule applies.”  Mills, 
107 Wis. 2d at 372.  Soto further asserts that “the decision 
to use videoconferencing technology placed Mr. Soto’s 
defense counsel in the difficult position of having to 
choose whether to be present with Mr. Soto in one 
location, or with the judge in another.”  Soto’s Brief at 15.  
There is absolutely nothing in the record to support the 
contention that defense counsel Kroner had any such 
concern or that his choice to stand with Soto in the 
Trempealeau County courtroom was at all prejudicial to 
Soto.   

 Even if this court concludes that the circuit court 
erred in conducting Soto’s guilty plea hearing by 
videoconference, its decision denying his plea withdrawal 
motion should nevertheless be affirmed because the error 
was harmless. 
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CONCLUSION 

 For the reasons stated herein, the State of 
Wisconsin respectfully requests that this court affirm the 
judgment and order from which this appeal is taken. 
 
 Dated this 4th day of August, 2011. 
  
 J.B. VAN HOLLEN 
 Attorney General 
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ARGUMENT

I. Mr. Soto Is Entitled to Withdraw His Guilty Plea 
because the Court Conducted the Plea Colloquy and 
Accepted His Felony Guilty Plea via Video 
Teleconferencing, in Violation of Wis. Stats.
§§ 885.60(2)(a) and  971.04(1).

A. Whether the right to be physically present at a 
plea hearing is a constitutional right is not an 
issue before this court.

Whether there is a constitutional right to be physically 
present at a plea hearing is not as clear-cut as the State 
suggests.  In Illinois v. Allen, 397 U.S. 337, 338 (1970), the 
United States Supreme Court held that “[o]ne of the most 
basic rights guaranteed by the Confrontation Clause [of the 
Sixth Amendment] is the accused’s right to be present in the 
courtroom at every stage of his trial.”  That protection is 
obligatory upon states under the Fourteenth Amendment.  Id.

However, this issue was not raised in the court of 
appeals and is not now before this Court.  Accordingly, the 
State’s argument on this question is not germane.  Rather, the 
question this case presents is whether Mr. Soto’s statutory 
right to be physically present pursuant to Wisconsin Statutes 
§§ 885.60(2)(a) and  971.04(1) was violated when the trial 
court conducted his plea hearing via video teleconferencing. 
As discussed below, this Court should answer:  “Yes.”
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B. Defendant may not waive the right to be 
physically present at the plea hearing.

1. Wis. Stat. § 885.60 does not nullify 
State v. Koopmans, which holds that the 
right to be present cannot be waived.

The State agrees with Mr. Soto that the right to be 
present includes the right to be physically present at a plea 
hearing.  (State’s br. at 16).  The State concedes that under 
State v. Peters, 2000 WI App 154, ¶ 1, 237 Wis. 2d 741, 615 
N.W.2d 655, rev’d on other grounds by 2001 WI 74, 244 
Wis. 2d 470, 628 N.W.2d 797, “the closed-circuit television 
procedure violate[s] statutory criminal procedure”—
specifically Wis. Stat. § 971.04(1).  (State’s br. at 6).  The 
State also concedes, pursuant to State v. Koopmans, 210 Wis. 
2d 670, 678-80, 563 N.W.2d 528 (1997), that a defendant 
may not waive the right to be physically present.  (State’s br. 
at 16).  

Nonetheless—and in an attempt to circumvent the 
clear language of the law—the State offers a creative 
interpretation of Wisconsin Statute § 885.60 which would 
require its sections to be read in contradiction to both Peters
and Koopmans.  In whole, § 885.60 reads as follows:

885.60. Use in criminal cases and proceedings under 
chapters 48, 51, 55, 938, and 980. (1) Subject to the 
standards and criteria set forth in ss. 885.54 and 885.56 
and to the limitations of sub. (2), a circuit court may, on 
its own motion or at the request of any party, in any 
criminal case or matter under chs. 48, 51, 55, 938, or 
980, permit the use of videoconferencing technology in 
any pre-trial, trial or fact-finding, or post-trial 
proceeding.
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(2) (a) Except as may otherwise be provided by law, a 
defendant in a criminal case and a respondent in a matter 
listed in sub. (1) is entitled to be physically present in the 
courtroom at all critical stages of the proceedings, 
including evidentiary hearings, trials or fact-finding 
hearings, plea hearings at which a plea of guilty or no 
contest, or an admission, will be offered, and sentencing 
or dispositional hearings.

(b) A proponent of a witness via videoconferencing 
technology at any evidentiary hearing, trial, or fact-
finding hearing shall file a notice of intention to present 
testimony by videoconference technology 20 days prior 
to the scheduled start of the proceeding.  Any other party 
may file an objection to the testimony of a witness by 
videoconference technology within 10 days of the filing 
of the notice of intention.  If the time limits of the 
proceeding do not permit the time periods provided for 
in this paragraph, the court may in its discretion shorten 
the time to file notice of intention and objection.

(c) If an objection is made by the plaintiff or petitioner 
in a matter listed in sub. (1), the court shall determine 
the objection in the exercise of its discretion under the 
criteria set forth in s. 885.56 

(d) If an objection is made by the defendant or 
respondent in a matter listed in sub. (1), the court shall 
sustain the objection.

The State acknowledges that Paragraph (2)(a), which 
enumerates the specific proceedings at which a defendant’s 
physical presence is required, “provides a brake” on the 
ability of courts to permit, pursuant to Subsection (1), “the 
use of videoconferencing technology in any pre-trial, trial or 
fact-finding, or post-trial proceeding.” (State’s br. at 18).  
Nonetheless, the State asserts that § 885.60 must be read as 
permitting the defendant to request his own virtual presence 
at his guilty plea hearing and alternatively placing the burden 
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on the defendant to object when his virtual presence is 
requested by another.  (State’s br. at 18-19).  In support of 
this proposition, the State routes back to Subsection (1), 
arguing that although Subsection (1) is “subject to the 
limitations of sub. (2),” the general rule set forth in 
Subsection (1) must impliedly permit the defendant’s virtual 
presence at the very proceedings which his physical presence 
is required under Paragraph (2)(a). (State’s br. at 19-20).  
This circular logic runs afoul of the rules of statutory 
interpretation, and accordingly should not be adopted by this 
Court.

“Statutory interpretation begins with the language of 
the statute.”  State ex rel. Kalal v. Circuit Court for Dane 
Co., 2004 WI 58, ¶ 45, 271 Wis. 2d 633, 681 N.W.2d 110
(internal quotations omitted).  This language is “not read in 
isolation but as part of a whole, in relation to the language of 
surrounding or closely related statutes, and reasonably, to 
avoid absurd or unreasonable results.”  Id. ¶ 46.  If the 
meaning of the statute is plain, the court ordinarily stops the 
inquiry.  Id. ¶ 45.  If, however, it is ambiguous, “the 
reviewing court turns to the scope, history, context, and 
purpose of the statute.”  Id. ¶ 48.

Contrary to the State’s assertion, the meaning of 
§ 885.60 is plain for four reasons.  First, by designating 
numerical and alphabetical values to subparts of statutes, the 
legislature has indicated that there is an order in which those 
subparts are to be read and applied. Subsection 
(1) establishes a general rule that is “subject to the limitations 
of sub. (2).”  Wis. Stat. § 885.60(1).  Accordingly, Paragraph
(2)(a) constitutes an exception to Subsection (1), not the 
reverse.  Thus, the general rule permitting the use of 
videoconferencing technology is plainly subject to a 
defendant’s right to by physically present. 
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Second, as noted by the State, this Court in State v. 
Venneman, 180 Wis. 2d 81, 96, 508 N.W.2d 404 (1993), 
reaffirmed that “any alterative not so enumerated [in a statute] 
is to be excluded.”  (State’s br. at 15).  Accordingly, courts 
may not craft exceptions to a rule which are not expressly 
provided for in its language.  As the State concedes, § 885.60
does not expressly permit a defendant to appear virtually at 
the proceedings enumerated in Paragraph (2)(a).  (State’s br. 
at 18).  Had the drafters of the rule intended to create such an 
exception, they would have done so explicitly.  This Court 
should not now substitute an alternative intent for that of the 
rule drafters.  Meyers v. Bayer AG, 2007 WI 99, ¶ 53, 303 
Wis. 2d 295, 735 N.W.2d 448. 

Third, the prohibitions against the defendant’s virtual 
presence set forth in Paragraph (2)(a) do not, as the State 
contends, nullify the general rule permitting the use of 
videoconferencing technology set forth in Subsection (1).  
Neither § 971.04 nor § 885.60 place absolute prohibitions on 
a court’s ability to secure the presence of opposing counsel, a 
witness, or an expert via videoconferencing technology.  
Accordingly, the fact that the defendant’s physical presence 
may be required at a given proceeding does not prevent the 
court from using videoconferencing technology in other 
capacities at that same proceeding.

Fourth, in asking this court to find that § 885.60 
permits a defendant to request his own virtual presence or to 
appear virtually at the request of another, the State would 
have this Court overrule the holdings of both Peters and 
Koopmans.  Permitting virtual presence under § 885.60
directly contradicts this court’s holding in Peters that a 
defendant’s presence via videoconferencing violates 
§ 974.01.  237 Wis. 2d 741, ¶ 7.  Such a consequence would 
be contrary to the rule of statutory interpretation that this 
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court must read statutory sections to give each “full force and 
effect.”  State v. Fischer, 2010 WI 6, ¶ 24, 322 Wis. 2d 265, 
778 N.W.2d 629.  Moreover, as this Court has said, § 885.60
was intended to “preserve” any existing rights to be 
physically present “and to avoid abrogating by virtue of the 
adoption of this subchapter any such rights.”  See Wis. Stat. 
§ 885.50 (“Comment, 2008”).

Likewise, permitting a defendant to request his own 
virtual appearance or consent to the same at the request of
another would contradict the prohibition against waiver set
forth in Koopmans.  The State acknowledges as much, but 
asks this court for “fresh consideration” on the assertion that 
“[t]he Koopmans rule is not workable in the 
§ 885.60 courtroom.”  (State’s br. at 22, 23).  In support of 
this position, the State argues that “several jurisdictions have 
concluded that an appearance by videoconference can be the
legal or functional equivalent of physical presence.”  (State’s 
br. at 22).

The State’s perspective is troubling.  Three of the five
cases cited by the State involve the defendant’s virtual 
presence at his arraignment.  (State’s br. at 22).1  Another 

                                             
1 See Scott v. State, 618 So.2d 1386, 1387-1388 (Fla. 1993)

(holding defendant knowingly and voluntarily waiver his physical 
presence at his plea and sentencing hearing); People v. Lindsey, 772 
N.E.2d 1268, 1275-1278 (Ill. 2002) (although the arraignment and jury 
waiver were “critical stages” at which a defendant’s physical presence is 
guaranteed by the Sixth Amendment, defendant failed to demonstrate 
that his video appearance at the arraignment and jury waiver was 
unfair); Commonwealth v. Ingram, 46 S.W.3d 569, 570-571 (Ky. 2001)
(upholding Kentucky’s policy of conducting video arraignments); 
Guinan v. State, 769 S.W.2d 427, 430-431 (Mo. 1989) (the Sixth 
Amendment’s right to be physically present does not extend to civil post-
conviction proceedings); State v. Phillips, 656 N.E.2d 643, 663-665 
(Ohio 1995) (video arraignments do not violate the Ohio Constitution).
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involves a civil proceeding.  None, however, stand for the 
proposition that a defendant may appear virtually at his guilty 
plea hearing in the absence of a knowing and voluntary 
waiver.  Indeed, civil proceedings and criminal arraignments 
are markedly different from guilty plea hearings:  unlike the 
latter, the former do not subject a defendant to the finality of a 
conviction through which the loss of his liberty will result.

The State’s reliance on Peters, 237 Wis. 2d 741, is 
equally misplaced.  Although it is true that the Peters court 
noted that “an audio visual hookup may well be the legal 
equivalent of physical presence,” it ultimately held that “the 
closed-circuit television procedure violate[s] statutory 
criminal procedure.”  Id. ¶ 1.  It additionally noted that those 
jurisdictions which rely heavily on videoconferencing 
technology require defendants to explicitly waive their right 
to be present—something which did not occur in this case.  
Id. ¶ 7 n. 8.

Furthermore, Wisconsin is not alone in holding that a 
defendant’s right to be physically present may not be waived.  
See, e.g., State v. Gatcomb, 397 A.2d 185, 187 (Me. 1979)
(defendant has an “affirmative legal obligation of presence at 
every stage of the trial”); Johnson v. State, 604 S.W.2d 927,
929 (Ark. 1980) (noting that a criminal defendant cannot 
waive his right to be present in a capital case); State v. Wise, 
472 N.W.2d 278, 279 (Iowa 1991) (“barring exceptional 
circumstances, a criminal defendant should be personally 
present at every stage of the trial”); State v. Brown, 907 So. 
2d 1, 14 (La. Apr. 12, 2005) (“[T]his Court . . . has never 
ruled that a defendant in a capital case may absent himself 
during key phases of the trial,” including the guilty plea 
stage).  While these prohibitions against waiver may be 
overcome by the defendant’s disruptive behavior and failure 
to appear after the commencement of a proceeding at which 
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he initially appeared, other jurisdictions have declined to 
recognize an actual “right to be absent.”  See, e.g., State v. 
Roberts, 632 S.E.2d 871, 873 (S.C. 2006) (there is no 
“constitutional right to be absent”).  It is therefore clear that 
despite advances in technology, numerous jurisdictions have 
not been compelled by arguments in support of “fresh 
consideration”. 

Accordingly, this court should reject the State’s 
interpretation of § 885.60 as contrary to the rules of statutory 
interpretation, and hold that the plain language of § 885.60
does not permit a defendant to request his own virtual 
presence at a guilty plea hearing or to appear virtually at the 
request of another.

2. To the extent that a defendant may waive 
the right to be physically present, the 
court must engage the defendant in a 
personal colloquy.

In his brief-in-chief, Mr. Soto submitted that even if a 
defendant is permitted to waive his right to be physically 
present at his guilty plea hearing, it would first require the 
sort of formal colloquy contemplated by State v. Ndina to 
satisfy the court that Mr. Soto made an “intentional 
relinquishment or abandonment of a known right.”  2009 WI 
21, ¶ 29, 31, 315 Wis. 2d 653, 761 N.W.2d 612 (holding that 
certain fundamental rights may only be waived “personally 
and expressly”).  The State disagrees, arguing that apart from 
those constitutional rights specifically mentioned in Ndina, 
the waiver of all other rights “can be relinquished without a 
formal waiver colloquy.”  (State’s br. at 11).

Contrary to the State’s assertion, Ndina does not 
excuse a court from conducting a personal colloquy where the 
right being waived is a statutory one.  Rather, Ndina merely 
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provides a non-exhaustive list of rights which the waiver of 
absolutely requires a personal colloquy.  Indeed, the colloquy 
requirement has been extended to rights—both constitutional 
and statutory—beyond those few listed in Ndina.  As the 
Wisconsin Supreme Court has observed, “[w]hen a statute
confers a private right or benefit . . . [any] waiver must be 
clear and unambiguous,” demonstrating “a voluntary and 
intentional relinquishment.”  Faust v. Ladysmith-Hawkins 
School Systems, 88 Wis. 2d 525, 532, 277 N.W.2d 303 
(Wis. 1979) (emphasis added).

Tellingly, those jurisdictions which do permit a 
defendant to waive his right to be physically present 
unanimously require some proof that the waiver is knowingly 
and voluntarily made:  either a written waiver or a personal 
colloquy conducted by the court.  See, e.g., Ala. R. Crim. Pro. 
9.1; Cal. Pen. Code. § 977(b); State v. Willis, 864 P.2d 1198, 
1202 (Kan. 1993) (a waiver of the right to be present must be 
“freely and voluntarily, with full knowledge of the possible 
consequences and with advice of counsel”).  The defendant’s 
mere consent to a virtual appearance —achieved without an
explanation by the court of the right to be waived and the 
consequences of a waiver—does not rise to this level. 
Accordingly, as the court in this case failed to conduct a 
personal colloquy with Mr. Soto, or alternatively obtain his 
written waiver, Mr. Soto’s “consent” to the use of video 
conferencing technology at his guilty plea hearing does not 
constitute a valid waiver.

C. The circuit court’s error was not harmless.

The State argues that the violations of §§ 885.60 and 
971.04(1) which occurred in this case are harmless.  (State’s 
br. at 25).  It faults Mr. Soto for noting general drawbacks to 
the use of videoconferencing technology in a felony guilty 
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plea hearing, rather than citing to specific instances of harm.  
(State’s br. at 25). However, it is the State’s burden, not 
Mr. Soto’s, to prove harmlessness beyond a reasonable doubt.  
See State v. LaCount, 2008 WI 59, ¶ 85, 310 Wis. 2d 85, 750 
N.W.2d 780.

As discussed in detail in Mr. Soto’s brief-in-chief, 
specific harms are inherent in the limitations of 
videoconferencing technology.  (Brief-in-chief at 13-15).  
However, the presence of these harms is difficult—if not 
impossible—for a court to detect.  Nonetheless, research 
indicates that defendants suffer a general disadvantage from 
the use of video teleconferencing technology.  One such study 
examines the disparity of treatment at bail hearings between 
defendants who appear virtually versus those who appear 
physically, and confirms that bail is set at on average at 51% 
higher when the defendant’s appearance is virtual. Diamond, 
Efficiency And Cost: The Impact of Videoconferenced 
Hearings on Bail Decisions, 100 J. Crim. L. & Criminology 
869, 892.  While more difficult to quantify, it is likely 
defendants are similarly disadvantaged when video 
conferencing technology is utilized at those proceedings 
where more is at stake, such as the guilty plea hearing.

In this case, the trial court asserted without 
consideration for potential harm that it and the parties saw 
and heard everything clearly.  (65:4; App. 105).  However, 
this statement contradicts the record, which specifically 
confirms that Mr. Soto was unable to determine whether 
individuals other than the presiding judge were present in the 
Jackson County Courtroom.  Furthermore, it is impossible for 
the Court, Mr. Soto and defense counsel to know each 
whether anything was misunderstood or completely missed.  
This lack of clarity regarding the negative effects of the 
court’s erroneous procedure does not indicate that the error 
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was harmless.  Rather, it indicates that the State has failed to 
prove harmlessness beyond a reasonable doubt.

CONCLUSION

For the reasons stated in this brief, Mr. Soto 
respectfully requests that this court vacate the judgment of 
conviction and remand the case to the circuit court with 
instructions to permit Mr. Soto to withdraw his guilty plea 
and to set this case for trial.

Dated this 16th day of August, 2011.
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