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STATEMENT OF ISSUES PRESENTED FOR REVIEW

T. MAY THE PUTATIVE FATHER OF A STILLBORN CHILD ESTABLISH
PATERNITY UNDER WIS. STAT. § 767.45 FOR THE SOLE
PURPOSE OF BRINGING A WRONGFUL DEATH ACTION BASED ON
THE CHILD’S DEATH?

ANSWERED BY THE TRIAL COURT: No. The court reasoned
that a paternity action is not allowed because a stillbirth
is not the birth of a “child” within the meaning of the
paternity statute, Wis. Stat. § 767.45. (R42:1-6; Court of
Appeals Decision, T 4)

ANSWERED BY THE COURT OF APPEALS: No, but for reasons
other than those relied on by the trial court. The court
of appeals concluded that Wis. Stat. § 767.45(1) 1is
ambiguous, and that the legislative history indicates that
an unmarried father of a stillborn child may not bring an
action to establish his paternity for the sole purpose of
bringing a wrongful death action. (Court of Appeals
Decision, 1 1)

IT. 1IN A WRONGFUL DEATH ACTION BASED ON A STILLBORN CHILD,
ARE ISSUES OF PARENTAGE TO BE RESOLVED UNDER WIS.
STAT. § 885.23?

NOT ANSWERED BY THE TRIAL COURT.

NOT ANSWERED BY THE COURT OF APPEALS.



STATEMENT OF THE CASE

On February 13, 2003, Alicia M.V.M. was involved in a
motor vehicle accident in Wood County, Wisconsin. (R2:2 at
9 8) Alicia was 27 weeks pregnant with Caden V.M. and
Caden was viable. (R2:2 at 9 4; R18:2; Court of Appeals
Decision, 9 2) As a result of the accident, Caden was
stillborn. (R18:2; R2:2 at q 8).

Shannon E.T. claims that he is Caden’s biological
father. (R2:2 at 9 10) Shannon is named as Caden’s father
in the child’s birth announcement from St. Joseph’s
Hospital, (R2:7), as well as the child’s obituary in the
Wisconsin Rapids Daily Tribune, (R18:2). Shannon resided
with Alicia during periods of her pregnancy and assisted
with Caden’s prenatal care. (Court of Appeals Decision, 1
2)

Shannon E.T. commenced a wrongful death action in Wood
County against American Family Insurance Company, the
insurer for the drivers involved in thebmotor vehicle
accident. See Wis. Stat. § 895.03; also see Kwaterski v.
State Farm Mut. Auto. Ins. Co., 34 Wis.2d 14, 148 N.W.2d
107 (1967). (R14:13-14; R2:1-2; R14:13-15). However, the
trial court concluded that the wrongful death action could

not proceed until Shannon E.T. established his parentage.



Rather than following the procedure mandated by Wis. Stat.
§ 885.23, the trial court stayed the action, and compelled
Shannon E.T. to institute a separate paternity action.
(R2:2 at T 1)

A paternity action was commenced in Monroe County, but
the court dismissed the claim for failure to state a claim
upon which relief can be granted. See Wis. Stat. §
802.06(2). (R42:1) The court held that the paternity
statute, Wis. Stat. § 767.45, requires a “live birth”
before the court may determine paternity. Therefore, a
father can not bring a paternity action when there is a
stillbirth. (R42:1-6)

Shannon E.T. appealed the dismissal of the paternity
action, and the Court of Appeals certified the matter to
this Court on the issue of whether “birth of a child” in
Wis. Stat. § 767.45 requires a live birth. Certification
was denied. (Court of Appeals Decision, ¥ 9 n.5, citing
Shannon E.T. v. Alicia M. V.M., No.05-77, unpublished
certification (Ct. App. July 14, 2005), denied (Wis. Sept.
8, 2005)).

The Court of Appeals proceeded to affirm the dismissal
of the paternity action, but with an entirely different
rationale than the trial court. The Court of Appeals found

that the paternity statute was ambiguous. After reviewing



the legislative history of Wis. Stat. § 767.45(1), the
Court of Appeals concluded that the statute does not
“permit a man alleging he is the father to bring a
paternity action for the sole purpose of establishing
paternity of a stillborn so that he may bring a wrongful
death action.” (Court of Appeals Decision, 1 24)

The Court of Appeals discussed whether Shannon E.T.
may bring a motion in the wrongful death action to have
paternity determined under Wis. Stat. § 885.23:

Because § 885.23 provides a procedure for a

determination of paternity in a civil action

other than a paternity action, when paternity is

relevant in that other action, the question

arises whether the legislature intended that a

paternity action be initiated for that purpose,

One might reasonably argue that these are
simply two vehicles available to a person in
Shannon’s situation. Alternatively, one might
also reasonably argue that the legislature did
not intend that a paternity action be initiated
solely for the purpose of determining when it is
a relevant issue in another action. (Court of
Appeals Decision, { 22.)

Shannon E.T.’s position is that he should be permitted to
establish paternity under Wis. Stats. §§ 885.23 or 767.45.

The trial court in the wrongful death case declined to
proceed under § 885.23, and the Court of Appeals has
declined to review the trial court’s actions.

We are not ruling on the correctness of the

circuit court's decision in the wrongful death
action. (Court of Appeals Decision, 1 25)



As a result, Shannon E.T. has been left in legal limbo,
unable to proceed with his wrongful death claim. Shannon
E.T. now asks this Court to harmonize these statutes and
spell out the proper procedure for establishing his
parentage of Caden.

ARGUMENT
I. THE PUTATIVE FATHER OF A STILLBORN CHILD MAY ESTABLISH

PATERNITY UNDER WIS. STAT. § 767.45 FOR THE SOLE

PURPOSE OF BRINGING A WRONGFUL DEATH ACTION BASED ON

THE DEATH OF THE CHILD.

The authority of the circuit court in paternity
actions is limited to that provided in the paternity
statutes. State v. Charles R.P., 223 Wis.2d 768, 771, 590
N.W.2d 21 (Ct.App.19898). The interpretation of a statute
and its application to a set of facts are guestions of law
that this Court reviews independently. Id.

When interpreting a statute, the court is to give
effect to the plain meaning of the words in the statute.
State ex rel. Kalal v. Circuit Court for Dane County, 2004
WI 58, 9 45, 271 Wis.2d 633, 681 N.W.2d 110. Thus, the
court first looks at the plain language of the statute.
Id., 91 44. If the language is plain and unambiguous, the
court must apply it as written without further inquiry. Id.

The circuit court concluded that a stillborn child is

not a “child” within the meaning of the paternity statute,



even though this Court decided almost 40 years ago, in
Kwaterski, supra, that a viable infant who receives injury
and by reason thereof is stillborn, is a “person” within
meaning of wrongful death statute. Indeed, the
overwhelming majority of jurisdictions now permit parents
to make some form of recovery for the loss of a fetus. See
Pierce v. Physicians Ins. Co. of Wisconsin, Inc., 2005 WI
14, 4 20, 278 Wis.2d 82, 692 N.W.2d 558.1

Therefore, there is no question that Caden’s father
may bring a wrongful death action against the person or
persons responsible for his stillbirth. However, the trial
court in the wrongful death case ruled that the putative
father, Shannon E.T., may not proceed with the action until
the issue of parentage was decided. Rather than ordering
genetic testing under Wis. Stat. § 885.23, the trial court
entered a stay of the action.?

Wis. Stat. § 767.45 plainly creates the right of a
putative father to bring a paternity action:

(1) The following persons may bring an action or
motion, including an action or motion for

! In Pierce, supra., 1 34, a medical malpractice action following
the stillbirth of an infant, this Court established that the
mother may recover as a parent, for the wrongful death of the
stillborn infant; and as a patient, for her personal injuries,
including the negligent infliction of emotional distress.

Z There is no record of the reason for Judge Zappen's stay in the
Wood County wrongful death action.

-8-



declaratory judgment, for the purpose of
determining the paternity of a child or for the
purpose of rebutting the presumption of paternity
under s. 891.405 or 891.41(1):

(a) The child.

(b) The child’s natural mother.
(c) Unless s. 767.62(1) applies, a man presumed
to be the child’s father under s. 891.405 or
891.41(1).

(d) A man alleged or alleging himself to be the
father of the child.

(3) If an action under this section is brought

before the birth of the child, all proceedings

shall be stayed until after the birth,

(Emphasis added.)

Since Shannon E.T. alleges that he is Caden’s natural
father, he has the statutory right to bring a paternity
action under the express language of § 767.45(1) (d).

Nevertheless, the circuit court in the paternity
action determined that the statute requires a live birth,
and that a viable fetus is not a “child” for purpose of the
statute. (R42:1-6) This deviates from Kwaterski, supra,
and almost 40 years of legal precedent.

A. A VIABLE FETUS IS A “CHILD” FOR PURPOSES OF THE

PATERNITY STATUTE.
The circuit court incorrectly relied on State ex rel.

Angela M.W. v. Kruzicki, 209 Wis. 2d 112, 561 N.W.2d 729

(1997) in holding that the paternity statute requires a



live birth. The issue in Kruzicki was whether a pregnant
woman was subject to jurisdiction in a CHIPs proceeding on
the basis of jurisdiction over the “child” under the
Children’s Code, Wis. Stat. § 48.02(2). Id. at 122. This
Court found that the Children’s Code could not be used to
exercise jurisdiction over the pregnant woman, because the
legislature intended the word “child” in the Children’s
Code to “mean a human being born alive.” Id. at 127-28.

In Kruzicki this Court reasoned that Children’s Code
“provisions dealing with taking a child into custody,
providing parental notification, and releasing a child from
custody would require absurd results” if the Code’s
definition of “child” included “fetus.” Id. at 128.

Physical custody of a fetus would require physical
custody of the mother, and Kruzicki essentially finds that
the Children’s Code was not intended to authorize physical
custody over the mother. But there is no requirement for
physical custody in a paternity action. Certainly, this
case does not implicate any physical custody issues,

In this case, the analysis and authority cited by
Justice Crooks’ dissent in Kruzicki is more apt:

In light of medical knowledge concerning fetal

development, several sources, including precedent

of this court, indicate that the ordinary and
accepted meaning of the woxrds "child" and

-10 -



"person" includes a viable fetus. Id. at 140
(Crooks, J., dissenting).

The meaning of “child” under the paternity statute should

be interpreted in accord with the general line of

authorities cited by Justice Crooks.

3

Kwaterski is particularly notable, since that case

determined that a viable fetus was a “child” for purposes

of the wrongful death statute. The Court reasoned:

Denying a right of action for negligent acts
which produce a stillbirth leads to some very
incongruous results. For example, a doctor or a
midwife whose negligent acts in delivering a baby
produced the baby's death would be legally immune
from a lawsuit. However, if they badly injured
the child they would be exposed to liability.
Such a legal rule would produce the absurd result
that an unborn child who was badly injured by the
tortious acts of another, but who was born alive,
could recover while an unborn child, who was more

3 The

accompanying footnote cites the following authorities:
See In Re Baby Girl K., 113 Wis. 2d 429, 335 N.W.2d 846
(1983) (holding that the word "child” as used in Wis. Stat.
§ 48.415(6) (b) includes a fetus), appeal dismissed, Buhse
v. Krueger, 465 U.S. 1016 (1984); Kwaterski v. State Farm
Mut. Auto. Ins. Co., 34 Wis. 2d 14, 148 N.W.2d 107 (1967)
(concluding that the word "person" includes a viable fetus

for purposes of wrongful death statute); Puhl v. Milwaukee
Auto. Ins. Co., 8 Wis. 2d 343, 355-56, 99 N.W.2d 163 (1959)
(referring to a viable fetus as a "child"), overruled on

other grounds by In re Estate of Stromsted, 99 Wis. 2d 136,
299 N.W.2d 226 (1980); whitner v. State, No. 24468, 1996 WL
393164, at *1 (S.C. July 15, 1996) (in an analogous case,
the court interpreted a provision of South Carolina's
Children's Code that defined "child" as "person under the

age of eighteen.” The court held that the word "person,"

and therefore "child," includes a viable fetus.); American
Heritage Dictionary 332 (3d ed. 1992) (defining "child" as
"[aln unborn infant; a fetus"); Black's Law Dictionary 239

(6th ed. 1990) (defining "child" as "unborn or recently
born human being").

Kruzicki, 209 Wis. 2d at 140 n.3 (Crooks, J., dissenting).

-11-



severely injured and died as the result of the

tortious acts of another, could recover nothing.

34 Wis. 2d at 20 (emphasis added).

The reasoning of the trial court in the paternity
case undermines Shannon E.T.’s wrongful death claim. As a
father he could maintain a paternity action to establish a
right to make a claim for injury to a child born with
grievous injury, but be denied a claim for wrongful death.
This is an incongruous and absurd result.

In order to avoid absurd results, the paternity
statute must be interpreted in harmony. with the wrongful
death statute. An unmarried father would have a right to
bring a wrongful death action for the death of a fetus
because a fetus is a “person.” However, the unmarried
father would not have a right to determine paternity
because a fetus is not a “child.” It is absurd to conclude
a fetus is a “person” but not a “child.”

It also would be unreasonable to conclude the
Legislature infended the unmarried father to have a
statutory right to bring a wrongful death action, but no
remedy in paternity to facilitate that claim. Such an
interpretation of the statute would be contrary to the
Remedies Clause of the Wisconsin Constitution, Wis. Const.
art. I, § 9 ("Every person is entitled to a certain remedy

in the laws for all injuries, or wrongs ....”").

-12-



Such an interpretation would also pose equal
protection concerns.? Wisconsin law establishes a
rebuttable presumption that a married man is the natural
father of a child conceived or born during the marriage.
Wis. Stat. § 891.41(1) (a). Thus, a married father could
pursue a wrongful death claim, but an unmarried father
could not pursue such a claim. There is no valid or
reasonable basis for treating married and unmarried fathers
differently in their right to pursue a wrongful death claim
for the death of a stillborn child. See, e.g., U.S.
Const., amend. XIV, § 2; Wis. Const., art. I, § 1; Aicher
ex. rel. LaBarge v. Wisconsin Patients Compensation Fund,
2000 WI 98, 4 56, 237 Wis. 2d 99, 128, 613 N.W.2d 849
(2000) (discussing equal protection).

Under the trial court’s reasoning, a married man would
be denied a paternity remedy if he desired to rebut the

presumption of paternity. The trial court’s interpretation

‘ The Court of Appeal took note of significant changes to the

paternity statute to authorize a man alleging that he is the
father to bring a paternity action. 1979 Wis. Laws, ch. 352, §
25, added the child, the mother, a man presumed or alleged to be
the father, and specified others as persons authorized to bring
the action. See Wis. Stat. § 767.45(1) (1981-82). “This amendment
occurred following changes that had been made to other statutes
to provide a procedure for an unmarried father to declare his
paternity, which, legislative notes show, were prompted by United
States Supreme Court decisions relating to the rights of
unmarried fathers. (Court of Appeals Decision, 1 17)

-13 -



would transform the rebuttable presumption under Wis. Stat.
§ 891.41(1) (a) into an irrebuttable one.

Finally, the reasons supporting the trial court’s
interpretation of the statute do not actually preclude a
putative father from maintaining a paternity action for a
stillborn child. The trial court relied on certain
provisions of Chapter 767 that, in the court’s view, would
be nullified by allowing>a paternity action for a stillborn
child. The order or judgment in a paternity action is
required to contain provisions regarding child custody,
placement, and which parent may claim the child as a
dependent for tax purposes. See Wis. Stat. § 767.51(3) (b)-
(d) .

However, these provisions would not be offended or
nullified by allowing a paternity action in this case.
Insfead, the final order may address these matters by
specifying that because Caden is deceased, no substantive
order need be issued regarding custody, placement and
dependent status.

B. THE PATERNITY STATUTE DOES NOT EXCLUDE PETITIONS BY
PUTATIVE FATHERS FOR THE SOLE PURPOSE OF BRINGING A
WRONGFUL DEATH ACTION.

The Court of Appeals adopted a rationale different

from the trial court, concluding that based on legislative

- 14 -



intent gleaned from legislative history, a paternity action
may not “be initiated by a man alleging he is the father
when the sole purpose is to obtain a determination of
paternity so that he may proceed with a wrongful death
action.” (Court of Appeals Decision, T 10)

The Court of Appeals decision grafts onto the
paternity statute a “sole” exception that appears nowhere
in the text. 1In essence, the Court of Appeals’ ruling now
requires courts in paternity actions to assess whether a
petitioner’s purpose in seeking a paternity ruling is a
proper or legitimate purpose as envisioned by the
legislature.

However, the plain language of the paternity statute
negates this rationale. The statute provides that certain

persons may bring “an action or motion ... for the purpose

of determining the paternity of a child.” Wis. Stat. §

767.45(1) (emphasis added). The statute does not provide
for a further inquiry into the reason for the requested
paternity determination.

On points where statutory language is plain, courts
apply the statutory language without resort to extrinsic
materials to determine legislative intent. See State ex
rel. Kalal v. Circuit Court for Dane County, 2004 WI 58, 99

45-46, 271 Wis. 2d 633, 681 N.W.2d 110. The paternity

-15 -



statute does not require an inquiry into the purpose for
the requested paternity ruling.

Furthermore, this Court should adopt an interpretation
that will advance the intent of the statute, which is to
facilitate the determination of the bioclogical parents of
the children of Wisconsin. It does not serve judicial
economy to dismiss this paternity action and send the
litigants back to the Wood County wrongful death action
without guidance on whether a paternity determination is
available by motion there.

II. 1IN A WRONGFUL DEATH ACTION BASED ON A STILLBORN CHILD,

ISSUES OF PARENTAGE ARE TO BE RESOLVED UNDER WIS.
STAT. § 885.23.

The Wisconsin Legislature has determined that in the
absence of a marriage, a man is presumed to be the natural
father of a child if he and the mother have acknowledged
paternity. See Wis. Stat. §§ 891.405 and 891.41(1).
Caden’s mother, Alicia M.V.M. sustained a brain injury, and
may be incapable of making such an acknowledgment.
(Affidavit of Brian V. M., R31:1 at 9 2) Also see Wis.
Stat. § 69.15(3) (b)1l. or 3.

As a result, Shannon E.T.’s paternity may be relevant
in the wrongful death action. In which case, Wis. Stat. §

885.23 plainly commands the trial court to order genetic

-16 -



testing. (Court of Appeals Decision, { 22) The statute

provides:

885.23. Genetic tests in civil actions. Whenever
it is relevant in a civil action to determine the
parentage or identity of any child, person or
corpse, the court, by order, shall direct any
party to the action and any person involved in
the controversy to submit to one or more genetic
tests as provided in s. 767.48. The results of
the tests shall be receivable as evidence in any
case where exclusion from parentage is
established or where a probability of parentage
is shown to exist. Whenever the court orders the
genetic tests and one of the parties refuses to
submit to the tests that fact shall be disclosed
upon trial. (Emphasis added.)

The trial court elected to ignore Wis. Stat. § 885.23,
even though the statute is mandatory, rather than
discretionary.® Instead of ordering genetic test, the trial
court stayed the wrongful death case.® As a result, Shannon
E.T. filed his separate paternity action.

CONCLUSION

Shannon E.T. respectfully requests that this Court
reverse the Court of Appeals Decision and remand to the
circuit court for paternity proceedings. In the

alternative, this Court should make it clear that issues of

®> Since Caden has been buried, genetic testing may require
exhumation.

® A stay is not contemplated by § 885.23, and a party’s failure

to comply with an order for genetic testing merely requires an
adverse Jjury instruction.

-17 -



parentage are to be decided in the wrongful death case

under Wis. Stat. § 885.23.

Dated: September Q1 , 2006.
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No. 2005AP77

¥1  VERGERONT, J. Shannon E.T. appeals from an.order dismissing
an action under WIS, STAT. § 767.45' to -establish his.paternity of CA.V.M,,
stlllbom as the result of a motor vehicle a001dent Shannon brought this action to

already 1n1t1ated We conclude that § 767.45(1) does not perm1t a man alleging he

"_.13 the ﬁither“ to brmg a patermty action for the sole purpose of estabhshmg

paternity of a stillborn so that he may bring a wrongful death action based on the

- "stillbirth. Accordingly, although our ratlonale differs. from that of the circuit court,.

= “we affirm the dismissal of this action.
BACKGROUND

92  The paternity petition alleged as folloﬁvs. Alicia M. V.M. ‘was
mvolved in a car accident when she" was twenty-seven wecks pregnant with
C.AV.M and C.A.V.M. was visble. ‘As 4 result of the accident, C.A.V.M. was
stillborn and Alicia was incapacitated. Shamnon is the'_faﬂler of C.A:V.M., and
dﬁring periods of the preghancy he resided’_w_ith_ Allcxa and assisted with
CAVM.’s prenetal care. Shannon seeks a pate'rﬁjfy determination in connection

with a wrongful death action based on C.A.V.M.’s sﬁllblrth that he has filed in

. S’_patemlty for the purpose of the wrongful death acilon that he had'

another county; that action has’ beeii’ contmued pendmg the determmanon in this -

paternity action.

- 13 Alicia, through her guardians, filed a motion to dismiss this action,
arguing that WIs. STAT. § 767.45 does not provide a basis for determining the

_,.pétemi;ty of a:stillborn and, therefore,:Shannon’s petition failed to state a claim

' All references to the Wiscons;in Stafutes are to the 2003-04 version imless otherwise '

noted.




No. 2005AP77

- upon which relief could be granted and the court lacked competency over the
matter. Shannon disputed this construction of § 7‘67 45, arguing that the statute

does not deﬁne “‘child,” and does not requzre a live birth in order for a court to

adjumcate patermty

§4  Ina written decision, the circuit court granted the motion to dismiss.
The court concluded that a paternity action under WiS. STAT. § 767.45 required
the “birth” of a child and conclided that a Stlubllﬂl did not qualify as the “birth” of
a chlld, In reaching this concluswn the court employed an analy31s similar to that
which the supreme court used in Staze ex rel. Angela M. W, v. Kruzicki, 209 Wis.
2d 112, 561 N. W.2d 729 (1997). In that case, the _supreme court conc]uded that
“child” i in WIS. STAT. § 48.02(2) (1993-94) meant a human being born alive and
did not mclude a viable fetus; the court reached that conclusion by considen'n'g the
word in its statutory' context. Angela MW., 209 Wis. 23 at 137. In this -case' the
circuit court considered the requlrements in WIS. STAT § 767. 51(3)(b) ~(d) that a
paternity Judgment “shall” contam orders for the legal custody, physical
placement, and support of a child, as well as a determination. as to which parent, if
cligible, has the right io.ciai‘m the child as an exemption for federal tax purposes.
The court.found that none of these provisions would apply if there were a
- stﬂlblrth and therefore aIIovnng the patermty adjudication of a shllbom would
render these statutory requlrements absurd. The court also noted that § 767. 45(3)
requues that the “birth” of the child occur before a ‘paternity adjudication is
complcted and, in light of the requuements for the Judgment in § 767. 5 1(3)(b)-

(d), the legislature meant a live birth.2

Ahcla also filed a motlon through her guardians, seclcmg to disqualify the firm

representing Shanmon' in this action on the ground that it was the same firm the guardians had
(continued)
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DISCUSSION

95 On a motion to dlSInlSS for faﬂure to state a clalm we take as true
- the allegations i in the complaint and all reasonable mferences therefrom Scott X
. Savers Propert_‘y & Cas. Ins. Co., 2003 WI 60, §5, 262 Wis. 2d 127, 663 N.W.Zd

' 715.© Whether a complaint states a claim for relief presents a question of law,

.~ which we review de novo.‘- 1d.,96.

_‘1[6 " The resolutlon of the motion to dismiss here ; rcqulres a constructlon

of various statutory provisions, wh1ch is also a qucstlon of law. Marder v. Bd. of

Regents of Univ. of Wis. Sys., 2005 WI 159, §19, 286 Wis. 2d 252, 706 _N.W.Zd'

110. Wﬂen we construe a statute, we begin with the language of the statute and
give it its w@oﬁ, ordjnary, and accepted meaning, except that technical or
spccially defined words are given their technica] or spccizﬂ definitions. Stafe ex
~ rel. Kalal v. Cir. Cz‘. Jor Dane County, 2004 WI 58, §45, 271 Wis. 2d 633, 681

| N.W.24d 110. 'Wc_e interpret statutory language in the coniext in which it is used,

retained to represent Alicia in connection with the accident. The submissions showed that, after
inyestigating the accident, the firm informed Alicia’s guardians that it would not pursue any
* ‘action on’her behalf. Less than a mionth later, the saime firm filed the wrongful death sction on
behalf of Shannon againsi American Family Mutual Ins. .Co., Alicia’s insurer, and the driver of
the other car, alléging that he was the father of CAVM and the negligence of Alicia anid of the

tbcr driver, caysed the accident, which, rcsu]ted in the, stﬂlblrth of CA.VM. Alicia’s motion to ’

disqualify asserted that this paternity action is contrary to her mtea'm;ts and, in the prior

representation of her, the firm had.obtained - confidential information that could be used against

he in this action. The circuit court granted this motion. The law firm appeals that order, with
“other counsel representing Shannon. in appealing the order d:srmssmg this action. -Because of our
disposition of the dismissal order, it is not necessary to consnder the dlsquahﬁcauon order.

3 Both of the partlcs appear to agree that a mot:on to dlsmlss for fallure to state a claim is

“the proper formulation of a motion asserting that Shannon may not obtain apaierrnty declaration

under WIS. STAT. §§ 767.45-767.62 because C.A.V.M. was stillborn, We accept this formulation

for purposes of our analysis. The significant point for our standard of review is that we are

construing §§ 767.45-767.62 based on the facts alleged in the petition, and thus a ‘question of law
is presentcd, thch we review de novo.
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not in isolation Eui as part of a whole, in relation to the 1an’guage of surrounding or
closely related statutes, and we interpret it reasénably to avoid - absurd .or
unreasonable results. Id,, §46. We also cénsiéer the séope‘, centext, and purpose
of the sfatute insofar as they are ascertainabie from the text and strEIc_ture of the.
statute itself. Id., §48. If we conclude that the __aﬁplicaﬁon of these principles
results in statutdry_ language that is ambiguots—that 1s, capable of being
uﬂderétood by reasonably Well—inférmed persons in two or more senses—then we
may employ sources extrinsic to the stahitory text. Id., J§47, 50. These extrinsic
sources are typically items of legislative history. Id., 150.

7 Im the circuit court and in their initial briefs the parties focused on
the meaning of the word “child” in Wis. STAT. § 767.45(1), which provides in
relevant part: ' ’

(1) The followinig persons may bring an action or
motion, including an action or motion for declaratory
Jjudgment, for the purpose of determining the patemnity of a
child or for the purpose of rebutting the presumption of
paternity under s. 891.405 or 891.41 (1):

(2) The child. |

(b) The child’s natural mother.

(¢) Unless s. 767.62 (1) applies, a man presumed fo be .
the child’s father under s. 891.405 or 891 .41 (D.

(d) A man alleged or alleging himself to be the father of
the child.* B -

* Therest of WIS. STAT. § 767.45(1) provides:

(e) The personal representative of a person specified
under pars. () to (d) if that person has died.

() The legal or physical custodian of the child.

(continued) '
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- 1[8 ~ The parﬁes agfec that the word “child” is ambiguous in this stafute.
~. Shannon argues that the more reasonable consh:ucﬁbn.is that “QIfjld’.’ includes a
- fetus that is stillborn, while Alicia argues that it 1s more reésonable to construe
“child”. to require.a live birth, Shannon- argu_eé, in .addii':ion,.-. that- if wé construe
: f‘;child” to exc‘lude: a-fetus that is stillborn, then_ he is.deprived of the opportunity to
. bﬁngfa,wro"ngﬁll.-deéth- action, which, he asserts, he has the right to. bring under

-'-_}Kw.l.flterl_s_'kz; v. State: Farm Mutual'z:fi-ut'omo_,_ﬁlﬁzil_e_ Ins.:Co., 34 Wis. 2d 14,15,22, 148
N.w.2d 107 '(1_967). In Kwaterski, the court construed tﬁe term “person” in the
wrongful death statute, Wis. STAT. § 895.03 (1965), to include a viable fetus; the
court concluded that the parents-had a cause-ofi action against the drver of tﬁc
oﬂ:;er ve-}ﬁ"cle for Wrongﬁll death; based on the allegati'oﬁs that the other driver’s
négligénce caused injuries to the fetus that resulted m a stillbirth. Kwaterski, 34

Wis. 2d at 15, 22.

(2) This state whenever thie circuinstances spec1ﬁed ms.
767.075 (1) apply, mcludmg the delégates of the state -as
specified in sub. (6). .

(h) This state as prov1ded under sub (6m).

(i) A guardian ad htem appointed for the chﬂd under s.
43, 235 767 045 (1) (c) or: 938. 235, _

, (]) A parent ofa person listed under par ®), (c) or (d) if
the parent is liable of is potentially liable for maintenance
of a child of a dependent person under s. 49. 90 (1) (a) 2.

(k) In conjunction with the filing of a petition for visitation
with respect to the child under s: 767.245 .(3), a parent of a
person who has filed a declaration of paternal interest undcr 5.
48.025 -with fespect to-the. child or a parent-of.a pérson who,
before Aprit 1, 1998, sxgned and filed a statement
acknowlediing patemlty under s. 69.15 3) (b) 3. with respect to
the chJ]d _ S ,
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1 Weasked for supplemental briefing on the question of how, if at all,
WIS. STAT. § 885.23 relates to the issue whether Shannon may bring a paternity
action under WIS. STAT. § 767.45(1) for putposes of determining his paternity s0

that he may pursue a wrongful death claim. Section 885.23 provides:

Genetic tests in civil actions. Whenever it is relevant in
a civil action to determine the parentage or identity of any
child, person or corpse, the court, by order, shall direct any
party to the action and any. person - involved_in the .
controversy to submit to one or more genetic tests as
provided in s. 767.48. The results of the tests shall be
receivable as evidence in. any case where exclusion from
parentage is established or where a probability of parentage
is shown fo exist. Whenever the court orders the genetic
tests and one of the parties refuses to submit to the tests that

fact shall be disclosed upon trial.

Shannon’s position is that, although he might have the right to bring a mo_tfon
under § 885.23 to determine his paternity in the wrongful death action, he also has

a right to Bn'hg this paternity action for that purpose because the circuit court “has

not permitted a paternity determination in that action.” Alicia’s position is that ,

§‘885.23 is irrelevant to whether Shannon may bring a patérmnity action to

determine his patemity of a stillborn.’

. % We asked for supplemental briefing afier our’ certification to the supreme court was
‘denied. See Shannon E.T. v. Alicia M. V.M., No. 05-77, unpublished certification (WI App
July 14, 2005), denied (WI Sept. 8, 2005). The issue we certified was whether “birth of'a child”
in WIS. STAT. § 767.45 requires a live birth.

In our order on supplemental briefing, in addition to asking the parties to address Wis,
STAT. § 885.23, we asked them to brief whether the case DiBenedetto v. Jaskolski, 2003 W1 App
70, 1922-32, 261 Wis. 2d 723, 661 N.W.2d 869, has any bearing on the. issue whether Shannon
may bring an action under Wis. STAT. § 767.45(1) to
purpose of bringing a wrongful death action. In the referenced DiBenedeito paragraphs, we held
that the personal representative had the authority in that probate proceeding to bring a motion
under §§ 767.45(1)(e) and 885.23 to determine the paternity of the decedent, which was

determine his patemnity of C.A.V.M. for the -
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J10 We view the dispositive issue to be whethier Shannon may bnng a

paternity actlon for the sole purpose of detérmining his patermty so that he may

proceed with the wrongful death action involving C.A.V.M. We coriclude that

WIS. STAT: §§ 767. 45—767.62 (which we will réfer to as “the paternity statute”)
s amblguous on thlS point.. By consultmg the leg1$lat1ve history of the statute and
con31denng WIS STAT § 885 23 whxch we v1ew asa related statute, we conclude
the 1eg1s1ature d1d not mtend that a patermty actlon be mltlated by a man allegmg
he is the father when the” sole purpose isto obtain a detenmnatton of patennty so

that he may proceed with a wrongful death actlon

§11  In general, the patemity statute esiablishes a very detailed procedure
for maldng a determination of paterm'ty and for making decisions and orders
regarding the care of the “child” and expenses associated with the “chﬂd ?
WISCONSIN STAT. § 767.50(1) provides that the “tnal shall be dmded into 2 parts.
The ﬁrst part shall deal with the determination of patermty The 2nd part shall
deal thh child support, Iegal custody, periods of physical pIacement, and related
issues.” There is no express provision that a paternity action may be brought only
if the paternity adjudication is for the purposes of estabhshmg “child support, legal
custody, penods of physical placement and related 1ssues However we
, .conclude this is a reasonable consttuctlon of the statute in view of § 767. 50(1) the

. provisions regardmg the best interests of the chlld see, e. g, Wis. 'STAT.

| 88 _’/'67.:46(2) and 767.463, e_ul_c} the pIOVISIOn on’ t_he contents of a judgment or

order of paternity, Wis. STAT. § 76'7:".‘5" 1(3). That section provides:

(3) A Judgment or order determmmg paiermty sha]l
_ contam all of the followmg prov1s1ons _

“(a) An adjudlcatlon of the _patexmty of the child.

A-8
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_(b) Orders for the legal custody of and periods of

physical ' placement with the child, determinéd i
accordance with s, 767.24, ' :

{(c) An order requiring either. or both of the parents to

contribute to the support of any child of the parties who is

less than 18 years old, or any child of the parties'who is less
than 19 years old if the child is pursuing an accredited
course of instruction leading to the acquisition of a-high
school diploma or its equivalent, determined in accordance
with s. 767.25.

(d) A determination as to wﬁch parent, if eligible, shall

have the right to claim the child as an exemiption for federal .

tax purposes under 26 USC 151 (¢) (1) (B), or as an
exemption for state tax purposes under s. 71.07 (8) (b).

(¢) An order requiring the father to pay or contribute fo

- the reasonable expenses of the mother’s pregnancy and the _
- child’s birth, based on the father’s ability to pay or

contribute to those expenses.

() An order requiring- either or both parties to pay or .-

contribute to the costs of the gnardian ad litem fees, genetic
tests as provided in s. 767.48 (5) and other costs.

(8) An order requiring either party to pay or contribuie t6"

the attorney fees of the other party. _

No. 2005AP77

We conclude it is reasondble to read 'WIS. STAT. § 767.51(3) as

expressing a legislative intent that any paternity judgment must contain provisions

regarding the child’s support, care, and custody. However, we do not agree with

Alicia that § 767.51(3) plainly means that every paternity judgment or order must

contain all the items in that section, thus showing that the Iegislaturé intended that

“child” requires a live birth. F irs’_c, when a baby is born alive but then dies, there is -

no need for orders regarding custody, placement, and cumrent and future child

support. In other words, the provisions that contemplate making decisions about a

live child are inapplicable both where there is a stillbirth and where there is.a live

birth but the child dies thereaftér. Second, even if the child is alive at the time of

the proceeding, there may be no need for some of the orders,

For example, a

A9



1{13 Thlrd we observe that, while ..‘-ordérs=.reg_ardi11g the cuétody and

stillbirth requires a constru(_:tion of “birth” and “cﬁifd.” 'In short, we view
§ 767.51(3) ag illustrating the ambiguity of the meaning of “chilg” and “birth”

. . ! - | - .
® For eéssentially the Same reason, we do not agree with Alicia that: Wis. STAT.
t there be a2 I

B § 76745(3) shows the legislature’s intent that there be 5 live birth rather thap a stillbirth, That™ -
section provides: , Co RS

C . (3 Ifan action under this section i brought before the birth of
the child, aj} proceedings shal] pe stayed until after the birtb_,
e€xcept that service of process, service and filing of Pleadings, the

first appearance and the taking of depositions to preserve
testimony may be doné before the birth of the child, - '

(céntimiedj
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914 Because V\'ze conclude the statute is- ambiguoué, we consider the
leéslaﬁve history to determine whether the legislature intended that a patemnity
action be initiated in a situation such as this—when. there was a stillbirth and no

_order is sought other than a paternity édjudicati'on for the purpose of pursuing a

wrongful death action concerning the stillbirth.

15 Tﬁe patemi.tj statute has its origins in a statute almost as old as
Wisconsin’s statehood. WIS, STAT. ch. 31 (1849). The original statute- was
concerned with the ability of the town in which a child was borm to an unmarried
mother to obtain mo;wy from the father for the child’s support and for the
expenses of “the lying in and the support and attendance upon the mother of such

child during her sickness.” See Wis. STAT. ch. 31 , §8 3, 7, 13 (1849).

916  Subsequent changes provided that paternity actions (then called
i]legitfmacy actions) were to be brought only by the district attorney. See WIS,
STAT. ch. 166 (1929)." It was not until 1963 that the legislature authorized the
court to make other than financial provisions for th;e child: Wis. STAT. §52.2 1.(2),
created by 1963 Wis. Laws, ch. 426, § 2, authorized the courf in a paternity action

This section plainly permits a paternity action to be brought while the woman is still pregnant, at
which time no one knows if there will be a live birth. This section does not state that the action
must be dismissed if there is a not a live birth, Thus, for example, if the woman or district
attorney brought a paternity action during the pregnancy, the action was stayed, and there was a
stillbirth, it may be that the woman or district attomey would wish to continue the action to obtain
a determination of paternity and payment of or contribution for the expenses of pregnancy and the
medical expenses associated with the stillbirth under WIs. STAT. § 767.51(3)(¢). Whether a
proper construction of the statute would allow this is an issue we need not resolve in this case.

However, we do not agree that § 767.45(3) plainly would not allow this,

7 1907 Wis. Laws, ch. 648 enacted Wis. STAT. § 1533m, which. required the district -
attoriey “to appear and prosecute in all bastardy proceedings.” Certain towns still retained the
authority to enter into a compromise with the putative father and release him from liability, but
that town authority ended in 1929, when the authority to compromise was given only fo district
attorneys. See 1929 Wis. Laws, ch. 439, § 10, enacting WIS. STAT. § 166.22.

4
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to make orders for “the suitable care, custedy, support, and maintenance of the

child,” in addition fo the financial orders that had long been required. H0wever, '

the fequirement that- .the action must be im'tiated with a c'om'plain‘t by the district

attorney remained uiitil 1981. See 1979 Wis. Laws, ch. 352; repeahng §§ 52. 22-
52.25, effective July 1, 1981 SR :

917 . The: 31gn1ﬁcant changes that -authorized a fian allcgmg he is the
- -father- to brmg a patérnity action were enacted by 1979 'Wis: Laws, ch. 352, § 25,

- which also added the child, the mother, a man presumed or alleged to be the
father, and. specified others as 'pe'rso_ns aut}aoﬁzed to bring the action. See Wis.
STAT. § 767.45(1) (1981-82). -This amendment occurred following changes that

had been made to other statutes to provide a procedure for an unmarried father to

 declare his paternity, which, legislative notes show, were prompted by United

States Supreme Court demsxons re]ahng to the nghts of unmarried fathers.”

$18  Another area of mgmﬁcant changes in 1979 Wis. Laws, ch 352

brought paternity actions more in-line Wlth orders i m divorce ac‘uons concerning

o the care, custody, and support of children; indeed, the statute at that time viag

) '_'renumbered and placed 1h)] WIS STAT ch 767 “Actlons Affectmg the Family.”
s 5"See 1979 W1s Laws ch 352 §§ 19 25 10 Matenal in the leglslatlve record shows

b s See 1973 Wls Laws ch 263 §19 cnachng Wis. STAT § 269, 56(3111), Wh.lCh was
i subsequently ténumbered to WIS STAT § 806. 04(3m) see Judicial Couneil Comrmttce s note,

“'1977, WiS. STAT. §806.04, and as repealed by 1979 Wis. Laws, ch. 352, §26; and see 1973

WIS Laws ch. 263 §6 2, 3, 6and 7, cnactmg WIS STAT. §§ 48.025, 48.195, 48 42(3) and
48425, _ , ,
.. ° See the _prefatory note .prepared by thc legislative council, located in the drafiing
L records for 1973 Wis. Laws ch 263, in the Leglslatlve Refercnce Bureau Analysxs of 1973 SB,
) 566 LRB—4575/1 - S o . o
- '© WISCONSIN STAT. § 767. 51(3), as 61_'igiiially ciiacted in 1979 Wis. Laws, ch. 352, § 25,
: prov1ded o ' o "
' (continued)

12
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?-th;dt these changes were inténded to-ensure that children of wimarried parents were
-treated in'the same wiy as children of married parents who were 1o lotiger living
together ot were divorced. See Divisioh of Econgiic Assistarice Mémorandum of
September 6, 1978, regarding the Patemity Cdmmittee Report, from Sherwood K.
Zink, Tegal Counsel of the Bureau of Child Support, located. in the drafting
récords to 1979 WlS LaWs; ch. 352, S.B. 249. | '

119" The amendment to Wis. STAT. § 767.45(1) authorizing. the listed |
persons to bring a “motion” as wéll as an “action” was enacted by 1987 Wis. Act
413, § 68." The introductory note to that aci stated: it is “in the interest of each
“child to idenﬁfy the child’s father for reasons including médical information and
finanicial Support ... it is the policy of this staté to promiote the interest of children

‘in knowing the identity of both patents.” 1987 Wis. Act 413, § 1.

920 The langnage in Wis. STAT. § 767.45(1), “including an action or
motion fo_r declaratory judgment,” was added by 1993 Wis.'Acf_: 481, § 127. That
same act made changes in a number of other statutes that were described in fiscal

estimates as improving'_t_:hﬂd support collection by “streamlining procedures and

The judgment or order ‘may contain anty other provision
directed against the appropriate party to the proceeding,
concerning the duty of support, the custody and guatdianship of
the child, visitation privileges with the child, the fornishing of
bond or other security for the payment of the judgment, or any
other matter in the best interest of the child, The judgment or
order may direct the father to pay or contribute to the reasonable
expenses of the mother’s pregnancy and confinement during
pregnancy and may difect ¢ither party fo pay or contribitte to the
costs of blood tests, attorney fees and ofher costs, Contributions.

 to'the ¢osts of blood tests shall ba paid to the county which paid
* for the blood tests.” : '

It was amended to its present forin by 1999 Wis. Act 9, § 3065¢s.

A-13
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-providihg additional tools to estabti;sh paterniti-es and establish and collect child

~ support.” See. Eiécz__il Esﬁrnate of May 11, 1994, on Child Support Enforcement;
-_,_.'._pre,par;ed by DHSS, 1994.Spec. Sess. S.B. 2, located in. the .drafting records for
1993 Wis, Act 451, part 1, LRB-6036.

7 This leglslatlve hrstory shows that the. current patermty statute |

reflects a number of 1 lmportant Iegrslatlve pohcres and purposes that mothers and
other entities who incur expenses related.to the mother’s pregnancy, the birth of a
child and the care of a child have a procedure to determine paternity so that the
father, contributes to those expenses; that unmarried fathers have a procedure for
establishing their paternity so that they can part101p_ate in parenting their cb_rld; that
courts have the same authority to make orders regarding the care of children in
their best interests that they have in other actions affecting the family; and that
children of unmarried parents have a procedure for establishing whe their father is
and obtalmng any benefits that flow from that."! None of these policies and
purposes appear to encompass brmgmg a patermty actlon to determme patermty
for the sole purpose of bnngmg another action. Thus Whlle Iegrslatlve history
" does not conclusively demonstrate that the leglslature did ot mtend ﬂ]lS we view

-~ the Ieglslat_:we hlstery 2s an mdrcatlon that_ the Iegm!a’__c__tlre did not.

1[22 We now tum to an exmmnat1on ef WIS STAT § 885.23. The -

language of the statute plalnly prov1des for a detennmauon of paternity if it is

] : awWs, C ) provides that “[a] man presumed 0 be
the child” s fathe may brlng a patemlty action to rebut that presmnptmn. This text expresses
another purpose of the statute: to provide a procedure which men presumed by statute to be the
father can use to establish that they are not the father. }

14
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relevant in 2 civil action. Thus, it is plain that a paternity action is not the only.

action in which a determination of paternity may be made. We do not agree Wlth -

Alicia that § 885.23 ‘is n-relevant to our construction of WIS, STAT. § 767.45.

Because § 885 23 prowdcs a procedute for a determmatzon of patennty Ima cwxl

action other than a patemlty action, when patermty is relevant in that other action, -

the question anses whether the. legislature intended that a paternity action be

mmated for that pmpose even though no other order regarding the care of the
chﬂd of €xXpenses assoclated with the pregnancy or the child’s birth is sought. One
Imght reasonably a:cgue that these are snnply two vehicles available to a person in
"Shannon’s situation, Alternatively, one lmght also reasonably . argue that the
Ieglslature did not intend that a paternity action be Initiated solely for the purpose

of determmmg patermty when itisa relevant issue.in another action.

923 We conclude the latter construction is more reasonable Firsf, the
predecessor to Wis. STAT § 885.23 was originally enacted in 1935. See 1935
Wis. Laws, ch. 351, §1. Because there already existed a procedure for
determining paternity in a .civﬂ -action within that 'acﬁ(_)n, when paternity was
relevant, there is no reason to thmk the legislature intended to create an entirely
separate action for that purpose when, in 1979 ‘Wis. Laws, ch. 352, §25 it
expanded the list of persons perrmtted to bring a patemlty action. Second, as we

“have discussed above, the leglslatlve history of the patemity statute indicates that

the changes in the statuie over the years were driven by policies and purposes that

do not include creating a separate -action to determine paternity for the purpose of

bringing another action.

124 We conclude that Wis. S;I‘AT § 767. 45(1) does not peﬁnit a man

alleging he is the- father to bring a paternlty action for the sole purpose of

establishing patermty of a stxllbom 50 that he may bring a Wrongﬁﬂ death action.

15
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Accordingly, although our rationale differs from thaf of the circuit court, we affirm

" the dismissal of this acticn. 2

‘325 We emphasize that our conclusion on the proper construction of

_ WIS STAT § 767. 45(1), and our dlscussmn of Wis. STAT § 885 23 1n arriving at

that conclusmn 18 not as Ahcla contends an adv1sory opinion. We are niot ruhng

~on the correctness of the 01rcu1t court S dec:smn in the Wrongful death action.
' That deelsmn is not before us., We do not know premsely what that decxs1on was,

- what the grounds for it Were and what arguments were made to that court.

Nothmg in this opinion requires that the circuit court in the wrongful death action

grant a motion by Shannon i in that action to allow him to establish hlS paternity.

- Whether such a motion, if brought, should be granted depends on the resolution of

issues we do not address in this case, meludmg whether Shanion’s paternity is

Televant in that action, Whlch, in tarn, depends on whether, if he is the father of

‘C.AV.M,, he has a cause of action for wrongful death. These issues are not

before us and we do not address them. .
By the Court—Order affirmed.

: Recommended for publication in the official reports.

" In the initial round of bneﬁng Shanrion argued that, if we 'do not constme Wis. STAT.
§ 767.45(1) to permit him to bnng this action, there is a violation of his tight to a remedy (that is,

'~ on his wrongful death ¢laim) vnder article I, section 9 of the Wisconsin Constitution and his right

to equal protection of the law. under F ourteenth Amendment of the United States Constitution and
article L, section 1 of the Wisconsin Constltutlon Both of these arguments were brief and both

. - were based on the premise- that there was no procedure for establishing paternity for the purpose
- of the wrongfu] déath claim except through a paternity action. In his supplemental brief, Shannon

takes the position that he may bring:a motion under WIS. STAT. ‘§ 885.23 in the wrongful death
action. We therefore do not address his constitutional arguments. We also do not address the
argument in Shannon’s initial ‘brief that WIS, STAT. § 895.01(a), which provides that a cause of
action-to determine paternity sirvives, Tequires that hé be perrmitied to bring this actioh. This
argument cons1sts of two sentences and is not adequately developed
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- "Appeal No.  2005AP77 " Cir. Ct, No. 2004AP59
STATE OF WISCONSIN ' IN COURT OF APPEALS
' : DISTRICT IV

INRE THE PATERNITY OF C.A.V.M.:
-SH'ANNOI\-I E.T., |
PETITIONER-APPELLANT,
BYi;Z, GOFF & ROHDE, L1D.,
APPELLANTS,
V. | |

~ ALICIAM. V.M. AN INDIVIDUAL;, BY. HER GUARDIANS, .
PATRICIA N. AND BRIAN V.M., -

. RESPONDENTS-RESPONDENTS.

APPEAL from an order of the circuit court for Monroe County:

MICHAEL J. McALPINE, Judge. Affirmed.

Before Lundsten, P.J., Dykman and Vergeront, JJ.
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91 VERGERONT, J. Shannon E.T. appeals ﬂom an.order dismissing
an action under WIS. STAT. § 767.45! to estabhsh his .patemity of C.A. V.M,

stﬂlbom as the result of a motor vehicle acc1dent Shannon brought this action to

already i 1t1ated We conclude that § 767.45(1) doeé not penmt a man alleging he
‘_lIS the 'féther to bnng a patermty action for the sole puxpose of estabhshmg

. paternity of a stillborn so that he may bring a Wrongﬁll death action based on the

‘stillbirth. Accordingly, althou gh our rahonale differs. from that of the circhit court,.

. “'we affirm the dismissal of this action.
BACKGROUND

T2 The patemity peiition allcged as follows. Alicia M. V.M. was
involved in a car accident when she was twenty-seven weeks pregnant with
C.AVM and C.A.V.M. was viable.” As a result of the acc1dent C.AV.M. ‘was
stillborn and Alicia was incapacitated. Shannon is the: father of C.A. V.M., and
durmg periods of the preguancy he r&slded wﬂ:h A1101a and assisted with
C.AV.M’s prenata] care. Shannon seeks a patermty determination in connection

with a wrongful death action based on C.A.V.M.’ s stillbirth that he has filed in

,s patermty for the purpose of the wrongful death actlon that he had

another county; that action s becn‘" c'ontmued pendmg the detennma’aon m this

paternity action.

-3 Alicia, through her guardlans filed a motion to dlsrmss this. actlon

arguing that WiS. STAT. § 767.45 does not provide a basis for determining the

o patermty of a. stillbomn and, therefore, :Shannon’s petltlon falled to state a claim

noted.

Al]_ references to the Wisconsin Staﬁltes are tb 'the 2003-04 vefsion unless 'otherwis_e .
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- upon which relief could be granted and the court lacked competency over the
matter. Shannon disputed this construction of § 7’67.45, arguing that the statute
doe_s not define “child,” and does not reciuire_ a live birth in order for a cotirt to
adjudiéa'té-patemi_ty. a | '

4 Ina written decision, the circuit court granted the motion to dismiss.
The court concluded that a paternity action under WiS. STAT. § 76745 required
the “birth” of a child and conclﬁ&ed that a sﬁilbirth did not qualify as the “birth” of
achild. In réaching this ponclusioq, the court employed an analysi-é similar to that
which the supreme court used in State ex rel. Angela M, Wv Krﬁzicki, 209 Wis.
2d 112, 561 N.W.2d 729 (1997). In that case, the supreme court conclu&ed that
“child” m WIS. STAT. § 48.02(2) (1 993-94) meant a human being born alive and
did not include a viable fetus; the court reached thaf conclusion by considerin'g-the
word in its statutory context. Angela M.W., 209 Wis. 2d at 137. In this -case', the
circuit court considered the réquirements in WIS. STAT.» § 767.51(3)(b)—(d) that a
paternity judgment “shall” contaij; orders' for the legal custody, physical
placement, and support of a child, as well as a determination as to which parent, if
eligible, has the right fdcl,_aiin the child'as an exemption for federal tax purposes.
The court found that none of these proviéibns would apply if there were a
* stillbirth,. and therefore aﬂovﬁng the paternity adjudication of a sﬁllbom would
render these statutory rcquir_em_e’nts absurd. The court also noted that § 767.45(3)
requires that the ‘.‘bi'rth” of the child occur before a ‘paternity adjudicati’on is
complétéd, and, in light of the requirements for thé judgment in § 767.51(3)(b)-

(d), the legislature meant a live birth.2 |

? Alicia also filed a moﬁo‘n, through her guardians, seeking. to disqualify the firm

representing Sharnon'in this action on the ground that it was the same firm the guardians had
' (continued)
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DISCUSSION

.‘HS On a motion to dismiss for fallure fo state a clalm we take as true
- the allegattons in the complaint and all reasonable mferences thenefrom S‘cott V.
Savers Property & Cas. Ins. Co., 2003 WI 60, g5, 262 WIS 2d 127 663 N. W 2d

715.. ‘Whether a complamt states a claim for relief presents a qucstlon of law,

~which we review de fiovo. Jd., 6.

16 The resolutlon of the motion to dismiss here : requues a constructlon

of various statutory provisions, Wthh isalsoa questxon of law. Marder v. Bd. of

Regents of Uniy. of Wis. Sys 2005 WI 159, 19, 286 Wis. 2d 252 706 N.w.2d

IIQ. When we construe a. statute, we begin with the language of the statute and
give it its comrtloﬁ; ordinary, and accepted meaning, except that technical or
specially defined words are given their technical or s;tccia] definitions. State ex
~ rel. Kalal v. Cir. Cu. Jor Dane County, 2004 WI 58, §45, 271 Wis. 2d 633, 681

| ‘N.W.2d 110. ‘th interpret statutory languagé in the context in which it is used,

retained to represent Alicia in connect:on w1th the accident.” The submissions showed that, after
inyestigating the accident, the firm informed Alicia’s guardians that it would pot pursue any
action on'hér behalf. Less than a month Jatér, the safne firm filéd the wrongful death action on
behalf. of. Shannon. against American Family Mutual Ins. Co., Alicia’s insurer, and the driver of
thé ¢ other car, allcgmg that he was the father of C.A. V.M. and the negligénce of Alicia and of the

othcr driver, cansed the acciderit, which resultzd in the stillbirth of C.A.V.M.. Alicia’s motion t6

dlsquahfy asserted that this patermty ‘action is contra:y to her interests and, in the bnor

represenjation of her, the firm had obtained .confidential information that could be psed against

her in this action. The circuit court granted this motion. The law firm appcals that order, with
- .other. counsel representing Shannon. in appealing the order dlsnnssmg this action. -Because of our
dlsposmon of the dismissal order, it is not necessary to con51der the dlsquahﬁcatlon order

3 Both of the parties appear to agree that a motion to dlsrmss for fallure to state a cla1m is

“the proper formulation of a motion asserting that Shannon may not obtain a patemity declaration

under WIiS. STAT. §§ 767.45-767.62 because C.A.V.M. was stillborn. We acccpt this formmilation

for purposes of our analysis. The significant point for our standard of review is that we are

construmg §§ 767.45-767.62 based on the facts alleged in the petition, and thus a"question of law
is presentcd whlch we review de novo. ,
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not in-isolation but as part of a whole, in relanon to the language of surrounding or
closely related statutes, and we interpret it reasonably to avoid- absurd .or

unreasonable results. Id,, §46. We also con31der the scope context, and purpose

of the statute insofar as they are ascertamable from the text and structure of the

statute itself. Id., §48. If we conclude that the apphcatzon of these pnnc1p1es
results in statutory language that is ambiguous—that is, capable of being

uniderstood by reasonably well-mfonned persons in two or more senses—then we

may employ souices extrinsic to the statutory text. Id., §47, 50. These extrinsic

sources are typically items of leg131at1ve history. Id., §50.

97 In ‘the 01rcu1t court and in their initial briefs the parties focused on

the meaning of the word “child” i m WIS. STAT. § 767.45(1), which provides in
relevant part: '

(1) The following persons may bring an action or
motion, including an action or motion for declaratory
Jjudgment, for the purpose of determining the paternity of a
child or for the purpose of rebutting the presumption of _
patermty under s. 891.405 or 891. 41 (1

(a) The Chﬂd
(b) The child’s natural mother

(c) Unless s. 767 62 (1) apphes a man presumed to be .
the child’s father under s. 891.405 or 891 41 (1).

(@A man alleged or alleging himself to be the father of
the child.* - '

* The rest of WIs. STAT. § 767.45(1) provides:

(e) The personal representative of a person specified
under pars. (a) to (d) if that person has died.

(f) The legal or physical custodian of the child.

(continued)
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18 . The parties agree that the word “child” is ambiguous in this stafute.
- Shanmon argues that the more reasonable constructlon is that “chﬂd” inchudes a
~ fetus that is stillborn, while Alicia argues that 11: is more reasonable to construe

“child” to require a live birth. Shannon. argues, in addmon that if we construe

5o Schild” ‘to exclude a fetus that is stillborn, then he is deprived of the opportunity to

' bring'a wro'ngful death action, which, he asserts, he has the right to. bnng under
-=iz-Kwaterskt v. State- Farm Mutual Automobzle Ins.:Co.; 34 WlS 2d 14,:15, 22, 148
N.w.2d 107 ( 1967). In Kwaterski, the’ court construed the term * ‘person” in the
wrongﬁﬂ death statute, Wis. STAT. § 895.03 (1965), to include a viable fetus; the
court concluded that the parents-had a cause of action agamst the driver of the
other vehlcle for wrongful death, based on the allegauons that the other driver’s

negligence caused i injuries to the fetus that resulted in a stillbirth. Kwaterski, 34

Wis. 2d at 15, 22.

(2 This state whenever the cucumstances specxﬁed ins.
767.075 (1) apply, including the delégates of the state-as
specified-in sub. (6). .

(h) This state as prbvided under sub. (6m).

(D A guardian ad litem appointed for the Chlld under s.
48, 235 767 045 (1) ©) or.938, 235 o

()) A _parent of a person listed under par (b), (c) or (d) if
the parent is liable or is potentlally liable for maintenance
of a child of a dependent person under 5. 49.90 (1) (a) 2. :

(k) In conjunction with' the filing of a petition for visitation
with respect to the child under. s: 767.245 :(3), a parent of a
person who has filed a declaration of paternal mte'rcst undcr 5.
48.025 -with respect to the. child or a parent-of a person who,
before Aprll 1,-.1998, sxgned and:. filed a.: -statement
achow]edgmg patermty under s. 69.15 (3) (b) 3. with respect fo
the chlld ‘ _ ,
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¥  Weasked for supplemental briefing on the question of how, if at all,

- WIS. STAT. § 885.23 relates to the issue whether Shannon may bring a paterﬁi'ty

action undefW"IS. STAT. § 767.45(1) for puiposes of determining his paternity so
that he may pursue a wrongful death claim. Section 885.23 provides:

Genetic tests in civil actions. Whenever it is relevant in
a civil action to determine the parentage or identity of any
child, person or torpse, the court, by order, shall direct any
party to the action and any person - involved in the .
controversy to submit to one or more genetic tests ags
provided in s. 767.48. The. resylts of the tests shall be
Teceivable as evidence in.any case where exclusion from
parentage is established or where a probability of parentage
is shown to exist. Whenever the court orders the genetic
tests and one of the parties refuses to submit to the tests that

fact shall be disclosed upon trial.
Shannox'l"s: positi;)n is that, although he';night have the right to bring a motion
under § 885.23 to determine his patemjty- in the wrongful death action, he also has
a right to Bn'ng this paternity action for ﬂ;at purpose because ﬂle circuit court “has
not be?mﬁtted a paferﬁity determination in that action.” Alicia’s positién is that
| §v885.23 is irrelevant to whether Shannon may bring a patemity action to

determine his pafernity ofa étillbbrﬁ.s

: " % We asked for supplemental briefing afier out certification to the supreme court was

“denied. See Shannon E.T, v, Alicia M. V.M., No. 05-77, unpublished certification (WI App
July 14, 2005), denied (W1 Sept. 8, 2005). The issue we certified was whether “birth of'a child”
in WiS. STAT. § 767.45 requires a live bisth.

In our order on supplemental briefing, in addition to asking the parties to address Wis.
STAT. § 885.23, we asked them to brief whether the case DiBenedetto v. Jaskolski, 2003 W1 App
70, 1922-32, 261 Wis. 2d 723, 661 N.W.2d 869, has any bearing on the issue whether Shannon
may bring an action under WIS, STAT. § 767.45(1) to determine his patemity of C.A.V.M. for the -
purpose of bringing a wrongful death action. In the referenced DiBenedeito paragraphs, we held
that the personal répresentative had the authority in that probate proceeding to bring a motion
under §§ 767.45(1)(e) and 885.23 to determine the paternity of the decedent, which was
necessary in order to determine his lawful heirs; and, we concluded the personal representative
had acted unreasonably in not doing so. We do not discuss DiBenedeito in this opinion because
we conclude it does not assist in resolving the issue on this appeal. :
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10 We view the dispositive issue to be whether Shannon- may bnng a

paternity achon for the sole purpose of detérmiining his patermty 50 that he may

proceed with the wrongful death action involving CAVM. We coriclude that

WIS. STAT. §§ 767. 45-—-767 62 (which we will refer to as “the paternity statute”)
is amblguous on tlns point.. By consultmg the leglslatwe history of the statute and
consxdermg WIS STAT § 885 23 whmh we view as a related statute, we conclude
the Iegtslamre dld not 1ntend that a patermty actlon be. lmtlated by a man allegmg
he is the father When the‘ sole pirpose is to obtain a determmatlon of patermty 50

that he may proceed with a wrongﬁll death action.

911 In general, the netenﬁty statute establishes a very detailed procedure
for making a determination of paternity and for making decisions and orders
regarding the care of the “chﬂd” and expenses associated with the “chJId ?
WISCONS}N STAT §767.50(1) provides that the “tnal shall be divided into 2 parts.
The ﬁrst part shal] deal with the determination of paternity. The 2nd part shall
deal with child support legal custody, periods of physical placement, and related
issues.” There is no express provision that a paternity action may be brought only
if the paternity adjudication is for the purleoses of e§tabﬁshjng “child'support, legal
custody, penods of physical placement and related - 1ssues Hewever we
_ .conclude thjs isa reasonable constructxon of the statute in view of § 767. 50( 1), the

. provisions regardmg the best interests of the child, see, e.g., Wis. STAT.

_' 8§ 767,46(2) and 767.463, and the ‘provision on the contents of 2 judgment or

~ order of pfatemity, WIS. STAT. § 767:5 1(3). That section previdee'

(3) A _]udgment or order determmmg patermty shal]
» contam all of the followmg prowsxons

“(a) An adjudication of the patem_lty of the child.
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. (b) Orders for the legal custody of and periods of
physical ' placement with the child, determinéd in
accordance with s. 767.24. -

(c). An order reguiring either. or both of the parents to
contribute to the support of any child of the parties who is
less than 18 years old; or any child of the parties who is less
than 19 years old if the child is pursuing an accredited
course of instruction leading to thie acquisition of a high -
school diploma or its equivalent, determined in accordance
with s. 767.25. .

(d) A determination as to which parent, if eligible, shall
have the right to claim the child as an exemiption for federal
tax purposes under 26' USC 151 (©) (1) (B), or as an
exemption for state tax purposes under s. 71.07 (8) (b).

(e) An order requiring the father to pay or contribute to
the reasonable expenses of the mother’s pregnancy and the
child’s birth, based on the father’s ability to pay or
contribute to those expenses.

(D An order requiring’ either or both parties to pay or .-
contribute to the costs of the guardian ad litem fees, genetic

tests as provided in s. 767.48 (5) and other costs.

(8) An order requiring either party to pay or contribute to
the attorney fees of the other party.

112 We conclude it is reasondble fo read WIS, STAT. § 767.51(3) as
expressing a legislative intent that any paterﬁity Jjudgment must contain provisions
regarding the child’s support, care, and custody. However, we do not agree with
Alicia that § 767.51(3) plainly means that cevery paternity judgment or order must

contain all the items in that section, thus showing that the Iegislaturé intended that

“child” requires a live birth. First, when a baby is born alive but then dies, there is -

no need for orders regarding custody, placement, and current and future chﬂd
support. In other words, the provisions that contemplate making decisions about a
live chj]d.aré inapplicable both where there is a stillbirth aﬁd where there is a live
birth but the child dies thcreaﬂér. Second, even if the child is alive at the time of

the proceeding, there may be no need for some of the orders. For example, a
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paternity action may be brought within mneteen years of a child’s birth, see Wis.
STAT. §§ 767 475(5) and 893 88, but if the child is over elghteen there would be

no orders on legal custody or physrcal placement under para. (b) in§ 767. 51(3).

Other examples are there may be 1no guardran ad htem fees or genetic tests and so
10 reasofi. for an- order under para (t), and there may'-be no attorneys and so no

reason for an order under para. (g)

1[13 Thlrd we observe that whrle orders regarding the custody and
placement of the chr]d and’ support of the child (to the extent it is current and
future support) under Wis. STAT. § 767.51(3)(b)- (d) obviously do not apply if
there is a stillbirth, that is s not true of contribution “to the ‘reasonable expenses of
the mother’s pregnancy,” and it may not be true of the expenses of “the child’s
birth.”  Section" 767. 51(3)(e) Plainly there are “expenses of the mother’s
pregnancy” such as doctor visits, even if there is a stillbirth rather than a live brrth :
Whether expenses of ... the child’s blrth includés the hosprtal expenses from a
stillbirth requires a constructron of “brrth” and “chﬂd ” In short, we view
§ 767.51(3) as illustrating the ambrgurty of the meamng of “child” and “birth”

-tather than resolving it.

¢ For essentially the same reason, we do not agree with Alicia thai- WiIS. STAT.

| :“§ 767 A5(3) shows the legislature’s intent that there be a Irve birth rather than a stlllbrrth That

section provides:

-(3) If an action under this sectron 1s brought before the birth of
the child, ail proceedmgs shall be stayed until afier the birth,
except that service of process, service and filing of pleadings, the
first appearance and the taking of depositions to preserve
testrmony may be done before the birth of the child. T

" (continued)

10
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Y14 Because v;/e conclude the statute is: ambiguous, we consider the
]egislative history to determine whether the legislatire intended that a paternity
action be initiated in a s'ifuati_cm such as this—when. there was a stillbirth and no

~order is sought other than a paternity édjudica’don for the purpose of pursuing a

wrongful death action concerning the stillbirth.

915 Tﬁe patemity statute has its origins in a statute almost as old as
Wisconsin’s statehood. WiS. STAT: ch. 31 (1849). The original stétute' was
concerned with the ability of the town in which a child was bom to an unmarried
mother to obtain mo;1ey from the father for the child’s support and for the
expenses of “the lying in and the support and attendance upon the mother of such
child during her sickness.” See Wis; STAT. ch. 31, §§ 3, 7, 13 (1849).

§16  Subsequent changes provided that paternity actions (then called
illegiﬁmacy actions) were to be brought only by the district attorney. See Wis.
STAT. ch. 166 (1929).” It was not until 1963 that the legislature aufhorized the
court to make other than financial provisions. for thé child: Wis. STAT. §52.2 1-(2),
created by 1963 Wis. Laws, ch. 426, § 2, authorized the court in a paternity action

This section plainly permits a paternity action to be brought while the woman is stl] pregnant, at
which time no one knows if there will be a live birth. This section does not state that the action
must be dismissed if there is a not 2 live birth, Thus, for example, if the woman or district
attorney brought a paternity action during the pregnancy, the action was stayed, and there was a
stillbirth, it may be that the woman or district attomey would wish to continue the action to obtain
2 determination of paternity and payment of or contribution for the expenses of pregnancy and the
medical expenses associated with the stillbirth under WIS. STAT. § 767.51(3)(e). Whether a
proper construction of the statute would allow this is an issue we need not resolve in this case,
However, we do not agree that § 767.45(3) plainly would not allow this.

7 1907 Wis. Laws, ch. 648 enacted Wis. STAT. § 1533m, which. required the district -
attorney “fo appear and prosecute in all bastardy proceedings.” Certain towns still retained the
authority to enter into a compromise with the putative father and release him from lability, but
that town authority ended in 1929, when the authority to compromise was given only to district
attorneys. See 1929 Wis. Laws, ch. 439, § 10, enacting WIs. STAT. § 166.22.
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to make orders for “the suitable care, custody, support, and maintenance of the

child,” in addition to. the financial orders that had long been required. Ho'wever, |

the requirement that the action must be initiated with a complaint by the district

-+ - attorney remained until 1981, See 1979 Wis. Laws, ¢h. 352, repealing §§ 52.22-
52.25, effective July 1, 1981.- T ' s :

= =7 - ‘The:significant changes that authorized a.fiian allegin'g.he is the
: -fathet to bring a paternity action were-enacted by 1979 Wis: Laws, ch: 352, § 25,
- which also added the child, the mother, a man presumed or alleged to be the
father, and specified othefs as fe'rsons éuthoﬁzed to bring the action. See Wis.
STAT. § 767.45(1) (1981-82). -This amendment occurred following changes that

had been made to other statutes to provide a procedure for an unmarried father to

declare his 1‘)::1t<=,rn1"ty,8 which, legislative notes show, were prompted by United

States Suprefne Court decisions iel_aﬁng to the rights of ummarried fathers.®

18  Another area of. signiﬁgant changes in 1979 Wis. Eaws, -ch:- 352
brought paterity actions more in Iine with orders m divorce acﬁons concerning
. the care, custody, and support of children; indeed, the statute at that time was
_renumbeted and placed in WIs. STAT. ch. 767, “Actions Affecting the Family.”
Se61979 WIS Laws, ch 352, §§19, 25 ."'),' Matenal in the legislatiye record shows

1977, "WiS. STAT, § 806.04, ad was repealed by 1979 Wis. Laws, ch. 353, §26; and see 1973

Wis. Laws, ch. 263 §§ 2, 3,6 and 7, enacting WIs. STAT. §§ 48.025, 48.

C 48425, '

. e See__the,prcfgtory notc prepared by the legislative council, located in the’ drafiing
records for 1 '

566, LRBASTS/I. * |
" % WISCONSIN STAT. § 767.51(3), as ériginally enated in 1979 Wis, Laws, ch. 352, § 25,

© provided: ) E 4 ;
| | {continued)

12

" 5681973 Wis. Laws, ch. 363, § 19, criacting Wis. STAT. § 269.56(3m), which was -

973 Wis. Laws, ¢h. 263, in the Legislative Reference Bureau Analysis of 1973 SB. -
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7« "that these’changes were mtended: to ensure-that children of unmarried parents were

-treated iy the same- wdy as chﬂdren of married parents who were o Ionger living
together ot were divorced. See Division of Ecoriomic Assistarice Memorandum of
September 6, 1978, regarding the Patérnity Committee Report, from Sherwood K.
ka, Legal Counscl of the Bureau of Child Support ]ocated .in the drafting
records to 1979 W1s Laws ch. 352 S.B. 249.

T19" The amendment to WiS. STAT. § 767.45(1) authorizing. the listed
persons to bring a “motion™ as wén as an “action” was enacted by 1987 Wis. Act
413, § 68. The mtroductory note to that act stated: it 1s “in the interest of each
‘child to 1dent1fy the child’s father for reasons including médical information and
financial support ... it is the policy of this state to promote the interest of children
in knowing the identity of both parents.” 1987 WIS Act 413, §1

1[20 The Ianguage in WIS STAT. § 767. 45(1) “including an action or
mo‘aon for declaratory Judgment,” was added by 1993 Wis. "Act 481, § 127. That
same act made changes na number of other Statutes that were described j m ﬁscal

estnnates as improving child support collection by “streamlining procedures and

The judgmcnt or order may contain any other provision
directed against the appropriate patly to the proceeding,
concerning the duty of support, the custody and guaidianship of
the child, visitation privileges with the child, the furnishing of
bond or other security for the payment of the Jjudgment, or any
other matter in the best interest of the child. The judgment or
order may direct the father to pay or contribute to the reasonable
expenses of the mother’s Pregnancy and confinement during
pregnancy and may dlrect ¢ither party to pay or contribute to the
costs. of blood tests, attomey fees and other costs, Contributions
 to the costs of bIood tésts shall be paid to the county which paid
* for the blood tests.

Ht was amended to its present form by 1999 Wis. Act 9, § 3065cs.

A-29
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p_rovidiug a_dditiona_l_ tool_s to establish paternjties and establish and collect child
.sppport.” See. Eiscal Esﬁrnate of May 11, 1994, on Child Support Enforcement-

*..prepared by DHSS, 1994 Spec. Sess. S.B. 2, located in. the dxaﬁmg Tecords for

.. 1993 Wis, Act 481 partl -LRB-6036,

1[21 Thls Ieglslatlve h1$tory shows that the current paten:uty statute

reflects a number of i nnportant leglslatlve pohcres and purposes that mothers and
other entities who:incur- expenses related to the mother’s pregnancy, the birth of a
~child and the care of a child have a procedure. to determine patemity so that the
father contributes to those expenses; that unmarried fathers have a procedure for
establishing their patermty so that they can participate in parenting their ch]ld, that
courts have .the same authonty to make orders regarding the care of children in
their best interests that they have in other actions affecting the family; and that
children of unmarried parents have a procedure for estabhshmg who their father is
' and obtammg any benefits that flow from that." None of these policies and
purposes appear to encompass bnngmg a patemrty actlon fo determme patermty
‘for the sole purpose of brmgmg another action. Thus Whlle leg1slat1ve history
" does not conclusrvely demonstrate that the leg131ature d1d not mtend ﬂ]lS we view

- the legislahve hrstory as an 1nd1cat10n that the Ieglslamre d1d not.

1{22 We now turn to an, exammatmn of WIS STAT § 885.23. The -

language of the statute plamly prov:des for a detenmnatlon of paternity if it is

pa:teriiit'y ac presumphon This text expresses
another pmpose of the statute: to provide a procedure wlnch men presumed by statute to be the
father can use to establish that they are not the father, .

14
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relevant in a civil actlon Thus, it is plain that a paternity action is not the only.

action in which a determination of paternity may be made. We do not agree W1th )

Alicia that § 885.23 ‘is m‘elevant to our construction of Wis. STAT. §767.45.

Because § 885. 23 provides a procedure for a deterrmnatxon of paternity in a c1vﬂ

action other than a patemlty action, when patermty 1s relevant in that other action, -

the questlon arlses whether the. legislature intended that a paternity action be

mmated for that pulpose even though no other order regardmg the care of the

child Or €xpenses assocmted with the Ppregnancy or the child’s birth is sought, One
rmght reasonably argue that these are 31mp]y two vehlcles available to a person in
‘Shannon’s situation. Alternatively, one mi ght also ‘Teasonably. argue that the
leglslature did not intend that a paternity action be nitiated solely for the purpose

of detemnnmg patemlty when it is a relevant 1ssue.in another action.

123 We conclude the latter construction js more reasonable. Firsf, the
predecessor to WIs. STAT. § 885.23 was originally enacted in 1935, See 1935
vWis. Laws, ch. 351, | §1. Because there already existed a procedure for
determining paternity in a cml action within that action, when patemnity was
relevant, there is no reason to thmk the leg1slature intended to create an ent1rely
separate action for that purpose when, in 1979 Wis. Laws, ch. 352, §25, i
expanded the list of persons permitted to bring a patermty action. Second, as we
“havé discussed above, the Ieg1slat1ve history of the paternity statute indicates that

the changes in the statute over the years were driven by policies and purposes that

do not include creating a separate-action to determine paternity for the purpose of

bringing another action.

924 We conclude that Wis. STAT § 767. 45(1) does not permit a man

alleging he is the- father to bring a patenuty action for .the sole purpose of

establishing patermty of a stﬂlborn so that he may bring a wrongful death action.

15
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Accordingly, although our rationale differs from that of the circuit court, we affirm

" the dismissal of this action. '

1]25> We emphas1ze that our conclusxon on the proper constructxon of
_ WiS. STAT. § 767. 45(1), and our dlscussmn of WIS STAT § 885 23 in arriving at
'that concluswn 18 not, as Allcxa contends an adwsory opinion. _We are not rulmg
-on the Comrectness of the cucult couzt s demswn in the wrongful death action.
‘ :That decmxon 1s not before us. We do not know preclsely what that dem51on was
' What the grounds for.it Were and what arguments were made to that court.
Nothmg in this opinion requires that the circuit court in the wrongful death action
grant a motion by Shannon i in that action to allow him to establish his paternity.
- Whether such e motion, if hrought, should be granted depends on the resolution of
issues we do not address in this case, includmé whether Shannon’s paternity is
relevant in that action, which, in turn, depends on whether, if he is the father of
‘C.A.-V.M.,, he has a cause of action for wrongful death. These issues are not

before us and we do not address them.
By the Court—Order affirmed.

: Recommended' for publieation n the official reports.

2 In the initial round of bneﬁng Shatrion argued that if we do not consttue WIS. STAT.

§ 767.45(1) to. permit him to bnng this action, therg is a violation of his- Tight to a remedy (that is,
on his wrongful death claim) under article 1, section 9 of the Wisconsin Constitution and his right
to equal protection of the law.under Fourtee: ‘nth Amendment of the United States Constitirtion and
article I, section 1 of the Wisconsin Consﬁtuhon Both of these arguments were brief and both
-were based on the premise that there was.no procedure for establishing paternity for the purpose
of the wrongful déath claim except through a paternity action. In his supplemental brief, Shannon
takes the position that he may bring;a motion under Wis. STAT. § 885.23 in the wrongful death
action. We fherefore do not address his constitutiorial arguments. We also do not address the
argument in Shannon’s initial brief that WIS, STAT. § 895.01(a), which provides that a cause of
action-to determine paternity survives, requires that he be perriitted to bring this action. This

a:gument cons1sts of two sentences and i3 not adequately developed.
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STATE OF CIRCUIT COURT  MONROE COUNTY
WISCONSIN

IN RE PATERNITY OF CA.V.M,,
The child of AM.V.M,, :

S.E.T. _ :
Petitioner DECISION AND ORDER
vs.
AM.V.M,, an individual, and by her Case No. 04 PA 59
guardians, P.N. and B.V.
Respondents

C.A.V.M. was stillborn on February 13, 2004 following a mot01; vehicle
accident. Petitioner, S.E.T, seeks to establish paternity pursuant to Chapter 767 of
the Wisconsin Statutes. Respondent, A M.V, indjﬁdual]y and by her guardians,
seeks to dismiss this pending paternity aétion pursuant to §302.06(2), Stats.. The
unique issue raised by respondent’s motion addresses the legal ability of one
alleging to be a father to pursue a paternity determination following a stillbirth. I
conciude S.E.T.’s peﬁtioﬁ does not set forth a claim upon which relief can be
grante:i

Respondent’s motion requires the court to accept as true the allegations of
the petition and all reasonable inferences arising therefrom.. See Scott v. Savers
Property and Casualty Ins. Co., 2003 WI 60, 45, 262 Wis.2d 127, 663 N.W.2d

FILED
715. The following averments GiCINRSE G srevhwiefore treated as true for

NOV 3 ( 2004

CAROL THORSE
OLERK OF rivizhs

purposes of the pending motion.
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1*;  On February 13, 2003, respondent was 27 weeks pregnant with
(C.AV.M). (C.AV.M.) was viable. J4
2™ On February 13, 2003 respondent was involved in a motor vehicle
accident in Wood County, Wisconsin. (C.A.V.M.) was stillborn. 48
3" Petitioner affirms and alleges that he is the father of (CAVM).q10
4™ Attached Exhibit B is an “Announcement of Birth”. 712
Petitioner’s motive for pursuing a paternity determination is trrelevant to the
existence of either a statutory or common law right to pursue such an action.
Petitioner’s claim to a determination is statutory.'
Sec. 767.45 Determination of paternity. (1) The following

persons may bring an action ... for the purpose of
determining the paternity of a child ...-

* k ¥

(d) A man ... alleging himself to be the father of the child.

I conclude S.E.T.’s statutory right to a paternity determination is dependent
upon the “birth” of a child within the context of the paternity determination
provisions of Chapter 767°. While an action to determine paternity may be

commenced before the “birth” of a child, proceedings are stayed until the child’s

FILED
“birth”. MONROE COUNTY, Wi

NOV.§ 0 2004

OL THORSEN
eR OF COURTSE

' “It is well established that paternity proceedigglé'?n%sconsin are purely statutory in origin”. (Citations omitted).
JM.S. v. Benson, 98 Wis.2d 406, 410, 297 N.W.2d 18, 21 (1980).
2 §§767.45 - 767.62.
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The term “birth” is not defined in Chapter 767 nor elsewhere in the
Wisconsin Statates. While the term “Live Birth” is defined (§§990.001(17) and
990.01(19j)) and used in the Wisconsin Statutes, it is not part of the terminology of
our paternity determination statutes. Likewise, the legislature has used the term
“Stillbirth”, but not in conjunction with the paternity establishing provis;ions of
Chapter 767.

By the use of the terms “Live Birth” and “Stillbirth” it is reasonable to
conciude thé legislature recognizes there exists distinct types of birth. The statutes
affording one the opportunity to pursue a paternity deternﬁnati on do not limit the
type of “birth” to either a “Live Birth” or “Stillbirth”. The plain meaning of the
statute 1s one I need apply. Wisconsin Citizen’s Concerned Jor Cranes and Doves
v. DNR, 2004 W1 40,9 6, 270 Wis.2d 31 8,677 N.W.2d 612. The plain meaning of
“birth” is not limited to the result of the process. However, 1t is Iimited when read
in context with the other provisions of the paternity statutes.

In the matter of State ex rel Angela M.W. v. Kuzicki, 209 Wis.2d 112, 561
N.W.2d 729 (1997) the Wisconsin Supreme Count determined under the
Children’s Code a child cannot include a fetus — even a viable fetus. The
Wisconsin Supreme Court observed:

We turn next to a consideration of context, examining the
FILED §48.02(2) definition of “child” in conjunction with other

MONROE COUNTY, Wi relevant sections of the Code. When attempting to
NOV 3 ( 2004 ascertain the meaning of statutory language, we are

£ A_ 3 5
CAROL
CLERK BR BESEN 3




obligated to avoid a construction which would result in
an absurdity. Jungbluth, 201 Wis.2d at 327. With this in
mind, we note that certain relevant sections of the Code
would be rendered absurd if “child” is understood to
include a viable fetus. For example, in this case, the
mitial order taking the fetus into custody was issued
pursuant to §48.19(1)©. That statute allows a child to be
taken into custody by judicial order “upon a showing
satisfactory to the judge that the welfare of the child
demands that the child be immediately removed from his
or her present custody.” [Emphasis added.] Itis
obviously inappropriate to apply this language to a viable
fetus in utero.

Section §48.19(2) requires the person taking a child into
physical custody to immediately notify the parent by the
most practical means. Yet, a pregnant woman would
never need notification that her fetus had been taken into
“physical custody”, for she would already have such
notice by virtue of the concomitant circumstances of her
own detention.

Section 48.20(2) requires a person taking a child into
custody to make every effort to immediately release the
child to its parent. This language assumes that the child
is at some point removed from the parent. Again, it is
axiomatic that a viable fetus in utero cannot be removed
from a pregnant woman in the sense conveyed by the
statute. ‘

By reading the definition of “child” in context with other
relevant sections of Chapter 48, we find a compelling
basis for concluding that the legislature intended a
“child” to mean a human being bom alive. Code
provisions dealing with taking a child into custody,
providing parental notification, and releasing a child
from custody would require absurd results if the
FiLep  348.02(2) definition of “child” included a fetus. Each of
MONROE COUNTY k¢l provisions addresses a critical juncture in a CHIPS
proceeding. Yet, each also anticipates that the “child”

NOV 3 0 2004 . A36
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can at some point be removed from the presence of the
parent. It is manifest that the separation envisioned by
the statute cannot be achieved in the context of a
pregnant woman and her fetus. Id., pp. 127-128

The same rationale applies to the matter at hand. Section 767.51(3), Stats.,
directs that “a judgment or order determining Paternity shall contain all of the

following:

* ¥ %

(b) Orders for the legal custody of and periods of
physical placement with the child, determined in
accordance with s. 767.24.

(c) An order requiring either or both of the parents to
contribute tot the support of any child of the parties who
is less than 18 years old, or any child of the parties who
1s less than 19 years old if the child is pursuing an
accredited course of instruction leading to the acquisition
of a high school diploma or jts equivalent, determined in
accordance with s. 767.25.

(d) A determination as to which parent, if eligible, shall
have the right to claim the child as an exemption for

federal tax purposes under 26 USC 151 (¢) (1) (B), or as
an exemption for state tax purposes under s. 71.07(8)(b).

% %k
The language of 767.51(3)(b), (c), and (d), Stats., mandatory in natufe, would be
rendered absurd if the term “birth” were to include “stillbirths”. Custody and
placement Would be non-issues, as would child Support and tax exemption

determinations. Evgry PLEFL® the requirements of the order or judgment, the
MONROE COUNTY, Wi .
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opportunity for genetic testing pursuant to §767.48, Stats., would be rendered
absurd unless the remains of the “child” were both available and appropriéte for
genetic testing. It appears the intent of the legislature in using the term “birth” was
that of a live birth. There is no question a “birth” occurred byt not of the nature
contemplated in the paternity statutes.
There exists dated precedent for the concept a paternity determination can be
made for a deceased child.
It is objected that the child had died before the
proceeding was taken. The proceeding lies, however, not
only for the future but also for the past maintenance of
the child, and for the expenses of the mother attending its
birth. Jerdee v. The State, 36 Wis.170, 171 (1874)
Unfortunately, C.A.V. M. did not survive the injuries he sustained while in his
mother’s womb and was stillborn.
IT IS HEREWITH ORDERED respondent’s motion to dismiss for failure to

state a claim upon relief can be granted is hereby granted without costs.

Dated this 29" day of November, 2004.

Michael J McAlpihe ™ |
FILED Circuit Jud ge, Br, 11
MONROE COUNTY, Wi |

NOV 3 0 2004
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STATEMENT OF THE CASE

This case is on appeal from a published decision of the
District IV Court of Appeals, Shannon E.T. v. Alicia M.
V.M., 2006 WI App 104, __ Wis. 2d ___, 718 N.W.2d 729, in
which the court of appeals affirmed a final order of the
trial court for Monroe County, the Honorable Michael J.
McAlpine presiding, dismissing Shannon E.T.'s statutory
paternity action against Alicia M. V.M. and her legal
guardians, Patricia N. and Brian V.M. (Petitioner's App. at
Al-16; R49:1-2). Shannon, the putative father, was seeking

a paternity determination of a stillborn under Wis. Stat.

§ 767.45(1) (2003-04).' (R2:1-7). Alicia, the moghewmes;

dismiss the paternity action pursuant to Wis.
§ 802.06(2) (2003-04), because it failed to state a claim
upon which relief could be granted and because the trial
court lacked competency to make a posthumous paternity
determination of a stillborn. (R12:1-2; R12:1). The trial

court granted the motion to dismiss, concluding that

1

The Wisconsin Legislature enacted wholesale revisions
to Chapter 767 of the Wisconsin Statutes on May 23, 2006.
See 2005 Wis. Act 443. This Act and accompanying revisions,
some of which renumber and modify the Chapter 767 statutes
discussed in this brief do not become effective until
January 1, 2007. See 2005 Wis. Act 443, § 267. Therefore,
unless otherwise noted, the statutory provisions in this
brief reference the 2003-04 Wisconsin Statutes.

1



Wisconsin law did not permit paternity actions under
§ 767.45(1) for a stillborn. (R42:1-6).

The court of appeals affirmed, albeit for a different
reason. See Shannon E.T., 2006 WI App 104, f1. After
concluding the statute was ambiguous and reviewing the
legislative history of the paternity statutes, the court of
appeals concluded "that § 767.45(1) does not permit a man
alleging he is the father to bring a paternity action for
the sole purpose of establishing paternity of a stillborn so
that he may bring a wrongful death action based on the
stillbirth." TId. at 941, 10-21. The court did note that
Wis. Stat. § 885.23 (2003-04) provides for a different
avenue for the determination of paternity if it is relevant
in a civil action, but because Shannon's wrongful death
action was not before the court of appeals, the court
declined to issue any ruling on whether the trial court in
the wrongful death action must grant Shannon a paternity
determination under § 885.23 in that action. Id. at § 25.

Shannon petitioned the supreme court to review the
court of appeals decision and on August 30, 2006, the
supreme court granted the petition. Oral argument on the

appeal is scheduled for December 13, 2006, at 9:45 a.m.



STATEMENT OF FACTS

On August 5, 2004, Shannon E.T. filed a petition in
Monroe County Circuit Court seeking a paternity
determination under § 767.45(1} (d), for a stillborn
identified in the petition as "Baby Doe" and later as "C.A.
V.M." (R2:1-7; R. App. 201-04). The petition set forth the
following allegations, which the trial court and court of
appeals treated as true for the purpose of the motion to
dismiss. See Wis. Stat. § 802.06(2).

1. Allegations in Petition.

Shannon brought the action to determine the paternity
of the stillborn "child®" of the respondent Alicia M. V.M.
(R2:2; R. App. 202)}. Shannon sought the "determination in

connection with a wrongful death action" he filed in a

different circuit court in another county. (R2:2; R. App.
202). He alleged that the "action has been continued
pending the determination in this paternity action." (R2:2;

R. App. 202).

He alleged that on February 13, 2003, Alicia "was
involved in a motor wvehicle accident in Wood County,
Wisconsin. Baby Doe was stillborn." (R2:2; R. App. 202).
Alicia was 27 weeks pregnant at the time of the accident,
and "Baby Doe'" was alleged to be "viable.® (R2:2; R. App.

202) . Shannon alleged that he had sexual relations with



Alicia resulting in her pregnancy and that he was the father
of "Baby Doe." (R2:2; R. App. 202}.
Shannon and Alicia were notbt married, but Shannon

alleged that Alicia had resided with him in Monroe County

" [d]uring periods of time during her pregnancy." (R2:2; R.
App. 202). Shannon alleged that during the pregnancy, he
rassisted" with pre-natal care. (R2:2; R. App. 202).

Finally, the petition alleged that Alicia was legally
incapacitated and the respondents Patricia N. and Brian V.M.
had been appointed her legal guardians. (R2:2; R. App.
202). The petition also attached as an exhibit, an
vAnnouncement of Birth" from a hospital birth center,
stating "NOT VALID FOR OFFICIAL USE" and noting C.A. was
born on February 25, 2003 to "parents Shannon, Alicia."
(R2:3,7; App. 203, 204).

2. Trial Court Proceedings and Ruling.

Alicia and her guardians did not file an answer or
response to the petition, but instead filed a motion to
dismiss the petition pursuant to Wis. Stat § 802.06(2). The
trial court held a hearing on the motion to dismiss on
October 26, 2004. (R68:1-37). Because of her incapacity,
Alicia could not appear, but her guardians were present

during the motion. (R68:3). At the conclusion of the



hearing, the court took the motion under advisement so that
it could review and research the issue further. (R68:10) .
Tn the meantime, the court asked the parties to consult
with experts and address whether any fetal tissue or remains
would be available for testing under should the paternity
case be allowed to proceed, either after the trial court
ruled, or after the procedural issue was resolved by the
appellate courts. (R68:28-33). The hospital involved
provided a memorandum submitted to the trial court stating
that the fetal remains of Alicia's stillborn was not
individually interred by the hospital, but was interred in a
communal cradle with other fetal remains, and that the
individual remains were not identified, nor would the
hospital be able to identify: (1) in which cradle Alicia's
stillborn was placed, or {2) which of the fetal remains
contained in the same communal cradle were those of Alicia's
stillborn. (R37:1). Given this information, Shannon's
counsel informed the court that "there would be nc basis to
exhume any part of the body." °(R38:1). Shannon's counsel
also informed the court that based on information from an
expert he consulted, any placental tissue that may have been
retained by the hospital was not useable for DNA testing to

establish the father. (R38:1).



3. Trial Court's Ruling.

On November 30, 2004, the trial court issued a detailed
memorandum decision granting Alicia and her guardians'
motion to dismiss the paternity action. (R42:1-6). The
trial court concluded that Shannon's paternity petition had
to be dismissed because the statutory right to a paternity
determination under Wis. Stat. § 767.45, was dependent upon
the "birth" of a child within the meaning of the paternity
provisions of Wis. Stat. Ch. 767. (R42:2). The trial
court, after exhaustively analyzing both the paternity
statute and other relevant statutes, concluded the Wisconsin
Legislature, had required that there be a "live" birth for a
paternity determination to be made under the provisicns of
§ 767.45. (R42:6). Because it was undisputed that C. A.
V.M. was stillborn, the paternity statutes could not be used
to legally establish the stillborn's paternity. (R42:86) .
Consequently, because the right to a paternity determination
in Wisconsin was "purely statutory in origin," the trial
court determined Shannon's patérnity action had to be
dismissed as a matter of law because it did not set forth a
claim upon which relief could be granted. (R42:1,2 n.lj.

The trial court's written decision on the motion to

dismiss was later incorpeorated into a final written order.



(249:1-2). Shannon timely appealed from that order to the
court of appeals.®” (R55:1}.

4. Court of Appeals Ruling.

After considering the initial briefs filed by the
parties, the court of appeals certified the appeal to the
supreme court on the issue of whether "birth of a child" in
§ 767.45 required a live birth; the certification was
denied. See Shannon E.T., 2006 WI App 104, { 9 n.5. The
court of appeals later asked the parties for supplemental
briefing on, among other things, the issue of whether Wis.
Stat. § 885.23 had any relevance to the issues in the
appeal. See id. at § 9. Section 885.23 had not been raised
by any of the parties in either the trial court or the
original court of appeals briefs.

After reviewing the supplemental briefs, the court of
appeals issued a published decision on May 25, 2006,

affirming the trial court's dismissal of Shannon's paternity

2

In a separate order, the trial court also granted Alicia's
motion to disqualify Shannon's law firm from representing
him in the paternity action due to the firm's previous
representation of Alicia in connection with the motor
vehicle accident. (R53:4-5; R49:1-2). The law firm
separately appealed from this order, but the court of
appeals did not need to address the issue in its decision
and that portion of the appeal is not before the supreme
court. See Shannon E.T. v. Alicia M. V.M., 2006 WI App 104,
124 n.2,  Wis. 2d __, 718 N.W.2d 729. Depending on the
supreme court's decision in this appeal, that issue may
still need to be resolved on remand to the court of appeals.

7



action using a different rationale than the trial court.

See id. at § 1. The court held that:

Wis. Stat. § 767.45(1) does not permit a man
alleging he is the father to bring a paternity
action for the sole purpose of establishing
paternity of a stillborn so that he may bring a
wrongful death actiomn.

See id. at Y 24.

scheme for paternity determinations under §§ 767.45-767.62

The court of appeals concluded that the statutory

was ambiguous on whether a putative father could bring a

paternity action for the sole purpose of determining his

paternity so he could bring a wrongful death action. See

id.

at § 10. Consequently, unlike the trial court, the

court of appeals did not focus merely on the use of the

phrase "birth of a child" in the statute and

phrase meant "live" birth as opposed to a stillbirth.

id. at § 11-13. 1Instead, the court looked to the entire

statutory scheme and concluded it was ambiguous on what it

viewed as the dispositive issue in the case. The court

concluded:

By consulting the legislative history of the
statute and considering Wis. Stat. § 885.23, which
we view as a related statute, we conclude the
legislature did not intend that a paternity action
be initiated by a man alleging he is the father
when the sole purpose is to cobtain a determination
of paternity so that he may proceed with a
wrongful death action.

whether that



Ird. at Y 10. (also noting the court's use of the phrase "the
paternity statute" in its opinion referred to the entire
statutory paternity scheme not just a specific statute
within the scheme) .

In reaching its conclusion, the court of appeals not
only discussed the specific language of the various
paternity statutes but also exhaustively traced the
legislative history of the paternity statutes to glean the
legislative intent in enacting Lhe current scheme. See id.
at § 11-21. It concluded this was necessary because the
scheme and its various individual provisions provided
multiple reasonable constructions on the legislative intent
behind the statutory scheme.

For instance, the court also concluded that one
reasonable construction of § 767.50(1) (2003-04) (which
established how paternity trials were to be conducted) was
that paternity actions could only be brought "if the
paternity adjudication is for the purposes of establishing
'child support, legal custody, periods of physical
placement, and related issues.'" See id. at { 11.

The court also concluded that the specific mandated

findings required in a paternity judgment or order under



Wis. Stat. § 767.51(3)(2003-04)%, iliustrated the ambiguity
of the entire statutory scheme's use of the terms "child"
and "birth." See id. at 9§ 11-13. That was because, although
§ 767.51(3) reguired a judgment or order to contain specific
findings or determinations, not all of those determinations
would be necessary or possible in all cases of live births

or stillbirths. See id. at § 11-13.

Given this overall ambiguity of the statutory scheme to
the specific question raised in this appeal, the court
reviewed the legislative history and revisions to the
statute to see if they would resolve the legislative purpose
underlying the current paternity statutes. See id. at { 1a-

21. The court concluded:

This legislative history shows that the current
paternity statute reflects a number of important
legislative policies and purposes: that mothers
and other entities who incur expenses related to
the mother's pregnancy, the birth of a child and
the care of a child have a procedure to determine
paternity so that the father contributes to those
expenses; that unmarried fathers have a procedure
for establishing their paternity so that they can
participate in parenting their child; that courts
have the same authority to make orders regarding
the care of children in their best interests that
they have in other actions affecting the family;
and that children of unmarried parents have a

As the court of appeals noted, effective April 20, 2006,
2005 Wis. Act 304 renumbered and amended Wis. Stat.
§ 767.51(3) {(2003-04) . None of the changes were relevant to
the court's analysis. See Shannon E.T., 2006 WI App 104,
{ 11 n.s6.
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procedure for establishing who their father is and
obtaining any benefits that flow from that. None
of these policies and purposes appear Lo encompass
bringing a paternity action to determine paternity
for the sole purpose of bringing another action.
Thus, while legislative history does not
conclusively demonstrate that the legislature did
not intend this, we view the legislative history
as an indication that the legislature did not.

See id. at Y 21 (footnote omitted).

The court next addressed Wis. Stat. § 885.23 and
whether it had any relevance to the court's analysis of the
ambiguity of the paternity statutes. See id. at § 22. In
resolving this question, the court stated:

The language of the statute plainly provides for a
determination of paternity if it is relevant in a
civil action. Thus, it is plain that a paternity
action is not the only action in which a
determination of paternity may be made. We do not
agree with Alicia that § 885.23 is irrelevant to
our construction of Wis. Stat. § 767.45. Because
§ 885.23 provides a procedure for a determinatiomn
of paternity in a civil action other than a
paternity action, when paternity is relevant in
that other action, the question arises whether the
legislature intended that a paternity action be
initiated for that purpose, even though no other
order regarding the care of the child or expenses
associated with the pregnancy or the child's birth
is sought. ©One might reasonably argue that these
are simply two vehicles available to a person in
Shannon's situation. Alternatively, one might
also reasonably argue that the legislature did not
intend that a paternity action be initiated solely
for the purpose of determining paternity when it
is a relevant issue in another action.

Id. at § 22. The court concluded that, as relevant to this
case, the legislature did not intend to create two methods
to determine paternity:

11



Because there already existed a procedure for
determining paternity in a civil action within
that action, when paternity was relevant, there is
no reason to think the legislature intended to
create an entirely separate action for that
purpose when, in 1979 Wis. Laws, ch. 352, § 25, it
expanded the list of persons permitted to bring a
paternity action. Second, as we have discussed
above, the legislative history of the paternity
statute indicates that the changes in the statute
over the years were driven by policies and
purposes that do not include creating a separate
action to determine paternity for the purpose of
bringing another action.

Id. at Y 22-23.

Finally, the court noted it was specifically not
addressing whether a motion under § 885.23 should be granted
in the still-pending wrongful death lawsuit:

We are not ruling on the correctness of the
circuit court's decision in the wrongful death
action. That decision is not before us. We do
not know precisely what that decision was, what
the grounds for it were, and what arguments were
made to that court. Nothing in this opinion
requires that the circuit court in the wrongful
death action grant a motion by Shannon in that
action to allow him to establish his paternity.
Whether such a motion, if brought, should be
granted depends on the resolution of issues we do
not address in this case, including whether
Shannon's paternity is relevant in that action,
which, in turn, depends on whether, if he is the
father of C.A.V.M., he has a cause of action for
wrongful death. These issues are not before us
and we do not address them.

Id. at § 25. 1In short, the court of appeals affirmed the
trial court's dismissal of Shannon's paternity action, but
left the issue of any motion under § 885.23 for resolution

in the pending wrongful death case.

12



ARGUMENT

This appeal is not from a wrongful death action. Nor’
is it from a court order or ruling dismissing Shannon's
wrongful death action. This case is also not about whether
Shannon has the right to pursue a wrongful death claim.
Instead, this case involves what is likely the first attempt
in Wisconsin by an unmarried putative father to use a
separate paternity action under § 767.45(1) to determine the
paternity of a stillborn. Further, although the case on the
surface appears to touch on novel and significant issues
involving the rights of unmarried fathers, once one reviews
the actual facts presented on this appeal, those issues and
concerns quickly dissipate.

Although the court of appeals affirmed the dismissal
Shannon's paternity action, its decision was not fatal to
any pending wrongful death action Shannon is pursuing.
Moreover, any issues related to the wrongful death acktion
are more appropriately dealt with in the context of that
lawsuit, not this collateral action. Accordingly, despite
his arguments to the centrary, Shannon has presented no
reason for the supreme court to reverse the decision of the
court of appeals in this case.

To the contrary, the court of appeals conducted a

thorough and detailed analysis of all the relevant statutory

13



provisions and relevant legislative history of those
statutes and concluded the legislature never intended a
putative father to be able to bring a separate paternity
action under § 767.45(1) for the sole purpose of
establishing paternity of a stillborn in order to bring a
wrongful death action. See Shannon E.T., 2006 WI App 104,

Y 1. This analysis was both exhaustive and conéincing,
addressing issues and statutory provisions that had not been
argued by the parties in either the trial court or in the
court of appeals.

The court of appeals left open the question of whether
Shannon could bring a motion pursuant to § 885.23 to
determine the paternity of the stillborn in Shannon's
pending wrongful death action because that case was not
before the court in this appeal. See id. at { 25. The
court of appeals did not foreclose such a motion, but
rightfully concluded it would be inappropriate to issue a
mandate in this appeal that would be binding on an entirely
separate lawsuit not before it; arising and still pending in
a different circuit court; and involving different parties —
particularly since the court of appeals did not "know
precisely what that decision was, what the grounds for it
were, and what arguments were made to that court." See id.

The court of appeals simply concluded that a separate

14



paternity action under § 767.45(1) was inappropriate to
determine the paternity of a stillborn for use in another
wrongful death action. In effect, the court determined that
the legislature likely never even contemplated an action
such as Shannon's would be pursued under § 767.45(1).
Moreover, there are no constitutional problems under
the court of appeals' interpretation of the relevant
statutes in this appeal because the court left open the
possibility that Shannon could attempt to pursue a motion
under § 885.23 in the wrongful death action. See id. at
€ 24 n.13. Whether the facts and evidence would require the
trial court in the wrongful death action to grant Shanncn's
wotion under § 885.23 to seek a paternity finding in that
case must be resolved within the confines of that case, not
the present appeal. Accordingly, the supreme court should
reject the arguments raised by Shannon and affirm the court
of appeals decision.

I. THE COURT OF APPEALS PROPERLY CONCLUDED WIS.
STAT. § 767.45(1) DOES NOT PERMIT A MAN
ALLEGING HE IS THE FATHER TO BRING A PATERNITY
ACTION FOR THE SOLE PURPOSE OF ESTABLISHING
PATERNITY OF A STILLBORN SO THAT HE MAY BRING
A WRONGFUL DEATH ACTION.

The court of appeals concluded that the language of the
entire paternity statutory scheme was ambiguous in
addressing the dispositive issue in this case: whether a
separate paternity action under Wis. Stat. § 767.45(1) could

15



be brought by a putative father for the sole purpose of
establishing the paternity of a stillborn for use in a
wrongful death action. After reviewing all of the various
statutes involved in paternity determinations and their
history, the court of appeals concluded the legislature did
not intend § 767.45(1) to be used in the manner advocated by
Shannon.

Additionally, the court of appeals concluded the
legislature had made available a separate procedure under
Wis. Stat. § 885.23 in which, when appropriate in a civil
action, a court could order "any party to the action and any
person involved in the controversy to submit to one or more
genetic tests as provided in s. 767.84." See Wis. Stat.

§ 885.23. Because the legislature created this separate
method to determine parentage when relevant in civil cases
and because the ambiguous language of the paternity statutes
and their legislative history established that the
legislature never intended § 767.45{1) to be used in the
manner urged by Shannon, his separate paternity action in
this case was fatally flawed at its inception. The action
was properly dismissed and the court of appeals' decision

should be affirmed.
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A. Standard of Review.

This case was decided on a motion to dismiss pursuant
to Wis. Stat. § 802.06(2); thus, the court must take as true
all facts pleaded and all reasonable inferences from those
facts. See Watts v. Watts, 137 Wis. 2d 506, 512, 405 N.W.2d
305, 306 {(1987). The application of those facts to
statutory provisions, however, presents an issue of law that
is subject to de novo review. See State Pub. Serv. Comm'n
v. Wisconsin Bell, Inc., 211 Wis. 2d 751, 753, 566 N.W.2d
496, 498 (1997). Likewise, the construction and
interpretation of statutes present issues of law also
subject to de novo review. See id. Finally, whether a
complaint states a claim upon which relief may be granted is
also a question of law. See Watts, 137 Wis. 2d at 512, 405
N.W.2d at 306.

B. Allegations Relevant to Issue on Appeal.

The only dispositive "facts" on this appeal are the
allegations set forth in Shannon's original paternity
petition. (R2:2-3; R. App. 202-03). The following
allegations are significant to the court of appeals
decision: "Baby Doe" was stillborn; Alicia was the mother
who was involved in a motor vehicle accident; Alicia was
legally incapacitated; and Shannon was seeking the

determination in connection with a separate wrongful death

17



action that he filed in a different circuit court in another
county. (R2:2-3; R. App. 202-03). Shannon alleged that the
taction has been continued pending the determination in this
paternity action." (R2:2). Significantly, these are the
only allegations in the petition concerning the other
lawsuit or the nature of the trial court's ruling in that
case. (R2:2; R. App. 202).°

c. Section 767.45(1).

In Wisconsin, "paternity proceedings are statutory in
origin...." See State ex rel. Sowle v. Brittich, 7 Wis. 2d
353, 358, 96 N.W.2d 337, 341 {1959). Accordingly, if the
legislature has not specified a method for a paterxnity
determination, there is no equitable or common law method to
seek such the determination.

Section 767.45(1) provides, in relevant part:

Determination of paternity

(1) The following persons may bring an action or

motion, including an action or motion for

declaratory judgment, for the purpose of

determining the paternity of a child or for the

purpose of rebutting the presumption of paternity
under s. 891.405 or 891.41 {(1):

£

A copy of the trial court order in the wrongful death case
was submitted later to the trial court in the present
appeal, that order for continuance simply states: "Based on
the Court's discussion with legal counsel for all parties on
Thursday July 1, the Court hereby continues the above
captioned case until such time as the issue of paternity has
been established." (R19:1).

18



{(a) The child.

(b) The child's natural mother.

{c) Unless s. 767.62 (1) applies, a man presumed
to be the child's father under s. 8%1.405 or
891.41 (1).

(d) A man alleged or alleging himself to be the
father of the child.

(e) The personal representative of a person

specified under pars. (a}) to (d) if that person
has died.

Wis. Stat. § 767.45(1).

While this statute unambiguously sets forth who may
bring an action for the purpose of determining the paternity
of a "child" {including a man "alleging himself to be the
father of the child," see § 767.45(1) {d))}, the statute does
not define "child." The supreme court has recognized that
the term "child" can be ambiguous, if not specifically
defined in a statute. See Angela M.W. v. Kruzicki, 209 Wis.
2d 112, 123, 561 N.W.2d 729, 734 (1997}.

Shannon spends a significgnt portion of his brief
attacking the trial court's conclusion that the paternity
statutes required a "live" birth and that a stilibeorn fetus
was not a "child" for purpose of the statute. (Petitioner's
Br. at 9-16). 1In the court of appeals, both parties
conceded the term "child" was ambiguous. See Shannon E.T.,

2006 WI App 104, § 8. Shannon argued "child" necessarily
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included a stillborn fetus, the respondénts argued "child"
as used in § 767.45{1) required a live birth. See id. at

{ 8. Although the respondents still believe there are
legitimate issues concerning whether the legislature
intended § 767.45(1) to be used in cases where there was not
a "live" birth, that is no longer the best rationale
supporting dismissal of his paternity action, and it was
clearly not the reason the court of appeals rejected
Shannon's attempt to use the paternity statute in the manner
he is advocating.

Here the court of appeals concluded that the meaning of
the term "child" as used in § 767.45(1) alone, was not
dispositive of the issue in this case. See Shannon E.T.,
2006 WI App 104, 9§ 9-10. Likewise, unlike the trial court,
the court of appeals concluded that the term "birth," while
ambiguous was not necessarily intended to be limited to only
njive" births. See id. at { 12-13 & n.7. Thus, the court
rejected the limited analysis employed by the trial court to
resolve the issue on appeal. Instead, the court of appeals
looked to the entire statutory scheme in an attempt to
harmonize and gain insight into the intended usage of

ambiguous terms such as °“child" and "birth" throughout the

paternity statutes. See id. at Y 13.
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Courts in Wisconsin attempt to idehtify and effectuate
the legislature's intent when they interpret a statute. See
Guelig v. Guelig, 2005 WI App 212, { 24, 287 Wis. 2d 472,
704 N.W.2d 916. "Statutory context and structure” also
inform a court's interpretation of statutory language, and
courts "attempt to harmonize with surrounding and closely
related provisions in order to avoid unreasonable results."”
Id. (citation omitted). Thus, where a court can discern a
"plain meaning from these intrinsic sources," it need geo no
"further and apply the statute as written." Id. Where
there is ambigquity, a court "may also consider extrinsic
sources such as statutory history and purxrpose." See id.

Thus, the court of appeals properly attempted to
harmonize the paternity statutes by looking to the various
statutes contained within the entire paternity statutory
scheme. The court's methodology was entirely consistent and
appropriate under Wisconsin law. See id. As the court of
appeals noted, however, reviewing the entire scheme leads to
even more ampiguity surrounding'the applicability cof the
paternity statutes to this case.

For instance, Shannon was specifically requesting a
jury trial to determine the paternity of the stillborn in
this case pursuant to Wis. Stat. § 767.50{(2003-04). (R2:3;

R. App. 203). The mandatory two-part procedure set forth in
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§ 767.50{1), however, seems inapplicablé to Shannon's action
to determine the paternity of a stillborn. See Wis. Stat.
§ 767.50(1) (providing "the 2d part [of a paternity trial]
shall deal with child support, legal custody, periods of
physical placement, and related issues." (emphasis added)).

Moreover, many of the paternity statutes mandate making
decisions and orders regarding the care of the "child" and
resolving responsibility for expenses arising from the
tchild." See Wis. Stat. §§ 767.50(1) & 767.51(3). Section
767.51{3) specifically requires that a paternity judgment or
order shéll contain a detailed list of findings and
provisions, which the court of appeals concluded expressed
further legislative intent that a paternity judgment under
§ 767.45 must contain provisions regarding the child's
support, care, andlcustody. See Shannon E.T., 2006 WI App
104, § 11-12. The statutory scheme also requires
consideration of the best interests of the "child." See
Wis. Stat. §8§8 767.46(2) and 767.463(2003-04). That is
plainly incongruous when there is a stillborn.

In addition, Wis. Stat. §§ 767.475(5} and 893.88(2003-
04) permit a paternity determination within nineteen years
of a "child's" birth. Does that mean the legislature
intended a putative father to be able to bring a paternity

action under § 767.45 within nineteen years of a stillbirth?
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Shannon now urges the supreme court to look outside the
paternity statutes to the wrongful death statute in order to
interpret § 765.45, rather than looking to "surrounding and
closely related provisions in order to avoid unreasonable
results." Guelig, 2005 WI App 212, ¥ 24. The problem with
this argument is that the supreme court has already
recognized that Wisconsin courts often given different
meanings to such common statutory terms such as "child"
depending on the specific context in which it is being used.
See Angela M.W., 209 Wis. 2d at 122-123, 561 N.W.2d at 734-
35. Thus, what may be a "person" or "child" in one distinct
statutory scheme, may not have the same meaning in another
gscheme. See id. Moreover, such an analysis offen leads to
very divisive legal disputes.

Here the court of appeals concluded that, given the
overall ambiguity of such undefined terms as "birth" and
"child" as used throughout the paternity statutes, see
Shannon, 2006 WI App 104, § 13, the better approach was to
determine whether Shannon's purpose for seeking the
paternity determination of the stillborn was consistent with
the legislative intent in permitting paternity actions under
the statute in the first place. See id. at § 14.

Shannon argues that § 767.45(1) unambiguously states

that a putative father may bring an action "for the purpose
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of determining the paternity of a child" and that the
purpose for him bringiné the action in this case is
therefore irrelevant in interpreting the statutory scheme.
(Petitioner's Br. at 15). Interestingly, Shannon was the
one who specifically alleged in his paternity petition that
the purpose for his action was in connection with a wrongful
death suit. (R2:2; R. App. 202). If his purpose was
irrelevant, there was no reason for Shannon to bring it to
the trial court's attention in the first place. Moreover,
his position on this point is inconsistent with his earlier
contention that § 767.45(1) must be interpreted consistent
with the wrongful death statute. (Petitioner's Br. at 9-12).

Nonetheless, Shannon now argues the interpretation of
the statute should not require "courts in paternity actions
to assess whether a petiticner's purpose in seeking a
paternity ruling is a proper or legitimate purpose as
envisioned by the legislature." (Petitioner's Br. at 15).
Such a view of the statute would open the door to many
objectively improper uses of the court system, something it
is hard to envision the legislature intended when enacting
§ 767.45(1).

Could a paternity action be filed by a harassing former
boyfriend against a woman who miscarried to further harass

her? Could a boyfriend or husband bring a paternity action
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against a woman to determine the paternity of a fetus she
had informed him she was going to abort in order to delay
her decision? Such an expansive view of the purpose of
§ 767.45(1) as urged by Shannon would permit all manner of
illegitimate uses of the paternity procedure against women.
The court of appeals avoided opening the door to such
absurdities by looking for the legislative purpose
underpinning the paternity statutes. It did this by
independently researching the lengthy history of the *arious
paternity statutes enacted throughout Wisconsin's history,
in order to determine whether there was any evidence that
the legislature intended a putative father such as Shannon
to bring a paternity action solely for use in a wrongful
death action. See Shannon E.T., 2006 WI App 104, { 15-20.
The exhaustive and detailed history and chronology of
Wisconsin's paternity statutes as set forth by the court of
appeals will not be repeated here. See id. It is
sufficient to note that the statutory history and
legislative analysis documented by the court of appeals,
presents a very compelling case that the legislature never
envisioned or contemplated a putative father using the
paternity statutes in the manner advocated by Shannon in
this case. See id. As the court of appeals summarized:

This legislative history shows that the current
paternity statute reflects a number of important
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legislative policies and purposes: that mothers
and other entities who incur expenses related to
the mother's pregnancy, the birth of a child and
the care of a child have a procedure to determine
paternity so that the father contributes to those
expenses; that unmarried fathers have a procedure
for establishing their paternity so that they can
participate in parenting their child; that courts
have the same authority to make orders regarding
the care of children in their best interests that
they have in other actions affecting the family;
and that children of unmarried parents have a
procedure for establishing who their father is and
obtaining any benefits that flow from that. None
of these policies and purposes appear to encompass
bringing a paternity action to determine paternity
for the sole purpose of bringing another action.
Thus, while legislative history does not
conclusively demonstrate that the legislature did
not intend this, we view the legislative history
as an indication that the legislature did not.

Shannon, 2006 WI App 104, { 21 (footnote omitted; emphasis
added). Other than arguing that the courtlshould not look
to the purpose for a putative father's paternity action in
the first place, Shannon presents no argument refuting the
court of appeals' exhaustive analysis of the legislative
history of Wisconsin's paternity statutes.

Finally, the court of appeals concluded that the
legislature enacted a different method that may be available
to determine the paternity in a civil action outside of Wis.
Stat. § 767.45. Wisconsin Statute § 885.23, provides:

Whenever it is relevant in a civil action to

determine the parentage or identity of any child,

person or corpse, the court, by order, shall

direct any party to the action and any person

involved in the controversy to submit to one or
more genetic tests as provided in s. 767.84. The
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results of the tests shall be receivable as
evidence in any case where exclusion from
parentage is established or where a probability of
parentage is shown to exist. Whenever the ccurt
orders the genetic tests and one of the parties
refuses to submit to the tests that fact shall be

disclosed upon trial.

Wis. Stat. § 885.23. The court of appeals noted this
statute “plainly provides for a determination of paternity
if it is relevant in a civil action" and that "a paternity
action is not the only action in which a determination of
paternity may be made." See Shannon E.T., 2006 WI App 104,
1 22.

Shannon argues that, at his choosing, he should be able
to bring either a separate action under § 767.45 or a motion
under § 885.23 to determine the paternity of a stillborm.
The court of appeals succinctly concluded tha£ such a view

of the statutes was unreasonable. See Shannon E.T., 2006 WI

App 104, § 23.
The court noted that when:

[Tlhe predecessor to Wis. Stat. § 885.23 was
originally enacted in 1935....there already
existed a procedure for determining paternity in a
civil action within that action, when paternity
was relevant, there is no reason to think the
legislature intended to create an entirely
separate action for that purpose when, in 13573
Wis. Laws, ch. 352, § 25, it expanded the list of
persons permitted to bring a paternity action.

See Shannon E.T., 2006 WI App. 104, § 23; see also 1935 Wis.

Laws, ch. 351, § 1. Moreover, the court neted: "the
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legislative history of the paternity statute indicates that
the changes in the statute over the years were driven by
policies and purposes that do not include creating a
separate action to determine paternity for the purpose of
bringing another action." See Shannon E.T., 2006 WI App.
104, Y 23.

Finally, the court of appeals' decision is proper
because it avoids any of the purported constitutional issues
that Shannon briefly presents to the court. (Petitioner's
Br. at 12-14). 1If the legislature has provided an
alternative method for paternity determinations that may be
available in civil cases outside of a paternity action,
there are not any equal protection problems by precluding an
independent action under § 767.45(1) to determine the
paternity of a stillborn for use in a wrongful death case.
See Shannon E.T., 2006 WI App. 104, Y 234.

In short, Shannon's argument on appeal now primarily
attacks arguments not relied upon by the court of appeals or
raises issues that are not actually problems given the court
of appeals’ construcéion of the statutes. He has provided

no basis for the court of appeals decision to be reversed.
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II. IT WOULD BE IMPROPER IN THIS AFPEAL FOR THE
SUPREME COQURT TO RULE ON THE CORRECTNESS OF
ANY DECISION THAT THE TRIAL COURT IN THE
SEPARATE WRONGFUL DEATH ACTION MADE BECAUSE
THAT CASE IS NOT ON APPEAL AND INVOLVES
DIFFERENT PARTIES NOT BEFORE THE COURT.

Shannon argues in his brief that the trial court in the
wrongful death action should have ordered genetic testing
under § 885.23 rather than staying the action until
paternity was decided. (Petitioner's Br. at 4-5, 8). He
seemingly wants the supreme court to issue a ruling in this
appeal ordering the triél court in the wrongful death case
to order such testing for "judicial economy" purposes.
{Petitioner's Br. at 16).

Such a ruling would be entirely inappropriate. Shannon
is essentially seeking collateral appellate review of a non-
final order of another pending circuit court case, arising
out of a different lawsuit, involving different parties. He
wants this review even though he concedes that in this case
v [t]here is no record of the reason for [the judge's] stay
in the ... wrongful death action." (Petitioner's Br. at 9
n.2). Nonetheless, with no basis in the record, he states
" [r]ather than ordering genetic testing under Wis. Stat.

§ 885.23, the trial court entered a stay of the action.”
(Petitioner's Br. at 8). He also states, again without any
documentation in the record from the wrongful death case,
that "the trial court stayed the action, and compelled [him]
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to institute a separate paternity action." (Petitioner's
Br. at 5). In fact, there is nothing in the present recoxd
to show that § 885.23 was ever addressed or considered by
the trial court in the wrongful death case.

If Shannon wanted to challenge the non-final ruling of
the trial court in the wrongful death case, the proper
method under Wisconsin law was to seek leave to appeal from
that decision, see Wis. Stat. § 809.50(2003-04), not to’
attempt to collaterally attack that non-final decision in a
completely separate case and appeal involving different
parties. See e.g., State v. Smith, 2005 WI 104, § 21, 283
Wis. 2d 57, 699 N.W.2d 508 (stating "' [a collateral attack
is an "attempt to avoid, evade or deny the force and effect
of a judgment in an indirect manner and not in a direct
proceeding prescribed by law and instituted for the purpose
of vacating, reviewing, or annulling it.*"'"{citations
omitted)) .

As the court of appeals noted:

We are not ruling on the correctness of the

circuit court's decision in the wrongful death

action. That decision is not before us. We do

not know precisely what that decision was, what

the grounds for it were, and what arguments were

made to that court.

Id. at § 25. It is unclear how Shannon expects the supreme

court to be able to authoritatively rule on a decision of a

court when he concedes "[tlhere is no record of the reason
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for [the judge's] stay in the ... wrongful death action."
(Petitioner's Br. at 9 n.2}.

Moreover, there could significant due process concerns
if the supreme court in this appeal would issue a
dispositive and binding ruling on the trial court's decision
in the wrongful death case, without that case and decision
being appealed and properly before the court, and without
the parties to that litigation having any chance to respond
or argue against the ruling.® See Paige K.B. v. Steven
G.B., 226 Wis. 2d 210, 219, 554 N.Ww.2d 370, 374 (1999)
(noting issue preclusion can apply to parties that were not
part of the previous litigation only if the application of
the doctrine comports with due process). As this court
noted:

Due process requires that the litigant had

sufficient opportunity to be heard. Parklane

Hosiery Co. v. Shore, 439 U.S. 322, 327 n. 7, 99

S.Ct. 645, 58 L.Ed.2d 552 (1979). In other words,

due process requires that the litigant have "at

least one full and fair opportunity to litigate an

issue before being bound by a prior determination

of that issue." Parker v. Williams, 862 F.2d

1471, 1474 (11lth Cir. 1989). See also Kunzelman

v. Thompson, 799 F.2d 1172, 1174 (7th Cir. 1986).
It is fundamental that nonparties cannot be bound

&

Shannon states only an insurer of the drivers in the
accident were sued in the wrongful death action.
(Petitioner's Br. at 4). That is not accurate, Shannon also
sued individual defendants that are not part of this appeal
and whose interests are not represented in the paternity
action in any way. (R19:1)
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by a prior litigation unless their interests are

deemed to have been litigated. Mayonia M.M. [v.

Keith N.], 202 Wis.2d [460,] 468, 551 N.W.24d 31

[(Ct. App. 1996)]. Anything less is a violation

of the litigant's due process rights.

Paige K.B., 226 Wis. 2d at 226, 594 N.W.2d at 377-78.

In short, it would be improper for the supreme court in
this appeal to rule on the correctness of any ruling in the
wrongful death case that is not properly before the court or
issue any binding mandate to the trial court in the wrongful
death case.

CONCLUSION.

The court of appeals issued a thorough opinion that
correctly resolved the novel issue before it. Sharnon E.T.
has presented no reason for this decision to be reversed.
Accordingly, for the reasons set forth above, Alicia M. V.M.,
Patricia N. and Brian V.M., respectfully request that the
supreme court affirm the court of appeals decision in this
case.

Respectfully submitted this 1st day of November, 2006.

ZALEWSKI, XLINNER & KRAMER, LLP,
neys for the Respondents.

y /ﬁﬁﬁ::::::)
chael ﬁ?jﬁoman
State Bar No. 1020648

Address:

401 5th St., Suite 339
P.0O. Box 1386

Wausau, WI 524402-1386
(718) 675-1999
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ARGUMENT

SHANNON E.T. SEEKS A PATERNITY ADJUDICATION IN ORDER TO
PROSECUTE A WRONGFUL DEATH CLAIM ARISING FROM THE
STILLBIRTH OF HIS CHILD. THIS COURT SHOULD EXERCISE
ITS SUPERINTENDING POWER OVER THE LOWER COURTS TO
INSURE THE FAIR ADMINISTRATION OF JUSTICE AND THE
PROTECTION OF HIS RIGHTS AS A LITIGANT.

Respondents agree with Petitioner-Appellant-
Pettioner, Shannon E.T., that section 767.45(1) and (d)
of the Wisconsin Statutes unambiguously sets forth that
a man alleging to be the father of child may bring an
action for the purpose of deterining the paternity of
the child. (Respondents’ Brief, p. 19.) Although the
statue 1s plain, the trial court identified the issue
to be whether the term “birth of a child” in section
767.45(3) of the Wisconsin Statutes, requires the birth
of a living child.* Because the child was stillborn,
the trial court dismissed Shannon E.T.’s claim on the
ground that the paternity statute requires the birth of
a living child.

The court of appeals viewed the issue differently

than the trial court. Rather, than focusing on the

1 All references to the Wisconsin Statutes are to the 2003-

04 version.



meaning of the word “child,” the court of appeals
focused on the purpose of the paternity statue. 1In
light of the overall purpose of the paternity statute,
the court of appeals held that an unmarried father of a
stillborn child may not bring an action to establish
paternity for the sole purpose of bringing a wrongful
death action. In re Paternity of C.A.V.M., 2006 WI App
104, € 22 -23, 718 N.W.2d 729.

In reaching its conclusion, the court of appeals
pointed out that section 885.23 of the Wisconsin
Statutes provides a means of establishing paternity in
the wrongful death action. The court of appeals
reasoned that the existence of section 885.23 suggests
that the legislature did not intend that the paternity
action be used to merely establish paternity of an
alleged father in a wrongful death action.

The relevance of section 885.23 of the Wisconsin
Statutes to the holding of the court of appeals 1is
explicitly stated:

We do not agree with Alicia that § 885.23 is

irrelevant to our construction of Wis. Stat. §

767.45. Because § 885.23 provides a procedure

for a determination of paternity in a civil

action other than a paternity action, when
paternity is relevant in that other action,



the question arises whether the legislature

intended that a paternity action be initiated

for that purpose, even though no other order

regarding the care of the child or expenses

associated with the pregnancy or the child’s

birth is sought. One might reasonably argue

that these are simply two vehicles available

to a person in Shannon’s situation.

Alternatively, one might also reasonably argue

that the legislature did not intend that a

paternity action be initiated solely for the

purpose of determining paternity when it is a

relevant issue in another action.

In re Paternity of C.A.V.M., 2006 WI App 104, q 22.

No one disputes that there are two potential
statutory methods for the adjudication of paternity in
this case. Shannon E.T’s position is that he should be
permitted to establish paternity under either section
767.45 or section 885.23 of the Wisconsin Statutes.
Both the trial court and the court of appeals, however,
have precluded him from using the paternity statute.
This suggests that he must be permitted to proceed
under section 885.23.

However, the court of appeals pointedly refused to

address whether a motion under section 885.23 should be

granted in the pending wrongful death action. TIn re

Paternity of C.A.V.M., 2006 WI App 104, 91 25. The

court of appeals certainly had the authority to issue a



supervisory writ to the judge in the wrongful death
case, since it has jurisdiction over “all actions and
proceedings in the courts in the district,” as provided
by section 752.02 of the Wisconsin Statutes. Also, the
Wisconsin Constitution, Art. 7, § 5 (3) provides that
“[tlhe appeals court may issue all writs necessary in
aid of its jurisdiction and shall have supervisory
authority over all actions and proceedings in the
courts in the district.”?

This Court must now determine whether the
resolution of Shannon E.T.’s paternity claim is best
resolved in the paternity action or by motion in the
wrongful death case. As stated in State v. Holmes, 106

Wis.2d 31, 315 N.W.2d 703 (1982):

It is well established that this court
has express, inherent, implied and incidental
judicial power. Judicial power extends beyond
the power to adjudicate a particular
controversy and encompasses the power to
regulate matters related to adjudication.

[Tlhe constitution grants the supreme
court power to adopt measures necessary for
the due administration of justice in the

2 Also see section 809.51 of the Wisconsin Statutes

pertaining to supervisory writ and original jurisdiction to
issue prerogative writs.



state, including assuring litigants a fair

trial, and to protect the courts and the

judicial system.
In re Jerrell C.J., 2005 WI 105, 9 134, 283 Wis.2d 145,
699 N.W.2d 110, citing Holmes, 106 Wis.2d at 44, 315

N.w.2d 703.

CONCLUSTON

The paternity statue is plain, and the court of
appeals has needlessly complicated the issue as one of
statutory interpretation, rather than a matter of
judicial policy or supervisory authority. Although the
court of appeals strongly suggested that the proper way
for Shannon E.T. to establish paternity is in the
wrongful death action, it has left the matter in the
hands of this Court. The Supreme Court should now
exercise its superintending authority and guide the
wrongful death litigation in accordance with sound
judicial policy and the protection of the rights of

Shannon E.T. as a litigant.

Dated: November 14, 2006.
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