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ISSUES
Issue I Does a standard pollution exclusion in a homeowner’s
policy (not a CGL policy) apply to exclude coverage
for a loss caused by a “penetrating and offensive
odor” emanating from an accumulation of bat guano
so severe the house needed to be demolished?

Answered by the Circuit Court: The circuit court initially
concluded that the pollution exclusion did not apply because an
accumulation of bat guano was not “traditional pollution.” (P-
Appx. 22; R.24:27.) Upon a motion for reconsideration, the circuit
court agreed with Auto-Owners that animal excrement
constituted “waste” and was therefore a “pollutant” within the
meaning of Auto-Owners’ pollution exclusion. (P-Appx. 11-14;
R.26.)

Answered by the Court of Appeals: The Court of Appeals held
that the pollution exclusion did not apply because even though
excrement fell within the definition of “waste” in Auto-Owner’s
homeowner’s policy, “when a person reading the definition

arrives at the term ‘waste,” poop does not pop into one’s mind.”

Hirschhorn v. Auto-Owners Ins. Co., 2010 WI App 154, 12, 330



Wis. 2d 232, 792 N.W.2d 639. The Court of Appeals ruled that a

reasonable insured would, in reviewing their homeowner’s policy,

understand “waste” to be limited to “damaged, defective, or

superfluous material produced during or left over from a

manufacturing processes or industrial operation.” Id., 13.

Issue II: Does the standard pollution exclusion iIn a
homeowner’s insurance policy apply to pollutants
that result from “biological processes,” or is the
exclusion limited to industrial waste?

Answered by the Circuit Court: The circuit court initially
concluded that the pollution exclusion did not apply because an
accumulation of bat guano was not “traditional pollution.” (P-
Appx. 22; R.24:27.) Upon a motion for reconsideration, the circuit
court agreed with Auto-Owners that animal excrement
constituted “waste” and was therefore a “pollutant” within the
meaning of Auto-Owners’ pollution exclusion. (P-Appx. 11-14;
R.26.)

Answered by the Court of Appeals: The Court of Appeals

ruled that “biological processes are not part of the [pollution]

exclusion” and that the term “waste” is limited to “superfluous



material produced during or left over from a manufacturing
process or industrial operation.” Hirschhorn, 330 Wis. 2d 232,
1913, 15.

STATEMENT OF THE CASE

This is a coverage dispute under a homeowner’s insurance
policy involving the interpretation and application of a standard
pollution exclusion. The Hirschhorns made a claim under a
homeowner’s policy issued by Auto-Owners after they allegedly
were forced to demolish their vacation home in northern
Wisconsin due to a “penetrating and offensive odor” emanating
from an accumulation of bat guano that (allegedly) rendered the
home uninhabitable. (P.Appx. 30; R1:3.) Auto-Owners’ policy
excludes from coverage damage caused directly or indirectly by
the “discharge, release, escape, seepage, migration or dispersal of
pollutants”, (P-Appx. 27; R.8, Ex. 2:10), which the policy defines
as “any solid, liquid, gaseous or thermal irritant or contaminant,

including ... waste." (P-Appx. 26; R.8, Ex. 2:2.)



Auto-Owners moved for summary judgment based on the
pollution exclusion in its policy.! The circuit court initially
denied the motion, reasoning that this was not a “traditional
pollution” case.  (P-Appx. 22; R.24:27.)) However, upon
reconsideration, the circuit court ruled that the exclusion applied
because a “penetrating and offensive odor” caused by an
accumulation of animal excrement was an “rritant,” a
“contaminant,” and “waste,” such that it met the policy definition
of “pollutant.” (P-Appx. 12-13; R.26:2-3.) The Court of Appeals
reversed, ruling that the term “pollutant” in Auto-Owners’
homeowner’s policy applied only to industrial contaminants, and
not contaminants resulting from “biological processes.”
Hirschhorn, 330 Wis. 2d 232, 9910, 14-15.

This Court should reverse the Court of Appeals decision and
hold that Auto-Owners’ homeowner’s policy provides no coverage

for the Hirschhorns’ loss because a “penetrating and offensive

! Auto-Owners also argued that the Hirschhorns’ loss was not the result of an
“accidental direct physical loss to covered property” and that the exclusions
for vermin and inadequate maintenance applied. (See R.6, R. 23, & R. 24: 5-
20, 26-27).



odor” emanating from an accumulation of bat guano that
allegedly rendered the home uninhabitable falls squarely and
unambiguously within the pollution exclusion in Auto-Owners’
policy. The Court should further hold that the term “pollutant”
in Auto-Owners’ homeowner’s policy is not limited to “traditional”
industrial waste and that it includes substances that meet the
policy definition regardless of whether they result from a
“biological process.”

Given the broad wording of the pollution exclusion in Auto-
Owners’ homeowner’s policy, a reasonable insured would not read
the exclusion as limited to industrial refuse This is so because a
“penetrating and offensive odor” emanating from bat guano
satisfies the definition of “pollutant” in the policy on two separate
bases.

First, a “penetrating and offensive odor” emanating from an
accumulation of bat guano falls within the language in the
exclusion covering the “release, escape, seepage, migration or

dispersal” of a “gaseous . . . irritant or contaminant, including . . .



fumes . .. gasses....” Second, bat guano satisfies the portion of
the definition covering the “release, escape, seepage, migration or
dispersal” of a “solid, liquid . . . irritant or contaminant, including

waste.” In other words, both the bat guano itself and the

fumes emanating therefrom are excluded under the plain

language of Auto-Owners’ pollution exclusion.

A reasonable insured would not conclude that the term
“pollutant,” as defined in Auto-Owners’ pollution exclusion, does
not apply to pollutants that result from “biological processes,”
such as feces and urine. Indeed, the Consumer Products Safety
Commission expressly recognizes animal excrement as a common
household “biological contaminant.” A reasonable insured who
alleged that his home was rendered uninhabitable by a
“penetrating and offensive odor” emanating from an
accumulation of bat guano would understand that the alleged
loss 1s excluded because the loss results directly from the “release
and discharge” of a “gaseous” “irritant” and “contaminant”

emanating from “waste.”



A pollution exclusion is not ambiguous merely because it is
broad. See Richland Valley Prods., Inc. v. St. Paul Fire & Cas.
Co., 201 Wis. 2d 161, 169-173, 548 N.W.2d 127 (Ct. App. 1996)
(ruling that the undefined term “contaminant” in policy exclusion
was unambiguous). Under Peace v. Northwestern National
Insurance, 228 Wis. 2d 106, 140, 596 N.W.2d 429 (1999), a
pollution exclusion should be given its plain and ordinary
meaning, and should not be interpreted according to a “terms-of-
art” approach that limits the exclusion to “traditional” forms of
“industrial and environmental pollution.” Further, under United
States Fire Insurance Co. v. Ace Baking Co., 164 Wis. 2d 499, 476
N.W.2d 280 (Ct. App. 1991), “foul” odors caused by a foreign
substances (in that case, fabric softener) fall within the definition
of “pollutant” in a pollution exclusion.

Also, a number of decisions from other jurisdictions recognize
excrement to be a “pollutant” within the meaning of a standard
pollution exclusion. The Hirschhorns have cited no case in which

any court has interpreted a standard pollution exclusion in a



homeowner’s policy to apply to only industrial pollution and not
pollution caused by “biological processes.”

By focusing on the origin of the pollutant, rather than whether
its characteristics satisfy the policy definition, the Court of
Appeals’ decision below results in the inexplicable conclusion that
the pollution exclusion applies only to risks that are not related
to the type of property insured. In other words, under the Court
of Appeals decision, only pollutants that are unrelated to
homeownership fall within the scope of the pollution exclusion in
a homeowner’s policy. This holding fundamentally alters the
nature of the standard Aomeowner’s pollution exclusion such that
it does not cover household pollutants and has exposed insurers
to a whole new category of risks. The Court of Appeals decision
forces insurers to provide coverage for damages caused by
common household pollutants, such as bacteria, viruses, fungi,
mold, dust mites, sewage containing any form of excrement,

human or animal, and virtually all unwanted organic substances.



This result is wholly at odds with the language of the pollution
exclusion.

Based on the clear, unambiguous language in Auto-Owners’
policy, the well-established rules for construing insurance
contracts, and established precedent, Auto-Owners’ pollution
exclusion has only one meaning: It excludes from coverage any
loss resulting “resulting directly or indirectly” from the
“discharge, release, escape, seepage, migration or dispersal of’
“any solid, liquid, gaseous or thermal irritant or contaminant,
including smoke, vapor, soot, fumes, acids, alkalis, chemicals,
liquids, gases and waste’—regardless of the source of the
substance. No reasonable person can read the pollution exclusion
in  Auto-Owners’ homeowner’s policy, including the policy
definition of “pollutants,” and conclude the exclusion does not
apply to damage caused by a “penetrating and offensive odor”
emanating from unwanted animal feces and urine inside the

structure. Therefore, this Court should reverse the decision of



the Court of Appeals and hold there is no coverage for the
Hirschhorns’ loss under Auto-Owners’ policy.
A.  Factual Summary

The facts in this case are undisputed and brief. Auto-Owners
issued a policy of homeowner’s insurance to Joel and Evelyn
Hirschhorn, covering their summer vacation home in Lake
Tomahawk, Oneida County. They listed the properly for sale in
May, 2007, at which time their real estate broker inspected the
premises. The broker performed another inspection in July,
2007, and noticed the presence of bat guano at the house. The
broker investigated further and discovered the presence of bats at
the residence. The broker attempted to clean the premises and
remove the bats, but when the Hirschhorns stayed in the
property in August of 2007, they noticed a “penetrating and
offense odor” that they claimed made the premises uninhabitable.
The Hirschhorns then hired a contractor to inspect the premises
and provide a remediation quote. The contractor determined that

the odor was caused by an accumulation of bat urine and feces

10



between the siding and the walls of the house. The Hirschhorns
filed a property loss notice with Auto-Owners, which Auto-
Owners denied. Hirschhorn, 330 Wis. 2d 232, §92-3.

The Hirschhorns then filed suit against Auto-Owners. After
suit was initiated, the Hirschhorns demolished the house,
purportedly because the “penetrating and offensive” odor made
the house uninhabitable and unmarketable. (Complaint, 9: P-
Appx. 30; R.1:3.) The Complaint specifically alleges that “the
home became uninhabitable and wunsaleable due to the
penetrating and offensive odor” and that the “drapes, carpet,
fabrics, and furniture were rendered unusable as a result of the
absorption of the bat guano odor.” (/d.)

Auto-Owners’ policy contains a standard “pollution exclusion”
used in homeowner’s policies that excludes from coverage any
loss “resulting directly or indirectly” from any of the following:
“discharge, release, escape, seepage, migration or dispersal of
pollutants . . .” (P-Appx. 27; R.8, Ex.2:10.) The term “pollutants”

1s defined to mean “any solid, liquid, gaseous or thermal irritant

11



or contaminant, including smoke, vapor, soot, fumes, acids,
alkalis, chemicals, liquids, gases and waste.” “Waste” includes,
but is not limited to, “materials to be recycled, reconditioned or
reclaimed.” (P-Appx. 26 R.8, Ex.2:2.)
B.  Procedural Posture

Auto-Owners moved for summary judgment after the parties
conducted limited discovery on the issue of coverage. Auto-
Owners advanced several arguments in support of its motion for
summary judgment, including that the Hirschhorns’ loss fell
within the policy’s pollution exclusion. The circuit court initially
denied Auto-Owners motion for summary judgment and

concluded that the pollution exclusion did not apply, reasoning:

When we talk about pollution, it’s usually a leakage
or seeping from a polluted area into some other area
causing damage. And we don’t have that same
situation here. We have the damage actually being
caused by things coming into the structure ... which
1sn’t the same as the traditional pollution cases.

(P-Appx. 22; R.24:27.)
However, the circuit court subsequently granted Auto-Owners’
motion for reconsideration and ruled that the pollution exclusion

applied because a “penetrating and offensive odor” caused by an

12



accumulation of animal excrement was an “irritant,” a
“contaminant,” and “waste,” such that it met the policy definition

of “pollutant”

Under the Auto-Owners policy, "pollutant means any solid,
liquid, gaseous or thermal irritant or contaminant, including ...
waste."

Excrement is certainly understood to be "waste."
Dictionary definitions confirm that "waste" includes excretions
such as feces or urine. Waste, or pollution, was carried into the
Hirschhorn residence by a force of nature and was deposited
there as a solid and liquid contaminant. The substances
rendered the interior of the residence offensive to the extent
that Ms. Hirschhorn couldn't breathe in the house. In fact, the
house was a total loss due to this pollution.

According to Peace, to qualify as a "pollutant", the bat
excrement would also have to be the result of a “discharge,
release, escape, seepage, migration or dispersal" of the
pollutant which directly or indirectly caused the loss. There can
be no other conclusion but that the offensive substances, the
pollutants, were carried into the residence by bats and
discharged or released in the attic. The substances
subsequently seeped or were disbursed throughout the
residence to cause the loss.

Clearly, the pollution exclusion of the policy applies and
this court erred in finding to the contrary from the bench.

(P-Appx. 12-13; R.26:2-3.) Therefore, the Court dismissed the
Complaint. (P-Appx. 10; R.28.)
The Hirschhorns appealed, and the Court of Appeals reversed.

Hirschhorn, 330 Wis. 2d 232. The Court of Appeals analogized

13



animal excrement to the normally benign carbon dioxide that was
addressed in Donaldson v. Urban Land Interests, Inc., 211 Wis.

2d 224, 230, 564 N.W.2d 728 (1997), and concluded that a
reasonable insured would not consider substances resulting from

a “biological process” to be “waste” under the policy:

Here, we conclude excreted bat guano is akin to exhaled
carbon dioxide, both biologically and as a reasonable insured
homeowner would view it regarding the pollution exclusion.
One could review the pollution exclusion as a whole and
reasonably interpret “pollutant” as not including bat guano
excreted inside a house. . . .

However, waste, in its context here listed as an example
of a pollutant, would not unavoidably be interpreted as
excrement.  Substituting the terms makes this evident:
“smoke, vapor, soot, fumes, acids, alkalis, chemicals, liquids,
gasses and [excrement].” As the saying goes, “one of these
things is not like the others.”

The policy definitions of “pollutant” and “waste” are
further informed by the policy’s exclusionary clause itself,
which omits coverage for the “discharge, release, escape,
seepage, migration or dispersal of pollutants.” None of those
terms particularly suggest the movement of excrement.
Rather, the bodily processes by which wastes such as carbon
dioxide, urine, or feces move out of an organism would more
commonly be described as respiration, elimination, excretion,
or some other term suggesting a biological process. Thus, at
best, the clause’s action words do not suggest to the reader a
biological process, and they may even suggest that brological
processes are not part of the exclusion. Therefore, because a
person might reasonably interpret the pollution exclusion as
not contemplating bat guano, coverage is not excluded.

14



Hirschhorn, 330 Wis. 2d 232, 9910, 14-15 (footnotes omitted)
(emphasis added).

The Court of Appeals restricted the meaning of “waste” by
picking one dictionary definition from among several available
and limiting the definition of “waste” to “damaged, defective, or
superfluous material produced during or left over from a
manufacturing processes or industrial operation.” [Id., Y13.
Thus, the Court of Appeals’ decision essentially stands for the
proposition that pollutants that result from “biological processes”
do not fall within the scope of the standard homeowner policy
pollution exclusion and that the term “waste” i1s limited to

industrial refuse.

STANDARDS OF REVIEW

Questions of insurance coverage are reviewed de novo, without
deference to the circuit court. Schaefer v. Gen. Cas. Co., 175 Wis.
2d 80, 84, 498 N.W.2d 855 (Ct. App. 1993). Insurance policies are

interpreted by applying well-established rules of construction.

15



Courts first look to the insuring clause of a policy to determine
if it provides coverage for the loss alleged; if so, relevant
exclusions are examined; and, finally, any exceptions to those
exclusions are considered to determine if coverage for losses
otherwise excluded is restored. Sass v. Acuity, 2009 WI App 32,
95, 316 Wis. 2d 752, 757, 765 N.W.2d 582. In undertaking this
analysis, the policy 1s “construed to ascertain and effectuate the
parties’ intent.” Ace Baking 164 Wis. 2d at 502.

Clear contractual provisions “must be construed as [theyl
stand[l.” Id  “If the language of an insurance policy is
unambiguous, a court will not rewrite the policy by construction
and will interpret the policy according to its plain and ordinary
meaning to avoid imposing contract obligations that the parties
did not undertake.” Frost v. Whitbeck, 2002 WI 129, 919, 257
Wis. 2d 80, 654 N.W.2d 225. Courts may not “add words” to a
policy to arrive at a favored construction. Folkman v. Quamme,
2003 WI 116, 942, 264 Wis. 2d 617, 665 N.W.2d 857. A policy

(113

should not be rewritten by construction to bind an insurer to a

16



risk ... it [never] contemplateld] or [intended] to cover, and for
which it was not paid.” Blum v. 1st Auto & Cas. Ins. Co., 2010
WI 78, 919, 326 Wis. 2d 729, 786 N.W.2d 78 (quoting Limpert v.
Smith, 56 Wis. 2d 632, 640, 203 N.W.2d 29 (1973)).

Policy provisions that have more than one reasonable meaning
are considered ambiguous and are construed in favor of coverage.
Varda v. Acuity, 2005 WI App 167, 98, 284 Wis. 2d 552, 558, 702
N.W.2d 65. However, “any ambiguity must be genuine.” Bulen v.
West Bend Mut., 125 Wis. 2d 259, 264, 371 N.W.2d 392 (Ct. App.
1985). Thus, a policy is not rendered ambiguous anytime an
insured 1s able to conjure up “any interpretation that 1is
grammatically plausible and creates coverage . . ..” State Farm
Mut. Auto. Ins. Co. v. Langridge, 2004 WI 113, 947, 275 Wis. 2d
35, 683 N.W.2d 75. An interpretation cannot be reasonable if it
conflicts with the nature of the insurance provided under the
policy or frustrates the purpose of the policy at issue. Blum, 326
Wis. 2d 729, 923; Muehlenbein v. West Bend Mut. Ins. Co., 175

Wis. 2d 259, 265, 499 N.W.2d 233 (Ct. App. 1993). Stated

17



differently, “the mere fact that a word has more than one
meaning does not necessarily make the word ‘ambiguous’ if only
one meaning comports with the parties’ reasonable expectations.”
Ace Baking 164 Wis. 2d at 503.

ARGUMENT

A.  Under The Plain Meaning of Auto-Owners’ Pollution
Exclusion, There is no Coverage for Losses Resulting From
an Accumulation of Bat Guano or From The Odors
Emanating Therefrom.

The pollution exclusion in Auto-Owners’ homeowner’s policy
plainly informs an insured that the policy does not provide
coverage for any loss “resulting directly or indirectly” from any of
the following: “discharge, release, escape, seepage, migration or
dispersal of pollutants. . . .” (P-Appx.27; R.8, Ex. 2:10.) The term
“pollutants” is defined to mean “any solid, liquid, gaseous or
thermal irritant or contaminant, including smoke, vapor, soot,
fumes, acids, alkalis, chemicals, liquids, gases and waste.”
“Waste” includes, but is not limited to, “materials to be recycled,

reconditioned or reclaimed.” (P-Appx. 26; R.8, Ex. 2:2.) The

18



pollution exclusion thus contains two requirements: 1) The
damage alleged must have been caused by the “discharge,
release, escape, seepage, migration or dispersal”’ of a substance;
and 2) The substance at issue must meet the definition of
“pollutants.” Based on the allegations in the Hirschhorns’
Complaint and the definition of “pollutants,” no reasonable
insured could conclude that the loss alleged is not excluded under
the pollution exclusion.

The Hirschhorns’ Complaint alleges they were forced to
demolish their vacation home because the “penetrating and
offensive” “resulting from the accumulation of bat guano between
the siding and the walls of the home.” (Complaint, 19: P-
Appx.30; R.1:3.) The Complaint specifically alleges that “the
home became uninhabitable and unsaleable due to the
penetrating and offensive odor” and that the “drapes, carpet,
fabrics, and furniture were rendered unusable as a result of the

absorption of the bat guano odor.” (/d) Under the plain
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language of Auto-Owners’ policy, there is no coverage for the
alleged loss.
1. The Bat Guano and Odor Emanating Therefrom Are
Alleged to Have Been Discharged, Released, and
Dispersed Throughout The Hirschhorns’ Home.

There can be no serious dispute that the bat feces and urine
that were deposited between the walls of the Hirschhorns’ home
and the attic were “dischargeld], releaseld], . . . or “disperseld]”
throughout the house. Likewise, there can be no serious
argument that the “penetrating and offensive odor” emanating
from bat urine and feces was “dischargeld], releaseld] . . . or
“disperse[d]” throughout the house or that the odor did not
“escape, seepll, or migratle]” from the source of the bat guano to
all areas of the house, including the Hirschhorns’ furniture.

Both the “penetrating and offensive odor” emanating from the
bat guano and the bat guano itself were “dischargeld], releaseld],

and “dispersel[d]” throughout the Hirschhorns’ home.

Therefore, the first requirement of the pollution exclusion 1is

unambiguously satisfied. As to the second requirement, no
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reasonable insured can dispute that both the bat guano and the

’

odor emanating therefrom constitute “irritants,” “contaminants,”
and “waste,” thus satisfying the definition of “pollutants” in
Auto-Owners’ policy.
2. A “Penetrating and Offensive” Odor From Bat Guano
1s a “Gaseous” “Irritant” and “Contaminant” That
Was “Released” and “Dispersed” Throughout the
Hirschhorns’ Home.

The Hirschhorns cannot reasonably dispute that the
“penetrating and offensive odor” alleged in their Complaint
qualifies as a “gaseous . . . irritant or contaminant, including . . .
fumes, . . . gases and waste.” The Complaint specifically alleges
that “the [Hirschhorns’] home became uninhabitable and
unsaleable due to the penetrating and offensive odor” and that
the “drapes, carpet, fabrics, and furniture were rendered
unusable as a result of the absorption of the bat guano odor.”
(Complaint, 19: P-Appx.30; R.1:3.)

By its very nature, a “penetrating and offensive odor” falls

within the meaning of the term “gasses” and “fumes.” It also

unquestionably qualifies as an “irritant” and “contaminant.” The
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Complaint plainly asserts that that the odor from the bat guano
“penetrated”—i.e.  “contaminated”—the house and the
Hirschhorns’ personal belongings and that the smell irritated
them to such an extent that the house became uninhabitable.

In Richland Valley Products, Inc. v. St. Paul Fire & Cas. Co.,
201 Wis. 2d 161, 169-170, 548 N.W.2d 127 (Ct. App. 1996), the
Court of Appeals defined “contamination” as an “impairment” or

P11

“Impurity” “resulting from mixture or contact with a foreign
substance[.]” (quoted source omitted). The fouling of the
Hirschhorns’ house and personal belongings as a result of
rancorous odors emanating from animal feces satisfies this
definition of “contamination.” The foul and rancorous odor of
animal feces and urine throughout the house certainly resulted
from the house’s contact with a “foreign substance”—the guano—
and the odor certainly rendered the home “impure” and
uninhabitable.

Moreover, no reasonable person can dispute that a

“penetrating and offensive odor” that ruins furniture and renders
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a house unlivable is an “irritant” to the occupants of the home.
Given that case law has recognized that odors from generally
benign substances such as fabric softener can constitute
“pollutants,” Ace Baking Co., 164 Wis. 2d at 500, it would be
patently unreasonable to conclude that a “penetrating and
offensive odor” from animal excrement is not a pollutant, as that
term in defined in Auto-Owners’ policy.

3. Bat Guano is a “Solid,” “Liquid” “Contaminant” and
“Irritant” That Was ‘“Released” and “Dispersed”
Throughout The Home and Also Constitutes “Waste.”

Additionally, the bat guano itself qualifies as a “pollutant”
under the definition in Auto-Owners’ policy, as animal urine and
feces are encompassed within the meaning of the phrase “solid
[or] liquid . . . irritant or contaminant, including . . . waste.”
Clearly, bat feces and urine are a “solid” and “liquid”,
respectively, that were allegedly “releaseld] [and] “dispersl[ed]”
inside the walls of the Hirschorns’ home and in the attic.

Bat guano undoubtedly satisfies the definition of

“contaminant” in Richland Valley Products, 201 Wis. 2d at 169-
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170, as it is a “foreign substance” that rendered the Hirschhorns’
home “impure” and uninhabitable. Likewise, the guano
“irritated” the Hirschhorns to such an extent that they deemed it
necessary to demolish the house.

Further, contrary to the Court of Appeals’ conclusion, the
guano itself also constitutes “waste.” While the term “waste” is
not expressly defined in the policy, it has a common and ordinary
meaning that includes animal excrement. The American

Heritage College Dictionary 1548 (4th ed. 2004), defines “waste”

to include:
4a. An unusable or unwanted substance or material. . . .6. The
undigested residue of food eliminated from the body. . . .3.

Excreted from the body . . ..
Additionally, the Merriam Webster Dictionary 591-92 (1995),
defines “waste” to include:

6: material (as feces), produced but not used by a living
organism. . ..
4 excreted from or stored in inert form in a living

organism as a by product of a vital activity <-matter from
birds>

Certainly, bat guano 1is “unwanted” in the context of

homeownership. Regardless of any commercial uses of bat guano,
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an ordinary, reasonable homeowner would not consider bat guano
to be a desirable or wanted substance in or around his/her home.
Similarly, there can be no doubt that bat guano is “excreted” and
includes “feces.”

While there are other definitions for “waste” that refer to
garbage and industrial refuse, the fact that a word has multiple
definitions does not render it ambiguous under Wisconsin law.
Ace Baking, 164 Wis. 2d at 503. Similarly the fact that Auto-
Owners’ policy states that the term “waste” includes “materials to
be recycled, reconditioned or reclaimed,” (P-Appx. 26; R.2, Ex.
8:2.), does not limit the term “waste” to those examples. See
Richland Valley Prods., 201 Wis. 2d at 172 (rejecting the “trial
court[’s] conclulsion] that [based on] the wording ‘contamination
including fungal or bacterial contamination’ in St. Paul's policy
that the exclusion 1s restricted to fungal or bacterial
contamination.”)

Because both the odors emanating from the accumulation of

bat guano and the bat guano itself fall within Auto-Owners’
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policy definition of “pollutant,” there is no coverage for the
Hirschhorns’ loss under the plain language of the policy. Any
attempt to “construe” the policy to find coverage is unreasonable,
as it cannot be squared with the actual policy language in the
pollution exclusion and the allegations in the Hirschhorns’
Complaint. The fact that the loss alleged by the Hirschhorns
qualifies under more than one of the categories of “pollutants” in
the policy demonstrates that no reasonable homeowner could
conclude there was coverage for this loss.
B.  The Pollution Exclusion is Not Ambiguous Merely Because
it is Broad, And No Reasonable Insured Could Conclude
That a “Penetrating and Offensive Odor” Emanating From

Bat Guano Does Not Fall Under an Exclusion Covering
“Gases”, “Irritants”, and “Waste.

The Court of Appeals and the Hirschhorns claim that the
pollution exclusion is ambiguous because the terms “pollutants”
and “waste” are broadly defined, and allegedly an insured could
conclude that the scope of the exclusion is more limited. This

type of argument was expressly rejected by the court of appeals

in Richland Valley Prods., 201 Wis. 2d 161. There, a business
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owner sought coverage under its property insurance policy after
its products (ice cream and “frozen water novelties”) were
damaged due to mixing of brine and ammonia in its cooling
system. [/d. at 165. The insurer denied coverage under the
policy’s contamination exclusion, arguing that the combination of
chemicals in the cooling system that damaged the products
constituted “contamination.”

The court of appeals agreed and held that the loss alleged fell
within the broad definition and common understanding of the
word “contamination” and that “contamination” was not limited
to spoiled foodstuffs. The court of appeals explained:
“Contamination’ may describe damage to food, . . . but
‘contamination’ is by no means limited to food spoilage.” Id. at
170 (citations and quoted sources omitted). Similarly, here, the
fact that “waste” and “pollutants” may include industrial refuse
does not mean they can be read reasonably as being limited to

industrial refuse.
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The court in Richland Valley Products also refused to rule that
the term “contamination” should be construed narrowly, in
accordance with the examples of contaminants set forth in the
policy. It specifically rejected the circuit court’s reasoning “that
contamination had not occurred because . . . the galvanizing
broke loose, in “a very short process, . . . . [and] the conditions
listed in the contamination exclusion clause, “mold, wet or dry
rot, rust, corrosion or contamination,” . . . are slow processes that
occur over time.” Id. at 172. Moreover, the court of appeals
refused to limit the term “contaminants” to examples in the
policy such as “fungal or bacterial contamination,” noting that
such a limitation could not be supported in light of the broad
definition of “contaminants.” /d. at 173.

Following the analytical framework of RKichland Valley
Products, the pollution exclusion in Auto-Owners’ policy cannot
be considered ambiguous merely because it extends to a large
class of “pollutants” and a variety of “waste” is encompassed

within the definition. Bat guano i1s encompassed within the
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ordinary definition of “waste.” A “penetrating and offensive odor”
emanating from bat guano constitutes a “discharge, release,
escape, seepage, migration or dispersal” of a “solid, liquid,
gaseous. . . irritant or contaminant, including . . . fumes, . . .
gases and waste.”  Therefore, Auto-Owners’ policy is not
ambiguous merely because the pollution exclusion encompasses a
wide variety of “pollutants” and several forms of “waste” other
than animal excrement.

The analysis is not, as the Court of Appeals stated, whether
“waste, in its context here listed as an example of a pollutant,
would not wunavoidably be interpreted as excrement.”
Hirschhorn, 330 Wis. 2d 232, 915. The proper analysis is
whether in the context of the pollution exclusion, the term
“waste” Includes animal excrement. Stated differently, the fact

that the term “waste” includes substances other than animal

feces, does not make the exclusion ambiguous as to whether it

applies to animal feces. See also Varda v. Acuity, 2005 WI App

167, 18, 284 Wis .2d 552, 563, 702 N.W.2d 65 (refusing to find
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policy term “motorized land conveyance” ambiguous as to a riding
lawnmower: “We see no similar linguistic ambiguity in the
phrase motorized land conveyances. A riding mower works on
land, has a motor, and carries or transports its operator.”).

Even assuming, arguendo, that the term “waste” 1is
ambiguous, the loss alleged by the Hirschorns is nonetheless
unambiguously excluded under the remainder of the pollution
exclusion. No reasonable person can claim that a “penetrating
and offensive odor” from animal feces ruined his furniture and
made his house uninhabitable and yet contend that the odor and
feces are not “solid, liquid, [or] gaseous . . . irritant[s] or
contaminant[s].” (P-Appx. 27; R.8, Ex.2:10.) No reasonable
person can claim that a house that was rendered uninhabitable
due to a “penetrating and offensive” odor emanating from animal
feces, was not damaged by the “discharge, release, escape,
seepage, migration or dispersal” of a “solid, liquid, [or] gaseous . .
. irritant or contaminant, including . . . fumes . . . . [and] gases.”

To conclude otherwise would “be ‘a disservice to the English

30



languagel.]” Peace, 228 Wis. 2d at 135 (quoting Auto-Owners

Ins. Co. v. Hanson, 588 N.W.2d 777, 779 (Minn. Ct. App. 1999)

(following Board of Regents v. Royal Ins. Co., 517 N.W.2d 888

(Minn. 1994))).

C. No Reasonable Person Can Read Auto-Owners’ Pollution
Exclusion and Conclude That it Applies Only to Industrial

Waste or That The Exclusion Does Not Cover Pollution
Resulting From Biological Processes.

1. The Artificial Restrictions on the Definitions of
“Pollutants” and “Waste” Imposed by The Court of
Appeals Have No Basis in The Policy Language.

The Court of Appeals’ interpreted Auto-Owners’ pollution
exclusion so that the term “waste” included only industrial
“garbage, rubbish,” and restricted the definition of “pollutants” to
exclude those that are not the result of “biological processes.”
Hirschhorn, 330 Wis. 2d 232, Y913, 15. These limitations cannot
be supported by any reasonable reading of the text of the
pollution exclusion.

There is no exception in the policy for “waste” or other

“pollutants” that result from biological processes. Nothing in the
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text of the policy even remotely “suggest[s] that biological
processes are not part of the exclusion.” Hirschhorn, 330 Wis. 2d
232, 915. Likewise, there is no language in the policy referring to
industrial garbage or rubbish. In short, the restrictions imposed
by the Court of Appeals have no basis in the text of the policy
exclusion. Indeed, it is apparent that the Court of Appeals
simply picked a dictionary definition of the word “waste” it
preferred and then applied that definition to alter the terms of
Auto-Owners’ policy. See Hirschhorn, 330 Wis. 2d 232, Y13
(limiting the definition of “waste” to “damaged, defective, or
superfluous material produced during or left over from a
manufacturing processes or industrial operation.”)

This Court has cautioned that in examining dictionary
definitions, “a court has to be careful not to select a friendly
definition it likes from the many offered . . . . Otherwise, . . .
‘resort to a dictionary can be, as Justice Scalia has written of the
use of legislative history, “the equivalent of entering a crowded

cocktail party and looking over the heads of the guests for one's
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friends.”” Zarder v. Humana Ins. Co., 2009 WI App 34, 914 n.1,
316 Wis. 2d 573, 765 N.W.2d 839 (quoting Noftke v. Bakke, 2009
WI 10, 960, 315 Wis. 2d 350, 760 N.W.2d 156 (Abrahamson, C.dJ.,
dissenting)) (in turn quoting Conroy v. Aniskoff, 507 U.S. 511,
519 (1993) (Scalia, J., concurring)).

Here, the Court of Appeals’ reliance on one particular
dictionary definition of “waste” and its artificial restriction of the
term “pollutants” simply cannot be squared with the actual text
of the pollution exclusion in Auto-Owners’ policy. There is no
language in either the pollution exclusion or the definition of
“pollutants” that even remotely suggests the exclusion is limited
only to non-biological industrial pollution.

Moreover, an insured cannot rely on colloquial understandings
of a clearly defined policy term to create an ambiguity in the
policy. The fact that “poop does not pop into one’s mind,”
Hirschhorn, 330 Wis. 2d 232, 912, when the terms “waste” and
“pollutant” are used in common speech cannot override the fact

that animal excrement 1s encompassed within the express
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language of the policy definition of “pollutant.” As this Court
stated in Peace, 228 Wis. 2d at 136, “pollutants’—is specifically

defined in the policy; the definition cannot be undone by different

notions of ‘pollution’ outside the policy.” (Emphasis added.) See

also Ace Baking 164 Wis. 2d at 503 (alternative meaning of words
cannot create ambiguity when the meaning is specifically defined
in the policy).
2. The Court of Appeals Interpretation of the Policy 1s
Not Reasonable Because it Conflicts With the
Purpose and Nature of the Risks Insured Under a
Homeowners’ Policy.

In Langridge, 275 Wis. 2d 35, 947, this Court cautioned that
when examining competing definitions of term in an insurance
policy, “[a] court must be careful not to lose sight of the goal of
judicial construction, which i1s to advance the reasonable
expectations of the parties.” In Blum, this Court re-affirmed that
a interpretation of an insurance policy that is grammatically
possible cannot be reasonable if it conflicts with the nature of the

insurance provided under the policy or frustrates the purpose of

the policy at issue. Blum, 326 Wis. 2d 729, §23.
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Here, the Court of Appeals’ restrictive interpretation of Auto-
Owners’ pollution exclusion conflicts with the nature and purpose
of a homeowner’s policy and is patently unreasonable when
considering the types of losses commonly suffered by
homeowners. It seems self-evident that the purpose of a
homeowner’s policy of property damage insurance is to insure
against certain risks associated with home ownership.
Interpreting an exclusion assumes the risk falls within the
original grant of coverage. Sass, 316 Wis. 2d 752, 45. Thus, the
purpose of an exclusion in a homeowner’s insurance policy is to
exclude coverage of certain risks associated with home
ownership.

The Court of Appeals interpreted Auto-Owners’ pollution
exclusion so that it applies only to industrial “garbage [or]
rubbish,” that is not the result of “biological processes.”
Hirschhorn, 330 Wis. 2d 232, 4913, 15. Such a construction
makes absolutely no sense in the context of a homeowner’s policy

of property damage insurance. While certainly homes can be
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affected by the presence of latent chemical industrial waste,
homes are subject to a variety of different types of pollutants,
both chemical and biological, that have nothing to do with toxic
industrial waste.

Under the Court of Appeals’ interpretation, a plethora of
common, household pollutants such as mold, fungi, sewage, dust-
mites, spores, and other non-chemical, non-industrial pollutants
are written out of the pollution exclusion. Indeed, the class of
household “biological pollutants” is quite broad. An online
publication from the Environmental Protection Agency lists a
number of airborne biological pollutants found in homes,
including radon, various combustion pollutants, nitrogen dioxide,
and a variety of volatile organic compounds. Care For Your Air:
a Guide to Indoor Air Quality, Envtl. Prot. Agency, EPA 404/f-
08/008, September 2008, available at

http://www.epa.gov/iag/pubs/careforyourair.html, /ast visited Apr.

9, 2011. (P-Appx. 102-03.)
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In addition, the Consumer Products Safety Commission
includes the following in their list of common, “biological
contaminants” found in homes: “bacteria, molds, mildew, viruses,
animal dander and cat saliva, house dust mites, cockroaches, and
pollen.”  The Inside Story: A Guide to Indoor Pollution,
Consumer Prod. Safety Comm’n & Ennvtl. Prot. Agency, CPSC
Document # 450 (available at

http://www.cpsc.gov/cpscpub/pubs/450.html#Refguide), last

visited Apr. 9, 2011. Notably, this document specifically includes

“urine from rats and mice’ as a “biological contaminant.” /d.

(emphasis added). (P-Appx.112.)

Under the Court of Appeals’ decision, all of these common
household pollutants fall outside the pollution exclusion because
they result from “biological processes.” It is simply not
reasonable to conclude that a broadly-drafted pollution exclusion
in a homeowner’s policy is limited to non-biological industrial

pollution.
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The effect of the Court of Appeals’ decision is that the
pollution exclusion in Auto-Owners’ policy (and every other
homeowner’s policy in Wisconsin that contains an analogous
exclusion) operates to exclude only risks of pollution that relate to
industrial waste, but not other types of pollution more common to

residential households. In other words, under the Court of

Appeals’ “construction” of Auto-Owners’ policy, the pollution

exclusion applies only to risks that are not related to the type of

property insured. This was never the intent of the pollution

exclusion; nor does such a reading comport with the broad
language utilized in the exclusion.

D. There is no Support or Precedent for The Court of Appeals’
“Biological Processes” Exception to The Pollution Exclusion

The Court of Appeals relied almost exclusively upon this
Court’s decision in Donaldson v. Urban Land Interests, Inc., 211
Wis. 2d 224, 564 N.W.2d 728 (1997), for the proposition that
biological contaminants do not fall within the purview of the

standard pollution exclusion. However, nothing in Donaldson
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supports this conclusion. ZDonaldson, 211 Wis. 2d at 226-227,
merely held that the standard pollution exclusion in a CGL policy
was ambiguous as to whether the policy provided coverage for
“personal injury claims arising from the inadequate ventilation of

b

exhaled carbon dioxide in an office building . . . .” Donaldson
made no broad proclamation regarding pollutants that result
from “biological processes.”

Despite the narrow holding of Donaldson, the Court of Appeals
concluded that “excreted bat guano is akin to exhaled carbon
dioxide, both biologically and as a reasonable homeowner would
view it regarding the pollution exclusions.” Hirschhorn, 910.
Nothing could be further from the truth.

To begin with, in Donaldson, 211 Wis. 2d at 233, this Court
reasoned that the pollution exclusion was ambiguous because
“le]xhaled carbon dioxide can achieve an injurious concentration
in a poorly ventilated area, but it would not necessarily be
understood by a reasonable insured to meet the policy definition

)

of a ‘pollutant.” The same cannot be said of “penetrating and
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offensive odors” caused by an accumulation of bat guano in a
house. Carbon dioxide is a substance present in all places where
one or more humans congregate. Most ordinary people expect
there to be some level of carbon dioxide in an enclosed area.
Donaldson recognized that carbon dioxide is generally not
harmful or a pollutant and it was only because the building in
that case was poorly ventilated that accumulations of carbon
dioxide became a problem.

In contrast, foul and rancorous odors emanating from animal
feces and urine are NOT expected to be present in a home. There
are no circumstances under which “penetrating and offensive
odors” coming from animal excrement in a home would be
considered benign or not harmful. The presence of an
accumulation of bat guano in a home that gives off “penetrating
and offensive odors” will a/ways be harmful. There are no
circumstances under which a reasonable homeowner would want

or expect the presence of bat guano in his or her home.
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In the context of home ownership and a homeowner’s policy of
Iinsurance, accumulations of animal feces are just not comparable
to carbon dioxide emitted by human beings. Therefore,
Donaldson does not support either the Court of Appeals’ specific
holding that odor emanating from bat guano is not a pollutant, or
1ts more sweeping conclusion that a standard pollution exclusion
has no application to any form of pollutant resulting from a
“biological process.”

E. The Court of Appeals’ Interpretation of Auto-Owners’
Policy Conflicts With Peace and Ace Baking

1. Peace Rejected The Notion That The Term
“Pollutants” i1s Limited to Traditional Industrial
Pollution.

In addition to lacking any support in existing precedent, the
Court of Appeals’ decision in this case is in conflict with this
Court’s decision in Peace v. Northwestern National Insurance,
228 Wis. 2d 106, 596 N.W.2d 429 (1999). In Peace, this Court

adopted a narrow reading of Donaldson, and ruled that a

standard pollution exclusion encompassed lead paint chips in a
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house. [Id. at 137-38. This court in Peace adopted a “plain
meaning” when applying the pollution exclusion and refused to
follow a line of cases that narrowly interpreted the exclusion by
using a “terms-of-art” approach that focused on the “traditional”
meaning of the term “pollution” in industry. Id. at 135-36. The
Court held: “The key term in the clause—‘pollutants’—is
specifically defined in the policy; the definition cannot be undone
by different notions of ‘pollution’ outside the policy.” Id. at 136.

Thus, the Court of Appeals’ statement that “poop does not pop
into one’s mind,” Hirschhorn, 330 Wis. 2d 232, 412, when reading
the pollution exclusion in Auto-Owners’ policy in the abstract
misses the point. A reasonable insured that suffers a loss from
bat guano would read the policy and see that bat guano falls
within the definition of “waste” and that a “penetrating and
offensive odor” from bat guano constitutes a gaseous “irritant”
and “contaminant” within the plain language of the policy.

More importantly, this court in Peace expressly rejected the

(113

view that “pollution exclusion clauses refer only to industrial and
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environmental pollution.” Peace, 228 Wis. 2d at 140 (quoting,
and disagreeing with, Sphere Drake Ins. Co. v. Y.L. Realty Co.,
990 F. Supp. 240, 243 (S.D.N.Y. 1997)). This is plainly
inconsistent with the Court of Appeals’ ruling that “biological
processes are not part of the [pollution] exclusion” and that the
term “waste” is limited to “superfluous material produced during
or left over from a manufacturing process or industrial
operation.” Hirschhorn, Y913, 15.
2. Ace Baking Adopted a Broad Definition of “Pollutant”
and Concluded Fabric Softener Satisfied The
Definition.

The Court of Appeals’ decision below is also inconsistent with
United States Fire Insurance Co. v. Ace Baking Co., 164 Wis. 2d
499, 476 N.W.2d 280 (Ct. App. 1991). In Ace Baking, the insurer
appealed from a judgment that held it liable to its insured “for
contamination of Ace Baking’s products and packaging as a result
of their having been stored in a warehouse near a supply of fabric

softener.” Id. at 500. United States Fire Insurance’s policy

excluded losses “caused or resulting from . . . [r]elease, discharge
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or dispersal of ‘pollutants.” Id. at 502. The circuit court
concluded that “pollutants” should be given a narrow meaning
and that an ordinary insured would understand the word to
mean “something that would adversely affect the environment or
a person’s health”—not contamination of food by a fragrance in
fabric softener. /d. at 502.

The court of appeals disagreed, holding that the term
“pollutants” in the pollution exclusion “reasonably and fairly
encompassed” contamination of Ace Baking’s products by a
foreign substance. Id. at 504-05. The court of appeals explained
that the definition of “pollutant” included substances that make
something else “physically impure or unclean.” /Id. at 505. Thus,
it held that even though linalool might be a valued ingredient in
some substances, it nonetheless “fouled Ace Baking’s products”
and therefore “it was a ‘pollutant’ in relation to those products,
and coverage for the resulting damages 1s excluded . ...” Id.

The Court of Appeals’ decision is inconsistent with Ace Baking

in a number of ways. First, Ace Baking recognizes that “the mere
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fact that a word has more than one meaning does not necessary
make the word ‘ambiguous.” Id. at 503. The court in Ace Baking
therefore interpreted the terms of the policy before it by
providing the words with their common and ordinary meanings
and asking whether the loss at issue was “reasonably and fairly
encompassed” within the scope of those terms. The court in Ace
BPaking did not apply an artificial restriction to the language in
the policy. Further, it did not restrict the scope of the pollution
exclusion to “traditional” chemical pollution of the environment.
Ace Baking recognized that even naturally occurring substances
can constitute “pollutants” in the right circumstances: “[Wlater
can ‘pollute’ oil and thus, foul the engine.” Id. at 505.

Ace Baking recognized that the term “pollutant” was a broad
term that encompassed any substance that contaminated another
and that linalool fell within the definition of “pollutant” because
its odor contaminated—“fouled”—the insured’s product. In the
present case, the Hirschhorns’ Complaint specifically alleged that

“the home became uninhabitable and unsaleable due to the
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penetrating and offensive odor” emanating from the bat guano
that had accumulated between the siding and wall of their home.
(Complaint, §9; A-Appx.30; R.1 at 2.) If the odor from a chemical
in fabric softener constitutes a “pollutant,” then surely a
“penetrating and offensive odor” caused by the presence of animal
excrement 1s “reasonably and fairly encompassed” within the
meaning of that term. If relatively benign substances such as
water and fabric softener can be “pollutants” if they contaminate
another substance, then it follows even more so that a
“penetrating and offensive odor” emanating from animal
excrement that ruins a house is a “pollutant.”

There is no doubt that bat guano is “reasonably and fairly
encompassed” within the definition of “waste,” that it is both an
“rritant” and a “contaminant,” and that it therefore falls within
the policy definition of “pollutants.” However, the Court of
Appeals below inserted an artificial limitation of those terms and
restricted their meaning to exclude any pollutants caused by a

“biological process” and limited the definition of “waste” to
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industrial rubbish. Much like the circuit court in Ace Baking, the
Court of Appeals below erroneously restricted the definition of
“pollutants” to those items people traditionally associate with the
colloquial use of the term.

In short, the analytical framework adopted by the Court of
Appeals in the present case is entirely inconsistent with the
framework utilized by the court in Ace Baking. Moreover, the
results of the two decisions cannot be reconciled. It would be a
curious state of affairs if the law recognized that an otherwise
pleasant-smelling substance such as fabric softener constitutes a
pollutant but held that rancorous fumes emanating from animal
excrement were not.

F. Several Decisions From Foreign dJurisdictions Have
Concluded That Excrement is a “Pollutant” Under a

Standard Pollution Exclusion, as Excrement 1s a
“Contaminant,” an “Irritant,” and “Waste.”

Finally, the Court of Appeals’ decision in this case 1is

inconsistent with several cases from other jurisdictions that

47



recognize excrement constitutes “waste” and a “pollutant” under
a standard pollution exclusion.?

In WPC Industrial Contractors, Ltd. v. Amerisure Mutual
Insurance Corp., 720 F. Supp. 2d 1377 (S.D. Fla. 2009), the court
considered whether a pollution exclusion in a CGL policy applied
to a homeowner’s claim against a contractor that constructed a
sewage system that repeatedly backed wup, deposited fecal
material in the plaintiffs’ house, and rendered it unsafe to
occupy. [Id. at 1379. The contractor sought coverage from its
msurer, and the insurer denied a duty to defend based on the
pollution exclusion in the policy. /d.

The policy excluded coverage for “[blodily injury’ or ‘property
damage’ which would not have occurred in whole or in part but
for the actual, alleged, or threatened discharge, dispersal,
seepage, migration, release or escape of ‘pollutants’ at any time.”
Id. at 182. The policy defined “pollutants” as ““any solid, liquid,

gaseous or thermal irritant or contaminant, including smoke,

2 For the Court’s convenience, the foreign case law cited in this section has been included as part
of the appendix, in alphabetical order.
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vapor, soot, fumes, acid, alkalis, chemicals, and waste.” Id. This
language is nearly identical to that in Auto-Owners’ policy. 3

The district court concluded that the language of the pollution
exclusion was unambiguous and that because the plaintiffs
alleged property damage due to fecal contaminant, there was no
duty to defend under the policy.

Fecal contaminant is a “pollutant” within the meaning of
the CGL Policy because it is a solid irritant and contaminant,

which falls within the CGL Policy's definition of a “pollutant.”
Harris claims that the property damage to her house, and
bodily injury to herself and her family, was caused by fecal
contaminate from sewer backups. Thus, the Pollution
Exclusion applies because Harris alleges that the property
damage and bodily injury was caused by the discharge or
dispersal of a pollutant. Therefore, Amerisure has no duty to
defend.

Id. at 1382 (citations omitted) (emphasis added).

Similarly, in Grosse Pointe Park v. Michigan Municipal
Liability and Property Pool, 702 N.W.2d 106, 113-14 (Mich.
2005), the court interpreted a pollution exclusion with nearly the

same language as Auto-Owners’ policy and held:

% In all the cases cited herein, the pollution exclusions are nearly identical to that contained in
Auto-Owners’ policy, except that the second reference to “gases and liquids” in the definition of
“pollutants” in Auto-Owners’ policy is not included in these cases. Thus, to the extent there is any
difference, Auto-Owners’ exclusion is broader than those discussed above.
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“Waste is commonly understood to include sewage. In
other words, “waste” is commonly understood to include urine
and feces . . . .

We believe that the term “waste” in this policy is not
patently ambiguous and the text of the policy fairly admits but
one interpretation.

(Emphasis added) (footnotes omitted).

Likewise, in United States Fire Ins. Co. v. City of Warren, 176
F. Supp. 2d 728, 732 (E.D. Mich. 2001), the court construed a
pollution exclusion containing substantially the same language

and definition of “pollutants” as does Auto-Owners’ policy thusly:

Any backup of raw sewage into the homeowners’ properties
from Defendant’ sewer would be a discharge of pollution. This
1s so because “raw sewage is clearly a contaminant’ that would
be covered by an exclusion from coverage of any “[lloss caused
by release, discharge, or dispersal of contaminant or pollutants.

(Emphasis added.) See also Royal Insurance Company v. Bithell,
868 F. Supp. 878, 882 (E.D. Mich. 1993) (“[Tlhere is no question
that the raw sewage that leaked into the defendants’ home is a
‘release, discharge, or dispersal of contaminants or pollutants.”).
In  Philadelphia Indemnity Insurance Company V.
Yachtsman’s Inn Condominium Association, 595 F. Supp. 2d
1319 (S.D. Fla. 2009), a worker was exposed to “feces, raw sewage

and battery acid” that was accumulated on Yachtsman’s
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premises. Id. at 1320. Yatchtsman’s insurer brought a
declaratory judgment action, claiming that there was no coverage
under the pollution exclusion in its policy. /d. at 1321. Again,
the policy definition of “pollutants” was identical to that used in
Auto-Owners’ policy. [Id. The court concluded the pollution

exclusion applied and barred coverage, reasoning:

First, the substances at issue-feces, raw sewage, and
battery acid-fall within the policy pollutant definition of “any
solid, liquid, gaseous or thermal irritant or contaminant” In
determining whether a substance is an irritant or contaminant,
“the court should look to see if the disputed substance 1is
alleged to have had a particular effect commonly thought of as
‘irritation’ or ‘contamination.”

Second, the examples expressly included in policy
exclusion definition of pollutant even further support that the
pollution exclusion was intended to encompass the types of
substances alleged in Mr. Boone's complaint. The policy defines
“pollutants” not only as “any solid, liquid, gaseous or thermal
irritant or contaminant,” it continues by offering specific types
of substances that can constitute such art “irritant or
contaminant.” Specifically, the definition of pollutant excludes
substances “including smoke, vapor, soot, fumes, acids, alkalis,
chemicals and waste.” Following a plain meaning
interpretation of the Policy language, the Court finds that . . .
“raw sewage and feces” is included in the definition of “waste”
as “materials to recycled, reconditioned or reclaimed.”

Id. at 1324 (citations omitted) (emphasis added).
Several other decisions have concluded that fecal matter and

foul odors constitute a “pollutants” under a standard pollution
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exclusion. See e.g., Deni Assocs. v. State Farm Fire & Cas. Co.,
711 So. 2d 1135 (Fla. 1998) (fumes from ammonia constituted an
“Irritant or contaminant”); CBL & Assocs. Mgmt., Inc. v.
Lumbermens Mut. Cas. Co., No. 1:05-CV-210, not reported in F.
Supp. 2d, 2006 WL 2087625 at **2,7 (E.D. Tenn. July 25, 2006)
(“sewage, debris, waste and water [shooting] out of the sink
drains” fit definition of “waste” and “contaminants” under
standard pollution exclusion).

In summary, several jurisdictions recognize that feces and
excrement, as well as foul odors, fall within the plain meaning of
the definition of “pollutants” in a standard pollution exclusion as

¢

being “irritants,” “contaminants,” and/or “waste.” Moreover,
neither the Court of Appeals nor the Hirschhorns have found any
any decision from another state that has held that the standard

pollution exclusion i1s inapplicable to pollutants caused by a

“biological process.”
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CONCLUSION

For these reasons, Auto-Owners respectfully requests that this
Court reverse the Court of Appeals’ decision and hold that Auto-
Owners’ policy provides no coverage for Hirschhorns’ loss because
a “penetrating and offensive odor” emanating from an
accumulation of bat guano that allegedly rendered the home
uninhabitable falls squarely and unambiguously with the
pollution exclusion in Auto-Owners’ policy. The Court should
further hold that the term “pollutant” in Auto-Owners’ policy is
not limited to industrial waste and includes pollutants resulting
from a “biological process.”
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STATE OF WISCONSIN IN COURT OF APPEALS
' DISTRICT III

JOEL HIRSCHHORN AND EVELYN F. HIRSCHHORN,
PLAINTIFFS-APPELLANTS,
\'A
AUTO-OWNERS INSURANCE COMPANY,

DEFENDANT-RESPONDENT.

APPEAL from a judgment of the circuit court for Oneida County:
MARK MANGERSON, Judge. Reversed and cause remanded.

Before Hoover, P.J., Peterson and Brunner, JJ.

91 HOOVER, P.J. Joel and Evelyn Hirschhorn appeal a judgment
dismissing their insurance coverage and bad faith claims against Auto-Owners
Insurance Company. The Hirschhorns argue the circuit court misinterpreted their

homeownet’s insurance policy’s pollution exclusion clause when it concluded the
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policy did not cover damage caused by bat guano. Because we conclude the
pollution exclusion language is ambiguous in this regard, we construe it-in favor of

coverage, and reverse and remand.
BACKGROUND

92  The Hitrschhorns resided out of state but owned a vacation home in -
Oneida County. They listed the home for sale in May 2007, at which time they,
along with a real estate broker, inspected the home and found no signs of bats. In
July, the broker noticed bat guano on the house, and inspecting further, discovered
the presence of bats. . The broker undertook to remove &e bats and clean the
premises, But when the Hirschhorns stayed at the home in August they noticed a
“penetrating and offensive odor” in the home. The Hirschhorns subsequently
obtained a remediation esti'ma‘ge from a contractor, but the contractor could not

guarantee he could remove the odor.

93 The Hirschhorns filed a property loss notice with Auto-Owners on
October 23, 2007. Auto-Owners denied the claim three days later, without
conducting an investigation or inspecting the house. The denial letter stated the
policy did not cover the accumulation of bat guano! because it was “not sudden
and accidental” and resulted from. faulty, inadequate, or defective maintenance. In
a revised position letter dated February 22, 2008, Auto-Owners also cited the
policy’s pollution exclusion. By that time, the Hirschhorns had demolished the

house and begun construction of a new home.

' We assume the bats deposited both feces and urine in the home. Therefore, to be clear,
when we refer to ““guano,” the term includes both,
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4 Eventually, the Hirschhorns sued Auto-Owners, asserting claims for
breach of contract and bad faith, Auto-Owners moved for summary judgment,
arguing the loss was not covered because it was not “accidental direct physical
loss to covered property” and also because three exclusions applied (1) faulty or
inadequate maintenance, (2) vermin, and (3) pollution. The circuit court denied
the motion in an oral ruling, concluding there was coverage.” The court observed,

“[TThis isn’t a pollution case ....” Tt continued:

When we talk about pollution, it’s usually a leakage or

seeping from a polluted area into some other area causing

damage. And we don’t have that same situation here. We

have the damage actually being cansed by things coming

into the structure ... which isn’t the same as the traditional

pollution cases. :
However, after Auto-Owners moved for reconsideratio_n and revised its arguments,
the court held that excrement fell into the category of “waste” and, therefore, was
a pollutant under the exclusion. Because there was no coverage under the policy,
the court also concluded there could be no bad faith claim and dismissed the
Hirschhorns’ case. The Hirschhorns now appeal, arguing the circuit court

misinterpreted the pollution exclusion.
DISCUSSION

5 The interpretation of an insurance policy presents a question of law
that we decide independent of the circuit court. Donaldsorn v. Urban Land
Interests, Inc., 211 Wis. 2d 224, 230, 564 N.W.2d 728 (1997). Our goal is to

ascertain and carry out the intent of the parties. Peace v. Northwestern Nat'l Ins.

 Auto-Owners does not cross-appeal and challenge the circuit court’s conclusions that
there was an initial grant of coverage or that the maintenance or vermin exclusions did not apply.
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Co., 228 Wis. 2d 106, 120-21, 596 N.W.2d 429 (1999). ‘“Policy language is
interpreted according to its plain apd ordinary meaning as understood by a
reasonable insured.” Id. af 121. We resolve any ambiguities in a policy in favor
of coverage, and narrowly construe exclusion clauses against the insurer.
Donaldson, 211 Wis. 2d at 230. “[W]ords or phrases in an insurance policy are
ambiguous if, when read- in context, they are susceptible to miore than one

reasonable interpretation.” Id, at 231.

76  The Hirschhorns’ policy excludes coverage for “loss resulting
directly or indirectly from: ... discharge, release, escape, seepage, migration or
dispersal of pollutants ....” The policy defines pollutants as “any solid, liquid,
gaseous or thermal irritant or contaminant, including smoke, vapor, soot, fumes,
acids, alkalis, chemicals, liquids, gasses and waste, Waste includes materials to be

recycled, reconditioned or reclaimed.”

97 The same pollution exclusion clause was analyzed in b'oth
Donaldson and Peace. In Donaldson, 211 Wis. 2d at 231, 235, the supreme court
found the clause ambiguous as it applied to exhaled carbon dioxide. However, in
Peace, 228 Wis. 2d at 121-22, 130, the court found the clause unambiguous as it
applied to lead paint particles. Whether the exclusion unambiguously applies to
excreted bat guano as a “pollutant” is an unresolved question. As the court.
observed in Peace, “Language inevitably creates some ambiguity. ... Whether
the nuances and imprecision of general language equal ambiguity as a matter of
law is a determination influenced by perception and perspective. A court must do
its best to ascertain the objective expectations of the parties from the language in
the policy.” Id. at 134, That court also recited the following definitions relating to
the policy definition of pollutant:
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A *contaminant” is defined as one that contaminates.
American’ Heritage Dictionary of the English Language
406 (3d ed. 1992). “Contaminate” is defined as “1. To
make impure or unclean by contact or mixture.” Id, at 406.

An “irtitant” is defined as the source of irritation, especially
physical irritation. Zd. at 954. “Irritation” is defined, in the
sense of pathology, as “A condition of inflammation,
soreness, or irritability of a bodily organ or patt.” Id. at
954.

No. 2009AP2768

Donaldson was a “sick building” case in which an insurance

company sought to exclude liability for the consequences of an inadequate air

exchange system. See Peace, 228 Wis. 2d at 136, After the building defect

caused an excessive accumulation of carbon dioxide in the work area, the insurer

- attempted to categorize exhaled carbon dioxide as a pollutant. A divided court of

appeals concluded that the policy definition of “poliutant” unambiguously

included exhaled carbon dioxide because it is a gaseous substance which, at higher

concentrations, can become an irritant.

Disagreeing, the supreme court obsetved:

The terms “irvitant” and “contaminant,” when viewed in
isolation, are virtually boundless, for there is virtually no
substance or chemical in existence that would not irritate
or damage some person or properfy. Without some
limiting principle, the pollution exclusion clause would
extend far beyond its intended scope, and lead to some
absurd results.

{1lnadequately ventilated carbon dioxide from human
respiration would not ordinarily be characterized as a
“pollutant.”  Exhaled carbon dioxide can achieve an
injurious concentration in a poorly ventilated area, but it
would not necessarily be understoed by a reasonable
insuted to meet the policy definition of a “pollutant.”

The reach of the pollution exclusion clause must be
circumscribed by reasonableness, lest the contractual
promise of coverage be reduced to a dead letter.

Donaldson, 211 Wis.

2d at 231.
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Id. at 232-33 (emphasis added). The court continued:

It is also significant that, unlike the nonexhaustive list of
pollutants contained in the pollution exclysion clause,
exhaled carbon dioxide is universally present and generally
harmless in all but the most unusual instances. In addition,
the respiration process which produces exhaled carbon
dioxide is a necessary and natural part of life. We are
therefore hesitant to conclude that a reasonable insured
would necessarily view exhaled carbon dioxide as in the
same class as “smoke, vapot, soot, fumes, acids, alkalis,
chemicals and waste.”

Id. at 234,

19  In Peace, the court acknowledged that lead had many beneficial
uses, including its intention_al addition fo paints. Peace, 228 Wis. 2d at 116, 123.
However, in contrast to the italicized Donaldson language above, the court stated,
“It is a rare substance indeed that is always a pollutant; the most noxious of
materials have their appropriate and non-polluting uses.” Peace, 228 Wis. 2d at
128 (quoting United States Fire Ins. Co. v. Ace Baking Co., 164 Wis. 2d 499,
505, 476 N.W.2d 280 (Ct. Af)p. 1991)). Ultimateiy, the court concluded lead paint
satisfied the definition of pollutant, observing, “There is little doubt that lead
derived from lead paint chips, flakes, or dust is an irritant or serious contaminant.”
Id. at 125, Contrasting the abundant and generally benign carbon dioxide in
Donaldson, the court stated lead péint particles “are widely, if not universally,
understood to be dangerous and capable of producing lead poisoning. The toxic

effects of lead have been recognized for centuries.” Id. at 137 (footnote omitted).

710 Here, we conclude excreted bat guano is akin to exhaled carbon
dioxide, both biologically and as a reasonable insured homeowner would view it
regarding the pollution exclusion. One could review the pollution exclusion as a

whole and reasonably interpret “pollutant” as not including bat guano excreted
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inside a house. Therefore, strictly construing the exclusion and resolving
ambiguities in favor of coverage, we conclude the pollution exclusion does not

eliminate coverage in this case.

9411 The Hirschhorns argue that, reviewing the exclusion as a whole, a
reasonable insured would not understand the accumulation of excreted bat guano
in their home’s aftic and walls to constitute pollution excludable from coverage.

| Breaking down the policy language into its parts and reviewing the dictionary
definitions of the various terms, Auto-Owners responds that the exclusion is
unambiguous because: bat waste is “waste,” the accumulated waste was both a
“contaminant” and “irritant” because it gave off an odor so penctrating and
offensive that the house had to be razed, and the waste was discharged or released

into the home. Again, the policy defines “pollutant” as an:

irritant or contaminant, including sfnoke, vapor, Ssoot,
fumes, acids, alkalis, chemicals, liquids, gasses and waste.
Waste includes materials to be recycled, reconditioned or
reclaimed.
4112 Essentially, the Hirschhorns invoke the ejusdem generis rule, which
requires that words in a list be interpreted in light of the other listed terms.? The

only exemplar in the definition of pollutant here that suggests inclusion of bat

* Ejusdem generis means:
Of the same kind, class, or nature.

[TIhe “gjusdem generis rule” is, that where general words follow
an enumeration of ... things, by words of a particular and
specific meaning, such general words are not to be construed in
their widest extent, but are to be held as applying only to persons
or things of the same general kind or class as those specifically
mentioned,

BLACK’S LAW DICTIONARY 608 (rev. 4th ed. 1968).
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guano is “waste.” Indeed, waste can mean excrement. But in the context it is
presented here, when a person reading the definition atrives at the term “waste,”
poop does not pop into one’s mind. Nor does it come to mind when one continues

to the listed items that waste includes.

913 While Doraldson recognized the terms irritant and contaminant are
exiremely broad, waste is even more so. Review of any comprehensive dictionary
reveals numerous definitions of waste, even when used, as here, as a nouﬁ.
Eventually, everything is waste. ‘Waste may also be intangible; for example, there
may be wasted time, wasted energy, wasted opportunity, wasted money, and
wasted words. Of course, the policy definition of waste is informed, and limited
by, its context. Reviewing the.various dictionary definitions in that context, the
most likely interpretation of waste is: “damaged, defective, or superfluous
material produced during or left over from a manufacturing process or industrial
operation ....” WEBSTER’S THIRD NEW INTERNATIONAL DICTIONARY 2580
(unabr. Mertiam Webster 1993), Perhaps, the meaning might also include the

more general definitions: “garbage, rubbish.” Id,

114 However, waste, in its context here listed as an example of a
pollutant, would not unavoidably be interpreted as excrement. Substituting the
terms makes this evident: *‘smoke, vapor, soot, fumes, acids, alkalis, chemicals,
liquids, gasses and [excrement].” As the saying goes, “one of these things is not

like the others.”*

* The popular phrase originated from the educational children’s television show, Sesame
Street: “One of these things is not like the others, One of these things just doesn’t belong, Can
you tell which thing is not like the others[,] By the time 1 finish my song?” See Metrolyrics,
http:/fwww.metrolyrics.com/one-of-these-things-is-not-like-the-others-lyrics-sesame-street.htmi.
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15 The policy definitions of “pollutant” and “waste” are further
informed by the policy’s exclusionary clause itself, which omits coverage for the
“discharge, release, escape, seepage, migration or dispersal of pollutants.” None
of those terms particularly suggest the movement of excrement. Rather, the bodily
processes by _whi'ch wastes such as carbon dioxide, urine, or feces move out of an
organism would more commonly be described as respitation, elimination,
excretion, ot some other term suggesting a biological process. Thus, at best, the
clause’s action words do not suggeét to the reader a biological process, and they
may even suggest that biological proceéses are not part of the exclusion,
Therefore, because a person might reasonably interpret the pollution exclusion as

not contemplating bat guano, coverage is not excluded.’

By the Court—Judgment reversed and cause remanded; costs

limited.

Recommended for publication in the official reports.

5 After briefing, the Hirschhorns filed “additional authority” consisting of “several
articles and statutes™ relating to bats and bat guano. Auto-Owners objected pursuant to WIS,
STAT. RULE 809.19(11), disputing that the submissions were “pertinent authorities” under RULE
809.19(10). We agtee. Further, the Hirschhoms® cover letter fails to sei forth the requisite
information. See Id. Additionaily, the Hirschhorns’ appendix is needlessly lengthy, including
nonessential parts of the record, such as complete trial briefs. See WIS, STAT. RULE 809.19(2)(a).
Therefore, we strike the Hitschhorns® “additional authority” filing, and direct that the Hitschhorns
shall not recover costs incurred for printing and assembling their appendix. See WIS, STAT.
RULES 809.25(1)(a), 809.83(2).
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STATE OF WISCONSIN - CIRCUIT COURT ONEIDA COUNTY

JOEL HIRSCHHORN and . ALED -
EVELYN F. HIRSCHHORN, ' : '
|  UDGMENT LDCT 19 2008
Plaintiffs, CLERK OF CIRCUIT COURT

Case No. 08-CV-202

v,

(FINAL JUDGMENT FOR THE
AUTO-QWNERS INSURANCE COMPANY . PURPOSE OF APPEAL)

Defendant,

Based oﬁ the Court’s Decision and Order on Motion for Reconsideration on file hereiﬁ,

IT IS HEREBY ORDERED, ADJUDGED AND DECREED, that Defendant Auto-
Owners Insurance Company’s motion for reconsideration is GRANTED and Plaintiffs’
Complaint is DISMISSED. Defendant A.uto-mers Insurance Company, W6207 Aerotech
Drive, Appleton, Wisconsin, shall have and recover its costs and disbursements Jointly against
either plaintiff, .Tor.';l Hirschhom, 4065 Battersea Road, Coconut Grove, [ lorida, or Evelyn F.
Hirschhorn, 4065 Batterses Road, Coconut Grove, Florida, as taxed and allowed in the amount
of@lﬁﬁu&ﬁ%ﬁ%ﬂmd 2100ths Dollars (5 £712.255.
| THIS JUDGMENT 1S FINAL FOR THE PURPOSE OF APPEAL AND IS
HEREBY ENTERED AC CORDINGLY.

Dated this _li_day of W | » 2009,

BY THE COURT

"' ,5' 7
bﬂ_ﬁ{_{’;{ W ]WH Byt

Honorable Mark A, Mangersor_/
Circuit Court Judge, Br. I

P-Appx
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CIRCUTT COURT SEP 21 2009
STATE OF WISCONSIN BRANCH II oNEr
: O'MEVIA, SCHIEH, & MeE{DOWNEY S.C.
Joel Hirschhorn, et al
Plaintiff, - DECISION AND ORDER ON
VS, MOTION FOR RECON?IUERK*]ZE@NT R

Auto-Owners Insurance Compahy ' L osre 1w opm .[

' Defendant. . L____ ——— Ni

Case No. 20 BANER0R lrJ: =n‘ o ull‘n

e TN TP S et

On April 68, 2009, in a ruling from the bench after extensive oral
argument, this court found fhat the AufoTOwner;s pelicy of home—owners:
coverage in affect during the relevant period provided coverage .‘f"'or loss of
the plaintiff's entire structure due to the accumulation of bat guano in the
attic and walls of the building, ._Coirerage_ and the applicability of
exclusionary larfgL'lag,e had been extensively briefed by counsel. |

Auto-Owners has since filed a Motion for ‘Reconsideration of that
decision, supported by a brief; the plaintiffs have resporided with their brief.
The coutt has revieweﬁ all pleadings to date and the trangcript of the April
f hearing. o | o

This court affirms its ruling on the initial issue of coverage under the
terms of the policy. The ldeﬁrﬁﬁon o;f “occurrence” under the policy includes
“continuous or repeated exposure to substentially the same generally

harmful conditions,” The loss here was caused by the ability of bats to

P-Appx
11



continuously enter the plaintiffs’ structure and deposit gueno and urine
withir. The entry of bats into the structure was fortuitous, therefore catising
an "accidental ditect physical loss”. The entry of the bats and the deposit of
guano and urine were fortuitous because the entry was depen;:lent on the
| chance that bats would be in the neighborhood, would pick the insured’s
home for occupation and would find a point of enh:y |

"Assuming an r;ldditional cause of the entry is by the bats a structural
defect or faulty mainteriance, the e1‘*ls‘uing loss exception clearly applies, In
that regard, Arnold v, Cincinmati Ins, Co. 204 WI App 195, 276 Wis.2d 762, 688
' N.W. 2d 708 appears to be nearly directly on point. | This court declines
Auto-Owners’ invitation to reverse its self on these findings. .'

-Auto-an&s also asserts ﬁlat the court gave short shrift to the case
law and _argumeﬁts concerning the ‘pollution exclusion of the policy. In a
cogent brief, Auto-Owners contends that the court did an maciequate
analysis under the pollution exclusion of the policy. Having reviewed all
‘arguments and the briefs on this issue and Peace v, Northwestern National

. Mutual Ins. Co. 228 Wis. 2d 106, 596 N.W. 2d 429 (1999), this court agress.

Peace defined a pollutent to include any orie of four types of irritants or

contaminants. Under the Auto-Owners policy, “pollutant means any solid, .

 P-Appx
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liquid, gaseous or thermél irritant or contaminant, including ... 1‘Was-’te.l”
BExcrement is certainly understood to be “waste.” | Dictionary
definitions confirm that ;’Wgsté” iricludes excretions such as feces or urine.
~ Waste, or pollution, was carried into the Hirschhorn residence by a force of
- nature and was deposited there as a solid and liquid contamihant, The

" substances rendered the interior of the ;*ésid_eﬁce offensive to the extent that

Ms. Hirschhiorn couldn’t breatlr_le in the house. In fact, the house was a total

loss due to this pollution,

According to Peace, to qualify as a “pollutant”, the bat excreent

would also have to be the result of a “ discharge, release, escape, seepage,
migration or dispersal” of the pollutant which directly or indirectl} caused
the [oss. There can be no other conclusion but fha’s; the offensive substances,
the pollutants, were carried into the residence by bats and discharged or
released in the attic. ‘The substarices subsequently seeped or were disbursed
throughout the residence to cause the loss,
CIearly, the pollution exclusion of the policy applies and this court
erred' in finding to the contrary from tl;te bench.
- ORDER

On reconsideration, this court finds and declares that damages

5
" P-Appx
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. suffered by the plaintiffs as a result of the deposit of bat guano and utine in
the attic of their structure are not covered by the provisions of the Auto-
Owners home-owner's p.olicy due to the pollution exclusion language of
~ thatpolicy. Asa result of this ﬁnding, the bad faith claim against Auto-
Owners is without meﬁtl | |

For the foregoing reasons, IT IS HEREBY ORDERED that ﬁe case is,
~ DISMISSED.
| This is a final order for the purposes of appeal.
Dated this 18§% day of Septeﬁiber, 2009

| BY THE COURT: .-

[adlhe

Hondreble Mark A. Mangerson
Circuit Cotut, Branch I

P-Appx
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IN THE CIRCUIT COURT OF ONEIDA COUNTY
STATE OF WISCONSIN

v £ o e P S T B 0 1 barm Bt AL e BAA e el s gl Ul AL A A A8 L L 0 Rk L D i B L e e s o A g ke U Y ik S S S v

JOEL HIRSCHHORN and EVELYN F. HIRSCHHORN, '
Husband and Fife,

Plaintiffs,
va. Case No. 08~CV-202

AUTO-OWNERS INSURANCE COMPANY,

a forelgn insurance company, ' CO PY

Defendant.

ORAL ARGUMENTS
Monday, April 6, 2009
before the Honorable Mark A, Mangerson, Judge ?residing
Oneida County Courthouse, Branch Il

Rhinelander, Wisconsin

Reported by Theresa Schiff, RPR/CRR/CSR

Official Court Reporter, Branch II
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MR. KLINGBERG: Giveén the lack of a mediacy
in the loss for a long time, Judge. This is not an
ensuing loss. This occurs = the chain of causation
is rather'direct. They get'in through the defective
area, they excrete, it accumulates, they get in and
in and in and in recurrently. It accumulates.

That;s indiréqt;y or directly - take your pick --
due to that defective condition.

THE COURT: Okay.

' MR, WIESNESKE: As Mr. Klingbeﬁg points
out, the Arnoid éase says there has to be a cause in
addition to the excluded loss. In this case, if we
just had -- if we just had gaps in the giding, there
wouldﬁ't be any damage to the Hixschhorns and the
interior walls and the attic of the Hirschhorn house.
There was an additional cause and that was therentfy
of the bats. The bats was the additional cause here.
It's in the causal chain.

THE COURT: Well,  you're at the point where
I jotted this note ten minutes ago. And that is that
you two gentlemen are talking about two different
causeg; And as we know in tort law or contract law
or even criminal law, there can be more than one
cause of an event. You have to have a substantial

factor. The event has to be —- the cause has to be a

P-Appx
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substantial factor in producing the event.

If the structure had no holes through
which the bate could gain'entrancg, there wouldn't
have been any damage; And apparently for several
years.fhe house stood where it stood on that lot with
the holes and baés didn't get entrance. That's a
clear inference from the evidence since everyone says
they never viewed any bat droppings on the deck until
late in 2006. |

- "So you can have the structure with the
holes and no damage because there aren't any bats
around. Or you can have the bats and no holes in the
structure for them to gain entry and they won't hang

around. They'll go to some other structure or some

bridge or something to hang around. So we're talking

about two different causes here contribgting together
to the damage to the interior of the premises.

An occurrence here, according to the
terms of the policy, includes “cdntinued or repeated
exposure to harmful conditions." Given that
language, it seems clear that the cause of the loss
need not be sudden or abrupt. It can be a cause over
a longer period of time. And that has geherally been
recognized by the federal case which was cited which

talks about manifestation of the repeated or

P-Appx
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continued cause.
According to the terms of the policy
in case law -- excuse me, according to the terms of

the policy, the policy pays for an accidental,’

* direct, physical loss. An occurrence includes

continued or repeated exposure to harmful conditions.
There need not be a sudden or abrupt event.

The insurance company here argues that
for there to be an accident, there has to be an .
element of chance. There has to be fortuity
involved. The event cannot be anticipated.' It is
not predictable. The risk that we're talking about
is not known to a feasonable person or expected by a
reasonable person.

For the reasons I just recited, the

. fact that in northern Wisconsin you have a lot of

bats but they may not be in your neighborhood and you
nead to have holes in your structure, I'm finding
that Ehis was an accidental, physilcal loss. It was
an occurrence occasioned by repeated exposure of the

structure to bats and thelr ability to gain entrance

 and the repeated dropping of bat guano in the

premises and bat urination in the premises,

While it's true that there are a lot

of bats in northern Wisconsin, it does not

P-Appx

18

3



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

24

necessarily follow that bats will infest your home or
that you should anticipate that they will infest vour
home especilally in great number quantity to the
damage that was done here; that is, causing total
destructien of the premises; It appears toc me from
the undisputed facts that the loss did not become
apparent until the homeowners could smell the results
of the repeated entry by the bats and they actually
contraéted with someone to remove the siding. That's
when the damage became apparent. That is the
manifestation of a continued or repeated exposure
under the Eerms of this policy.

I don't believe that -~ so I'm finding
generally there's coverage. I don't believe this is
a situation where the maintenance exclusion applies
because I don't think this was a situation of
maintenance at all. When one thinks of maintenance,
one thinks of continuous repair or continuocus
replaéément of minor parts of a structure brought on
by aging or weather or things of that éort. This
doesn't appear to be maintenance at all but rather a
failure by the insured to recognize the significance
of an.apparent structural defect as it'coincided with
bat entry,

Before they noticed bat droppings on

P-Appx
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the deck, any structural problem or lack of

structural integrity was of no significance

whatsoever, and when they saw the bat droppings, they

didn't put one plus one together. So’'it's not really
a maintenance issue. When the bat droppings were
notiﬁéd in significant enough quantity to trigger
some rgsponsé, it wasn't maintenance. They were
attempting to correct an apparent structural defect.

When in late 2006 Mr. Johnson used the
buckaet of water and killed 25 bats and then did some
caulking, there was every reason to believe that he
had remedied the situation. Any reasonable person in
that situation would think it was the end of the
story. But apparently it wasn't. The bats were
getting in other openings, apparently openings in the
siding. And I think under all the circumstances it
wouldn't be reasonable for them to do anything they
did. They thought they killed all the bats and
sealed up the hole or two where the bats entered.
Then they found more droppings thg next year, 1in the
fall of 2007, and by then it appears that most, if
not all, of the damage had been done.-

So it's not a maintenance issue by any
stretch of the imagination. They attempted to

exterminate the problem and/or at least keep the

P-Appx
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problem ocut of the structure and they were
unforfunately unable to do sc, but that's not
maintenance. That's not what the pelicy, in my
estimation, is speaking of whep it talks about
maintenance. So I'm finding that the maintenance
excluéion doesn't apply.

I'm also finding that the vermin
exclusion doesn't apply. Thefe‘s debate in the-
briefs as to ﬁhether bat are vermin. I did my own

little resgarch of what constitutes vermin, and

-vermin are discussed generally the same way in

various dictionaries, but vermin tend to bé things -
that are unwanted and are perceived to be dangerous
or irritating or maybe threatening in some respects.
The pélicy here-has an exclusion for birds, vermin,
redents or insects, damage caused by those creatures.
I'll note initially that we cannot use the usual
statutory construction teools here because birds,
vermin, rodents and insects are not similar enough to
say that bats fall into the same general
classification.- Those creatures are very different.
8o we can't use the statutory construction method
whose Latin name I cannot recite.

MR. KLINGBERG: Ejusdem generis.

THE COURT: Ejusdem generis. We can't use

P-Appx
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that because these creatures aren't alike enough to
say that bats fall into the same category, and
there's much dispute in the record, in the priefs as
to how véluable bats are versus what a nuisance they’
are, but it's a question. T ean't tell from reading
the policy if bats are vermin, and the policy,
therefore, is émbiguous in that respect. And if
there's an ambiéuity, if's c0nstruéd against the
draftsman, which would be American Family, and that
exclusion would not apply to prevent coverage.

| Finally, this isn't a pollution case,
not according to the case law recited in the briefs
here. When we talk about pollﬁtion, it's usually a
leakage or a seeping from a polluted area into some
other area causing damage. And we don't have that
same situation here. We have the damage actually
being caused by things goming into the structure and
the deposit being actually made in the structure,
which isn't the same as the traditional pollution
cases. -

I note that the policy does provide
coverage for bacteria, dry rot, wet rot. This
certainly seems to be more akin to that type of
sitﬁation where something causes deterioration of the

structure from within.

P-Appx 3%
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So I'm finding that under the

' provisions of this policy there's coverage. I am not

going to rule on the issue -of bad faith. The
plaintiff has requested that I find that there's bad
faith. I can't do that because that takes a
determination of the reasonableness of Anto-Owners
Insurénce Company in respondiﬁg to the claim, and I
think that's a jury issue.

Tn regard to the defendant's claim fox
specific findings in regard to the amount of
damages -- excuse me, the plaintiffs' request that I
make findings. They submitted affidavits setting the
joss above policy limits, and I see no contrary
affidavits, and I'm wondering why you haven't
submitted any, Mr. Kiingberg.

MR. KLINGBERG: Because we had a motion to
stay and the Court granted that motion to stay. He
were going to address at this hearing under this case‘
just tha'question of coverage. Once the question of
covérage 1s decided, we would address the issue of
liability and damages both of which are significantly
in dispute,

THE COURT: Well, what i gaid about cause I
think puts that issue before the Jury. I think thexe

ave a couple different causes here. I don't know how

P-Appx36
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this is going to work if we try the case, because you
can't hold the negligence of an insured against the
insured on a casualty loss like this. 1 don't know
how their negligence is going to play in. Can you
enlighten me on that, Mr. Klingberg? |

MR. KLINGBERG: Well —-

THE COURT: Or are you going to go after
Mr. Johnson or Mr. Choinski for their negligence in
bat eradication?

MR. KLINGBERG: This case was postured by
me to present to this Court an issue a8 t¢ whether or
not the loss, which is alleged to be -- alleged to be
an accumilation of guano resulting in penetrating an
offensive odor which rendered the home uninhabitable
and unsalable. The issus was, did that alleged loss
trigéer coverage? I argue no, but I did not concede
that that alleged loss was present ox that it
occurred. I assumed it to be the case for your
coverage determination.

So now that coverage has been decided,
the issue is whether or not that accumulation of
guano, which is obvicusly there, generated a
penetrating offensive odor. There are a lot of
factual {gsues there. Whether that accumulation of

guano could not be rehabbed, whether the odor could

P-Appx
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STATE OF WISCONSIN )
58
COUNTY OF ONEIDA )

I, Theresa Schiff, a Notary Public in and for
the State of Wisconsin, do hereby certify that the
preceding proceedings were recorded by me and raduceq to
writing under my personal direction.

1 further certify that said proceedings were
taken at the Onelda County Courthouse, Branch II,
Rhinelander, Wisconsin. '

I further certify that I am not a relative or
employee or attorney or counsel of any of the partles, or
a relatlve or employee of such attorney or counsel, or
financially interested directly or indirectly in this
actlon.

In witness whereof I have hereunto set my hand

and affixed my seal of office at Rhinelander, Wisconsln,

day of il, 2009.
Wy, :
nw#

-

gresa Schiff, RPR/CRR/CSR
Notary Public

o In and for the State of Wiscon51nl

g, G \.
‘?Itlll:ilsts\\\“
My~commission expires’ 01-15-12.
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Agency Code 23-0015-00

d, with respect to any vehicle covered by this
polioy:
(1) any employese of a person in a., b, or ¢.
abova, while sngaged In the employ-
ment of that parson; or

(2) any other person you permit to use the
vehicle while on an Insured premises.

e, any person or organization legally respon-.

sible for animels or watercraft coverad by
this policy and owned by a person in a., b.
or 6. above. However, we will cover that
person or organization only with respeet fo
those animais or watercratt, We will not

cover any person nor organization using or -

having custody of animals or watercraft in
the course of any husiness nor without
permission of the owner.

. - Insurad premisas means:

a. the residence premlses;

‘b, any structures or grounds you use in -con-

nectlon with your residence premises;

o. any other premises you acquire during the
polley term and which you'intend to use as a
residence pramlses;

d. that part of any other premises where you
reside and which is shown In the Declara-
tions; '

e. anypartofa premlses not owned by any in-
sured but where any insured may be tempo-
rarily residing;

f.  any part of a premises not owned by any In-
sured which any Insuret may rent for nons
buslhees purposes, such as banquet halls

_ and storage faollitles; :

g. vacant land, other than farmland, owned by
or rented to any Insured; -

h. Cemetery plots or burlai vaults owned by
any Insured;

10.

1.

12

18,

- watercraft,

Policy Number #45-055~176-08

I, land owned by or rented to any insured on
. which a one or two family dwelling Is being
constructed as a residence for the insured;
and
J. 200 or less acres of farmland on which thers
are no bulldings when such land Is farmed
by anyone other than any insured.

Motor vehicle means a motqrized land vehicle,
Motor vehicle doss not inciude a recreational
vahicla, '

Occurrence means an accident that results in
hodily Injury or propsrty damage and includes,
ag one occurrence, ali continuous or repeated
exposure to substantially the same generally
harmful conditlons.

Personal infury means:
a. libel, slander or defamation of character,

b. false arrest, detention or Imprisonment, or
maliclous prosecution;

¢. Invasion of_prlvécy; or

d. wrongful eviction or wrongful entry.

Personal injury does not Include bodily Injury.
Pollutants means any solid, |lq'uid. gaseous or
thermal Irritant or contaminant, Including smoke,
vapor, soot, fumes, acids, alkalls, chemicals, lig-
ulds, gases and waste. Waete includes materials
to be recycled, reconditioned or reclaimed.
Property damape means damage to or destruc-
tlon of tangible property Including resiiting loss
of use of that property.

Recraational vehicle means a motorized land

_vehlsle designed primarily for recrsational pur

poses but not designed for travel on public
roads, Recreational vehlcle does not Include

Rolative means a person who resldes with you
ant who Is related to you by blood, marriage or
adoption. Refative Inoludes a ward or foster
chitd who residas with you.

P-Appx 160
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Agency Code 23-0015-00

b..

(8}

0

(8)

(%)

Failure of any Insured to use all reason-
able means to protect covered property
at and after the time of loss or when the
covered-property Is endangered.

War, including any undeclared war, clvil
war, insurrection, rebellion, revolution,
warlike act by a milltary force or mili-
tary personnel, destruction or seizure or
use for a military purpose, and Including
any conseguence of any of these.

Nuclear action, meaning nuclear reac-
tion, radiatlon, radioactive contamina-
tion, howsver caused and whether con-
trolled or unconirolled, oF any conse-
quence of any of these, Nuclear' action
Includes the discharge- of a nuclear
wespon, even |f accidental. ~ Loss

-caused by nuclear action Is not consld-

orad loss by the perlls of Fire, Explosion
or Smoke. Direot loss by fire resulting
from nuclear action is covered.

An actlon by or at the direction of any
insurad committad with the intent to
cause a loss.

Coverage- A - Dwelling and Coverage B -
Other Btructures '

Except as to ensuing loss nat otherwise ex-
cluded, we do not cover loss resulting di-
rectly or indirectly from:

L)

@

)

Weather condltlons which contribute in
any way with any events excluded in
exclusions 3.a.(1) through 3.a.(8) above
to cause the loss;

Acts or decisions of any person, group,
organization or governmental body, or

‘thelr fallure 1o act or decids,

Faulty, inadequate or defective:

{a) construction, reconstructlon, repair,
remodeling or rencvation;

(b) materlals used .In construction, re-

construction, repair, remodeling or
renovatlon;

10

(4)

Policy Numbar 65-855-170-D9

{¢)} design, workmanship or specifica-
tions;

(d) siting, surveying, zoning, planning,
deévelopment, grading or compac-
~ tion; or

{e) malntenance;

of a part or all of the residence prem-
Ises or any other property.

{a) wear and tear, marring, scratching
or deterloration;

{(b) Iinherent vice, latent defoct or me-
charnlcai breakdown;

_{e) rust, corroslon or elsctrolysis, mold

or mildew, or wet or dry rof;

(d) smog, smoke from agriculiural
smudging or industrial operations;

{8) seftling, shrinkage, bulging or ex-
pangion, Including resultant crack-
ing of pavement, patios, founda-
tions, walls, fioors or celiings;

(1} birds,-vermin, rodents or insects;

(9) animals owned or kept by an},} In-
sured; or

{h) dlecharge, release, escape, soep-
age, migration or dispersal of pol-
lutants unless caused by a peril wo
insure agalnst under Coverage C -
Psrsonal Property. This exclusion,
doss npot apply to ADDITIONAL
COVERAGE, o. Heating Fuel Dam-
age.

If because of any of these, water es-
capes -from a piumbing, heatlng, alr
conditloning or automatle fire protection
sprinkler systom or domestic appllance, ,
we cover loss caused by the water. We
also cover the cost of tearing out and
replacing any part of the covered build-
ing neoessary to repair the system or

161
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s*rl'rs OF WISCONSIN _GIRGUT GOURT __ONEIDA GOUNTY
JOEL HIRSCHHORN and EVELYN FwHIRSGHHORN
Hugband and wife,
406 Baﬁmeﬁ Roadr A A I' FURREEE T T
Codonut Grove, FL 33133 _
' ' AR R A TR )
Plaingifs, e o, L, OREDACTLRTY
b
Vs, : : MEY 2 & g ! 1
S SR A
o AU FGQWNERS |NSURANGE CDMPANY i I L - .ah*"..Ur[ fRT |
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| NOW-GOME the Pisintitfs, Joel Hirsshharn and Evelyn F. Hirschihom, by their
altqroays, O'Melia, Schiek 8 McEldowney; 8.G., and as and fnrﬂmerComplamtaga!nstthe

D

ndant, Auie-Owners Insurance Company, gileges as follaws:

BT CAUS

ION: BREACH OF INSU

E CONTRACT

1. Thatihe Plintiffs are adult residents of Miami-Dade Courty, Fiorida, having ‘
Idence address of 4065 Battersea Road, Goconut (Sove, Flarids 33133,

2

Thatthe Defendant, Auto-Ownens Insurance Company, is a foreign insuranne

corporation organized under the Laws of the State of Michigan and authastzed to transact
business in the State of Wisconsin and is engaged in the business of writing hiome owner's
insyrance, among ather things. Its princlpal place of business is gt 6101 Anacapii Crive,
P.Q. Box 30660, in the City of Lansing, County of Eaton, Stake of Michigan. Its regisrered
aggnt for Service of Process. is Rodney Van Dyk, of WE207 Aerctech Drive, Applston,

W

Ar/hA A

consin 54912,
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. . At all times materiai rhereto mBrPlaiDﬁﬁS were,. and still are, the owners of
ccarfain real pmpetty located at 7212 Poplar Road, in the Town of Lake Tomahawk, County
of Dheida, State of Wiscengin {herevafier referred Jo as the “insured premises™),

4.  OnMay 21,2004, the Dafendant issued to the Plalntiffs instrance policy
- nutfiber 46-056-170-00.insuring tive dwelling, autbuildings and personal properly at the

instred premises againe! riskof acoidantal, directand physleal loss, otherwise known as its
_ "Premier Homeovwnars Policy™ : A-copy.of 2aid,policy Is attached hereto and marked as
ihit A" and made a part hergof,

5.  Theabove-mentionead policy number 45-055-170.00 Issued by the Defendant
ta the Plaintiffs was subsequently renewed edch year on or before May 21% and the
Plaintifs paid in consideration therefore the annual premiums. . The last renewal was fram
a pallcy period of 5-21.07 ta 521-08. The mastrecesd holicy declarations indlsate thatthe
policy Timits covering. the dwelling at the insured premisas were $184,500.00; other
struptures, $27,675.00 and p}erscnal property, $129,150.00.

Q.  Thepremises have been a vacation home for the Hirschhom Famity since
1981, Regolar inspections and mairdenance have been performed on the house since
1981, Qverthe past several years either a next door, ornearby, neighbor or house elsaner
d access e houge at least 1-2 times per month year round 1o inspect, confinn no
darrage to the interior and exterier of the home, andfor clean or otherwise make any and
1y repairs and improvements/maintenance to the house.

7.  Between January 1, 2006 and mid-Auguat, 2007, Pla‘mil‘fs oaoupied the
intiff Evelyn F. leschhams allergies and sensiivities to ador and dust, Piaintiﬂ’s
ved thelr usual and rigorous inspections, maintenancs and cleaning routine, at a
U of ane time per manth, often two o more times per month,
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8. . in early May, 2007, the, Plaintiff, Jogl Hirsghhorm, met with a real estate
broKerfor the pumose of listing the insured pe;enjises forgale. On arabout May 10, 2007,
the listing agreement was signed. Between May-August 2007, the insurad premises were
avaliable o be shown.and shown,by the real estate broker, During fhat time, Fiaintiffs
mai iréined their usual, regular maintenance, inspection and cleaning procedures.
Somefime.in mid-to-late July of 2007, the realestate broker, while inspecting the house In
antiipation of the Hirschhom family visit August 814, 2007, noticed bat guanc on the
side of the house facing east towards the lake, Upon fuither inspection, the real estate
braker detected the presence of bats and underteok an effart to remove same and cigan
thepremmes. ooy it :

Between August gand 14, 2007, the Hirschham famny stayed In the nsured

» Tabirics: s fabric fumishings in the home were rendered unusable as a resulf of
absarplion of the bat guano odor,

_ 10. By reason of the cantinuous orrepeated exposure to the previously unknown
ang not detected until mid-to-late July, 2007 acoumutation of bat guanc, the dwelling
 sirpcture was a totat loss, as well'as a significant portioh of e contents of the dwelliing
struchure. In addition, the free stending garage had to be leveled and removed as it was
esthetically incongruent with the anticipated dwelling which ncluded an atizched garage.
a result of and by reasorn of which the Flaintiffs sustained damages In the follewing

SU .
a, Dwelling . $184,600.00
b. Quibuilding (garage) $ 24,000.0n
o Fersanal Praperly $100,000.00
TOTAL $308,500.00
3
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1 1. Plainifs dulyperformed all of the conditions of said policy on their part by
mﬂ:g the Defendant of the losswithin a reasonable time after discovery. On or about
e r 28, 2007, the Defendant notified the Plaintiffs that It was not llable #pon said policy
and fthareby the Dafendant waived any presentation of Plaintifis’ proofs of fess.
12, Afler glv%ng the Defendant a resmanable oppartunity to ingpect the nsured
prerhises, the Plaintifis had the house and garage razed and the contents either given
away to various local charities, pespis in need, or otherwise disposed of by having said
contents discarded at an appropriate trash fill site.
13. . The Defendart was; at the tima of the commencement of this action,
indebted to the Plaintiffsron said policy., for said.joss and damage in the sum of
$308,600.00 and Interest; and aithough, after the same became due and payable before
the commencement of this agion and .the Plaintiffs, demanded such payment, the
Defendant hag neglected and refused, and stifl heglests and still refusesto pay the same

or gny part thereof, ;

EGCOND CAUSE OF AGTION: BAD F

14.  For the sake of brevily, the Pisiniiffs incorporate all of the foregoing
allﬁgaﬁans as if restated herein in ful,

15. That there was no reasonable basis for fhe Defendant’s denial of the
Plgintiife’ claim for benefits under their policy and the Defendant aither knew or recklessly
fa;:d to escertain that the dlaim should have besan paid,

WHEREFORE, the Plaintiffs demand judgment against the Defendant as follswe:
A Amoney Judgment in the sum of $308,800.00 for compensatory damages,
topetrer with interest from October 26, 2007

B.  Punitive damages in an armount to be determined by the Court;
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C., . Plaintiffs’ actual costs, attorney fées and disbursements Incurred in

. progecuting the present action

D.  Suchotherandfurther relief as the Court deems just and equitable under the

clreumstances,
Dated this 13" day of May, 2008,
O'MELIA, SCHIEK & McELDOWNEY, 8.0,
Aftomays for the Plainfiffs,
Jopt and Evelfyn F. Hirschhorn
Staie Bar No.: 10085638
4 Soulh Steverns Strest
P. 0. Bux 1047
Rhinslander, Wi 54501
(7_1_5 ) 339-2456 -
L1
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Not Reported in F.Supp.2d, 2006 WL 2087625 (E.D.Tenn.)

{Cite as: 2006 WL 2087625 (E.D.Tenn.))

Only the Westlaw citation is currently available.

United States District Court,
E.D. Tennessee,
Southern Division.
CBL & ASSOCIATES MANAGEMENT, INC.,
Plaintiff,

V.

LUMBERMENS MUTUAL CASUALTY COM-
PANY and Travelers Property Casualty Company
of America, Defendants.

No, 1:05-CV-210.

July 25, 20096,

Cynthia D. Hall, Everett L. Hixson, Jr,, Shumacker,
Witt, Gaither & Whitaker, PC, Chattancoga, TN,
for Plaintiff.

Clay H. Phillips, Michae! L. Hahn, Bollinger, Ru-
berry & Garvey, Chicago, 11, David Edward Har-
vey, Farris, Mathews, Branan, Babango, Hellen &
Dunlap, Nashville, TN, Amanda G, Branam, Gerard
M. Siciliano, Luther-Anderson, PLLP, Chat-
tanooga, TN, Paul Owens, Weissman, Nowack,
Cutry & Wilco, P.C., Atlanta, GA, for Defendants.

MEMORANDUM AND ORDER
HARRY S. MATTICE, JR., District Judge.

*] Plaintiff CBL & Associates Management, Inc.
(“CBL”) brings this action against Defendants
Lumbermens Mutual Casualty Company
(“Lumberinens”) and Travelers Property Casualty
Company of America (“Travelers”), alleging that
Lumbermens and Travelers breached their respect-
ive insurance confracts by refusing to provide a de-
fense in an underlying state court action. In addi-
tion to damages resulting from such breaches of
contract, Plaintiff seeks a declaration of Defend-
ants' rights and duties under their respective insur-

Page |

ance contracts.

Before the Court are Lumbermens' Motion for
Judgment on the Pleadings and Travelers' Motion
for Tudgment on the Pleadings.

For the reasons explained below, Lumbermens' Mo-
tion for Judgment on the Pleadings is GRANTED,
and Travelers' Motion for Judgment on the Plead-
ings is GRANTED.

L. STANDARD

The standard of review applicable to a motion for
“judgment on the pleadings” pursmant to Federal
Rule of Civil Procedure 12(c) is the same as the
standard of review applicable under Rule 12(b)(6).
Grindstaff v. COreen, 133 F3d 416, 421 (6th
Cir.1998}.

Federal Rule of Civil Procedure 12(b)}(6) provides
for the dismissal of a complaint that fails to state a
claim upon which relief can be granted. The pur-
pose of Rule [2(b)(6} is to permit a defendant to
test whether, as a matter of law, the plaintiff is en-
titted to relief even if everything alleged in the
complaint is true. Maver v. Mylod, 988 F.2d 635,
638 (6th Cir.1993). A complaint should not be dis-
missed for failure to state a claim unless “it appears
beyond doubt that the plaintiff can prove no set of
facts in support of his claim which would entitle
him to relief” Conley v. Gibson, 355 U8, 41,
45-46 (1957); Arrow v. Fed Reserve Bank, 358
F.3d 392, 393 {(6th Cir.2004), The complaint must
contain either “direct or inferential allegations re-
specting all the materfal elements to sustain a re-
covery...” Scheid v. Fanny Farvmer Candy Shops,
Inc, 859 F.2d 434, 436 (6th Cir.1988) (internal
quotations and citations omitted). The Court must
determine not whether the plaintiff will uitimately
prevail but whether the plaintiff is entitled to offer
evidence to support his claims. Scheuner v. Rhodes,
416 U.S. 232, 236 (1974). In making this determin-
ation, the Court must construe the complaint in the

© 2010 Thomson Reuters, No Claim to Orig. US Gov. Works,
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light most favorable to plaintiff and accept as true
all well-pleaded factval allegations. Arrow, 358
F.3d at 393; Mixon v. Ohio, 193 F.3d 389, 400 (6th
Cir.1999), The Court need not accept as true mere
legal conclusions or unwarranted factual inferences.
Id '

IL, FACTS

Viewing the facts in the light most favorable to
Plaintiff and accepting as true all well-pleaded fac-
tual allegations PN, the relevant facts are as fol- lows.

FNI. All written instruments that are ex-
hibits to the complaint are considered part
of the complaint for purposes of the
Court's consideration of these motions.
Fed.R.Civ.P. 10(c). Thus, the AVC Lease
and the insurance policies issued by Lum-
bermens and Travelers, which were in-
cluded as exhibits to the complaint, are
considered part of the complaint. In addi-
tion, although Plaintiff did not attach as an
_exhibit to the complaint in this case Mr.
Wight's underlying complaint, such under-
lying complaint is considered part of the
pleadings in this case because it is referred
to in Plaintiffs complaint and is central to
Plaintiffs claims. Welner v. Klais & Co,
108 F.3d 86, 89 (6th Cir.1997).

CBL operates and manages the Cherryvale Mall
(the “Mall”) in Rockford, Illinois, which is owned
by CBL/Cherryvale 1, LLC (“CBL/Cherryvale”).
(Court Doc. No. 1, Compl. § 6.) CBL/Chetryvale
acquired the Mall on January 31, 2001, and CBL
has been managing the Mall since that time. (Id
7.) At the time CBL/Cherryvale acquired the Mall,
space F34 was leased to American Vision Centers,
In¢. (*AVC") and subleased to Donald Wight, (/d.
9.) The lease to AVC (the “AVC Lease”) was
entered into on January 28, 1997, between the then-
owner and AVC. (7d. § 10.) The sublease to Wight
was entered into on February 1, 1997, and incorpor-

Page 2

ated into the AVC Lease. (7d) CBL/Cherryvale as-
sumed the AVC Lease when it purchased the Mall
in 2001. (Id,)

*2 At the time of the execution of the AVC Lease
in 1997, both the then-owner and AVC were aware
of a plumbing problem, and the AVC Lease
provided that the “LANDLORD agrees to promptly
repair the existing plumbing problem at the
PREMISES, at LANDLORD's expense, whereby
the storm sewer is mistakenly connected to the
PREMISES sewer system.” (Id. § 11; id. Ex. A.)

In 2002, Wight vacated space F34. (Id 14 13.) On
April 10, 2003, CBL/Cherryvale and AVC entered
into a Lease Termination Agreement which termin-
ated the AVC Lease, (Id § 14.) Also on April 10,
2003, CBL/Cherryvale and AVC entered into a Re-
lense and Indemmity Agreement which released and
discharged AVC from various claims related to the
plumbing problems. ({d)

On April 29, 2003, Wight filed an action in the Cir-
cuit Court for Winnebago County in Rockford,
lkinois. (Id 1} 16; see also Court Doc. No. 1, Notice
of Removal Bx.” B.) In that action, Wight secks
damages for breach of contract, breach of fiduciary
duty, negligence, breach of the covenant of quiet
enjoyment, frand in the inducement, negligent in-
fliction of emotional distress, and negligent misrep-
resentation against AVC and other defendants, all
stemming from the plumbing problem in space F34
that “caused sewage, debris, waste and water to
shoot out of the sink drains and flood [space F34]
during rainfalls® (Notice of Removal, Ex. B ] 11)
and AVC's failure to correct the plumbing probletn
(id. | 15). CBL has been providing a defense fo
AVC in this Iflinois litigation, (Compl.§ 19.)

Lumbermens and Travelers each issued insurance
contracts fo CBL for certain periods of time, and
CBL claims that these insurance contracts obligate
Lumbermens and Travelers to provide a defense to
AVC on behalf of CBL in this undetlying Illinois
litigation. (74, §1 21, 28, 39, 46.)

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works,
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Lumbermens issued Policy No. SAA 059 240-00 to
CBL with effective dates from 12/31/2001 to
12/31/2002. (Id. q 21; id. Bx. B.) Travelers issued
Policy No. TI-GLSA-487D7495-TIL-02 to CBL
with  effective dates from 12/31/2002 1o
12/31/20603. (1d 9 39; id Ex. C.) Both policies
provide coverage, albeit for different periods of
time, for bodily injury and property damage, (/d.
Exs. B, C) In order for “bodily injury” and
“property damage” to be covered under the
policies, such “bodily injury” or “property damage”
must have (1) been caused by an “occurrence” that
takes place in the “coverage territory™ and (2) oc-
curted during the policy peried. (/d} “Bodily in-
jury” is defined under both policies as “bodily in-
jury, sickness or disease sustained by a person, in-
cluding death resulting from any of these at any
time.” (Id) “Property damage” is defined under
both policies as “[p]hysical injury to tangible prop-
erty, including all resulting loss of use of that prop-
erty” and “[IJoss of use of tangible property that is
not physically injured.” (fd) Both insyrance con-
tracits contain a pollution exclusion related to bodily
injury and property damage, which provides that
bodily injury and property damage *arising out of
the actual, alleged or threatened discharge, dispers-
al, seepage, migration, release or escape of pollut-
ants ... [a]t or from any premises, site or looation
which is or was at any time owned or occupied by
or rented or loaned to [or managed by ™], any in-
sured....” (Id) In both policies, the term
“pollutants” is defined as “any solid, liquid,
gaseous or thermal irritant or contaminant, includ-
ing smoke, vapor, soot, fumes, acids, alkalis, chem-
icals and waste.” (1d.)

FN2. This portion of the definition (“and
managed by") appears only in the Travel-
ers policy, (ComplLEx. C.)

*3 Both policies also provide coverage, albeit for
different periods of time, for personal and advert-
ising injury liability. (Id) To be covered under the
policies, “personal injury” must have been caused
by “an offense arising cut of your business, exclud-

Page 3

ing advertising, publishing, broadcasting or tele-
casting done by you or for you” (7d) “Advertising
injury” under the policies must have been caused
by “an offense commiited in the course of advert-
ising your goods, products or services.” (Id) In ad-
dition, the offense related to either a personal or ad-
vertising injury must have been committed in the
“coverage territory” during the policy period. (Id)
“Personal injury” is defined as follows in both
policies;

injury, other than “bodily injury,” arising out of
one or more of the following offenses;

a. False arrest, detention or imprisonment;
b. Malicious prosecution;

c. The wrongful eviction from, wrongful entry
into, or invasion of the right of ptivate occupancy
of a room, dwelling or premises that a person oc-
cupies by or on behalf of its owner, landlord or
lessor; .

d. Oral or written publication of material that
slanders or libels a person or organization or dis-
parages a person's or organization's goods,
products or services; or

e. Oral or written publication of material that
violates a person's right of privacy.

(Id) “Advertising injury” is defined as follows in
both policies:
injury arising out of one or more of the following
offenses:

a. Oral or written publication of material that
slandets ot libels a person or organization ot dis-
parages a person's or organization's good [sic],
products, ot services;

b, Oral or written publication of material that
violates a person's right of privacy;

¢. Misappropriation of advertising " ideas or
style of doing business; or
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d. Infringement of copyright, title or slogan,
()

The Travelers policy contains a pollution exclusion
applicable to the personal and advertising injury li-
ability coverage. Such exclusion provides that the
policy does not provide coverage for personal in-
jury or advertising injury “arising out of the actual,
alleged or threatened dischage, dispersal, seepage,
migration, release or escape of pollutants at any
time.” (Id Ex. C.) “Pollutants” are “any solid, li-
~quid, gaseous or thermal ireftant or contaminant, in-
cluding smoke, vapor, soot, fumes, acids, alkalis,
chemicals and waste.” (/d) The Lumbermens
policy excludes from the personal and advertising
injury liability coverage any personal injury or ad-
vettising injury *[flor which the insured has as-
sumed liability in a contract or agreement.” (/d Ex.
B.)

IIL ANALYSIS

Travelers seeks a judgment on the pleadings on two
bases: (1) Travelers has no duty to defend AVC be-
cause the pollution exclusions in the Travelers in-
surance policy bar coverage for Wight's alleged
damages; and (2) Wight's damages are not covered
by the Travelers insurance policy because such
damages were a “known loss.” Lumbermens seeks
a judgment on the pleadings on several bases: (1)
Lumbermens is not required to defend AVC on
CBL's behalf under the bodily injury and property
damage liability coverage of the policy because (&)
CBL is not legally obligated to defend or indemnify
AVC under the AVC Lease, (b} the policy does not
require Lumbermens to pay any amounts arising
from CBL's obligations under the release and in-
demnity agreement, {c) there was no occurrence as
defined in the policy, and (d) Lumbermens has no
duty to defend AVC because the pollution exclu-
sions in the policy bar coverage for Wight's alleged
damages; and (2) Lumbermens is not required to
defend AVC on CBL's behalf under the personal
and advertising injury liability coverage because

Page 4

CBL is not legally obligated to reimburse AVC for
the damages claimed by Wight and, to the extent
CBL may be legally obligated, the policy excludes
coverage for such damages.

A, Jurisdiction over Declaratory Judgment
Claims

*4 At the outset, the Court recognizes that, when
faced with a declaratory judgment claim, it must
determine whether to exercise its discretion to hear
such a claim by analyzing the five factors outlined
in Grand Trunk See 28 US.C. §§ 2201-2202;
Grand Trunk W. RR. Co. v. Consol, Rail Corp.,
746 F.2d 323, 326 {(6th Cir.1984). In this instance,
there are claims before the Comt other than the de-
clatatory judgment claims; Plaintiff brings two
breach of contract claims in addition to its two de-
claratory judgment claims, The Court has independ-
ent jurisdiction over the breach of contract claims,
so even if the Couwrt were to decline to exercise jur-
isdiction over the declaratory judgment claims, the
breach of contract claims would remain before the
Court. See Snodgrass v. Provident Life & Accident
Ins. Co., 147 F3d 1163, 1167-68 (9th Cir.1998)
{“The appropriate inquiry for a district coutt in a
Declaratory Judgment Act case is to determine
whether there are any claims in the case that exist
independent of any request for purely declaratory
rélief, that is, claims that would continue to exist if
the request for a declaration simply dropped from
the case.”). Consequently, in the interest of avoid-
ing piecemeal litigation, the Court should entertain
the declaratory judgment claims in this action. See
id; Gov't Employees Ins. Co. v. Dizol, 133 F3d
1220, 1225-26 (Sth Cir,1998) (“[Wlhen other
claims are joined with an action for declaratory re-
licf (e.g., bad faith, breach of contract, breach of fi-
duciary duty, rescission, or claims for other monet-
ary relief), the district coutt should not, as a general
rule, remand or decline to entertain the claim for
declaratory relief.”); Behrens v. Domnelly, No, Civ,
05-00453 HMS/KS, 2006 WL 897573, at *7-8
(D.Haw. Mar. 31, 2006).
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Such result is dictated by an analysis of the Grand
Trunk factors. In determining whether to entertain
jurisdiction over a declaratory judgment action, the
Sixth Circuit has directed district courts to consider
the following factors:

{1) whether the declaratory action would seitle
the (2) controversy; whether the declaratory ac-
tion would serve a useful purpose in clarifying
the legal relations in issue; (3) whether the de-
claratory remedy is being used merely for the
purpose of “procedural fencing” or “to provide an
arena for a race for res judicata[”;] (4) whether
the use of a declaratory action would increase
friction between our federal and state courts and
improperly encroach upon state jurisdiction; and
(5) whether there is an alternative remedy which
is better or more effective.

Grand Trunk, 746 F.2d at 326, Weighing these
factors as a whole, .it is apparent that this Court
should exercise jurisdiction over Plaintiff's declar-
atory Judgment claims,

Although the Court's deterimination with respect to
these declaratory judgment claims would not settle
any issues pending in the undetlying state contro-
versy and would not serve a useful purpose in clari-
fying the legal relations at issue in such state ac-
tion, U.S. Fire Ins. Co. v. Albex Aluminum, Inc.,
161 Fed. App'x 562, 564-65, 2006 WL 41185, at *3
(6th Cir. Jan. 6, 2006) (per curiam), these factors
are only part of the analysis. There is no evidence
of procedural fencing in this case, so that factor
weighs neither in favor of exercising nor in favor of
declining jurisdiction.

*5 The final two factors weigh heavily in favor of
exercising jurisdiction. First, the retention of juris-
diction over these claims would reduce friction
between federal and state courts, If the Court were
to decline jurisdiction over the declaratory judg-
ment claims, this Court would be deciding precisely
the same issues with respect to the breach of con-
tract claits as a state court would be deciding with
respect to the declaratory judgment claims. Such a

Page 5

gituation has the potential to increase friction
between state and federal courts, particularly if the
courfs were to reach different conclusions. Statfe
Auto, Mut. Ins. Co. v. Turner Funeral Home, Inc.,
No. 1:05-CV-61, 2006 WL 686872, at *5
(E.D.Temm, Mar, 13, 2006); Ohio Cas. Ins, Co. v.
Kentucky, No. 4:05CV-085-M, 2005 WL 2656745,
at ¥3 (W.D.Ky. Oct. 17, 2005). Second, the pres-
ence of the breach of contract claims also prevents
the Court from concluding that any alternative rem-
edy would be better or more effective, Splitting the
claims between this Court and a state court does not
create the optimal situation; on the contrary, it ex-
poses the parties to the possibility of inconsistent
decigions, See Ohio Cas. Ins. Co, 2005 WL
2656745, at *3, Because the risk of inconsistent
results would be so great if the Court were to de-
cline jurisdiction over the declaratory judgment
claims, see Ohio Cas. Ins, Co., 2005 WL 2656745,
at *3, the Court concludes that, in this instance, the
fourth and fifth factors outweigh the other factors,
and this Court must exercise its jurisdiction to hear
these claims along with the breach of contract claims.

B. Applicable Law

In cases arising under the Court's diversify jurisdic-
tion under 28 U.S.C. § 1332, the Court must apply
the choice of law rules of the state in which the
Court sits. Klaxon Co. v. Stentor Elec. Mfg. Co,
313 U8, 487, 496 (1941); Andersons, Inc. v. Con-
sof, Inc., 348 F.3d 496, 501 (6th Cir.2003). In Ten-
nessee, the law of the place where a contract is
made govems the construction and validity of the
contract. Ohio Cas. Ins. Co. v. Travelers Indem.
Co., 493 8.W.2d 465, 466 (Tenn.1973). In this in-
stance, the insurance coniracts at issue were de-
livered in Tennessee. Accordingly, the Court will
apply Tennessee law to interpret those insurance
contracts,

C. Duty to Defend
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In determining whether Lumbermens and Travelers
breached their respective duties to defend, the
Court is guided by the principle that an insurer's
duty to defend an insured is determined by the al-
legations in the complaint filed against the insured.
Travelers Indem. Co. gf Am. v. Moore & Assocs.,
Ine., No. M2004-01233-COA-R3-CV, 2005 WL
2293009, at ¥3 (Tenn.Ct.App. Sept. 20, 2005). “An
insurer has a duty to defend when its policy argu-
ably covers the claims raised against the insured.”
Id If the allegations in the underlying complaint
leave doubt as to whether the allegations require the
insurer to defend, the doubt should be resolved in
favor of the insured. Jd

D. Pollution Exclusions

#G Defendants present multiple arguments in sup-
port of their respective contentions that their insur-
ance policies do not obligate them to defend AVC
on CBL's behalf, One of those arguments-that the
pollution exclusions in their respective policies bar
coverage-is common to both Defendants. Con-
sequently, the Court will address that argument
first, before proceeding to the other individual argu-
ments,

Both Defendants contend that the pollution exclu-
sions in their respective policies bar coverage for
the damages claimed by Mr. Wight in the underly-
ing state litigation becawse those damages arise
from the intrusion of sewage and waste into space
F34. Specifically, they contend that Mr. Wight's al-
legation that the plumbing problem “causes sewage,
debris, waste and water to shoot out of the sink
drains” constitutes the discharge, dispersal, seep-
age, migration, release, or escape of pollutants.
Travelers contends that the pollution exclusions in
its policy bar both bodily injury and property dam-
.age coverage and personal and advertising injury li-
ability coverage, while Lumbermens contends only
that the pollution exclusion in its policy bars bodily
injury and property damage coverage. As described
above, the language of all three pollution exclu-
sions is nearly identicel in all respects. Plaintiff
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contends that the pollution exciusions do not apply
1o the damages claimed by Mr. Wight because the
exclusions apply only to fraditional environmental
pollutants and not to sewage and waste. Thus, the
key inquiry is whether sewage and waste ate en-
compassed by the term *pollutants.”

The Tennessee courfs have not yet determined the
mesning of the pollution exclusion. In such a situ-
ation, this Court must discern from all available
sources how the Tennessee courts would decide the
issue if confronted with it. MeClain v. Nortlwwest
Cmgy. Corr. Ctr. Judicial Corr, Bd, 440 F.3d 320,
328 (6th Cir.2006). Thus, the Court will begin its
analysis by applying the Tennessee rules of contract
interpretation. See supra Part 11LB.

Under Tennessee law, courts must construe insur-
ance contracts in the same manner as any ofher con-
tract, American Justice Ins. Reciprocal v. Hutchis-
on, 15 S'W.3d 8i1, 814 (Tenn.2000). “The lan-
guage of the policy must be taken and understood
in its plain, ordinary and popular sense.” Id. Where
langnage is susceptible to more than one reasonable
interpretation, the language is ambiguous. J/d at

-815. If such ambiguous language limits the cover-

age of the insurance policy, that language must be
construed in favor of the insured. Id In determining
the “plain, ordinary and popular”® meaning of lan-
guage, courts may refer to dictionaty definitions. Id

As noted above, the insurance policies at issue
define “pollutants” as “any solid, liguid, passous or
thermal irritant or contaminant, including smoke,
vapor, soot, fumes, acids, alkalis, chemicals and
waste.,” (ComplExs.B, C.) The terms “itritant,”
“contamninant,” and “waste” are not defined in the
respective policies. Thus, the Court will exarmine
the dictionary definitions of those terms,

#7 “Iyritant” is defined as “a source of ircitation.”
American Heritage Dictionary of the English Lan-
guage 926 (4th ed.2000), “Jrritation” is defined as
“a condition of inflammation, soreness, or irritabil-
ity of a bodily organ or part.” Jd “Contaminant” is
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defined as “one that contaminates.” [d at 396.
“Contaminate” means “to make impure or unclean
by contact or mixture,” Id “Waste” means “an un-
usable ot unwanted substance or material, such as a
waste product,” “garbage; trash,” or “the undiges-
ted residue of food eliminated from the body; ex-
crement.” Id. at 1942.

In the underlying complaint, Mr. Wight describes
his damages as being caused by “sewage, debris,
waste and water [shooting] out of the sink drains
and [flooding space F34)." (Notice of Removal Ex.
B { 11.) He also describes such sewage, debris,
waste, and water as “unsanitary” (#d { 12), as caus-
ing space F34 to become “contaminated” (id 9§ 16),
and as creating “hazardous and unsafe” (d T 17)
and “dangerous” (id. § 22) conditions in space F34,

In the context of these allegations in the undetlying
complaint, the Court concludes that the pollution
exclusion is unambiguous and excludes from cover-
age the damages claimed by Mr, Wight. While the
_materials present in space F34 do not fall under the
definition of “irritant,” it is ¢lear that they do fall
under the definitions -of both “contaminant” and
“waste.” First, the materials at issue are
“contaminants” because they clearly make space 34
impure or wnclean. Mr, Wight alleges in his com-
plaint that such materials “contaminated” the space
and made it “unsanitary.” Such allegations fit
squate within the definition of “contaminant.”
Second, the materials at issue are clearly “waste,”
as the definition of waste specifically includes
sewage and also includes debris, whickh could be
chatacterized either as garbage or trash or as an un-
usable or unwanted substance or material, In sum,
the plain, ordinary meaning of the pollution exclu-
sion leads to the conclusion that it appiies to the
damages caused by the materials named in Mr.
Wight's complaint.

The Court is aware that there are iwo distinet lines
of cases interpreting the pollution exclusion-one
line supporting Plaintiff's argument and one line
supporting Defendants’ argument. In the first line of
cases, the pollution exclusion clause is found, based
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on the original purposes behind the inclusion of
such clause in insurance policies and the use of
terms of art from environmental law, to be applic-
able only to traditional environmental pollutants.
See, e.g., Nautilus Ins. Co. v. Jubar, 188 E3d 27,
30-31 (1st Cir,1999) (Maine law); £nron Oil Trad-
ing & Transp. Co. v. Walbrook Ins. Co., 132 F.3d
526, 530-31 (9th Cir.1997) (Montana law); Stoney
Run Co. v. Prudential-LMI Commercial Ins. Co., 47
F.3d 34, 38 (2d Cir.1995) (New York law); Region-
al Bank of Colo, N.A. v. St Paul Fire & Marine
Ins. Co., 35 FJ3d 494, 498 (10th Cir.1994)
(Colorado law); Lumbermens Mut. Cas. Co. v. S-W
Indus., Inc, 23 F.3d 970, 981-82 {6th Cir.1994)
(Ohio law); Pipefitters Welfare Educ. Fund v.
Westchester Fire Ins. Co., 976 F.2d 1037, 1043-44
(7th Cir.1992) (Illinols law), C.H. Heist Caribe
Corp. v. Am. Home Assurance Co., 640 F.2d 479,
482-83 (3d Cir.1981) (Virgin Islands law);
Westchester Fire Ins. Co. v. Cify of Pittsburg, 794
F.Supp. 333, 355 (D.Kan.1992) (Kansas law); Min-
erva Enters., Inc. v, Bituminous Cas. Corp., 851
S.W.2d 403, 404 (Ark.1993); MacKinnon v. Truck
Ins. Exch, 71 P.3d 1205, 1216-17 (Cal.2003); Am.
States Ins. Co. v. Koloms, 687 N.E .2d 72, 489, 494
(10.1997); Thempson v. Temple, 580 So.2d 1133,
1135 (La.Ct.App.1991), Western Alliance Ins. Co.
v. Gill, 686 N.E2d 997, 999 (Mass.1997); Hesr
Am, Ins. Co. v. Tufeo Flooring E ., Inc, 409 S.E2d
692, 699-700 (N.C.Ct.App.1991).

*8 In the second line of cases, the pollution exclu-
sion clause is found to be applicable to all types of
pollution that fall under the letter of the clause, not
just traditional environmental pollutants. See, e.g,
U.S. Fire Ins. Co. v. City of Warren, 87 Fed. App'x
485, 490 (6th Cir2003) (Michigan law);, As-
sicurazioni Generali, Sp.A. v, Neil, 160 F.3d 997,
1004-06 (4th Cir.1998) (Maryland law); Reliance
Ins, Co. v. Moessner, 121 F.3d 895, 900-02 (3d
Cir.1997) (Pennsylvania law); Certain  Under-
writers at Lioyd’s London v. C.4. Turner Constr.
Co., 112 F.3d 184, 188 (5th Cir.1997) (Texas law);
American States Ins. Co. v, Nethery, 79 F .3d 473,
477 (5th Cir.1996) (Mississippi law); Longaberger
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Co. v. U .S Fidelity & Guar. Co., 31 F.Supp.2d
595, 603-04 (S.D.Ohio 1998) (Ohio law); Demi As-
socs. of Fla., Inc. v. State Farm Fire & Cas. Ins.
Co., 711 %o0.2d 1135, 1138 (Fla.1998); Auto-
Owners Ins, Co. v. Hanson, 588 N.W.2d 777,
779-81 (Minn.Ct.App.1999); Cook v. Evanson, 920
P.2d 1223, 1226 (Wash.CLApp.1996); Peace ex rel,
Lerner v. Northwestern Nat'!l Ins. Co., 596 N.W.2d
429, (Wis.1999).

Plaintiff urges the Cowt to adopt the reasoning of
the first line of cases and conclude that the pollu-
tion exclusion applies only to traditional environ-
mental pollutants. The Court concludes, however,
that Tennessee courts, if faced with this issue,
would adopt the reasoning of the second line of
cases and would conclude that the pollution exclu-
sicn applies to all types of pollution, including
sewage, and not just to fraditional environmental
pollutants. This result is in accordance with and
dictated by the Tennessee rules of construction for
interpreting insurance policies."™*

FN3. The Court is aware that, when & nov-
el or unsettled question of state law arises,
it is within the Court's discretion to swua
sponte certify such question to the highest
court of the state. Efking v. Moreno, 435
U.S. 647, 662 Lehman Bros. v. Schein, 416
U.S. 386, 391 (1974); Transamerica Ins.
Co. v. Dure Bag Mfz. Co, 50 F.3d 370,
372 (6th Cir.1995). In the case at bar, the
Tenuessee courts have not yet addressed
the precise question at issue. Tennessee
does, however, have well-established prin-
ciples that govern the inferpretation of in-
surance contracts. See Transamerica Ins.
Co, 50 FJ3d at 372, Accordingly, the
Court relies on such principles to interpret
the exclusion at issue, and the Court de-
clines to certify the question of the mean-
ing of the exclusion to the Tennessee Su-
preme Court.

The conclusion reached in the first line of cases is
“premised on a technical rather than an ordinary
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reading of the exclusion, ascribing to the reader a
knowledge of ‘terms of art’ in environmental
law....” Auto-Owners Ins. Co.,, 588 N.W.2d at 779,
Such a technical reading of the exclusion is not in
accord with the rules of construction in Tennessee,
which require the Court to determine the “plain, or-
dinary and popular meaning” of the language at is-
sue. Although there is evidence that the exclusion
was originally inserted into insurance policies with
the intent that it apply to traditional environmental
pollutants, see, e.g, Koloms, 687 N.E.2d at 79-82,
the Court may not consider such evidence when it
hes concluded that the exclusion is unambiguous,
as the Court has done in this instance. See also
McRusick v. Travelers Indem. Co., 632 N.W.2d
525, 531 (Mich.Ct.App.2001) (*Although we re-
cognize that other jurisdictions have considered the
terms  “discharge,” “dispersal,” “release,” and
“egcape” to be environmental terms of ert, thus re-
quiring the pollutant to cause traditional environ-
mental pollution before the exclusion is applicable,
we cannot judicially engraft such limitation. This
Court must enforce the insurance policy in accord-
ance with its terms as interpreted in light of their
commonly used, ordinary, and plain meaning,”).

*9 Thus, because the Court finds that the pollution
exclusion unambiguously applies to sewage and the
other materials named in the underlying complaint
in this action, the Court conecludes that Lumber-
mens and Travelers have no duty to defend AVC on
behalf of CBL in the underlying litigation with re-
spect to any coverages to which the exclusion ap-
plies. The Court need not address Defendants' other
arguments regarding the relevant coverages.

Accordingly, Travelers' Motion for Judgment on
the Pleadings is GRANTED, and Plaintiif's causes
of action against Travelers for breach of contract
and seeking a declaratory judgment are DIS-
MISSED WITH PREJUDICE. Lumbermens' Mo-
tion for Judgment on the Pleadings is GRANTED
with respect to Plaintiff's causes of action against
Lumbermens for breach of coniract and seeking a
declaratory judgment relative to the bodily injury

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.

P-Appx

40



Not Reported in ¥.Supp.2d, 2006 WL 2087625 (E.D.Tenn.)

(Cite as: 2006 WL 2087625 (E.D.Tenn.))

and property damage coverage, and such causes of
action are DISMISSED WITH PREJUDICE.
What remains are Plaintiff's causes of action
against Lumbermens for breach of comtract and
seeking a declaratory judgment relative to the per-
sonal and advertising injury liability coverage, to
which the pollution exclusion does not apply.

E. Lumbermens' Personal and Advertising In-
jury Liability Coverage

Lumbermens contends that it is not required to de-
fend AVC on CBL's behalf in the underlying litiga-
tion with respect to the personal and advertising in-
jury liability coverage in the Lumbermens policy
because (1) AVC waived its right to defense or in-
demnity by CBL when it entered into the AVC
Lease, which specifically waives all claims AVC
may have against CBL as a result of water coming
into space F34, flooding, or the failure of the
plumbing or sewer system, and (2) to the extent
AVC did not waive its right to defense or indemnity
as to all claims, CBL's assumption of liability relat-
ive to those particular claims excludes those claims
from coverage, CBL contends that it is legally ob-
ligated by the AVC Lease to provide defense and
indemnity to AVC for damages arising from CBL's
failre to make certain repairs to space F34 and
‘that, therefore, Lumbermens is required to provide
such defense.

The Lumbermens policy requires Lumbermens to
“pay those sums that the insured becomes legally
obligated to pay as damages because of ‘personal
injury’ or ‘advertising injury’.... [Lumbermens] will
have the right and duty to defend any ‘suit’ seeking
those damages.” (ComplEx.B.) As noted above,
“personal injury” includes injury arising out of,
infer alia, wrongful eviction. (/d,) The underlying
complaint in this matter alleges a cause of action
against AVC for breach of the covenant of quiet en-
joyment, which brings the injuries arising therefrom
within the definition of “personal injury.”
{(ComplLqy] 56-68.) The question, then, is whether
the damages arising from Mr. Wight's “personal in-
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jury” are covered by the insurance policy.

Central to this inquiry are two sections of the AVC
Lease. Article 9, Section 5 of the lease reads as fol-
lows:

%10 LANDLORD [CBL] shall not be responsible
or liable for and TENANT [AVC] hereby ex-
pressly waives all claims against LANDLORD
for injury to persons or damage to TENANT's
propetiy resulting from (i) water, snow or ice be-
ing upon or coming through the roof, walls, win-
dows or otherwise; (i) wind, water or flooding;
{iii) any act, omission or negligence of co-tenants
or other persons or occupants of the Shopping
Center; (iv) the acts .of any owners or occupants
of adjoining or contignous property; or (v) failure
of the elecirical system, the heating or air condi-
tioning systems, ot the plumbing and sewer sys-
tems. LANDLORD shall not be liable for any
damage occasioned by its failure to keep the
PREMISES in repair unless LANDLORD is ob-
ligated to make such repairs under the terms here-
of, notice of the need for such repairs has been
given LANDLORD, a reasonable time has
elapsed and LANDLORD has failed to make such
repairs,

(Compl. Bx. A art. 9, § 5.) Atticle 10, Section 1 of

the AVC Lease reads, in pertinent patt, as follows:
LANDLORD agrees to promptly repair the exist-
ing plumbing problem at the PREMISES, at
LANDLORD's expense, whoreby the storm sswer

_is mistakenly connected to the PREMISES sewer
system, ’

{Compl. Bx. A art. 10, § 1.)

Lumbermens contends that the waiver in Article 9,
Section 5 by AVC of all claims against CBL for
damages resulting from water, flooding, or the fail-
ure of the plumbing or sewer systems negates any
legal obligation by CBL to defend or indemmify
AVC. Since the personal injury coverage only ap-
plies to damages that CBL is legally obligated to
pay, Lumbermens argues that the waiver bars cov-
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erage for any damages suffered by Mr. Wight as a
result of the flooding of space F34 and the failure
of the plumbing system,

CBL argues in response that an analysis of Article
5, Section 9 of the AVC Lease to determine CBL's
legal obligation is incomplete without referencing
Atrticle 10, Section 1, CBL points out that Ariicle 5,
Section ¢ relieves CBL of legal Hability with re-
spect to damages resulting from CBL's failure to re-
pair, unless CBL undertook an obligation to repair
elsewhere in the AVC Lease. CBL argues that Art-
jcle 10, Sectionl represents just such an undertak-
ing, Thus, CBL asserts that it is legally obligated
with respect to the damages claimed by Mr. Wight,
which he alleges were caused by the failure to re-
pair the plumbing system. Lumbermens does not
appear to contest this conclusion.

Taking Article 9, Section 5 and Article 10, Section
1 together, it is clear that, if CBL is liable for any
damages claimed by Mr, Wight, such liability could
only stem from the CBL's agreement to repair the
plumbing system because without such agreement
to repair, such damages would fall under the main
waiver provision. Thus, the Court assumes for the
purpose of the remainder of its analysis that CBL,
as a result of the agreement to repair in Article 10,
Section 1, is legally obligated with respect to the
damages claimed by Mt, Wight.

*11 Lumbermens contends that, even if CBL is ob-
ligated under Article 10, Section 1 of the lease, the
Lumbermens policy excludes coverage for such ob-
ligations. As support for this contention, Lumber-
mens points to the assumed-liability exclusion un-
der the personal and advertising injury liability cov-
erage, which bars coverage for personal injury
“[flor which the ihsured has assumed liability in a
contract or agreement.” (ComplExB.) As ex-
plained above, it is clear from the record that CBL
did assume liability in the AVC Lease for its failure
to repair., CBL even appears to acknowiedge its as-
sumption of liability, argulng in its brief that
“[wlhen CBL assumed the obligations wnder the
Lease with AVC ..., it assumed all obligations of
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the Lease including ... liability to AVC for its al-
leged failure to repair the plumbing problems.”
Thus, under the first sentence of the assumed-liabil-
ity excluston, the damages claimed by Mr. Wight
are excluded from coverage becanse CBL's liability
with respect to those damages stems was assutned
in a contract or agreement.

In their briefs, neither party addressed the second
sentence of the assumed-liability exclusion, which
states that the exclusion “does not apply to liability
for damages that the insured would have in the ab-
sence of the contract or agreement.” (Compl.Ex.B.)
Thus, under the assumed-liability exclusion, al-
though the insured may have assumed certain liabil-
ities in a contract, the insured will still receive cov-
erage under the insurance policy if' the insured
would have been liable even in the absence of the
contract. In this instance, this exception to the as-
sumed-liability exclusion requires the Coutt to de-
termine whether CBL would have been liable for
the damages resulting from the failure to repair the
plumbing system, even in the absence of the provi-
sion in the AVC Lease obligating CBL to repair the
system,

Tennessee has. indicated its adoption of the prin-
ciples stated in the Restatement of Torts regarding
the obligations of landlords and tenants. See e.g.,
Denton v. Hahn, No. M2003-00342-COA-R3-CV,
2004 WL 2083711, at *4 (Tenn.Ct.App. Sept. 16,
2004), The relevant section of the Restatement
provides that a landlord is not liable to a tenant or
to others on the premises for injuries caused by
dangerous conditions that existed when the tenant
took possession. Restatement (Second} of Torts §
356 (1965). Several exceptions to this general rule
exist: (1) when the landlord contracts to repair the
dangerous condition (id § 357); (2) when the land-
lord does not disclose the existence of a dangerous
condition to the tenant (id § 358); (3) when the
premises is leased for a purpose involving public
admission, in which case the landlord is liable for
injuries caused to persons who enter the premises
for that purpose (id § 359); (4) when the landlord
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retains control over a portion of the premises used
by the tenant (id § 360); (5) when the landlord re-
tains control over a portion of the premises that is
hecessary to safely use of the other portion of the
premises (id. § 361); and (6) when the landlord is
negligent in making repairs and the land is made
more dangerous or given a deceptive appearance of
safety (id § 362).

*12 As discussed above, the exception related to a
landiord's conttact to ropair is at issue in this case.
The remainder of the exceptions, however, are not
at issue. First, this is hot a situation in which the
landlord failed to disclose a dangerous condition to
the tenant. In this instance, all parties knew about
the problems with the plumbing system. Seccond, al-
though the premises may have been leased for a
purpose involving public admission, the injuties at
issue are not those of persons who eontered the
premises for that pwmpose, Third, there is no evid-
ence that the landlord retained control over any por-
tion of the premises-either a portion of the premises
used by the tenant or necessary for the safe use of
the tenant's portion of the premises. Fourth, there is
no allegation that the premises were made more

dangerous by the landlord's failure to repair the

plumbing system; on the contrary, the same condi-
tions existed both before and after the promise to
repatr, Thus, the only exception 1o the general rute
at issue in this case is the contract to repair,

Consequently, CBL is liable for the damages at is-
sue only as a result of its agresment to repair in
Article 10, Section 1 of the AVC ILease, without
which the damages at issue would have fallen under
the main waiver provision of the AVC Lease. Be-
cause CBL is liable for damages resulting from its
failure to repair only as a result of its assumption of
liability in the AVC Lease, such damages are ex-
cluded from coverage under the assumed-liability
exclusion. While CBL may be liable to AVC and/or
Mr, Wight for any damages stemming from its fail-
ure to repair the plumbing system, the Lumbermens
policy does not provide coverage to CBL for those
damages.
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Accordingly, Lumbermens' Motion for Judgtnent
on the Pleadings is GRANTED with respect to
Plaintiff's causes of action against Lumbermens for
breach of contract and sceking a declaratory judg-
ment relative to the personal and advertising injury
liability coverage, and such causes of action are
DISMISSED WITH PREJUDICE,

1V, CONCLUSION

For the reasons stated above, Travelers' Motion for
Judgment on the Pleadings [Court Doc. No. 25] is
GRANTED, and Plaintiff's causes of action for
breach of contract and seeking a declaratory judg-
ment against Travelers are DISMISSED WITH
PREJUDICE, Lumbermens' Motion for Judgment
on the Pleadings [Court Doc. Mo, 39] is GRAN-
TED, and Plaintiff's causes of action for breach of
contract and seeking a declaratory judgment against
Lumbermens are DISMISSED WITH PREJU-
DICE,

In accordance with Federal Rule of Civil Procedure
54(d)(1), Defendants are entitled to recover their
costs of this action.

The Clerk is directed to close the file in this case.

SO ORDERED this 25th day of July, 2006,
E.D.Tenn,, 2006,

CBL, & Associates Management, Inc. v. Lumber-
men$ Mut. Cas. Co.

Not Reported in F.Supp.2d, 2006 WL 2087625
(8.D.Tenn,)

END OF DOCUMENT
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P
Supreme Court of Florida.
DENI ASSOCIATES OF FLORIDA, INC.,, Peti-
. tioner,

V.
STATE FARM FIRE & CASUALTY INSUR-
ANCE COMPANY, Respondent.
E.C. FOGQG, Ill, et al., Petitioners,
- \2
FLORIDA FARM BUREAU MUTUAL INSUR-
ANCE COMPANY, Respondent.
Naos, 89115, 89300,

Jan, 29, 1998,
Rehearing Denied June 11, 1998,

Actions were brought to resolve coverage dispute
as to whether polfution exclusion of comprehensive
general liability (CGL) insurance policies applied
to indoor air contamination from ammonia spill and
insecticide accidentally sprayed on bystanders. The
Cireyit Courts, Seventeenth and Fifteenth Yudicial
Circuits, Broward and Palm Beach Counties, Harry
G. Hinckley, Jr., and Robert M. Gross, JI,, entered
summary judgment finding coverage. Insurers ap-
pealed. The District Cowrt of Appeal, Farmer, I,
678 So0.2d 397, reversed and certified question of
great public importance. Review was granted. The
Supiteme Court, Grimes, Senior Justice, held that:
(1) docirine of reasonable expectations is unneces-
sary and is not adopted; (2) absolute pollution ex-
clusion is unambiguous; and (3) ammonia spilled
from blueprint machine in office building and in-
secticide Ethion 4 Miscible sprayed on bystanders
were “pollutants.”

Affirmed.

Wells, J., concurred in part, dissented in part, and
filed opinion in which Overton, J., concurred.

West Headnotes
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and unambiguous.
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Exclusions which are ambiguous or otherwise sus-
ceptible fo more than one meaning must be con-
strued in favor of insured, but this rule applies only
when genuine inconsistency, unceriainty, or ambi-
guity in meaning remains after resort to ordinary
rules of construction,

[3] Insurance 217 €521832(1)

217 Insurance
217X11] Contracts and Policies
217XI1I{G) Rules of Constimction
217k1830 Favoring Insureds or Benefi-
ciaries; Disfavoring Insurers
217k1832 Ambiguity, Uncertainty or
Conflict
217k1832(1) k. In General Most
Cited Cases
Rule requiring interpretation of ambiguous policy
provisions in favor of insured does not allow courts
to rewrite contract, add meaning that is not present,
or otherwise reach results conirary to intentions of
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patties.
[4] Insurance 217 €~22278(17)

217 Insurance
217XVII Coverage--Liability Insurance
217XVII(A) In General
217k2273 Risks and Losses
2172278 Common Exclusions
217k2278(17) k. Pollution. Most

Cited Cases
Absolute pollution exclusion in comprehensive
general liability (CGL) insurance policy is not lim-
ited to environmental or industrial pollution.

(5] Insurance 217 €=°1823

217 Insurance

217XI1L Contracts and Policies

217X1{G) Rules of Construction
217k1823 k. Bxceptions, BExclusions or

Limitations. Most Cited Cases
Court cannotf place limitations upon plain language
of policy exclusion simply because it thinks it
should have been written that way.

[6] Insurance 217 €~22278(17)

217 Insutance
217X V1 Coverage--Liability Insurance
217X VII(A) In General
217k2273 Risks and Losses
217k2278 Common Exclusions

217k2278(17) k. Pollution. Most
Cited Cases
Drafting history of pollution exclusion of compre-
hensive peneral liability (CGL) insurance policy
cannot be considered in interpreting the clause un-
less coutt concludes that policy language is am-
biguous.

'17] Insurance 217 €~22278(17)

217 Insurance
217XVII Coverage--Liability Insurance
217XVH(A) In General
217k2273 Risks and Losses

217k2278 Common Exclusions
217k2278(17 k. Pollution, Most
Cited Cases
Failute of absolute pollution exclusion of compre-
hensive general liability (CGL) insurance policy to
define words “irrltant” and “contaminant® did not
render clause ambiguous,

|8] Evidence 157 €452

157 Evidence
I57X1 Parol or Bxtrinsic Evidence Affecting
Writings
137XI(D) Construction or Application of
Language of Written Instrument
157k449 Natore of Ambiguity or Uncet-
tainty in Instrument
157k452 k. Latent  Ambiguity. Most
Cited Cases

. Principle of latent ambiguity allowing clarification

by parol evidence was inapplicable to absolute pol-
lution exclusion of comprehensive general liability
(CGL) insurance policy; in pollution exclusion
cases, there i3 only one underlying spill, dispersal,
or discharge incident, and question is simply
whether it falls within language of exclusion.

[9] Insurance 217 €=>1817

217 Insurance
217X111 Contracts and Policies
217TXHI(G) Rules of Construction
217k1815 Reascnableness

217k1817 k. Reasonable Expectations.
Most Cited Cases
Doctrine of reasonable expectations upholding in-
sured's objectively reasonable expectations as to
scape of coverage is unnecessary and is not adop-
ted, ambiguities are construed against insurer, ap-
plying the doctrine to unambiguous provision
would rewrite contract, and construing insurance
policies upon determination as to whether insured's

. subjective eéxpectations are remsonable can onmly

lead to uncertainty and unnecessary litigation.

[10] Insurance 217 €~>1816
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217 Insurance
217XI11 Contracts and Policies
217XII{G) Rules of Construction
217k1815 Reasonableness

2171816 k., In General. Most Cited
Cases .
Insurance policies will not be construed to reach
absurd result,

{11] Insurance 217 €522278(17)

217 Insurance
217XV Coverage--Liability Insurance
217XVIKA) In General
217k2273 Risks and Losses
217k2278 Common Exclusions
207k2278(17) k. Pollution, Most
Cited Cases :
Ammonia spilled from blueprint machine in office
building and insecticide Ethion 4 Miscible sprayed
on bystanders were “pollutants” within meaning of
absolute pollution exclusion of comprehensive gen-
eral liability (CGL) insurance policies; they thus
provided no coverage,
*1136 Scott A, Mageor of Kluger, Peretz, Kaplan &
Berlin, P.A., Fort Lauderdale, Gary S. Gaffney of
the Law Offices of Gary S. Gaffhey, Davie, for Pe-
tittoner Doni Associates of Florida, Inc,

Cromwell A. Anderson of Fowler, White, Burnett,
Hurley, Banick & Strickroot, P.A., Miami, for Peti-
tioners E.C, Fogg, 11], et al.

Elizabeth I<. Russo and Kimberly L. Boldt of Eliza-
beth Russo & Associates, P.A., Miami, and Green
& Ackerman, P.A., Fort Lauderdale, for Respond-
ent State Farm Fire & Casualty Insurance Com- pany.

Bonita Kneeland Brown of Fowler, White, Gillen,
Boggs, Villareal & Banker, P.A., for Respondent
Florida Farm Bureau Mutual Insurance Company.

David K. Miller of Broad and Cassel, Tallahassee,
and Samantha Boge of Stowell Anton & Kramer,
Tallahassee, for Amicus Curiae Associated Builders

and Contractors, Inc,

Daniel Y. Sumner and Elizabeth G, Arthur of the
Florida Depariment of Insurance, Tallahassee, for
Amicus Curiae The Florida Department of Insur-
ance.

Raymond T. Elligett, Jr. and Amy S. Farrior of
Schropp, Buell & Elligett, P.A., Tampa, for Amicus
Curiae Academy of Florida Trial Lawyers,

Betsy E. Gallagher of Gallagher & Howard, Tampa,
for Amicus Curiae Floride Defense Lawyers Asso-
ciation, '

Ronald L. Kammer of Hinshaw & Culbertson,
Miami; Laura A. Foggan and John C. Yang of
Wiley, Rein & Fielding, Washington, D.C,, for
Amicus Curine Insurance Environmental Litigation
Association,

Keith E.. Hope of Keith Hope, P.A., Key Biscayne,’
for Amicus Curiae the Florida Fruit & Vegetable
Association.

Joseph J. Gleason, Lakeland, for Amfcus Curiae
Flotida Citrus Mutual,

GRIMES, Senior Justice.

We review State Farm Fire & Casually Insurarice
Co. v. Deni Associates of Flovrida, Inc., 678 S0.2d
397, 404 (Fla, 4th DCA 1996), in which the court
certified the following as a question of great public
importance:

Where an ambiguity is shown to exist in a CGL
policy, is the court limited to resolving the ambi-
guity in favor of coverage, or may the court apply
the doctrine of reasonable expectations of the in-
sured to resolve ambiguities in CGL policies?

We have jurisdiction under article V, section
3(b)(4) of the Florida Constitution. In addressing
this question, the court below decided two unre-
lated cases which involved the same issue.
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Deni Associates of Florida, Inc. (Deni), an architec-
tural engineering firm, was one of several tenants in
a two-story commercial building. In the course of
moving equipment in the building, ammonia was
accidentally spilled from a blueprint machine. Re-
sponding to a 911 call, the fire department evacu-
ated the building, set up ventilators, and broke win-
dows in order to expedite ventilation. *1137 The
building was turhed back over to the building man-
ager six hours later. Thereafter, claims were made
against Deni for personal injuries sustained from
inhalation of the ammonia fumes. Claims were also
made by several cotenants seeking reimbursement
for loss of income due to evacuation of the build-
ing. Deni carried a comprehensive general liability
(CGL) policy with State Farm Pire and Casualty In-
surance Company.

E.C, Fogg and others, doing business as the partner-
ship of Land-O-8un Groves (Land-O-Sun), contrac-
ted with Colony Services, Inc. (Colony) to aerially
spray chemical insecticide furnished by Land-
O-Sun on it citrus groves. In the course of spray-
ing, the helicopter splashed insecticide on two men
“who were standing on adjacent property. The two
men subsequently sued Land-O-Sun and Colony for
injuries allegedly suffered as a result of being ex-
posed to the insecticide, Land-O-Sun carried a CGL
policy with Florida Farm Bureau Mutual Insurance
Company.

In both instances, the insurance companies disputed
coverage based upon a pollution exclusion provi-
gion in their respective policies. In the ensuing de-
claratory judgment actions, the trial courts in both
cases entered summary judgments against the insur-
ance companies, Sitting en bane, the Fourth District
Court of Appeal unanimously reversed the judg-
ment in favor of Land-O-Sun and by a split de-
cision reversed the judgment in favor of Deni.

Both pollution exclusion clauses are substantially
the same, They exclude from liability covetage any
personal injury or property damage “arising out of
the actual, alleged or threatened discharge, dispers-
al, release or escape of pollutants.” ™' Further,

each policy contained the following language:

FN1. The State Farra policy contained the
additiona] words “seepage,” “ingestion,”
and “spill,”

Pollutants means any solid, liquid, gaseous or
thermal irritant or contaminant, including smoke,
vapor, soot, fumes, acids, alkalines, chemicals
and waste. :

In its opinion, the court rejected a rule of con-
struction employed in many jurlsdictions known
as the dootrine of reasonable expectations. The
court pointed out that this doctrine had not been
adopted in Florida and that in any event because
there was no ambiguity in the exclusions, there
was no reason to analyze the expectations of the
insureds. However, the court chose to pose the
cortified question with respect to the dootrine of
reasonable expectations,

At the outset, we note that the certified question
presupposes an ambiguity, whereas the court held
that no such ambiguity existed. Notwithstanding,
we believe that the legal efficacy of the pollution
exclusion is an important issue which should be de-
cided by this Couit.

Apparently, the language of this pollution exclu-
sion, sometimes called the absolute pollution exclu-
sion, is in widespread use throughout the country
because many courts have addressed the same argu-
ments contained in the briefs filed in the instant
cases. A substantial majority of these couris have
concluded that the pollution exclusion is clear and
unambiguous so as to preclude coverage for all pol-
lution related liability™ See, e.g., Economy Pre-
ferred Ins. Co. v Grandadan, 275 1.App.3d 866
212 Ul.Dec. 190, 192, 656 N.E.2d 787, 789 (1995)
(“The vast majority of courts that have examined
‘absolute pollution exclusions' have found them to
be clear and unambiguous.); MeGuirk Sand &
Gravel, fne. v. Meridian Mut. Ins. Co., 220
Mich.App. 347, 559 N.W.2d 93, 97 (1996) (“There
is a definite national trend to construe such exclu-
sions as clearly and unambiguously precluding cov-
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erage for claims arising from pollution”); Tri
County Serv. Co. v. Natloawide Mut. Ins. Co., 873
S W.2d 719, 721 (Tex.App.1993) (“[Vlirtually all
courts in other jurisdictions which have considered
such an exclusion have found that it precludes all
coverage of any liability arising out of the release
of pollutants.”).

FN2, State Farm and Farm Bureau together
with their amici have cited more than 100
cases from 36 other states which have ap-
plied the plain language of the pollution
exclugion clause to deny coverage.

*1138 [1][2][3] We, too, agree that the pollution
exclusion clause is clear and wnambiguous. In State
Farm Mutual Automobile Insurance Co, v. Pridgen,
498 So.2d 1245 (Fla.1986), this Court announced
the rule to be followed in the interpretation of ex-
_clusionary clauses in insurance policies:

[Elxclusionary provisions which are ambiguous
or otherwise susceptible to more than one mean-
ing must be construed in favor of the insured,
since it is the insurer who wusually drafts the
policy. See Excelsior Insurance Co. v. Pomona

© Park Bar & Package Store, 369 So.2d 938, 942
(Fl1a.1979). However, “[olnly when a genuine in-
consistency, uncertainty, or ambiguity in mean-
ing remains after resort to the ordinary rules of
construction is the rule apposite, It does not allow
courts to rewtite contracts, add meaning that is
not present, or otherwise reach results conirary fo
the intentions of the parties.”

1d. at 1248,

[4] We cannot accept the conclusion reached by
certain coutts that because of its ambiguity the pol-
lution exclusion clause only excludes environment-
al ot industrial pollution. E.g, Westchester Fire
Ins. Co. v. City of Pittsburg, 768 F.Supp. 1463
(D.Kan.1991); South Cent. Bell Tel, Co. v. Ka-Jon
Food Stores, 644 So.2d 357 (La.1994); West Anier-
fcan Ins. Co. v. Tyfco Flooring FEast, Ine, 104
N.C.App. 312, 409 S.E.2d 692 (1991). In respond-

ing to such an argument, the court in American
States Insurance Co. v. F.H.S, Inc., 843 F.Supp.
187, 190 (S.D.Miss, 1994), stated:

F.H.S. asks that this couri, in essence, ignore
the policy definition of “pollutants” or, perhaps
more accurately, limit the ferm so that it is
defined in the manner employed by environment-
al engineers, and thereby create coverage not
provided by the policy. The court reiferates that it
is not free to rewrite the terms of the insurance
coniract where that contract is not ambiguous. In
this case, regardless of what is or might be a
preferable definition from F.H.S.'s standpoint, or
what would be the definition of choice from [an
environmental engineer expert's] perspective, or
the perspective of the scientific community, the
policy definition of “pollutant,” and the pollution
exclusion construed as a whole is clear and un-
ambiguous. Moreover, the claims that have been
asserted against F.H,S, fall well within the exclu-
510N, '

(Footnote omitted.)

The United States District Court for the Middle
District of Florida addressed a similar argument in
West American fnsuraince Co. v. Band & Desen-
berg, 925 E.Supp. 758 (M.D.Fla.1996}, when it said:

Band also argues that the pollution exclusion
should apply only to “environmental” pollution.
Band again relies on cases interpreting older ver-
sions of the pollution exclusion for this argument.
In those cases, the courts first looked to the his-
torical purpose of the pollution exclusion and
held that the drafers intended the exclusion to
limit coverage for clean-up costs imposed by
EPA legislation. The courts then looked at the
language requiring the discharge to be *onto
land, into the atmosphere, or info watet” and in-
terpreted that to mean that the exclusion was ap-
plicable only when the pollutants were dis-
charged into the outside environment. However,
as with Band's first argument, this pollution ex-
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olusion does not have the language interpreted by
the other courits. Thus, the reasoning of those
cases Is inapplicable to the case at hand. Addi-
tionally, this Court cahnot examine the history of
the exclusion because the language is clear and
unambiguous and to resort to history would,
therefore, be contrary to Florida law.

925 F.Supp. at 761-62 (citations omitted). Like-
wise, in Bernhardt v. Hartford Fire Insurance Co.,
102 Md.App. 45, 648 A.2d 1047 (1994), cert. gran-
ted, 337 Md. 641, 655 A.2d 400 (1995), the comt
explained:

The landlord suggests that we judicially draft
limitations upon the exception. First, he says, it
should be limited to  “jndustrial”  or
“industry-related” activities. Quite apart from the
problems inherent in determining what may or
may not be “industry-related,” we are required to
state the obvious-nowhere in this exclusion does
the word “indusiry” or *industrial” appear, There
simply is no such lmitation,

*1139 648 A.2d at 1051, See Northern Ins. Co. v.
Aardvark  Associates, Ine, 942 F2d 189 (3d
Cir.1991) (rejecting argument that pollution exclu-
sion clause should be limited to “active poiluters™).

[5][6] As a court, we cannot place limitations upon
the plain language of a policy exclusion simply be-
cause we may think it should have been written that
way. Moreover, unless we conclude that the policy
language is ambiguous, it would be inappropriate
for us to consider the arguments pertaining to the
drafting history of the pollution exclusion clause.
Dimmitt Chevrolet, Inc. v. Southeastern Fidelity
Ins. Corp., 636 So.2d 700 (Fla.1993).

[7] We also reject the argument that because the
words “irritant” and “contaminant” are not defined,
the policy exclusion is ambiguous. Sargent Constr.
Co. v. Stale Auto Ins. Co, 23 F.3d 1324 (8th
Cir.1994). The Fifth Circuit Court of Appeals ad-
dressed such an argument in American States Instir-
ance Co. v. Nethery, 79 F.3d 473, 476 (5th Cir.1996);

Despite the patent applicability of the pollutant
exclusion here, it is contended that paint and giue
fumes do not constitute an “irritant” because they
do not normally inflict injury. This argument
might have made sense under a differently
worded policy, but here it does not. Although the
policy does not define “irritant,” Webster's Dic-
tionary defines it as “an agent by which irritation
is produced (a chemical).” WEBSTER'S THIRD
NEW INTERNATIONAL DICTIONARY UN-
ABRIDGED 1197 (1981). An irritant is a sub-
stance that produces a particular effect, not one
that generally or probably causes such effects,
The paint and giue fumes that imitated Nethery
satisfy both the dictionary definition and the
policy exclusion of irritants,

Accord Tian Holdings Syndicate, Inc. v. Cily of
Keene, 898 F.2d 265, 269 (ist Cir,1990)
(“Although the terms within the definition of pol-
Iutant-‘irritant’ and ‘contaminant’-are not defined,
the drafter of & policy neéd not define each word in
the policy ad infinitum ...."Y; see Jefferson Ins. Co.
v. Sea World 586 So0.2d 95, 97 (Fla. 5th DCA
1991) (“The mere failure to provide a definition for
a term involving coverage does not necessatily
render the tetm ambiguous.™).

[8] We also cannot agree with Judge Klein's sug-
gestion ™ that those cases which hold the exclu-
sion to be ambiguous when applied to the facts can
be justified as clarifying a latent ambiguity. The
principle which permits latent ambiguities to be
clarified by parol evidence was first explained by
this Court in Perkins v. O'Donald, 77 Fla. 710, 722,
82 S0, 401, 404 (1919):

FN3. In his concurring and dissenting
opinion below, Judge Klein stated that he
would uphold the pollution exchision in
the Land-O-Sun case but find it inapplic-
able in the Deni case.

A latent ambiguity arises when it is sought to ap-
ply the words of the will to the subject or object
of the devise or bequest, and it is found that the
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words of the will apply to and fit without ambigu-
ity indifferently to each of several things or per-
sons. In such cases evidence will be received to
prove which of the subjects or persons so de-
scribed was intended by the testator,

See Ace Elec. Supply Co. v. Terra Nova Elec,
Inc, 288 So.2d 544, 547 (Fla. 1st DCA 1973)
(where purchase orders had to be approved by
“the undersigned,” question as to which of two
undersigned was Intended created latent smbigu-
ity). In the instant case, there are no alternative
factual scenarios to which the pollution exclusion
clause might be applied.

The Texas Supreme Court recently explained why

the “latent ambiguity” doctrine could never serve as

a means for circumventing the plain language of the
pollution exclusion clawse. National Union Fire
{ns. Co. v. CBI Indus., Inc., 907 8.W.2d 517, 520 n.
4 {Tex.1995). The court first posited a classic ex-
ample of a latent ambiguity, i.e., where a contract
calls for goods to be delivered to “the green house
on Pecan Street” but there are in fact two green
houses on the street. The fact of the two preen
houses creates an uncertainty or ambiguity as fo
which was meant, thus requiring parol inguiry. Id.
at 520, However, the court explained that in the
pollution exclusion cases, there is only one underly-
ing spifl, dispersal, or discharge *1140 incident,
and the question is simply whether it falls within
the language of the exclusion. As the Texas court
noted:

Applying the policies’ language to the context of
the claim here does not produce an uncertain or
ambiguous result, but leads only to one reason-
able conclusion: the loss was caused by a cloud
of hydrofluoric acid, a substance which is cleatly
.a “pollutant” for which coverage is precluded.

907 S.W.2d at 521.

[9] Finally, we address the substance of the certi-
fied question which asks whether the docirine of
reagonable expectations should be applied to inter-
pret CGL policies. Under this doctrine, the in-

sured's expectations as to the scope of coverage is
upheld provided that such expectations are object-
ively reasondble. Max True Plastering Co. v,
United States Fidelity & Guar. Co., 912 P.2d 86]
{Okla.1996). Among those courts which have adop-
ted the doctrine, most only apply it when it can be
said that the policy language is ambiguous. /d. Not-
ably, a number of courts which have adopted the
doctrine of reasonable expectations have refused to
apply it to this very pollution exclusion because
they have deemed the language of the exclusion to
be unambiguovs. E.g, Constitution State Ins. Co. v.
Iso-Tex, Inc, 61 F3d 405, 410 (5th Cir,1995);
Park-Ohio Indus., Inc. v. Home Indem. Co.,, 975
F.2d 1215, 1223 (6th Cir.1992); Resure, Inc. v.
Chemical Distribut, Inc., 927 F.Supp. 190, 194
{M.D.La.1996), aff'd, 114 F.3d 1184 (5th Cir.1997)
y Bituminous Cas. Corp. v. RPS Co., 915 F.Supp.
882, 884 (W.D.Ky.1996); Vantage Dev. Corp. v~
American Emv't Tech. Corp., 251 N.).Super, 516,
598 A.2d 948, 955 (1991}, Yet, a few coutts have
invoked the doctrine even in cases where the lan-
guage of the pollution exclusion was clear and un-
ambiguous, F.g., Regional Bank of Colorado, N.A.
v. 8t. Paul Fire & Marine Ins. Co,, 35 F.3d 494
(10th Cir.1994), Island Associates, Inc. v. Eric
Group, Inc., 894 F.Supp. 200 (W.D.Pa.1995).

We decline to adopt the doctrine of reascnable ex-
pectations.™ There is no need for it if the policy
provisions are ambiguous because in Florida ambi-
guities are construed against the insurer. To apply
the doctrine to an unambiguous provision would be
to rewrite the contract and the basis upon which the
premiums are charged. See Sterling Merchandise
Co. v. Hartford Ins. Co., 30 Ohio App.3d 131, 506
N.E2d 1192, 1197 (1986) (*[Tlhe reasonable ex-
pectation doctrine requires a court to rewrite an in-
surance contract which does not meet popular ex-
pectations. Such rewriting is done regardless of the
bargain entered into by the parties {¢ the con- tract.”),

FN4., While supporting the insureds' claim
for coverage in these cases, the Florida De-
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partment of Insurance categorically op-
poses the adoption of the doctrine of reas-
ongble expectations. According fo its an-
swer brief: “Adopting the reasonable ex-
pectations doctrine will negate the tradi-
tional consfruction guidelines and create
greater uncertainty. This Court should not
resort to the reasonable expectations doc-
trine because it will only spawn more litig-
ation to determine the parties' expecta- tions.”

Construing insurance policies upon a determination
as to whether the insured's subjective expectations
ave reasonable can only lead to uncertainty and un-
necessary litigation. As noted in Allenr v. Prudential
Property & Casualty Insurance Co., 839 P.2d 798,
803 (Utah 1992):

Today, after more than twenty years of attention
to the doctrine in various forms by different
courts, there is still great uncertainty as to the
theoretical underpinnings of the doctrine, its
scope, and the details of its application.

{10]11] We see no reason to address what might be
the holding under certain hypothetical situations if
we interpret the pollution exclusion clause as it is
written because none of those facts are before us,
Suffice it to say that insurance policies will not be
construed to reach an absurd result. Travelers In-
dem. Co. v. Milgen Dev., Inc., 297 So.2d 845 (Fla,
3d DCA 1974), dismissed, 303 So2d 334
(Fla.1974). Applying the unambiguous language of
the pollution exclusion clause to the facts of these
two cages, it is clear that the incidents at issue were
excluded from coverage under the respective insur-
ance policies.

*1141 All the clalims against Deni came about when
chemical fumes were released as a result of the am-
monia spill. Ammonia is a colorless, gasecus al-
kaline compound which is extremely pungent in

smell, Webster's Third New International Diction-

ary 7071 (1976). The Federal Clean Air Act cat-
egorizes ammonia as an extremely hazardous sub-

Page 8

stance, the release of which is known to have seri-
ous adverse effects to human health. 42 U.S.C. §
7412(r)(3) (1994). There is no doubt that the incid-
ent Involved in fhe Deni case was excluded fiom
coverage under the CGL policy. Other jurisdictions
have also held that the pollution exclusion is applic-
able to ammonia leaks and spills which canse res-
piratory injuries to persons exposed to the ammonia
fumes. Bituminous Cas. Corp. v. RPS Co.,, 915
F.Supp. 882 (W.D.Ky.1996);, American States Ins.
Co. v. F.H.8., Inc,, 843 F.Supp. 187 (3.D.Miss.1994).

In the ¥ogg case, the injuries resulted from the
spraying of Ethion 4 Miscible used to control mites
and other pests. Bthion is recognized as a
“pollutant” in regulations promulgated under Flor-
ida's “Pollutant Discharge Prevention and Control
Act” ™ and is regulated under the “Florida Pesti-
cide Law.” ™¢ We reject Land-O-Sun's premise
that when used properly EBthion causes no harm and
is not a pollutant. It can obvicusly cause harin when
it is not used properly. Thus, the pollution exclu-
sion of the Florida Farm Bureau policy clearly pre-
cludes coverage for the incident in the Land-O-Sun
case. We also note that other jurisdictions have
reached the same conclusions involving pesticide
sprays similar to Bthion. Profective Nat'l Ins. Co, v.
City of Woodhaven, 438 Mich. 154, 476 N.W.2d
374, 378 (1991) (*It is almost beyond comprehen-
sion how anyone would seriously argue that such a
pesticide is not an ‘irritant, contaminant or pollut-
ant.’ *); Hudson Ins. Co. v. Double D Management
Co., 768 F.8upp. 1542 (M.D.Fla.1991Y; see Federal
Insurance Co. v. McNichols, 77 So2d 454
(Fla.1955) (upholding policy exclusion for damage
caused “by chemicals or dusting powder” in claim
for damage resulting from aerial spray of DDT).

FN5. Ch. 376, Fla. Stat. (1995); Fla. Ad-
min, Code., R, 381-30.003,

FN6. Ch, 487, Part 1, Fla. Stat, (1995).

We approve the decision of the court below in both
cases. -
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It is s0 ordered.

KOGAN, C.J., and SHAW, HARDING and AN-
STEAD, 1]., concur.

WELLS, 1, concurs and dissents with an opinion,
in which OVERTON, J., concurs. WELLS, Justice,
concurring and d1ssentmg

I concur as to the spraying cdse involving Florida
Farm Burean, 1 dissent as to the cas¢ involving the
printing machine, 1 adopt the well-reasoned dissent
of Judge Klein in the district court's opinion. I be-
lieve to do otherwise allows the exclusion to swal-
lIow the coverage, rendering the policy to no longer
be a comprehensive general liability policy as it
was sold to be by State Farm.,

OVERTON, J., concurs.

Fla., 1998,

'Dem Associates of Florlda Inc. v. State Farm Fire
& Cas. Ins, Co.

711 So.2d 1135, 23 Fla. L. Weekly 859, 28 Envil,
L. Rep. 21,069

END OF DOCUMENT
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P
Supreme Court of Michigan.
CITY OF GROSSE POINTE PARK, Plaintiff-Ap-
pellee,

v,
MICHIGAN MUNICIPAL LIABILITY AND
PROPERTY POOL, Defendant-Appeilant.

Docket No. 125630,
COA No. 8.
Argned March 9, 2003,
Decided July 19, 2005.

Background: City brought action against its liabil-
ity insuwrer for a declaratory judgment that insurer
was roquired to indemnify city for its seitlement of
suit alleging discharge of overflow sewage into
creek. The Cirenit Court, Wayne County, Ay P.
Hathaway, J., granted city's motion for summary
disposition. Insurer appealed. The Court of Appeals
affirmed in part, reversed in part, and remanded. In-
surer's application for leave to appeal was granted.

Holdings: The Supreme Court, Michael F.
Cavanagh, J., by an equally divided court held that:
(1) the sewage was pollutant within the meaning of
pollution exclusion;

- (2) the exclusion had no patent or latent ambiguity
as to whether sewage overflow discharged into
creck was pollutant;

(3) extrinsic evidence was inadmissible; and

{4) insurer was not estopped from enforcing the ex-
clusion.

Reversed and remanded.
Young, J., concurred in result and filed opinion
joined by Taylor and Markman, JJ.
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30XVI(F) Trial De Novo
30k892 Trial De Novo
30k893 Cases Triable in Appellate
Court
30k893(1) k. In General. Most
Cited Cases
The Supreme Court reviews decisions on mo-
tions for summary dispositions de novo. (Per
Cavanagh, J., with two judges concurring and three
judges concurring in result.).
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30 Appeal and Error
30XVI Review
JOXVI(F) Trial De Novo
30k892 Trial De Novo
30k893 Cases Triable in Appellate
Court
30k893(1) k. In General. Most
Cited Cases
The proper interpretation and application of an
insurance policy is a question of law reviewed de
novo. (Per Cavanagh, J., with two judges concur-

ring and three judges concurring in result.).
[3] Insurance 217 €521713

217 Insurance
217X 11 Coniracts and Policies
21 7XHI(A) In General
217k 1711 Nature of Contracts or Policies
2171713 k. Policies Considered as
Contracts, Most Cited Cases
An insurance policy is much the same as any
other contract. (Per Cavanagh, J., with two judges
concurring and three judges concurring in result.).
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95k 147 Intention of Parties
, 95k147(1) k. In General. Most Cited
Cases

The cardinal rule in the interpretation of con-
tracts is to ascertain the intention of the parties; to
this rule all others are subordinate. (Per Cavanagh,
I, with two judges concurring and three judges
concurring in result.).

[5] Contracts 95 €152

95 Contracts
9511 Construction and Operation
9511(A) General Rules of Construction
95k 151 Language of Instrument
95k152 k. In General. Most Cited Cases

Evidence 157 €448

157 Bvidence
157X1 Parol or Extrinsic Bvidence Affecting
Writings
137XI(I3) Construction or Application of
Language of Written Instrument
157k448 k. Grounds for Admission of Bx-
trinsic Evidence. Most Cited Cases
If the language of the comtract is clear and un-
ambiguous, it is to be construed according to iis
plain sense and meaning; but if it is ambiguous,
testimony may be taken to explain the ambiguity.
(Per Cavanagh, J., with two judges concurring and
three judges concurring in resuit.).

[6] Contracts 95 €+>143(2)

95 Contracts
9511 Construction and Operation
951K A) General Rules of Construction
95k143 Application to Contracts in Gen-
eral
95k 143(2) k. Existence of Ambiguity.
Most Cited Cases
Courts will not create ambiguity where the
terms of the contract are clear. (Per Cavanagh, J.,
with two judges concurring and three judges con-
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curting in result.).
[7] Contracts 95 €:2143(2)

95 Contracts
9511 Construction and Operation
9511(A) General Rules of Construction
95k143 Application to Contracts in Gen-
eral
95k143(2) k. Existence of Ambiguity.
Most Cited Cases
Ambiguity in writlen contracts can fairly be
said to consist of two types: patent and latent. (Per
Cavanagh, J., with two judges concurring and three
judges concurring in result.).

[8] Contracts 95 €52143(2)

95 Contracts
9511 Construction and Operation
9511(A) General Rules of Construction
95k143 Application to Contracts in Gen-
eral
95k143(2) k. Existence of Ambiguity.
Most Cited Cases
A “patent ambignity” is one that clearly ap-
pears on the face of a document, arising from the
language itself. (Per Cavanagh, I, with two judges
concurring and three judges concurting in resuit.).

{9] Contracts 95 €52143(2)

95 Contracts
951 Construction and Operation _
951(A) General Rules of Construction
95k143 Application to Contracts in Gen-
eral
95k143(2) k. Existence of Ambiguity.
Most Cited Cases
A “latent ambiguity” is one that does not read-
ily appear in the language of a document, but arises
from a collateral matter when the document's terms
are applied or executed. (Per Cavanagh, J., with
two judges concurring and three judges concurring
in result.).

[10] Evidence 157 €~>452
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157 Evidence
IS7XI Parel or EBxirinsic Ewvidence Affecting
Writings
157X1(D) Construction or Application of
Language of Written Instrument
157k449 Nature of Ambiguity or Uncer-
tainty in Instrument
157k452 k. Latent Ambiguity. Most
Cited Cases
Because the detection of a latent ambiguity re-
quires a consideration of factors outside the instru-
ment itself, extrinsic evidence is admissible to
prove the existence of the ambiguity, as well as to
resolve any ambiguity proven to exist. (Per
Cavanagh, J,, with two judges concurring and three
judges concurring in result.).

[11] Evidence 157 €+2452

157 Evidence
157X1 Parol or Extrinsic Evidence Affecting
Writings
I57XI(D} Construction or Application of
Language of Written Instrument
157k449 Nature of Ambiguity or Uncer-
tainty in Instrument
157k452 k. Latent Ambiguity. Most
Cited Cases
Where a latent ambiguity exists in a contract,
extrinsic evidence is admissible to indicate the ac-
" tual intent of the parties as an aid to the construc-
tion of the contract. (Per Cavanagh, J., with two
judges concurring and three judges concurring in
result.).

{12] Insurance 217 €=>1822

217 Insurance
217XI11I Contracts and Policies
217XI1(G) Rules of Construction
217k1822 k. Plain, Ordinary or Popular

Sense of Language. Most Cited Cases

‘Where a term is not defined in the insurance
policy, it is accorded its commonly understood
meaning, (Per Cavanagh, J., with two judges con-
curring and three judges concutring in result.).
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[13] Xnsurance 217 €=22278(17)
217 Insurance
217XV Coverage--Liability Insurance
217X VIKA) In General
217k2273 Risks and Losses
217%2278 Common Exclusions
217k2278(17)y k. Pollution. Most

Cited Cases

Overflow sewage discharged info creek during
heavy rainfall was “waste” and, therefore,

“pollutant” within the meaning of pollution exclu-
sion in city's liability policy. (Per Cavanagh, J.,
with two judges concurring and three judges con-
curring in result.),

|14] Insurance 217 €=2278(17)

217 Insurance
217XVH Coverage--Liability Insurance
217X VIKA) In General
217k2273 Risks and Losses
217k2278 Common Exclusions
217k2278(17) k. Pollution. Most
Cited Cases
Pollution exclusion in city's liability policy had
no patent or latent ambiguity as to whether sewage
overflow discharged info creek was pollutant within
meaning of pollution exclusion, even though the in-
surer had practice of covering basement backup
claims; that practice did not render the clanse sus-
ceptible to two reasonable, yet mutually exclusive,
interpretations. (Per Cavanagh, J., with two judges
concurring and three judges concurring in result.).

[ 15] Contracts 95 €=0143(2)

95 Contracts
95 Construction and Operation
951E(A) General Rules of Construction
95k143 Application to Contracts in Gen-
eral
 95k143(2) k. Existence of Ambiguity.
Most Cited Cases
Courts are not permitted to create ambiguity
where the terms of the contract are clear. (Per
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Cavanagh, J., with two judges concurring and threc
judges concurring in result.}.

|16] Contracts 95 €52143(4)

95 Contracts
9511 Construction and Operation
951I{A) General Rules of Consiruction
95k143 Application to Contracts in Gen-
eral
95k143(4) k. Subject, Object, or Pur-
pose as Affecting Construction. Most Cited Cases

Contracts 95 €22169

95 Coniracts
9511 Construction and Operation
95II(A) General Ruies of Construction
95k169 k. Exfrinsic Circumstances. Most
Cited Cases
In construing contractual provisions, courts
must give due regard to the purpose sought to be
accomplished by the parties as indicated by the lan-
guage used, read in the light of the attendant facts
and circumstances; attendant facts and circum-
stances explain the context in which the words were
used and may reveal the meaning the parties inten-
ded. (Per Cavanagh, J., with two judges concurring
and three judges concurring in result.}.

[17] Contracts 95 €=>147(1)

95 Contracts
9511 Construction and Operation
951HA) General Rules of Construction
95k 147 Intention of Parties
95k147(1) k. In General. Most Ciied

Cases

The parties' intent, when ascertained, must, if
possible, be given effect and must prevail as against
the literal meaning of expressions used in the agree-
ment, (Per Cavanagh, J., with two judges concur-
ring and three judges concurring in result.),

118} Evidence 157 €52452

157 Evidence
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157X[ Parol or Extrinsic Evidence Affecting
Writings
157XI(D) Construction or Application of
Language of Written Instrument
157k449 Nature of Ambiguity or Uncer-
tainty in Instrument
157k452 k. Latent Ambiguity. Most
Cited Cases
Extrinsic evidence is admissible to prove the
existence of latent ambiguity in an insurance
policy, and if a latent ambiguity is proven fo exist,
extrinsic evidence may then be used as an aid in the
construction of the conftract; the detection of a lat-
ent ambiguity requires consideration of factors out-
side the policy itself. (Per Cavanagh, I, with two
judges concurring and three judges concurring in
result.).

[19] Contracts 95 €=2175(3)

95 Contracts
9511 Construction and Operation
9511{A) General Rules of Construction
- 95k175 Evidence to Aid Construction
95k175(3) k. Weight and Sufficiency.

Most Cited Cases

A clear and convincing standard does not apply
to attempt to prove the existence of a latent ambi-
guity in a contract, (Per Cavanagh, J., with two
judges concurring and three judges concurring in
result.).

[20] Evidence 157 €32450(5)

157 Evidence
157X1 Parol or Extrinsic Evidence Affecting
Writings
157X1(D) Construction or Application of
Language of Written Instrument
157k449 Nature of Ambiguity or Uncer-
tainty in Instrument
157k450 In General
157k450(5) k. Contracts in General,
Most Cited Cases
Extrinsic evidence was inadmissible as an aid
in the construction of unambiguous pollution exclu-
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sion in city's liability policy as applied to claims for
discharge of overflow sewage into creek. (Per
Cavanagh, J., with two judges concurring and three
judges concurring in result.).

[21] Estoppel 156 €->78(1)

156 Estoppel
156111 Equitable Estoppel
156111(B) Grounds of Estoppel
156k78 Contracts
156k78(1) k. In General. Most Cited
Cases
The principle of estoppel is an equitable de-

fense that prevents one party to a contract from en-

forcing a specific provision contained in the con-
tract. (Per Cavanagh, J., with twe judges concurring
and three judges concurring in result.).

[22] Insurance 217 €=»3114

217 Insurance
217XXVI Estoppel and Waiver of Insurer's De-
fenses
217k3105 Claims Process and Settlement
217k3114 k. Payment of Loss, Most Cited
Cases

Insurance 217 €£==3120

217 Insurance
217XXV] Estoppel and Waiver of Insurer's De-
fenses
2173120 k. Nonwaiver Agreements and Re-
servation of Rights. Most Cited Cases
Liability insurer's practice of paying sewage
backup claims against city insured did not estop it
from enforcing pollution exclusion as to liability
for sewage overflow info creek; the insurer reserved
its right te deny coverage based on the exclusion
and timely notified the city at the start of the under-
lying litigation, and the city's alleged reliance was
unjustified. (Per Cavanagh, J., with two judges con-
curring and three judges concurring in result.).

|23} Insurance 217 €=53111(2)
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217 Insurance
217XXV1 Estoppel and Waiver of Insurer's De-
fenses
217Kk3105 Claims Process and Settlement
217k3111 Defense of Action Against In-
sured _ _
217k3111(2) k. Defense Without Re-
servation of Rights. Most Cited Cases
When a liability insurer undertakes the defense
of its insured, it has a duty to give reasonable notice
to the insured that it is proceeding under a reserva-
tion: of rights, or the insurance company will be es-
topped from denying its liability. (Per Cavanagh, J.,
with two judges conecwrring and three judges con-
curring in result.).

**108 %189 Bodman L.L,P. (by R. Craig Hupp and
James A. Smith), Detroit, M, for the plaintiff,

Pear Sperling Eggan & Daniels, P.C. (by Thomas
E. Daniels and Karl V., Fink), Ypsilanti, M1, for the
defendant.

MICHAEL F, CAVANAGH, J.

Plaintiff city of Grosse Pointe Park had a prac-
tice of discharging sewage into a nearby creek
when its sewer system became overtaxed during,
for example, heavy periods of rain. As a result of
these discharges, the residents who lived near the
creek filed a lawsuit against the city. Defendant
Michigan Municipal Liability and Property Pool
was the city's insurer and provided a defense in the
lawsuit under a reservation of rights. Although the
pool covered other claims regarding sewage
backups intc homes and businesses, the pool re-
fused to cover claims regarding the discharges*190
into the creek on the basis of the insurance policy's
pollution exclusion clause.

**109 In this insurance coverage case, we must
decide whether the insurance policy's pollution ex-
clusion clause is ambiguous and whether extrinsic
evidence may be examined in this particular case to
aid in the construction of the policy. We hold that
this poliution exclusion clause is not ambiguous;
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therefore, consideration of extrinsic evidence as a
construction aid is not appropriate. Further, we con-
clude that the city's discharges fell within the scope
of the pollution exclusion provision and, thus, cov-
erage was properly denied on this basis.

Because we conclude that the pollution exclu-
sion clause applies, we must also decide whether
the pool is nonetheless estopped from enforcing this
clauge because of its practice of covering sewage
backup claims or becanse of the manner in which it
provided a defense to the city. We hold that under
these facts, the pool is not estopped from enforcing
the pollution exclusion clause. The pool timely re-
served its rights under the policy, and the city was
aware of the reservation, While the city claims to
have suffered prejudice as a result of its reliance on
a belief that the underlying lawsuit would be
covered, this belief was not justifiable under the
facts presented in this case. Accordingly, the de-
cision of the Court of Appeals is reversed, and we
remand this case to the trial court for entry of an or-
der of summary disposition in favor of the pool,

1. Facts and Proceedings

In 1938, plaintiff city of Grosse Pointe Park
entered into a contract with the city of Detroit to
use Detroit's sewer system. Under the terms of the
contract, Grosse Pointe Park acquired the right to
pump the contents of *191 its sewer line into an in-
terceptor sewer for transport to Detroif's treatment
plant. Further, Grosse Pointe Park was permitted
under the contract to build a pump station and a dis-
charge pipe. If Grosse Pointe Park's sewer flow ex-
ceeded eighty-four cubic feet a second and its line
became overtaxed, the discharge pipe would allow
Grosse Pointe Park to discharge the overflow into
Fox Creek. Fox Creek is a tributary located in De-
froif, but rests close to the Detroit-Grosse Pointe
Park border.

At the time, Grosse Pointe Park had what is
known as a combined sewer system, whereby
sewage and rainwater are transported to a treatment
plant in a singie sewer line, If, for example, there
was a heavy rainfall and the capacity of the sewer

Page 6

system became strained, both sewage and rainwater
would flow into the basements of buildings connec-
ted to the city's sower line, To relieve the overflow
and prevent basement backups, the city would
pump sewage and rainwater info Fox Creek. Begin-
ning in about 1940, the city began discharging
overflow from the combined sewer system into Fox
Creek. Soon after the first discharges, residents
near Fox Creek began to complain of this practice.
Nonetheless, this practice continued until 1995,
roughly fifty-five years. ™!

FNI. Grosse Pointe Park now uses a separ-
ated sewer system, whereby sewage and
rainwater are collected and transported in
separate sewer lines. Further, the city has
blocked the discharge pipe leading into
Fox Creek.

Defendant Michigan Municipal Liability and
Property Pool is a group seif-insurance pool created
by cerfain local governments, See MCL 124.5,
Every year, beginning in 1985 and running through
1998, Grosse Pointe Park purchased one-year, oc-
currence-based liability policies from the pool.
Each policy period ran from August 1 o July 31,
While these *192 policies were in effect, Grosse
Pointe Park residents made numerous claims
against the city for sewage backups into their
homes and businesses,**110 and the pool covered
these claims. At issue in this case is the policy is-
sued on August 1, 1994, and effective through July
31, 1995.

Undetlying this case is a class action filed in
Wayne Circuit Court against the city by residents
who lived near Fox Creek, Etheridge v. Grosse
Pointe Park (Docket No. 95-527115NZ).#™ ‘The
Etheridge complaint was filed on September 14,
1995, and the plaintiffs alleged that their homes
were flooded by the city's discharge of sewer over-
flow into Fox Creek on July 24, 1995. Because of
this discharge, as well as the city's long-term prac-
tice of discharging into Fox Creek, the plaintiff
class alleged claims for {respass, nuisance, trespass/
nuisance, gross negligence, and a taking; also al-
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leged were third-party beneficiary claims arising
under the contracis between Grosse Pointe Park and
Detroit. Grosse Pointe Park submitied the Etheridge
complaint to the pool for defense and indemmifica-
tion coverage.

FN2. The Ktheridge complaint also named
the city of Detroit as a defendant.

On October 6, 1995, the pool sent a letter to the
city, indicating that it would provide the city a de-
fense, but that it was reserving its rights under the
policy. The letter provided, in pertinent part:

Our review of the [Etheridge ] Complaint re-
veals that if judgment or damages are awarded
based on certain allegations, the judgments based
on those allegations may not be covered by the
coverage contract. The purpose of this letter is to
point out the allegations and exposures that may
not be covered, and to formally advise you that
we will defend the entire action, with your co-
operation, but will not pay *193 any damages not
covered by our contract. In legal terms, we are re-

serving our rights to restrict payments to those

owed under the coverage contract.

* k¥

Please be advised that if there is any judgment
against the City of Grosse Pointe Park for emin-
ent domain, a discharge of any pollutants, or an
intentional act, the Michigan Municipal Liability
& Property Pool reserves the right not to indem-
nify Grosse Pointe Park for said damages.

After noting the allegations and exposures,
among other things, the pool's letter referred the
city to section V of the insurance policy and spe-
cifically quoted the following language from that
section-the pollution exclusion clause:

In addition to the specific exclusions in SEC-
TION 1-COVERAGES A-BODILY INJURY
AND PROPERTY DAMAGE LIABILITY, B-
PERSONAL AND ADVERTISING INJURY Li-
ABILITY, C-MEDICAL PAYMENTS, D-
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PUBLIC OFFICIALS ERRORS AND OMIS-
SIONS, AND E-AUTO, this coverage does not

apply to:

d. bodily Injury or Property Damage arising out
of the actual, alleged or threatened discharge, dis-
persal, seepage, migration, release or escape of
poliutants:

(1) At or form [sic] any premises, site or loca-
tion which is or was at any time owned or oceu-
pied by, or rented or loaned to, any Member;

(2} At or from any premises, site or location
which is or was at any time used by or fro [sic]
any Member or others for the handling, storage,
disposal, processing or treatment of waste;

- (3) Which are or were at any time transported,

- handled, stored, treated, disposed of, or processed

as waste by or fro [sic] may [sic] Member or any
person **111 or organization for whom you may
be legaliy responsible, or

*194 (4) At or from any premises, site or loca-
tion on which any Member or any contractors or
subconfractors working directly or indirectly on
any Member's behalf are performing operations:

(a) if the pollutants are brought on or to the
premises, site or location in connection with such
operations by such Member contractor or subcon-
tractor; or

{b) i the operations are to test for, monitor,
clean up, remove, contain, treat, detoxify or neut-
ralize, or in any way respond to, or assess the ef-
fects of pollutants.

LI

Pollutants means any solid, liquid, gaseous or
thermal irritant or contaminant, including smoke,
vapor, soot, fumes, acids, alkalis, chemicals and
waste. Waste includes materials to be recycled,
reconditioned or reclaimed.

The pool received all the pleadings and parti-
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cipated in the Erheridge litigation by attending
meetings, hearings, and facilitation. Notably, the
pool also continued to cover basement backup
claims during the Etheridge lawsuit. Settlement was
uftimately reached in the Etheridge lawsuif,
whereby Grosse Pointe Park and Detroit would
each pay the plaintiffs $1.9 million and take the ne-
cessary action to stop the discharges into Fox
Creeck. The pool then notified Grosse Pointe Park
that indemnification coverage would be denied.
Nonetheless, Grosse Pointe Park finalized the Eth-
eridge seftlement and filed this declaratory judg-
ment action.™ Both parties moved for summary
disposition, and the trial *195 court concluded that
the pool was equitably estopped from inveking the
pollution exclusion clause to deny coverage be-
cause the pool had previously paid basement
backup claims without incideni™ Thus, the trial
court granted the city's motions for summary dis-
position and ordered the pool to indemnify the city
for the amount of the FEtheridge settlement. The
pool appealed this decision.

FN3. In count I, the city alleged that the
pool breached the insurance contract by
failing to provide coverage in the Eth-
eridge lawsuit. Count Il alleged that the
pool breached its duty to timely investig-
ate, decide whether the claims were
covered, and timely communicate its de-
cision to deny coverage. In counts 1iI
through V, the city alleged alternative the-
ories seeking equitable relief. And count
VI alleged a violation of the Michigan
Consumer Protection Act.

FN4. The trial court also dismissed counts
Il and VI of the complaint and dismissed
counts 111 through V as moot in light of the
relief granted under count I.

In a two-to-one decision, the Court of Appeals
reversed the trial court's determination that the pool
was estopped as a matter of law from denying cov-
erage, reasoning that a gquestion of fact existed on
this issue. Unpublished opinjon per curiam of the
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Court of Appeals, issued October 30, 2003 (Docket
No, 228347). Moreover, the Court of Appeals ma-
jority concluded, among other things, that the city
presented a question of fact regarding the parties'
intent concerning the application and meaning of
the pollution exclusion clause, Because of the
pool's practice of paying basement backup claims
without invoking the pollution exclusion clauge, the
Court of Appeals held that extrinsic evidence re-
garding such payments may reveal an ambiguity in
the insurance policy, relying on Michigan Miliers
Mui. ins. Co. v. Bromson Plating Co., 197
Mich.App. 482, 496 N.W.2d 373 (1992), aff'd 445
Mich, 558, 519 N.W.2d 864 (1994), overruled on
other grounds in Wilkie v. Auto-Owners Ins. Co.,
469 Mich. 41, 664 NW2d 776 (2003). **112
Judge O'Connell dissenting in part, asserted that be-
cause the policy was unambiguous and the pool re-
gerved its rights under the policy, (1) consideration
of extrinsic evidence was unwarranted, and (2)
equitable estoppel did not apply.

*196 This Court granted the pool's application
for leave to appeal, limited to the issues whether:
(1) sewage is a “pollutant” under the applicable in-
surance policy's pollution exclusion clause; (2) ex-
trinsic evidence may be used to establish an ambi-
ghity in this poliution exclusion clause; and (3) the
pool may be estopped from asserting the pollution
exclusion clause FNS

FN5. 471 Mich. 915, 688 N.W.2d 510
(2004). After granting leave 1o appeal and
before this Court heard oral arguments in
this case, we granted the pool's motion for
immediate consideration but denied its mo-
tion to strike the city's brief on appeal. Un-
published order of the Suopreme Court,
entered March 4, 2005 (Docket Wo.
125630). In response to the pool's motions,
the city filed a brief in opposition to the
motions, a motion for immediate consider-
ation, and a motion to supplement the re-
cord on appeal. We did not mie on the
city's motions before entertaining oral ar-
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guments. Thus, we take this opportunity to
grant the city's motion for immediate con-
sideration, but deny its motion to supple-
ment the record on appeal.

I1. Analysis

[11[2] We review decisions on motions for
summary dispositions de novo. American Federo-
tion of State, Co. & Muni Employees v. Detroit, 468
Mich. 388, 398, 662 N.W.2d 695 (2003). Similarly,
the proper interpretation and application of an in-
surance policy is a question of law that we review
de novo. Cohen v. Auto Club Ins, Ass'n, 463 Mich.
525,528, 620 N.W.2d 840 (2001),

A. Extrinsic Evidence and the Pollution Exclusion
Clause

The Court of Appeals observed that although
an insurance policy is enforced according to ifs
terms, the contracting parties' intent controls. Fur-
ther, the Court of Appeals reasoned that because the
city had presented evidence that the pool repeatedly
paid basement backup claims, a question of fact ex-
isted with respect to the *197 parties’ intent regard-
ing the applicability of the pollution exclusion
clause. Relying on Mickigan Millers, suprat™
the Court of Appeals concluded that the insurance
policy was not “so unambiguous that no extrinsic
evidence of the parties' infent **113 can be con-
sidered.” Op. at ---- n. 9. We -disagree with the
Court of Appeals rationale.

FNG. In Michigan Millers, the defendant
insured submitted discovery requests to the
plaintiff and other insurers, desiring in-
formation on the plaintiff's handling of cer-
tain types of insurance claims. The insurers
denied the requests. The trial court agreed
that the information sought was irrelevant
and assessed sanctions on the defendant.
On appeal, the defendant claimed that how
the insurers handled past claims was relev-
ant to show whether the term “suit,” as
used in the contract, was ambiguous.
Stated differently, the defendant argued
that extrinsic evidence would tend to show
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that the insurers' construction of “suit” was
wrong, or at least ambiguous. The plaintiff
asserted that the requested information was
irrelevant because: (1) if the term is unam-
biguous, extringic evidence is not admiss-

. ible to contradict the insurance policy; or
(2) if the term is ambiguous, the term is
construed against the insurers and in favor
of the defendant. The Court of Appeals
agreed with the defendant,

The Court of Appeals noted that the
plaintiff's rationale ignored “a third prin-
ciple of evidence. Extrinsic evidence is
admissible fo show the existence of an
ambiguity.” Michigan Millers, supra at
495, 496 N.W.2d 373 (emphasis in ori-
ginal). Accordingly, the Court of Ap-
peals found that the information the de-
fendant sought was relevant to show the
insurers' prior interpretations of the ferm
“suit.” Thus, the Court of Appeals va-
cated the trial court's order assessing
sanctions. However, the Court of Ap-
peals noted that the purpose for which
the defendant wanted the information
was rendered moot because the Court of
Appeals actually interpreted the term
“suit” and concluded that a “suit” had
been brought.

[31[41[5][6] “An insurance policy is much the
same as any other contract.” Aufo-Owners Ins. Co,
v, Churchman, 440 Mich, 560, 566, 489 N.W.2d
431 (1992). “The cardinal rule in the interpretation
of contracts is to ascertain the intention of the
parties. To this rule all others are subordinate.”
Meclntosh v. Groomes, 227 Mich. 215, 218, 198
N.W. 954 (1924). In light of this cardinal rule, and
to effectuate*198 the principle of freedom of con-
tract, this Cowrt has generally observed that “[i]f
the language of the confract is clear and unambigu-
ous, it is 1o be construed according to its plain sense
and meaning; but if it is ambiguous, testimony may
be taken to explain the ambiguity.” New Amsterdam
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Cas. Co. v. Sokolowski, 374 Mich, 340, 342, 132
N.W2d 66 (1965); see also Frankenmuth Mul. Ins.
Co. v. Masrers, 460 Mich, 105, 111, 595 N.W.2d

832 (1999), “However, we will not create ambigu-

ity where the terms of the contract are clear.” Jd.

F7II8HOI[10][11] In Nght of these principles,
we note that consideration of extrinsic evidence
generally depends on some finding of contractnal
ambiguity. Ambiguity in written contracts can
fairly be said fo consist of two types: patent and lat-
ent. A patent ambiguity is one “that clearly appears
on the face of a document, arising from the lan-
guage itself.” Black's Law Dictionary (7th ed). See
also Hall v. Equitable Life Assurance Sociefy, 295
Mich. 404, 409, 295 N.W. 204 (1940). Accord-
ingly, resort to extrinsic evidence is unnecessary to
detect a patent ambiguity. A latent ambiguity,
however, is one “that does not readily appear in the
language of a document, but instead arises from a
collateral matter when the document's terms are ap-
plied or executed.” Black's Law Dictionary (7th
ed.). Because “the detection of a latent ambignity
requites a consideration of factors outside the in-
strument itself, extrinsic evidence is obviously ad-
missible to prove the existence of the ambignity, as
well as to resolve any ambiguity proven to exist.”
McCarty v. Mercury Metalergfl Co., 372 Mich,
567, 575, 127 N.W.2d 340 (1964). In other words,
“where a latent ambiguity exists in a contract, ex-
frinsic evidence is admissible to indicate the actual
infent of the parties as an aid to the construction of
the contract.” Id Thus, the question becomes
whether an ambiguity exists in this insurance
policy's pollution exclusion clause.

[12][13] *199 This insurance policy provides
that coverage is excluded when bodily injury or
property damage results from “the actual, alleged or
threatened discharge, dispersal, seepage, migration,
release or escape of pollutants.” The policy further
defines “pollutants” as “any solid, liquid, gaseous
or thermal irritant or contaminant, including smoke,
vapor, scot, finmes, acids, alkalis, chemicals and
waste.” The insurance policy, however, does not
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specifically define “waste.” Where a term is not
defined in the policy, it is accorded its commonly
understood meaning. Allsfate Ins. Co. v. McCarn,
466 Mich, 277, 280, 645 N.W.2d 20 (2002) {(Mec-
Carn I). “Waste” is commonly understood to in-
clude sewage.”™™ In other words, “waste” is com-
monly understood to include urine and feces,
bathwater and dishwater, toilet paper, feminine
napkins and tampons, condems, and the countless
other substances typically introduced into a sewer
system. '

FN7. See, e.g, American Heritage Dic-
tionary (2d college ed, 1982) (defining
“waste” to include “[a] useless or worth-
less by-product ... [glarbage; trash ... [t]he
undigested residue of food eliminated from
the body™).

**114 [14][15] We believe that the term
“waste” in this policy is not patently ambiguous
and the text of the policy fairly admits of but one
interpretation.F™ We must observe, however, that
we do not make this determination lightly. Again,
the cardinal rule in the interpretation of contracts is
to ascertain and give effect to the parties’ inten-

" tions. Meclmtosh, supra at 218, 198 N.W. 954, We

are also mindfiil of Professor Corbin's warning that
when judges attempt to enforce a contract accord-
ing to their own *200 understanding of what is
plain and elear, these judges fun the risk of substi-
tuting their own judgment for the intent of the
parties and, thus, making a contract for the parties
that was never intended. See Stark v. Budwarker,
inc, 25 MichApp. 305, 314, 181 N.W.2d 298
{(1970).58 indeed, such & result would actnallyY
UNDERMINE THE FREEDOM OF confract prin-
ciple. Nonetheless, we conclude that this pollution
exclusion clause is not patenily ambiguous because
an ambiguity does not readily appear in the text of
the policy. Again, courts are not permitted to
“create ambiguity where the terms of the contract
are cleat.,” Masters, supra at 111, 595 N.W.2d 832,
Therefore, we will apply this pollution exclusion
clause as written unless we determine that a latent
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ambiguity arises from a matter outside of the text of
the policy.

FN8. See, e.g., Raska v. Farin Burean Mut.
Ins. Co. of Michigan, 412 Mich. 355, 362,
314 N.W.2d 440 (1982) (“Yet if a contract,
however inartfully worded or clumsily ar-
ranged, fairly admits of but one interpreta-
tion it may not be said to be ambiguous or,
indeed, fatally unclear.”). See also Blanchi
v. Automobile Club of Michigan, 437
Mich. 65, 70-73, 467 N.W.2d 17 (1991}
Auto Club Ins. Ass'n v. DelLaGarza, 433
Mich. 208, 213, 444 N.W,2d £03 (1989).

FN9. Professor Cotbin observes:

On reading the words of a confract, a
judge may jump to the instant and con-
fident opinion that these words have but
one reasonable meaning. A greater fa-
miliarity with dictionaries and the usages
of words, a better understanding of the
uncertainties of languages, and a com-
parative study of more cases in the ficld
of interpretation, will make one beware
of holding such an opinion. A judge who
believes that contract terms can have a
single, reasonable meaning that is appar-
ent without reference to extrinsic evid-
ence of the parties' intentions “retires in-
to that lawyer's Paradise where all words
have a fixed, precisely ascertained mean-
ing; where fpeople] may express their
purposes, not only with accuracy, but
with fulness [sic]; and where, if the
writer has been careful, a lawyer ... may
sit in [a] chair, inspect the text, and an-
swer all questions ....” Such a belief is
unrealistic, for “the fatal necessity of
looking outside the text in order to
identify persons and things, tends stead-
ily to desiroy such illusions and to reveal
the essential imperfection of language,
whether spoken or written.” [5 Corbin,
Contracts, § 24.7, pp. 32-33 (rev. ed,

Page 11

1998) (internal citations omitted).]

{16){17)[18] We initialiy observe that it is
well-established that “[ijn construing [contractual
provisions] due regard must be had to the purpose
sought to be accomplished *201 by the parties as
indicated by the language used, read in the light of
the attendant facts and circumstances. Such intent
when ascertained must, if possible, be given effect
and must prevail as against the literal meaning of
expressions used in the agreement.” W. O. Barnes
Co., Inc. v. Folsinski, 337 Mich. 370, 376-377, 60
N.W.2d 302 (1953). Further, attendant facts and
circumstances explain the context in which the
words were used and may reveal the meaning the
parties intended, Svbczok v. Kotwicki, 347 Mich,
242, 249, 79 N.W.2d 471 (1956) 10 In this re-
spect,**115 the defection of a latent ambignity un-
questionably requires consideration of factors out-
side the policy itself. McCarty, supra at 575, 127
N.W.2d 340. Therefore, extrinsic evidence is ad-
migsible to prove the existence of the ambiguity,
and, if a latent ambiguity is ptoven to exist, extrins-
ic evidence may then be used as an aid in the con-
struction of the contract. Id.; see also Goodwin, Inc.
v. Orson E. Coe Pontiae, Inc., 392 Mich, 195,
209-210, 220 N.W.2d 664 {1974). In light of the at-
tendant facts and circumstances of this case, we
conclude that 2 latent ambiguity does not exist.

FN10. See also 5 Corbin, Contracts § 24.7,
p- 31 (rev. ed., 1998) (“It is therefore in-
variably necessary, before a court can give
any meaning to the words of a contract and
can select a single meaning rather than oth-
er possible ones as the basis for the de-
termination of rights and other legal ef-
fects, that exirinsic evidence be admitted to
make the court aware of the ‘surrounding
circumstances,” including the persons, ob-
jects, and events to which the words can be
applied and which caused the words o be
used.” {internal citations omitted] ); see
also 2 Restatement Contracts, 2d, §§ 200-
203.
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[19] We are unpersuaded by Grosse Pointe
Park's arguments that the pool's practice of cover-
ing basement backup claims somehow shows that
this pollution exclusion clause is ambiguous. The
pool's practice of paying backup claims does not
render the clause susceptible to two reasonable, yet
mutvally exclusive, *202 interpretations. Indeed,
the pool's practice does not change our conclusions
that the parties intended for coverage to be ex-
cluded when property damage results from the acty-
al discharge of pollutants, that pollutants include
waste, and that the term “waste” include urine and
feces, bathwater and dishwater, toilet paper, femin-
ine napkins and tampons, condoms, and the count-
less other substances typically introduced into a
sewer system. Indeed, a latent ambiguity does not
exist under this policy because when we consider
how the clause applies or has been applied, it can-
not be said that the clause was intended to have a
different meaning than that reflected in the text of
the policy. Accordingly, after considering factors
outside the four corners of this policy, we cannot
detect any latent ambiguities™" In *203 other
words, the extrinsic evidence introduced by Grosse
Pointe Park does not prove the existence of a latent
ambiguity. Thus, it is unnecessary to examine**116
outside factors as an aid in construing this policy.

FNI1. We disagree with Justice Young's
proposal to adopt a clear and convincing
standard with respect to proving the exist-
ence of a latent ambiguity. In support of
this standard, Justice Young relies on a
broad reading of Quality Products & Con-
cepts Co. v. Nagel Precision, Inc., 409
Mich. 362, 666 N.W2d 251 (2003).

However, Nagel was concerned with the

circumstances under which a contract can
be waived or modified. Accordingly, where
a party alleges waiver or modification, that
party is alleging that both contracting
parties mutually assented to alter or amend
the existing coniract. Therefore, a clear
and convincing standard in this context
makes sense. This standard, however, does
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not necessarily make sense where a party
alleges the existence of a latent ambiguity.

When a party alleges the existence of a
latent ambiguity, that patty, contrary to
Justice Young's implications, is not at-
tempting to alter or amend the bargain
struck. Rather, the party argues that ap-
plication of the contract's ferms would
be incongistent with the parties' intent,
Thus, the party alleging the existence of
a latent ambiguity is arguing that the
parties' intent should be effectuated-the
cardinal rule of contract interpretation.
However, the party alleging the exist-
ence of a latent ambiguity is not arguing
that the contract was altered or amended.

Accordingly, Nagel is distinguishable
and we believe that Justice Young's
broad reading of that decision to support
his view cannot withstand scrutiny. Fur-
ther, the other decisions Justice Young
uses to support his rationale are distin-
guishable as well. In our view, none of
these ocases supports his preference to
impose a clear and convincing standard
on a party arguing the existence of a lat-
ent ambiguity. While Justice Young may
be inclined to broadly extend “common
theme[s],” without more we must de-
cline in this instance to adopt Justice
Young's preference to impose a clear and
convincing standard on contracting parties.

{20] In sum, we conclude that this pollution ex-
¢clusion clause is not patently ambiguous. Further,
review of extrinsic evidence neither leads to the de-
tection nor proves the existence of a latent ambigu-
ity. Thus, because an ambiguity does not exist, ex-
trinsic evidence is inadmissible as an aid in the con-
struction of this policy. Accordingly, we hold that
the Court of Appeals erred when it concluded that
the insurance policy was not “so unambiguous”
and, thus, extrinsic evidence was generally admiss-
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ible.

Because we believe that this policy's pollution
exclusion clause is unambiguous, we will enforce it
according to its terms and consistent with the
parties' intent. When we accord “waste” the mean-
ing intended by the parties, as well as its commonly
understood meaning, we have little difficulty con-
cluding that the city discharged “pollutants” into
Fox Creek, Thus, we hold that the city’s discharges
fell under the purview of this insurance policy's
potlution exclusion clavse.

B, Estoppel

_ [21] Having concluded that the discharges fall
under the pollution exclusion clause, we must next
decide whether the pool is nonetheless estopped
from enforcing the clause, “The principle of estop-
pel is an equitable defense that prevents one party
to a contract from enforcing*204 a specific provi-
sion contained in the coniract.” Morales v. Auto-
Owners Ins. Co., 458 Mich, 288, 295, 582 N.W.2d
776 (1998). For equitable estoppel to apply, the city
must establish that (1) the pool's acts or representa-
tions Induced the city to believe that the pollution
exclusion clause would not be enforced and ihat
coverage would be provided, (2) the city justifiably
relied on this belief, and (3) the city was prejudiced
as a rosult of its reliance on its belief that the clause
would not be enforced and coverage would be
provided. See, e.g., Morales, supra at 296-297,
582 N.W.2d 776.

[22] The city maintains that the pool should be
estopped from enforcing the pollution exclusion
clause because of the pool's practice of covering
basement backup claims before, during, and after
the underlying litipation in this case, without ever
invoking the pollution exclusion clause. According
to the city, the pool's failure to enforce this clause,
ag well as the manner in which the pool conducted
the defense, led the city to believe that the underly-
ing litigation would be covered. The city maintains
that were it not for this belief, it would have con-
ducted discovery and settlement negotiations differ-
ently. Thus, the city contends that it was prejudiced
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by its reliance on its belief that coverage would be
provided in the underlying suit.

The Court of Appeals, in part, remanded this
matter to the trial court for consideration of this is-
sue, concluding that a question of fact remained
whether the pool should be estopped from asserting
the pollution exclusion clause. We disagree. Under
the facts of this case, a reasonable trier of fact could
not conclude that the city satisfied its burden.

In this case, it cannot be said that the city's reli-
ance on the pool's actions or representations was
justified. At the beginning of the underlying litiga-
tion, the pool *205 notified the city that it would
provide a defense in the underlying litigation, “but
will rot pay any damages not covered by our con-
tract. In legal terms, we are reserving our rights to
restrict payments to those owed under the coverage
contract,” The pool timely notified the city that if
any judgment was entered against the city for the
discharge of pollutants into Fox Creek, **117 the
pool was reserving the right to not indemnify, spe-
cifically queting the pollution exclusion clause. We
find the pool's reservation of rights particularly
damaging to the city's estoppel theory.

[23] “{Wlhen an insurance company under-
takes the defense of its insured, it has a duty to give
reasonable notice to the insured that it is proceeding
under a reservation of rights, or the insurance com-
pany will be estopped from denying its liabitity,”
Kirschner v. Process Design Assoc., Inc, 459
Mich. 587, 593, 592 N.W.2d 707 (1999). Here, the
pool duly reserved its rights, and the city was aware
of the reservation. Accordingly, the city was on no-
tice that the pool might not indemnify it. Moreover,
by the city's own account, the pool had never before
reserved its right to contest coverage under the aus-
pices of the pollution exclusion clause. Yet the city
claims that it was justified in believing that the pool
would indemnify it. We believe, however, that
these facts, when viewed in the light most favorable
to the city, weigh against a finding of estoppel.

The city was clearly on notice that the pool
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might not provide coverage under the pollution ex-
clusion clause. While the city was aware that the
pool had never sought to enforce the pollution ex-
clusion clause before the underlying litigation, this
Court had not been presented with any evidence
that the pool reserved its rights on the basis of the
pollution exclusion clause with regard to any other
-claim. *206 Because the pool timely notified the
city at the start of the underlying litigation that it
was reserving its rights, the pool specifically in-
voked the pollution exclusion clause, the pool had
done neither before, and, arguably, the nature of the
discharges differed from the nature of the basement
backups, we fail to see how the city was justified in
believing that indemnification would be provided in
this particular case.F12

FN12.° We disagree with Justice Young's
expansive reading of Kirschner, supra. Re-
lying on that decision, Justice Young pos-
its that even if Grosse Pointe Park could
prove all the elements for the application
of estoppel, the city will still be unprotec-
ted because estoppel can never be applied
to extend coverage, period. In our view,
Justice  Young  misreads  Kirschner.
Kirschner does not set forth the inflexible
rale that Justice Young prefers. Indeed,
Justice Weaver's Kirschrer opinion was
careful to avoid making sweeping general-
izations or extending Ruwddock v. Detroit
Life Ins. Co, 209 Mich. 638, 177 N.W.
242 (1920), beyond its intended bounds.
Further, Kirschner, supra at 594-595, 502
N.W.2d 707, prudently observed that in
some instances, courts have applied the
doctrine of estoppel to bring within cover-
age r1isks not covered by the policy.
Kirschner then provided a few examples-
examples that we believe are not exhaust-
ive nor could reasonably be inferred to be
exhaustive. Justice Young further laments
that we do not give credence to the
“prominent language” from Kirschner that
emphasizes that “[t]he application of ... es-
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toppel is limited .. Post at 126 n. 35,
quoting Kirschner, supra at 593-594, 592
N.Ww2d 707. We respectfully disagree.
Rather, we believe that our evenhanded
reading of Kirschner considers all of the
opinfon's “prominent language” For ex-
ample, this Court obgerved that the
“application of waiver and estoppel is lim-

ited, and, usuaily, the doctrines will not be

applied to broaden the coverage of a policy
.2 Kirschner, supra at 594, 592 N.W.2d
707 (emphasis added).

In any event, because Grosse Pointe
Park's estoppel claim fails and the dis-
charges fall under the purview of the
pollution  exclusion clause-as  Justice
Young likewise concludes-it is unneces-
sary to determine whether estoppel could
be used to bring the discharges within
coverage. In other words, because
Grosse Pointe Park's estoppel claim
fails, it is unnecessary to adopt Justice
Young's preferred rule, decide whether
coverage in this case should be expan-
ded, or depart from this Court's prior
precedent.

In sum, we find the city's position unienable.
No reagonable trier of fact could conclude that the
city was *207 justified in **118 believing that in-
demnification was certainly going to be provided in
this case when the pool reasonably notified the city
to the contrary. Because we find that the city's reli-
ance was unjustified, the estoppel claim fails and it
is unnecessary for us to consider whether the city
wag prejudiced by its reliance. Moreover, we be-
fieve that the manner in which the pool provided a
defense in this particular case was not inconsistent
with the reservation of rights or the pool's practice
of paying bagsement backup claims. Thus, the pool
is not estopped from enforcing the pollution exclu-
sion clause, and the trial court erred in concluding
otherwige. ¥

FNI13, In Kirschner, supra, 1 joined Justice
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KELLY'S concurrence. I do not retreat
from the view expressed in that opinion,
Our state would be well-served by a rule
that requires an insurer to timely notify the

court, the insured, and other patties that it

is reserving its rights under the policy. Fur-
ther, a court should be empowered to re-
fuse fo effectuate an untimely reservation
of rights when the court determines that
the insured was prejudiced. In this case,
however, the pool timely reserved its rights
and the city was made aware of the reser-
vation of rights.

Accordingly, the decision of the Court of Ap-
peals is reversed and we remand this case to the tri-
al court for entry of an order of summary disposi-
tion in favor of the pool. MCR 7,302(G)(1).

IIL. Conclusion

Under the facts of this case, we held that the
city's discharges fell within the purview of the pol-
lution exclusion clause. This pollution exclusion
clause is not ambiguous; therefore, consideration of
extrinsic evidence as aid in the construction of the
policy is not appropriate. Further, we hold that un-
der these facts, the pool is not estopped from enfor-
cing the pollution exclusion clause. Therefore, the
decision of the Court *208 of Appeals is reversed
and we remand this case to the trial court for entry
of an order of summary disposition in favor of the
poel.

ELIZABETH A, WEAVER and MARILYN
KELLY, Ji,, concur.

CORRIGAN, 1., not participating.

YOUNG, J.

Although this Court is equally divided on the
appropriate legal analysis, this Court is unanimous
regarding the proper result. All members of this
Court agree that the insurance policy at issue is not
latently ambiguous and that it must therefore be en-
forced as written. According to the plain language
of the pelicy's pollution exclusion clause, it is clear
that sewage is a “pollutant.” Moreover, this Court is
in unanimous agreement that equitable estoppel is
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not applicable. Accordingly, all members of this
Court agree that the judgment of the Court of Ap-
peals must be reversed and this case remanded fo
the ftrial court for entry of an order pranting the
Michigan Municipal Liability and Propeity Pool's
motion for summary disposition.F™!

FNI, 1t is important to note that neither
Justice Cavanagh's opinion nor ouwrs has
garnered a majority. Therefore neither es-
tablishes binding precedent. As we stated
in People v. Anderson, 389 Mich, 155,
170, 205 N.W.2d 461 (1973), overruled in
part on other grounds by People v. Hick-
man, 470 Mich. 602, 684 N.W.2d 267
(2004), “The clear rule in Michigan is that
a majority of the Court must agtee on a
ground for decision in order to make that
binding precedent for future cases. If there
is merely a majority for a particular result,
then the parties to the case are bound by
the judgment but the case is not authority
beyond the immediate parties.”

While all justices conclude that sewage is a
“pollutant” under the clear and unambiguous lan-
guage of the policy's pollution exclusion clause, the
justices joining this opinion believe that principles
of contract**119 enforcement require special
proofs when a coniracting patty seeks to vary the
terms of a writfen agresment by alleging latent am-
biguity. Thus, while extrinsic evidence*209 gener-
ally may be introduced to demonstrate the existence
of a Jatent ambiguity, we conclude that a court must
presume that the confracting parties' intent is mani-
fested in the actual language used in the contract it-
self unless the party alleging the existence of the
latent ambiguity rebuts this presumption by proving
with clear and convincing evidence that such an
ambiguity does indeed exist. Here, we conclude
that the city of Grosse Pointe Park has not presen-
ted clear and convincing evidence to demonstrate
that a latent ambiguity actually exits. We further
conclude that the Pool is not equitably estopped
from denying coverage because, under the well-
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established rule articulated by this Court in Rud-
dock v. Detroit Life Ins. Co., 209 Mich. 638, 177
N.W. 242 B2 and reiterated in Kirschner v. Pro-
cess Design Assoc, Inc, 459 Mich. 587, 592
N.W.2d 70783 estoppel will not be applied to ex-
pand coverage beyond the particular risks covered
by the actual insurance policy itself.

FN2. 209 Mich. 638, 177 N.W. 242 (1920) .

FN3. 459 Mich. 587, 592 N.W.2d 707
(1999).

1. FACTS & PROCEDURAL HISTORY

{n 1938, Grosse Pointe Park and the city of De-
troit entered into an agreement under which Grosse
Pointe Park was permitted to discharge overflow
sewage into Fox Creek, a tributary near the Grosse
Pointe Park-Detroit border. Release of excess
sewage into Fox Creek was necessary because
Grosse Pointe Park's “combined” sewer system-a
single sewer line used to fransport both sewage
(e.g.,. from toilets} and storm water runoff-would
- become overtaxed during periods of heavy rainfall.
If Grosse Pointe Park did not use Fox Creek as a re-
lease valve during such periods, sewage would back
up into the basements of homes and businesses. It is
undisputed that from *210 1940 to 1995, Grosse
Pointe Park released overflow rainwater and
sewage into Fox Creek hundreds of times 1™

FN4, Grosse Pointe Park has built and now
operates a “separate” sewer system, which
uses different lines for sewage and rainwa-
ter runoff. As such, Grosse Pointe Park no
longer releases overflow sewage into Fox
Creek,

Each year from 1985 to 1998, Grosse Pointe
Park purchased annual “occurrence-based” com-
mercial general liability policies from the Pool, a
self-insurance pool comprised of local govern-
ments.™ During this period, under successive an-
nual**120 policies, the Pool paid numerous insur-
ance claims submitted by Grosse Pointe Park resid-
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ents for sewage backups that occurred in their *2¥1
basements. It did so without issuing reservation of
rights letters based on the policies’ pollution excly-
sion clauses, unlike in the present case. The particu-
lar insurance policy ai issue covers the period from
August 1, 1994, to August 1, 1995.

FN3. Municipal insurance pools are stat-
utorily authorized under MCL 1245,
which provides:

(1) Notwithstanding any other provision
of law to the contrary, any 2 or more
municipal corporations, by intergovern-
mental contract, may form a group self-
ingurance pool to provide for joint or co-
operative action relative to their finan-
cial and administrative resources for the
purpose of providing to the participating
municipal corporations risk management
and coverage for pool members and em-
ployees of pool members, for acts or
omissions arising out of the scope of
their employment, including any or all of
the following:

(a) Casualty insurance, including general
and professional liability coverage.

(b) Property insurance, including marine
insurance and inland navigation and
transportation insurance coverage.

(¢) Automobile insurance, including mo-
tor vehicle liability insurance coverage
and security for motor vehicles owned or
operated, as required by section 3101 of
the insurance code of 1956, 1956 PA
218, MCL 500.31061, and protection
against other liability and loss associated
with the ownership of motor vehicles.

(d) Surety and fidelity insurance cover- age.

(e) Umbrella and excess insurance cov-
erages.
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The current dispute derives from an undetlying
class action (the Etheridge litigation) brought by
Grosse Pointe Park residents against the city for
discharges made into Fox Creek in July 1995. In
the Erheridge complaint, filed on September 14,
1995, the class action plaintiffs sued Grosse Pointe
Park under various trespass, nuisance, and negli-
gence theories for sewage backnps that occurred in
their hemes and businesses. In addition to basement
backup claims, the Etheridge plaintiffs also submit-
ted insurance claims for alleged damage caused to
boats, docks, seawalls, garages, lawns, shrubbery,
and outdoor furniture resulting from the city's re-
lease of sewage into Fox Creek.

On October 6, 1995, three weeks after the Erh-
eridge suit was filed, the Pool provided the city a
defense under a reservation of rights letter. In the
letter, the Pool specifically quoted the insurance
policy's pollution exclusion clause and warned the
city that it had not yet determined whether it would
cover any liability arising from the Etheridge suit.
The letter concluded by stating:

Please be advised that if there is any judgment
against the City of Grosse Pointe Park for emin-
ent domain, a discharge of any pollutants, or an
intentional act, the Michigan Municipal Liability
& Property Pool reserves the right not to indem-
nify Grosse Pointe Park for said damages.
[Emphasis added.)

The Pool subsequently assigned an outside ad-
justing firm to monitor the Etheridge lawsuit, Dur-
ing the course of the Etheridge litigation, the Pool's
adjuster *212 received copies of all pleadings and
attended meetings with the litigants. The Pool also
paid in-house sewage backup claims involving res-
idences and businesses unrelated to the Etheridge
suit while the Etheridge litigation was proceeding.
After several facilifation sessions, in August 1997,
the Etheridge plaintiffs agreed to settle with Grosse
Pointe Park for $1.9 million.™¢

FN6. A similar settlement was reached
with the city of Detroit, which was also
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named as a defendant in the class action,
for $1.9 million.

Before the Etheridge settlement was finalized,
however, the Pool informed the city that the Pool's
outside counsel did not believe that the Pool was
obligated to indemnify the city given the policy's
pollution exclusion clause. Subsequently, the Pool
formally notified the city that coverage would be
denied. Nevertheless, the city proceeded to approve
the $1.9 million settlement with the Etheridge
plaintiffs a few months later.

The city then filed suit in the Wayne Circuit
Court secking a declaratory judgment that the Pool

- was obligated to indemnify the city for the Eth-

eridge settlement., After lengthy discovery, both the
Pool and the city filed cross-motions for summary
disposition pursuant to MCR 2.116(C)(10). Ruling
in favor of the city, the trial coust held that the Pool
was equitably estopped from denying coverage un-
der the pollution exclusion clause because the Pool
had paid prior backup claims made by Grosse
Pointe Park residents. ™7

EN7. Ruling from the bench, Judge Amy
P. Hathaway stated:

It's clearly an issue of equity, which I'm
not sure is going to necessarily trump the
contract claim, at least in front of the
Court of Appeals. But in this case we
have a contract that was paid and paid
and paid again under this pollutant, this
sewage, and now there's a reservation of
rights issue. I've got a big problem. To
the point where I'm going to deny the
motion, the Defendant's motion, and
grant the inapplicability of the pollution
exclusion based on estoppel.

*213 In a two-to-one decision, the Court of Ap-
peals reversed the trial court's holding **121 that
the Pool was equitably estopped from invoking the
pollution exclusion clause.™® The Court of Ap-
peals held that a question of fact existed with re-
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gard to the estoppel claim and therefore remanded
the case to the irial court for further proceedings. It
also held that the Pool's payment of prior backup
claims was “exirinsic evidence” of ambiguity in the
insurance policy and remanded the case to the trial
court to determine “the parties’ intent as to the ex-
clusion's applicability ...”* Judge O'Connell dissen-
ted, arguing that exfrinsic evidence should not be
considered because the insurance policy was clear
and vnambiguous. He further argued that equitable
estoppel was not applicable because the Pool timely
provided the city a reservation of rights letter, We
granted the Pool's application for leave to appeal, ¥

FN8. Unpublished opinion per curiam of
the Court of Appeals, issued October 30,
2003, 2003 WI. 22462088, (Docket No.
228347,

FN9. 471 Mich. 915, 688 N.w.2d 510
(2004).

1. STANDARD OF REVIEW
A motion for summary disposition under MCR
2.116(C)(10), which tests the factual support of a
claim, is reviewed by this Court de novo. ™°
Similarly, the interpretation of an insurance policy
is also a question of law that is reviewed by this
Court de novo. Pt

FN10. Oade v. Jackson Nat'l Life Ins. Co,
465 Mich, 244, 250-251, 632 N.W.2d 126
(2001); Smith v. Globe Life Ins. Co., 460
Mich. 446, 454, 597 N.W.2d 28 (1999),

FNL1. Klapp v. United Ins. Group Agency,
Inc., 468 Mich. 459, 463, 663 N.W.2d 447
(2003); Archambo v. Lawyvers Title Ins
Corp.,, 466 Mich, 402, 408, 646 N.W.2d
170 (2002).

*214 111, ANALYSIS
A IS SEWAGE A “POLLUTANT” UNDER THE
INSURANCE POLICY'S POLLUTION EXCLU-
SION CLAUSE?

Page 18

The insurance policy at issue provides:

Section V General Exclusions
In addition to the specific exclusions in SEC-
TION I.COVERAGES A-BODILY INJURY
AND PROPERTY DAMAGE LIABILITY, B-
PERSONAL AND ADVERTISING INJURY LI-
ABILITY, C-MEDICAL PAYMENTS, D-
PUBLIC OFFICIALS ERRORS AND OMIS-
SIONS, AND E-AUTOQ, this coverage also does

not apply to: :

* % ok
d. Bodily Injury or Properly Damage arising
ot of the actual, alleged or threatened dis-
charge, dispersal, seepage, migration, release or
escape of pollutants:

¥ K K

Pollutants means any solid, liquid, gaseous or
thermal irvitant or contaminant, including smoke,
vapor, soot, fumes, acids, alkalis, chemicals and
waste, Waste includes materials to be recycled,
reconditioned or reciaimed. [Emphasis added.]

As this Court has previously held, “The prin-
ciples of construction governing other contracts ap-
ply to insurance policies.” **122 ™2 Ag such, the
foremost duty of a court in construing an insurance
policy is to determine the intent of the contracting
parties.”™? In doing so, a *215 court must always
begin with the actual language used by the parties
in the insurance policy itself.™ If the text of the
insurance policy is clear and unambiguous, the con-
fract must be enforced as written. ¥5 “fAln un-
ambiguous contractual provision is reflective of the
parties’ intent as a matter of law.” N1

FNI12. Farm Burcau Mu. Ins. Co v
Nikkel, 460 Mich, 558, 566, 596 N.W.2d
915 (1999).

FNI3. Quality Products & Coneepts Co. v,
Nagel Precision, Inc., 469 Mich. 362, 375,
666 N.W.2d 251 (2003); see also Nikkel,
supra at 566, 596 N.W.2d 915; Morley v.
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Automobile Chub of Michigan, 458 Mich,
459, 465, 581 N, W.2d 237 (1998).

FNI4. Quality Praducts, swpra at 375, 666
N.W.2d 251.

EN15. Id; Wilkie v. Auto-Owners Ins. Co,
469 Mich, 41, 51, 664 N.W.2d 776 (2003);
Nikkel, supra at 566, 596 N.W.2d 915.

FNI16. Quality Products, supra at 315, 660
N.W.2d 251.

It is difficult to imagine an insurance policy
that is clearer or more explicit than the one found in
the present case. The pollution exclusion clause
defines “pollutant” as “any solid, liquid, gaseous or
thermal irritant or contaminant ...” The word
“contaminant,” given its plain and ordinary mean-
ing, M7 s “something that contaminates,” and
“contaminate” is defined as “to make impure or un-
suitable by contact or mixture with something un-
clean, bad, etc.; pollute; taint ..." BY8 It is un-
deniable that Fox Creek was “made impure” and
“tainted” by the sewage that the city released. The
record indicates that the sewage contained dirt,
debris, garbage, condoms, feminine hygiene
products, urine, feces, dishwater, toilet paper,
cleaning fluids, and compounds containing E.coli.
Therefore, because these “solid” and “liquid”® ma-
terials are “contaminants,” the sewage the city re-
leased is necessarily a “pollutant” under the plain
terms of the insurance policy.

FNI17. In Frawkenmuth Mut. Ins. Co. v
Masters, 460 Mich, 103, 112, 595 N.W.2d
832 (1999), this Court unanimously held
that courts are to “interpret [undefined]
terms of an insurance contract in accord-
ance with their ‘commonly used meaning.’
¥ (Citations omitted.)

FN18. Random Hounse Webster's College
Dictionary (1995).

This conclusion is bolstered by the fact that the
pollution exclusion clause also provides specific
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cxamples*216 of “pollutants,” such as “smoke, va-
por, soot, fumes, acids, alkalis, chemicals and
waste.” Given the composition of the sewage de-
scribed above, it is clear that most, if not all, of
these specific examples of “pollutants” were found
in Fox Creek. We conclude, therefore, that the
sewage released by the city into Fox Creek is with-
in the scope of the policy's pollution exclusion clause.

B. THE ROLE OF EXTRINSIC EVIDENCE IN

ILLUMINATING A LATENT AMBIGUITY

The city argues that the word “pollutant” is lat-
ently ambignous and that exirinsic evidence must
be introduced to give the word the true meaning
that the parties intended. According to the city, the
Pool's payment of prior basement backup claims
demonstrates that the parties intended the word
“pollutant” to have a meaning different than the one
used in the insurance policy itself,

We find the city's argument unpersuasive. The
argument that the city is advancing is actually one
of equitable estoppel, not contract interpretation.
The city **123 is attempting to rely on the Pool's
payment of similar basement sewer backup claims
as a way to require the Pool to cover the present
claim. Accordingly, the city's argument sounds
more in equity than in the law of contracts. For the
reasons discussed in part IH(C) of this opinion, we
are unpersuaded by the city's equitable estoppel ar-
gument. Nonetheless, to the extent that the city at-
gues that a latent ambiguity exits, we disagree.

There are generally two categories of ambigu-
ity that may arise in a contract: patent and latent.

| PN9 A patent ambiguity is one that is “apparent

upon the face of the *217 instrument, arising by
reason of inconsistency, obscurity or an inherent
uncertainty of the language adopted, such that the
effect of the words in the connection used is either
to convey no definite meaning or a double one.”
¥N2 In contrast, a latent ambiguity “ ‘arises not
upon the words of the will, deed, or other instru-
ment, as locked at in themselves, but upon those
words when applied to the object or to the subject
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which they describe,’ *Fivi

FNI19, See 11 Williston, Coniracts (4th
ed.), § 33:40, p. 816.

FN20. Zibvankee Twp. v, Saginew-Bay
City B Ce, 213 Mich. 61, 69, 18] N.W.
37 (192D1); 11 Williston, Contracts (4th
ed), § 33:40, p. 816 (“Patent ambiguities
are those that are apparent on the face of
the document ....”").

FN21. Zilwaukee Twp, supra at 69, 18]
N.W. 37 (citation omitted); 11 Williston,
Contracts {(4th ed.), § 33:40, p. 8I6
(*“[L]atent ambiguities are those which ap-
pear only as the result of extrinsic or col-
lateral evidence showing that a word,
thought to have but one meaning, actually
has two or more meanings.™).

The classic example of a latent ambigu-
ity is found in the traditional first-year
law school case of Rgffles v. Wichelhaus,
2 Hurl & C. 906; 159 Eng. Rep. 375
(1864). In Raffles, two parties coniracted
for a shipment of cotton “to arrive ex
Peetrless” from Bombay. However, as it
turned out, there were two ships sailing
from  Bombay under the name
“Peerless.” Thus, even though the con-
tract was unambiguous on its face, there
was a latent ambiguity regarding the
ship to which the contract referred.

By asserting the existence of a latent ambigu-
ity, the city illustrates an inherent tension found in
contract law. On the one hand, it is well-settled law
that when a contract ig clear and unambiguous on
its face, a court will not consult extrinsic evidence
and will enforce the contract as written. ™2 QOn
the other hand, a party generally is permitted to in-
troduce extrinsic evidence to demonstrate the exist-
ence of a latent ambiguity-one that is not apparent
on the face of the contract.Fh&
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FN22, Quality Products, supra at 375, 666
Nw.2d 251; Cruz v. State Form Mul
Automobile Ins. Co., 466 Mich. 588, 594,
048 N.W.2d 591 (2002); Nikkel supra at
566, 596 N.W.2d 915, Morley, supra at
465, 581 N.W.2d 237.

FEN23. Hall v. Equitable Life Assurgnce
Society of the United States, 295 Mich,
404, 408, 295 N.W. 204 (1940) (“It is a
well-settled rule that extrinsic evidence is
admissible to show that a latent ambiguity
exists.”),

*218 In balancing these two seemingly con-
flicting principles of contract law, a court must nev-
er cross the point at which the written contract is
altered under the guise of contract interpretfation.
- Indeed, it is during litigation that a party's
motivations are the most suspect and the party's in-
centives the greatest to attempt to achieve that
which the party could not during the give-and-take
of the contract negotiation process. As this Court
stated in Nikkel, a “court may not read ambiguity
into a policy where none exists,” ™2% Therefore,
in **124 clarvifying the proper role of exirinsic
evidence in illuminating a latent ambiguity, it is
helpful to turn to basic principles of contract law.

FN24. Wilkie, supra at 51, 664 N.W.2d
776 (*“This approach, where judges ... re-
write the contract ... is contrary to the bed-
rock principle of American contract law
that parties are free to contract as they see
fit, and the courts are to enforce the agree-
ment as written .,..”).

FN25. Nikkel, supra at 568, 5396 N.W.2d 915.

As stated, the primary goal of confract inter-
pretation is to ascertain and effectuate the intent of
the contracting parties.”™ The law presumes that
the contracting parties' intent is embodied in the ac-
tual words used in *219 the contract itself/™7 A
rule to the contrary would reward imprecision in
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the drafting of contracts. More significant, it would
create an incentive for an aggrieved party to enlist
the judiciary in an attempt to achieve a benefit that
the party itself was unable to secure in negotiating
the original contract-a proposition this Court flatly
rejected in Wilkie. ™2 These principles require
that, when a party asserts that a latent ambiguity ex-
ists, a court presume that the contracting parties' in-
tent is manifesied in the actual language used in the
confract. The party alleging the existence of the lat-
ent ambiguity may rebut this presumption only by
proving, through clear and convincing evidence,
that such an ambiguity does indeed exist.

FN26. Quality Products, supra at 375, 666
N.W.2d 251 (“In inferpreting a contract,
our obligation is to determine the intent of
the confracting parties.””); Melntosh v,
Groonies, 227 Mich. 215, 218, 198 N.W.
954 (1924) (“The cardinal rule in the inter-
pretation of contracts is to ascertain the in-
tention of the parties, To this rule all others
are subordinate.”y, Mills v. Spencer, 3
Mich. 127, 135 (1854} (“In the construc-
tion of a contract, we are to look at the in-
tention of the pariies.”); 17A CJ¥S, Con-
tracts, § 308, p. 321 (“The primary and
overriding purpose of contract law is to as-
certain and give effect to the intentions of
the parties ..."); 17A Am. Jur. 2d, Con-
tracts, § 345, p. 332 (“{Tihe fundamental
and cardinal rule in the construction or in-
terpretation of contracts is that the inten-
tion of the parties is to be ascertained, and
effect is to be given to that intention ....”);
! Restatement Contracts, 2d, § 201(1), p.
83 (“Where the parties have attached the
same meaning to a promise or agreement

or a term thereof, it is interpreted in ac-

cordance with that meaning.”).

FN27. Michigan Chandelier Co. v. Morse,
297 Mich. 41, 49, 297 N.W. 64 (1941)*
“The law presumes that the parties under-
stood the import of their contract and that
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they had the intention which its terms
manifest.’ » [citation omiited] ), see also
United States ex rel Intl Contracting Co.
v. Lamony, 155 1.8, 303, 310, 15 S.CL. 97,
39 L.Ed. 160 (1894); 17A Am. Jur, 2d,
Contracts, § 348, p. 336 (*[Tlhe parties are
presumed to have intended what the terms
clearly state.”).

FN28, Wilkie, supra at 51, 664 N.W.2d 776.

This Court emphasized these same bedrock
principles of contract law in Quality Products,
which held that contracting parties are free, with
mutual assent, to modify a contract notwithstanding
a written anti-modification or anti-waiver clause
present in the original agreement™* We recog-
nized that the anti-modification clause contained in
the written contract was presumptive of the parties’
intent as a matter of law, but also that “the parties
possess, and never cease to possess, the freedom to
contract even after the original contract has been
executed.” ™90 We held, therefore, that contract-
ing parties are always enfitled mutually to modify
the underlying contract, but the party *220 assert-
ing that a modification has occurred must present
clear and convincing evidence to that effect.™!

FN29. Quality Products, supra at 372-373,
666 N.W.2d 251,

FN30. /d. at 372, 666 N.W.2d 251.
FN31. /d at 373, 666 N,W 2d 251,

Although Quality Products involved contract
modification, not contract interpretation, the same
core principles of contract law apply in the present
case. It must be presumed that the city and the Pool
intended the actual language that they used in the
ingurance policy. We **125 conclude, therefore,
that the city, in asserting the existence of a latent
ambiguity, bears the burden of proving by clear and
convincing evidence that such an ambiguity actu-
ally exists.¥2
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FN32. Justice Cavanagh asserts that we are
relying on a “broad reading” of Quality
Products and that the principles adopted by
this Court in Quality Products should be
limited to cases involving contract modi-
fication or waiver and not to cases when
one party asserts the existence of a latent
ambiguity. Anfe at 115 n. 11. There is no
principled basis for the distinction Justice
Cavanagh draws. In both cases-a claimed
contract  modification/waiver and  the
claimed existence of a latent ambiguity-a
party o a contract is asserting that the
written terms of the contract should not be
enforced. This Court has gone to great
lengths in the past few terms to clarify the
law so that contracts will be enforced as
written. See Wilkie v. Auto-Owners Ins.
Co., 469 Mich. 41, 664 N.W.2d 776 (2003)
; Klapp v. United Ins. Group Agency, Inc,
468 Mich. 459, 663 N.W.2d 447 (2003).
By applying a clear and convincing stand-
ard of proof for latent ambiguities, this
Court would simply be adhering to the
common theme we artticulated in Quality
Products and all our other recent coniract
cases: that contracts will be enforced as
wriften unless substantial evidence to the
contrary is presented.

Justice Cavanagh also states that we do
not cite decisions other than Quality
Products for the clear and convincing
rule discussed above. We are unaware of
the bedrock jurisprudential rule on
which Justice Cavanagh relies: that a
legal principle duly adopted by this
Court is not binding unless there are oth-
er related cases with the same holding.
Quality Products is a binding decision of
this Court and the doctrinal underpin-
nings of that case are applicable here. As
such, it must be given due regard. Nev-
ertheless, as we indicate above, the clear
and convincing rule regarding latent am-
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biguities is not a new concept, but an
embodiment .of the precise coniract prin-
ciple to which this Court has steadfastly
adhered in our recent coniract jurispru-
dence: that contracts will be enforced as
written unless compelling evidence to
the contrary is offered. See Schmalfeldl
v, North Pointe Ins. Co, 469 Mich. 422,
428, 670 N.W.2d 651 (2003); Klapp,
supra at 467, 663 N.W.2d 447, Wilkie,
supra at 51-52, 62-63, 664 N.W.2d 776;
Rednour v. Hastings Mut. Ins. Co., 468
Mich. 241, 251, 661 N.W.2d 562 (2003);
Nikkel, supra at 566-568, 596 N.W.2d 915.

%221 The city has failed to satisfy that burden
of proof. The reality is that none of the parties to
this insurance contract asserts that the term
“pollutant” contained in the exclusion clause means
something different when city sewage is discharged
into Fox Creek or when it backs up into individual
Grosse Pointe Park residences. Indeed, the Pool has
conceded that the source of the pollution in both
cases is the same.™* Thus, the record reflects no
evidence that one parly contends that “pollutant”
means something different from how that term is
defined in the policy.

FN33. Pool reply brief at 4.

That being the case, there is no “latent ambigu-
ity requiring the introduction of exfrinsic evidence
to show that “pollutant” means something other
than how it is defined in the contract. Rather, the
city is attempting to bootsirap its estoppsl argu-
ment-that the Pool paid similar claims involving
pollutants so it is precluded from denying indemni-
fication on this claim-to manufacture a latent ambi-
guity claim. Such a tactic violates basic contract
construction principles and should be rejected for
that reason. .

C. EQUITABLE ESTOPPEL
The city argues that, even if sewage is a
“pollutant” under the policy's pollution exclusion
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clause, the Pool should nonetheless be equitably es-
topped from denying coverage. It asserts that the
Pool's payment of prior basement backup claims
and the Pool's involvement in monitoring the Eth-
eridge litigation *222 led the city to believe that the
Pool would indemnify any eventual settlement that
was reached. According to the city, it would have
altered its strategy**126 in the Etheridge litigation
had it known that the Pool would not cover the set-
tlement and, therefore, it was prejudiced by the
Pool's actions.

In general, “[tJhe principle of estoppel is an
equitable defense that prevents one party to a con-
tract from enforcing a specific provision contained
in the confract.” ™3 Although equitable estoppel
appears to be broad in theory, the doctrine is rather
limited in practice. As then-Chief Justice Weaver
stated in writing for the Court in Kirschner, “The
application of ... estoppel is limited, and, usually,
the doctrinef ] will not be applied to broaden the
coverage of a policy to protect the insured against
risks that were not included in the policy or that
were expressly excluded from the policy.” 195

FN34. Morales v, Auto-Owners Jns. Co.,
458 Mich. 288, 295, 582 N.W.2d 776 (1998),

FN35. Kirschner, supra at 593-594, 592
N.W.2d 707 (emphasis added). While
Justice Cavanagh cites Kirschner for the
proposition that an insurer may be equit-
ably estopped from denying coverage if the
insurer does not timely reserve its rights,
Justice Cavanagh omits the prominent lan-
guage from Kirschner that emphasizes that
“ltlhe application of ... estoppel is limited
s Ante at 117,

Indeed, the rule discussed in Kirschner is well
established in Michigan law. In Ruddock, the bene-
ficiary of a life insurance policy sought to estop the
insurer from invoking the policy's “military ser-
vice” exclusion clause as a basis for denying pay-
ment. This Court expressly rejected the benefi-
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ciary's equitable estoppel argument, holding that es-
toppel will not be applied to broaden coverage bey-
ond the specific risks covered by the policy itself,

“This Court stated;

To apply the doctrine of estoppel and waiver
here would make this contract of insurance cover
a loss it never *223 covered by its terms, to cre-
ate a lability not created by the contract and nev-
er assumed by the defendant under the terms of
the policy. In other words, by invoking the doc-
trine of estoppel and waiver it is sought to bring
into existence a contract not made by the parties,
to create a liability contrary to the express provi-
sions of the contract the parties did make. 46

FN36. Ruddock, supra at 654, 17T N.W. 242, _

By asking this Cowrt to hold that the Pool is
equitably estopped from denying coverage for the
FEtheridge settlement, the city is essentially request-
ing this Court to ignore the policy's pollution exclu-
sion clause that the Pool specifically invoked in its
reservafion of rights letter. To de so, however,
would be to alter fundamentally the nature of the
bargain struck between the city and the Pool and to
protect the city “against risks that were ... expressly
excluded from the policy.” ™7 This Court expli-
citly rejected this argument in Ruddock and
Kirschner. We do so again today. Equitable estop-
pel must not be applied to expand coverage beyond
the scope originally contemplated by the parties in
the insurance policy as writfen. A court must not
bestow under the veil of equity that which the ag-
prieved party itself failed to achieve in negotiating
the contract, ™3¢

FN37. See Kirschner, supra at 594, 592
N.W.2d 707.

FN38. Justice Cavanagh states that we are
giving  Kirschner and  Ruddock an
“expansive reading” and setting forth an
“inflexible rule” regarding the application
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of estoppel. Anre at 117 n. 12. To the con-
trary, we are merely applying the well-
established rule this Court adopted in Rud-
dock and reiterated in Kirschner that estop-
pel will not be applied to give the insured a
benefit that was never negotiated in the
first place. Ruddock, supra at 654, 177
N.W. 242; Kirschner, supra at 594, 592
N.W.2d 707. Indeed, in our view, it is
Justice Cavanagh who is unduly limiting
the holding of Kirschner by implying ex-
ceptions to the Kirschrer rule beyond the
two explicitly recognized: (1) misrepres-
entation by the insurer and (2) the insurer's
failure to provide a timely reservation of
rights. /d at 594-595, 592 N.W.2d 707.

*%]27 *224 Because we believe that Kirschner
and Ruddock are fatal to the city's estoppel claim,
unlike Justice Cavanagh, we would not apply the
test articulated in Morales. Nevertheless, to the ex-
tent that the ciiy relies on the principles in Morales,
its reliance is misplaced. In Morales, this Court ap-
plied a three-part test to determine whether equit-
able estoppel should apply: (1)} the defendant’s acts
or representations induced the plaintiff's belief, (2)
the plaintiff justifiably relied on its belief, and (3)

the plaintiff was prejudiced as a result of its belief.
EN3IY

FN39, Morales, supra at 296-297, 582
N.W.2d 776.

Even assuming, arguendo, that the Pool's pay-
ment of prior basement backup claims and its in-
volvement in monitoring the Etheridge suit led the
city to hope that the settlement would be covered,
and that the city actually relied on its mistaken be-
lief, the city's equitable estoppel claim must fail be-
cause its reliance was not justifiable. Three weeks
after the Etheridge suit was filed, the Pool sent the
city a reservation of rights letter that specifically
quoted the policy's pollution exclusion clause. The
letter concluded by stating, “Please be advised that
if there is any judgment against the City of Grosse
Pointe Park for ... a discharge of any pollutants,...
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the Michigan Municipal Liability & Property Pool
reserves the right not to indemnify Grosse Pointe
Park for said damages.” Moreover, the Pool fre-
quently reminded the city during the Eiheridge lit-
igation that “serions coverage issues” remained.
Degpite all this, and gfler being netified by the Pool
that coverage was formally denied, the city still
proceeded to finalize the settlement with the Eth-
eridge plaintiffs. ™ Any reliance *225 on the
part of the city, therefore, was nnjustified. ™ Be-
canse there wag no justifiable reliance, we need not
consider whether the city suffered any prejudice on
the basis of its reliance; the city's estoppel claim
fails as a matter of law.

FN40. The City Attorney for Grosse Pointe
Park testified in his deposition that “a de-
cision [was made] by the city that it was in
the best interests of the city if there was to
be no coverage to proceed with a settle-
ment because we were where we were.”

FN41. Since at least 1911, in the case of
Sargent Mfg. Co. v. Travelers’ Ins. Co,
165 Mich. 87, 130 N.W. 211 (1911), this
Court has adhered to the rule that a timely
reservation of rights letter will protect an
insurer against an insured's claims of es-
toppel. This Court reiterated this funda-
mental rule of insurance law in Kirschrer
by noting that an insurer who complies
with its “duty to give reasonable notice ...
that it is proceeding under a reservation of
rights” will be shielded from subsequent
claims of estoppel or waiver. Kirschner,
supra at 593, 592 N.W.2d 707, Accord-
ingly, if an insurer timely reserves Iits
rights, an insured will generally not be able
to sustain a claim of estoppel on the basis
that it altered its litigation strategy in reli-
ance on the insurer's payment of previous
claims. To conclude otherwise would be to
emasculate completely the entire purpose
of the reservation of rights process. '

IV. CONCLUSION
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Sewage is clearly a “pollutant” under the plain
language of the policy's pollution exclusion clause.
Moreover, while exirinsic evidence may generally
be introduced to demonsirate the existence of a lat-
ent ambiguity, we conclude that a court must pre-
sume that the contracting parties' intent is manifes-
ted in the actual language used in the contract itself
and that the party alleging the existence of the lat-
ent ambiguity may rebut this presumption only by
proving, through clear and convincing evidence,
that such an ambiguity**128 does actually exist.
The city has failed to meet this burden of proof.
Moreover, any reliance on Morales is misplaced,
Under Ruddock and Kirschuer, the Pool is not
equitably estopped from denying coverage because
estoppel will not be applied to broaden coverage
beyond the particular risks specifically covered by
the policy itself.

*226 The judgment of the Court of Appeals is
reversed, and this matter is remanded fo the trial
court for entry of an order granting the Pool's mo-
tion for summary disposition.

CLIFFORD W. TAYLOR and STEPHEN J.
MARKMAN, 1., concur.

Mich.,2005.

City of Grosse Pointe Park v. Michigan Municipal
Liability and Property Pool

473 Mich. 1388, 702 N.W.2d 106, 61 ERC 1305

END OF DOCUMENT
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United States District Court, S.D. Florida.
PHILADELPHIA INDEMNITY INSURANCE

COMPANY, a Pennsylvania Corporation, Plaintiff,

V.
YACHTSMAN'S INN CONDO ASSOCIATION,
INC., and Moss and Associates Property Manage-
ment, Inc,, Defendants,
Case No. 08-10060-C}V.

Jan. 22, 2009,

Background: Insurer brought action seeking de-
claration that it had no duty under commercial gen-
eral liability, policy to defend or indemnify property
management company or owner in worker's action
to recover for personal injuries sustained when he
was exposed to feces, raw sewage, and battery acid
while cleaning premises. Parties flled cross-motions
for summary judgment.

Holding: The District Court, James Lawrence King
, 1, held that worket's claim fell within scope of
policy's pollution exclusion.

Insurer's motion granted.
West Headnotes
[1] Insurance 217 €=22268

217 Insurance
217XV Coverage--Liability Insurance
217X VII{A) In General
217k2267 Insurer's Duty to Indemnify in
General
217k2268 k. In General. Most Cited
Cases

Insurance 217 €~2913
217 Insurance

217X X1 Duty to Defend
217k2912 Determination of Duty

Page 1

21742913 k. In General, Standard. Most
Cited Cases
Under Florida law, insurer's duty to defend is much
broader than its duty to indemnify, and thus court's
determination that insurer has no duty to defend re-
quires finding that there is no duty to indemnify,

12] Insurance 217 €~=2914

217 Insurance
217X XI1II Duty to Defend
217k2912 Determination of Duty
2172914 k, Pleadings. Most Cited Cases

Under Florida law, in detetmining whether insurer's
duty to defond insured exists, court must look to al-
legations contained within four corhers of com-
plaint inh underlying action against insured.

13] Insurance 217 €£22922(1)

217 Insurance
217X X Duty fo Defend
217k2920 Scope of Duty

217k2922 Several Grounds or Causes of

Action
217k2922(1) k. In General. Most Cited

Cases .
Under Florida law, where complaint against insured
alleges any facts that actually, or even potentially,
fall within scope of coverage under policy, insurer
is obligated to defend entire suit.

[4} Insurance 217 £=21822

217 Insurance
217X Contracts and Policies
21'TX11I{G) Rules of Construction

217k1822 k. Plain, Ordinary or Popular
Sense of Language. Most Cited Cases
Under Florida law, insurance contracts are con-
strued according to their plain meaning, and where.
policy's language is plain and unambiguous, there is
no special construction or interpretation requirved,
and policy's plain language will be given meaning it
clearly expresses,
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15] Insurance 217 €=21832(1)

217 Insurance
217XI1H Contracts and Policies
217X1M{G) Rules of Construction
217%1830 Favoring Insureds or Benefi-
ciaries; Disfavoring Insurers
217k1832 Ambiguity, Unceriainty or
Conflict :
217k1832(1) k. In Qeneral. Most
Cited Cases
Under Florida iaw, if insurance policy language
contains any genuine inconsistency, uncertainty, or
ambiguity in meaning, such language must be con-
strued in insyred's favor,

16] Insurance 217 €~22278(17)

217 Insurance
217X VI1I Coverage--Liability Insutance
217XVH(A) In General
217k2273 Risks and Losses
217k2278 Common Exclusions

217k22778(17) k. Poliution, Most
Cited Cases
Under Florida faw, worker's claim against building
owner and property manager for personal injuries
sustained when he was exposed to feces, raw
sewage, and battery acid while cleaning premises
fell within scope of commercial general liability
policy's poliution exclusion, and thus insurer had no
duty to defend or indemnify ownet or manager in
worker's action, even though there was no allepa-
- tion of industrial pollution or environmental datn-
age, where policy's pollutant definition included
any “irritant or contaminant,’ and specifically in-
cluded “acid” and “waste,” and complaint alleged
that worker suffered severe dermatological injuries
as result of his exposure,
*1320 Gary 1. Khutorsky, Esgq, Yelena Shney-
derman, Esq., Stephens Lynn Kiein & McNicholas,
Miami, FL, for Plaintiff.

David Hatry Rogel, Fsq., Becker & Poliakoff,
Mark David Feinstein, Esq., Feinstein & Sorota,
Miami, FL, Andrew William Bray, Esq., Andrew

Page 2

W. Bray, P.A., Fort Lauderdale, FL, for Defend- ants.

ORDER GRANTING SUMMARY JUDGMENT
FOR PLAINTIFF

JAMES LAWRENCE KING, District Judge,

THIS CAUSE is befors the Court upon Defendant
Moss and Associates Property Management, Inc.
and Plaintiff Philadelphia Indemnity Insurance
Company's ctoss motions for summary judgment -
(D.E. # 12, # 15), both filed on December 12, 2008.

NI

FNI. Both Motions for Summary Judg-
ment were filed on December 12, 2008, On
Decetnber 29, 2008, Defendant Moss and
Associates Property Management, Inc.
filed its Response (D.E. # 19) and on
December 30, 2008, Defendant Yachts-
man's Inn Condo Association filed its Re-
-sponse (D.B. # 21). Plaintiff replied on
January 12, 2009 (D.B. # 24). ’

As to Defendant’s Motion, Plaintiff re-
sponded on December 30, 2008 (D.E. #
20). Defendant Moss and Associates
Property Management, Inc. replied on
January 12, 2009 (DB, # 22},

1. BACKGROUND

Plaintiff Philadelphia Indemnity Insurance Com-
pany issued a commercial general liability policy
No. PHPK 163046 (“the Policy”) to Defendant
Moss & Associates Property Management, Inec.
(“Moss”) as the named insured with a separate en-
dorsement paming Yachtsman's Inn Conde Associ-
ation, ‘Inc. (“Yachisman”) as an additional named
insured. (Compl. Dec, Relief §f 17-18). The Policy
was in effect from March 21, 2006 to March 21,
2007 (D.E. #11).

From June 12, 2006 to June 29, 2006, Milton Dale
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Boone, Jr. was employed by Moss. (Compl. 4 4,
Milton Dale Boone, Jr. v. Yachtsman's Inn Condo.
Ass'n, Ine, Case No. 03-CA-38P (Fla. léth
Cir.Ct)) (“St. Ct. Compl”). White working for
Moss, he was tasked with pressure cleaning the un-
derground parking areas at Yachtsman's Inn (St Ct.
Compl. 1 4-6). During this job, Mr. Boone was al-
legedly “exposed to feces, raw sewage and battery
acid which [Yachtsman)] had allowed to accumulate
and was overflowing on its premiges” (St. Ct.
Compl, 7 6). As a direct result of this exposure, Mr.
Boone “sufferfed] severe dermatological injuries.”
(St. Ct. Compl. § 11).

On January 11, 2008, Mr. Boone filed suit against
Yachtsman in the Circuit Court of the 16th Judicial
Cirenit in and for Monroe County, Florida alleging
that Yachtsman negligently failed “to maintain its
premises in a safe manner, free from *1321 hazard-
ous condition that would pose a risk of hatm to its
guests and invitees.,” (St. Ct. Compl. § 14). Yachts-
man filed a Third Party Complaint against Moss in
the same state-coutt action on May 14, 2008, (Third
Pavty Compl., Milion Dale Boone, Jr. v. Yuchts-
man's Inn Condo. Ass'n, Inc., Case No. 08-CA-38P
(Fla. 16th Cir.Ct.)) (“St. Ct. Third Party Compl>).
The basis of Yachtsman's pleading was that it had a
. “contract with Moss to manage, maintain and oper-
ate Yachtsman's Inn.” (8t. Ct, Third Party Compl. ¥
10). Yachtsman atgued that, should it be found Ii-
able for Mr. Boone's injuries, Moss must also be
held liable because “Moss employed [Mr. Boone]
and directed him to perform services at the property
operated by Yachtsman.” (St. Ct. Third Party Com-

pl 9 6).

Although representing both Yachtsman and Moss in
the state-court action pursuant to a reservation of
rights (Compl. Dec. Relief §f 13, 16), Plaintiff filed
its Complaint for Declaratory Relief in this Court
on September 8, 2008 (D.E, # 1}, Plaintiff acknow-
ledges that it issued the Policy to Moss as the
named insured, {(Compl. Dec. Relief § 17)
however, Plaintiff now seeks a declaratory judg-
ment against Yachtsman and Moss that there is no
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insurance coverage, duty to defend, or duty to in-
demnify Defendants for the injuries asserted by Mr.
Boone in the underlying state-court action.

The Policy clearly provides insurance for liability
arising from bodily injury subject to a number of
exclusions to coverage (D.E. # 11), One such exclu-
sion, known as an *absolute pollution exclusion,”
states:

This insurance does not apply to .. “Bodily in-
jury” .. atising out of the actual, alleged or
threatened discharge, dispersal, seepage, migra-
tion, release ot escape of “polutants” ... [ajt or
from any premises, site or location which is or
was at any time owned ot occupied by, or rented
ot loaned to, any insured....

(D.E. # 11). The Policy supplements the terms of
the exclusion with a definition of “pollutants™ as
“any solid, liquid, gaseous or thermal iwritant or
contaminant, including smoke, vapor, soof, fumes,
acids, alkalis, chemicals and waste.” (D.E. # 11).
The Policy further defines “waste” to include
“materials to be recycled, reconditioned or re-
claimed.” (D.BE. # 11).

The Parties' pleadings both address the interpreta-
tion of the Policy's pollution exclusion. Plaintiff
contends that the claims in the undeilying, action
that have been asserted against Yachtsman and
Moss are not covered under the Policy due to the
language of the pollution exclusion (Mot. Summ. J.
2). Defendants argue that summaty judgment in fa-
vor of Plaintiff is inappropriate because there are -
issues of fact as to “the ambiguons provisions and/
or terms in the [Policy's] pollution exclusion.” {Def.
Yachtsman's Resp. Summ. J. 9); (Def. Moss's Resp.
Summ, J. 2-3).F¥2

N2, Defendant Moss's Motion for Sum-
mary Judgment relies primarily on an argu-
ment that Plaintiff is precluded from deny-
ing coverage or defense of the underlying
suit because it “failed to obtain independ-
ent counsel which was mutually agrecable
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to the parties” as required by the Florida's
Claims Administration Act, (Def. Moss
Mot. Summ. J. 2). The Florida Claims Ad-
ministration Act, Fla. Stat. § 627.426(2)
(2008), provides that *[a] lability insurer
shall not be permitted to deny coverage
based on a pariicular coverage defense un-
less: ... [the insurer] retains independent
counsel which is mutually agreeable to the
parties.” The Court is unpersuaded by this
argument, The Florida Supreme Court has
interpreted the term “coverage defense” to
mean “a defense to coverage that otherwise
exists,” not “a disclaimer of liability based
on an express coverage exclusion.” AU
Ins. Co. v. Block Marina Invesiment, Inc.,
544 So.2d 998, 1000 (Fla.1989),

II. STANDARD OF REVIEW

Swumary judgment is appropriate where the plead-
ings and supporting materials?1322 establish that
there is no genuine issue as to any material fact and
that the moving party is entitled to judgment as a
matter of law. See Fed.R.Civ.P, 56; Celotex Corp.
v. Catrett, 477 U.S. 317, 322, 106 S.Ct, 2548, 91
L.Bd.2d 265 (1986). If the record as a whole could
not lead a rational fact-finder to find for the non-
moving patty, there is no genuine issue of fact for
trial. See Marsushita Elec. Indus. Co. v. Zenith Ru-
dio Corp., 475 U.8. 374, 587, 106 5.Ct. 1348, 89
L.Ed.2d 538 (1986).

The moving party bears the burden of pointing to
the part of the record that shows the absence of a
genuine issue of material fact. See Adickes v. S H.
Kress & Co., 398 U.S. 144, 157, 90 S.Ct. 1598, 26
L.Ed.2d 142 (1970); Allen v. Tyson Foods, Inc.,
121 F.3d 642, 645 (11th Cir.1997). Once the mov-
ing party establishes the absence of a genuine issue
of material fact, the burden shifts to the nonmoving
party to go beyond the pleadings and designate
“specific facts showing that there is # genuine issue
for trial.” Celotex, 477 U.S. at 324, 106 S.Ct. 2548;
see also Chanel, Inc. v. Italian Activewear of Fla,
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Inc., 931 F.2d.1472, 1477 (11th Cir.1991) (holding
that, to meet its burden, the nonmoving party must
“come forward with significant, probative evidence
demonstrating the existence of a triable issue of
fact.”). :

On a motion for summary judgment, the coutt must
view the evidencs and resolve all inferences in the
light most favorable to the nonmoving party, An-
derson v. Liberty Lobby, Ine, 477 U.B. 242, 255,
106 8.Ct. 2505, 91 L.Ed.2d 202 (1986); however, a
mere scintilla of evidence in support of the non-
moving party's position is insufficient to defeet a
motion for summary judgment. See id. at 252, 106
S.Ct. 2505, If the evidence offered by the nonmov-
ing party is merely colorable or is not significantly
probative, summary judgment is propoer. See id at
249-50, 106 S.Ct, 2505,

Contract inferpretation is generally a question of
law. Lawyers Title Ins. Corp. v. JDC (America)
Corp., 52 F3d 1575, 1580 (11ih Cir1995).
“Questions of fact arise only when an ambiguous
coniract term forces the cowrt to turn to exfrinsic
evidence of the parties' intent ... to interpret the dis-
puted term.” X,

III. ANALYSIS

[11[21[3] Under Florida law,™* the duty to defend
is much broader than the duty to indemnify. See,
e.g., Jones v. Fla. Ins. Guar. Ass'n, Inc., 908 S0.2d
435, 443 (Fla.2003). As a result, a court’s determin-
ation that the insuter has no duty to defend requires
a finding that there is no duty to indemnify. See
eg, Nova Cas, Co. v. Waserstein, 424 F Supp.2d
1325, 1332 (S.D.F1a.2006) (citing Fun Spree Vaca-
tions, fne. v. Orion Ins., 659 So0.2d 419, 421 (Fla,
3d DCA 1993)). When a Florida court makes a de-
termination as to whether an insurer's duty to de-
fend the insured exists, it must look to the allega-
tions contained within the four corners of the com-
plaint in the underlying action against the insured,
See, eg, Lawyers Title Ins, Corp. » JDC
(America) Corp., 52 F.3d 1575, 1580 (1lth
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Cir.1995), Where the complaint against the insured
alleges any facts which actually, or even poten-
tially, fall within the scope of coverage under the
policy, the insurer is obligated to defend the entire
suit. See Kopelowitz v. Home Ins. Co., 977 F.Supp.
1179, 1185 (8.D.Fla.1997) (citing MCO Envil, Inec.
v, Agric. Excess & Surplus Ins. Co, 689 So2d
1§14, 1115 (Fla. 3d DCA 1997)). Thus, to make a
determination as to the insurer's duty to defend, the
Court must apply the language *1323 of the Policy
to the facts of the underlying complaint, .

FN3. In this diversity case, the Court must
ascertain and apply the substantive law of
Florida in an effort to reach the same result
that a Florida court would reach. See, e.g,
James River Ins. Co. v Ground Down
Eng'g. Inc., 540 F.3d 1270, 1274 n. 1 (11th
Cir.2008).

[4][5] Lt is undisputed that no Florida coust has ad-
dressed the language of a similar pollution exclu-
sion clause specifically in terms of its application to
raw sewage or to battery acid. (PL's Mot. Summ. I
9, 10); (Def. Moss Resp. Mot, Summ, J, 3). In such
a situation, this Coutl must discern how Florida
courts would decide the issue if confronted with it
and interpret the Policy accordingly. “In interpret-
ing insurance contracts, the Florida Supreme Court
has made clear that ‘the language of the policy is
the most important factor,” ” James River Ins. Co,
540 F.3d at 1274 (guoting Tonrus Holdings, Inc. v,
US Fid & Guar. Co, 913 So2d 528, 537
{F1a.2005).) “Under Florida law, insurance con-
tracts are construed according to their plain mean-
ing” Faurus, 913 So0.2d at 532, Where the policy's
language is “plain and unambiguous, there is no
special construction or interpretation required, and
the plain language of the policy will be given the
meaning it clearly expresses. ” Fla. Farm Bureau
Ins, v. Birge, 659 So.2d 310, 312 (Fla. 2d DCA
1994), If the language of the policy conmtains any
“genuine incongistency, uncertainty or ambiguity in
meaning,” such language must be construed in fa-
vor of the insured. Sfate Farm Auto. Ins. v. Pridgen,
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498 S0.2d 1245, 1248 (Fla.1986).

Both Parties agree that an essential issue in address-
ing the question of whether the complaint against
the insured alleges facts that come within the scope
of the Policy is the interpretation of the pollution
exclusion. Plaintiff's primary contention is that the
pollution exclusion is unambiguous and bars cover-
age for the damages claimed by Mr. Boone in the
underlying state litigation because the damages-
arising from exposure to “feces, raw sewage, and
battery acid”-fall under the exclusion's language de~
fining a pollutant (Pl's Mot. Summ. J. 11). Defend-
ants argue that the pollution exclusion is ambiguous
in the context of Mr. Boone's complaint and that,
because no Florida court has specifically defined
battery acid as “acid” or feces and sewapge as
“waste” under the exclusion, the Court should look
to other jurisdictions as persvasive authority and
hold that the standard language used in the pollut-
ant exclusion does not apply. (Def. Yachtsman
Resp. Mot. Summ. J. 7).

While no Florida court has addressed a pollution
exclusion's application to the particular substances
at issue in this case, the Floride Supreme Court has
analyzed whether nearly identical policy pollution
exclusions are ambiguous, In Deni Associates of
Florida, Inc. v. State Farm Fire & Casualty Insur-
ance Co., 711 So0.2d 1135, 1136-37 (Fla.1998), the
court was confronted with determining whether
spilled ammonia constituted a “pollutant” for insur-
ance liability reasons. The pollution exclusion of
the policy and the included definition of polintants
in Deni was nearly identical to the policy exclusion
and definition of pollutants in the case before this
Court™ In Deni, the court found that the lan-

guage of the “pollution exclusion clause is clear

and unambiguous.” Id. at 1§38. The court then went
on to specifically reject the argument that the policy
exclusion should be found to be ambiguous because
certain words found in the policy definition for pol-
lutants, namely “irritant” and #1324 “contaminant,”
were not further defined, /d. at 1139. The court em-
phasized that a plain-language interpretation of the
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pollution exclusion is requited and that “[a]s a
court, we cannot place limitations upon the plain
language of a policy exclusion simply because we
think it should have been written that way.” /d. The
court ultimately found that “[a]pplying the policies'
language to the context of the claim here does not
produce an uncettain or ambiguous result, but leads
only to one reasonable conclusion.” Jd, at 1140,

FN4. The pollution exclusion in Deri ex-
cluded liability from coverage “arising out
of the actual, alleged or threatened dis-
charge, dispersal, release or escape of pol-
lutants.” Demi, 711 So02d at 1137
(emphasis added). In the case at bar, the
policy pollution exclusion reads, “rising
out of the actual, alleged or threatened dis-
charge, dispersal, seepage migration, re-
lease or escape of ‘pollutants.’ » (D.E. #
11) (emphasis added). The definitions of
“pollutant” found in the two policies are
identical.

[6] Given the law enunciated in Deni, this Court
concludes that, in the context of the allegations by
Mr. Boone, the pollution exclusion is unambiguous
and excludes from coverage the damages claimed
by Mr, Boone. Applying the policy's langnage to
the context of the claim here leads the Coutt to be-
lieve that the plain language of the pollution exclu-
sion encompasses the substances at issue.

First, the substances at issue-feces, raw sewage, and
battery acid-fall within the policy pollutant defini-
tion of “any solid, liquid, gaseous or thermal irrit-
ant or contaminant. ” (D.E, # 11) (emphasis added).
In determining whether a substance is an irritant or
. conlaminant, “the court should look to see if the
disputed substance is alleged to have had a particu-
lar effect commonly thought of as ‘iwitation’ or
‘contamination.’ » Nova Casually Co, 424
E.Supp.2d at 1334 (citing Deni, 711 So.2d at 1139),
Here, the underlying complaint alleges that when
Mr. Boone was exposed to the substances, he en-
countered a “dangerous health risk” and a
“hazardous condition.” (St. Ct. Compl. f{ 8, 10).
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As a result of his exposure, he suffered “severe det-
matological injuries.” (St. Ct. Compl. q 11). Such
allegations fit the ordinary meaning of an “irtitant
or contaminant.” See Nova Cas. Co.,, 424 F.Supp.2d
at 1334 (finding bactetia to be a contaminant be-
cause it “infected the plaintiffs' bodies or made
them impure by contact....”); U.S. Fire Ins. Co. v.
City of Warven, 176 FSupp2d 728, 732
(E.D.Mich2001) (* ‘raw sewage is clearly a con-
taminant’ that would be covered by [a pollution]
exclusion™); Deni, 711 So,2d at 1139 (finding that
injuries resulted from ammonia fumes and therefore
caused a particular irritating effect to the plaintiff).

Second, the examples expressly included in policy
exclusion definition of pollutant even farther sup-
port that the pollution exclusion was intended to en-
compass the types of substances alleged in Mr.
Boone's complaint, The policy defines “poliutants®
not only as “any solid, liquid, gaseous or thermal ir-
titant or contaminant,” it continues by offering spe-
cific types of substances that can constitute such art
“irritant or contaminant.” (D.E. # 11}, Specifically,
the definition of pollutant excludes substances
“including smoke, vapor, soot, fumes, acids, alkalis,
chemicals and waste. ™ (D.E. # 11) (emphasis ad-
ded). Following a plain meaning interpretation of
the Policy language, the Court finds that batfery
acid qualifies as an “acid” and “raw sewage and fe-
ces” Is Included in the definition of “waste” as
“materials to recycled, reconditioned or reclaimed.”
Cf. James River Ins. Co., 540 F.3d at 1277 (finding
constiuction debris causing methane gas to be an
excluded pollutant because it fell under a similar
definition of “waste™). The Court concludes that
Florida cowrts, if faced with the same issue, would
not put limitatlons on the interpretation of what
constitutes a pollutant under the pollution exclu-
sion. See, eg, Deni, 711 So.2d at 1138 (holding
that, where there is no obvious indication that the
pollution exclusion should be limited to industrial
pollution, it would be inappropriate for the court to
read such language into the contract).

#1325 Defendants urge this Comt to follow other
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jurisdictions and find that there are genuine issues
of material fact as to whether batiery acid consti-
tutes “acid” and raw sewage constifutes “waste” un-
der the policy pollution exclusion. Careful review
of the cited authority offered by Defendants, when
held to the standard set by the Florida Supreme
Cowt in Denj, impels a conclusion that the pollu-
tion exclusion of this contract applies to bar De-
fendants' claim. In Denj, the court specifically held,
“Iwle cannot accept the conclusion reached by cet-
tain courts that because of its ambiguity the pollu-
tion exclusion clanse only excludes environmental
or industrial pollution.” Deni, 711 So.2d at 1138.
Many of the cases cited by Defendants as persuas-
ive are based on the exact reasoning expressly con-
tradicted by the Florida Supreme Coutt, See, eg.,
Regent Ins. Co. v. Holmes, 835 F.Supp. 579, 582
(D.Kan.1993) (finding that formic acid did not con-
stitute a pollutant under the pollution exclusion be-
cause the injury at issue was to “one person and in-
flicted no discernable injury on the environment®);
U.S8. Fidelity & Guar. Co. v, Armstrong, 479 S0.2d
1164, 1168 (Ala,1985) (holding that raw sewage
did not eliminate insurance coverage because the
polhution exclusion was “intended to cover only in-
dusirial pollution and contamination.”); Minerva
Enters., Inc. v. Bituminows Cas. Corp, 312 Ark.
128, 851 S.W.2d 403, 405-06 (1993) (finding the
pollution exclusion to at least be ambiguous and
that the “interpretation that it was intsnded for in-
dustrial polluters to be a plausible one.™).

IV. CONCLUSION

Because the Court interprets the pollution exclusion
of the Policy to unambiguously apply to battery
acid, raw sewage, and feces, the Court concludes
that Plaintiff has no duty to defend or indemnify
Defendants Yachtsman and Moss in the underlying
Hitigation. Accordingly, after a careful review of the
record, and the Court being otherwise fully advised
itis

ORDERED, ADJUDGED, and DECREED that:

Page 7

1. Plaintiffs Motion for Summary Judgment (
D.E. # 15) be, and the same is hereby, GRAN-
TED.

2. Defendant Moss and Associates Property Man-
agement, Inc.'s Motion for Summary Judgment (
D.E. # 12) bs, and the same is hereby, DENIED,

3, Oral argument on Parties' Cross-Motions for
Summary Judgment set for February 4, 2009 at
1:00 pm, in Key West, Florida (D.E. # 8) is
hereby CANCELLED,

FINAL JUDGMENT

Pursuant to Federal Rule Civil Procedure 58, and in
accordance with the reasoning stated in the Court's
January 21, 2009 Order Chenting Summary Judg-
ment for Plaintiff (D.BE. # 25), it is ORDERED,
ADJUDGED and DECREED ihat declaratory
judgment is entered in favor of Plaintiff Phil-
adelphia Indemnity Insurance Company and against
Defendants Yachisman's Inn Condo Association,
Inc, and Moss & Associates Property Management,
Inc. All pending motions are DENIED as MOOT.
The Clerk of Court shall CLOSE this case,

5.D.Fla.,2009.

Philadelphia Indem. Ins. Co. v. Yachtman's Inn
Condo Ass'n, Inc.

595 F.Supp.2d 1319, 21 Fla. L. Weekly Fed. D 538

END OF DOCUMENT
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>
United States District Court,
- E.D. Michigan,
Southern Division.
ROYAL INSURANCE COMPANY, Plaintiff,

V.
Thomas BITHELL and Irene Bithell, Defendants.
No, 92-CV-74191-DT. '

Sept. 15, 1993,

Homeowners' insurer brought declaratory judgment

suit seeking determination that policy did not

provide coverage for losses incurred when raw
sewage backed up info insured's home. On cross
motions for summary judgment, the District Count,
Duggan, J., held that: (1) soil surrounding insureds'
home was not covered property under policy; (2)
removal of contaminated soil was not within debris
removal coverage of policy, since that provision
was limited to debris of covered property; and (3)
loss to structure and contents caused when raw
sewage backed into home fell within exclusion for
loss caused by “release, discharge, or dispersal of
contaminants or pollutants.”

Insurers' motion for summary judgment granted.
West Headnotes
[1] Insurance 217 €+1810

217 Insurance

217TXIII Contracts and Policies

217X1{G) Rules of Construction
217k1810 k. Construction as-a whole.

Most Cited Cases

(Formerly 217k146.2)
Under Michigan law, insurance coniract must be
viewed as whole in order go give meaning to its
terms.

[2] Insurance 217 €~>1822

Page 1

217 Insurance
217XIII Contracts and Policies
217X1HI(G) Rules of Construction
217k1822 k. Plain, ordinary or popular
sense of language. Most Cited Cases
(Formerly 217k146,5(2))

Insurance 217 €=21827

217 Insurance

217X11F Contracts and Policies

217X1II{G) Rules of Construction
2171827 k. Construction to be un-

strained. Most Cited Cases

(Formerly 217k146.5(2))
Under Michigan law, court must look at plain and
ordinary meaning of contract language in insurance
policy; court may not supply forced or strained
meaning to words.

{3] Insurance 217 €1807

217 Insurance
217XI11 Contracts and Policies
217TXII(G) Rules of Construction
217k1807 k. Function of, and limitations
on, courts, in general. Most Cited Cases
{Formerly 217k146.1(1))
Under Michigan law, court cannot and will not
make new contract for parties under guise of con-
tract interpretation of insurance policy.
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217X Contracts and Policies
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217k1720 Validity and Enforceability
217k1725 k. Public policy, Most Cited
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. 217X1I1 Contracts and Policies
21TXII(G) Rules of Construction
2171809 k. Construction or enforcement
as written, Most Cited Cases
(Formerly 217k146.1(2))
Where contract language is clear and unambiguous,
terms of insurance policy will be enforced as writ-
ten under Michigan law, unless terms are in contra-
vention of public policy.

I5] Insurance 217 €522142(6)

217 Insurance
217XV] Coverage--Property Insurance
217XVI(A) In General
217k2139 Risks or Losses Covered and
Exclusions
217k2142 Water Damage
217k2142(6) k. Sewets and drains;
plumbing. Most Cited Cases
(Formerly 217k417.5(1))
Under Michigan law, damage to soil surrounding
insured's home caused by public sewer backup was
not covered under their homeowners' policy; policy
clearly stated that coverage did not apply to land,
~ including land on which dwelling was located.

16] Insurance 217 €52142(6)

217 Insurance
217XV1 Coverage--Property Insurance
217XVKA) In General
217k2139 Risks or Losses Covered and
Exclusions
217k2142 Water Damago
217k2142(6) k. Sewers and drains;
plumbing, Most Cited Cases
(Formerly 217k417.5(1))
Excavation of soil surrounding insured's home,
which was necessitated when public sewer backed
up, was not covered under insured's policy as re-
moval of debris; since debris removal provision
was limited to removal of *debris of covered prop-
erty” and land itself was not coversd property under
policy.
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[7] Insurance 217 €2148

217 Insurance
217X VI Coverage--Property Insurance
217XVI(A) In General
21742139 Risks or Losses Covered and
Exclusions
217k2148 k. Pollution or contamina-
tion. Most Cited Cases
(Formerly 217k417.5(1))
Under Michigan law damage caused when raw

" sewage leaked into insured's home was “release,

discharge, or dispersal of contaminatts or pollut-
ants” excluded from coverage under insureds’
homeowner policy. :
*878 Leonard B. Schwartz, Southfield, MI, fo
plaintiff.

*879 Robert R. Cleary, Lucy R. Benham, Mark E,
Hallada, Troy, MI, for defendants,

OPINION
DUGGAN, District Judge.

This matter is before the Court on both plaintiff's
and defendants' motions for summary judgment
pursuant to F.R.Civ.P. 56. Both parties agree that
the dispositive issue is whether the insurance policy
issued by plaintiff, Royal Insurance Company,
provides coverage for the loss incurred by defend-
ants, Thomas and Irene Rithell (“Bithells™), when
raw sewage from a sewer line beneath their home
entered the house. The Court has reviewed the
briefs submitted in support of and in opposition to
the motions and has had the benefit of oral argu-
ment held on August 19, 1993.. For the reasons set
forth below, plaintiff's motion for summary judg-
ment shall be granted.

BACKGROUND

The following facts are derived from the pleadings
‘and supporting documents submitted by the parties
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as well as information provided at oral argument. It
is undisputed that defendants purchased a
homeowners insurance policy (“Policy”) from
. plaintiff, and that the Policy was in effect when de-
fendants suffered their loss. Both parties concede
that the Policy extends coverage for all risks of loss
that are not specifically excluded pursuant to the
terms of the contract. The interpretation of the
Policy is in dispute. Prior to the filing of the instant
action, defendants instituted & suit in state court.
P The issues involved in that case required the
state cowrt to address the issue of whether the de-
fendants' alleged involvement with the sewer and
constroction of the Bithell's home are redressable in
tort.

FN1. The Bithells, defendants in this suit,
filed an action against the Qakland Hills
Country Club, Bloomfield Township, and
the Bloomfield Township Supervisor on
May 30, 1991, in Oakland County Circuit
Court (Case no. 91-412174).

Defendants assert that their loss occurred due to the
incursion of a foreign substance info their home,
caused by a deteriorated sewer line located beneath
their home. The “foreign substance” referred to by
defendants is raw sewage. Plaintiff contends that
the actual cause of loss is “contamination,” due to
the raw sewage in the home, at such levels that the
house has become uninhabitable, and may never be
habitable., As such, plaintiff asserts that it is an ex-
cludable loss under the Policy.

Defendants first became aware of the sewer prob-
lem on March 3, 1991, when they found a large
amount of “water” in the basement bedroom. The
- defendants subsequently learned that raw sewage
from the Oakland Hills sewer line had discharged
into defendants' property and caused the leak in the
basement. Defendants re-experieticed the flooding
problem again in May and July of 1991 during peri-
ods of heavy rainfall.

Defendants submitted a claim for the damage to
their home and personal property caused by the in-

Page3

cursion of contamination in their home. They con-
tend that because the “illegal”® sewer line deterior-
ated over time, and because it-was not constructed
to withstand the increased burden that has been
placed on it, raw sewage entered their home. De-
fendants assert that in order fo remediate the dam-
age, the soil underneath their home, and within 12
feet of their home, must be excavated and replaced
with clean fill. Additionally, defendants claim that
their home must be essentially gutted and rebuilt to
remove the contamination.™ There can be no ser-
ious dispute that the claimed loss is the result of
contamination caused by the presence of raw
sewage in defendants' home. Plaintiff” denied de-
fendants' claim, stating that the soil surrounding the
home was not covered property pursuant to the lan-
guage of the Policy, and further, that the cause of
damage to the home and personal property was not
covered under the Policy.

FN2. The clean-up estimate they submitted
indicates that among other things, all wall
coverings and floor coverings must be re-
placed, new ceiling tiles installed, new fur-
niture bought, as well as replacement of
the water heater, furnace, and all drain pipes.

Plaintiff filed an action in this Court on July 22,
1992, requesting a declaratory judgment that
neither the loss incurred nor the *880 cause of the
loss was covered under the Policy, Plaintiff points

. to numerous exclusionary clauses within the Policy

to support its contention ™ Currently before this
Cowmrt are the parties' cross motions for summary
judgment pursuant to Fed.R.Civ.P. 56, pertaining to
the issue of whether or not the Policy covers de-
fendants' loss.

FN3. Plaintiffs contend that the following
exclusionary clauses apply to bar coverage
in the instant action:

I. Under Coverage A-Dwelling, the soil
excavation is not covered property be-
cause the Policy explicitly. states *“this
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coverage does not apply to land, itclud-
ing land on which the dwelling is Joc-
ated.” (Policy at p. 5).

II. Under Section I-Perils insured
against, excluded loss caused by

[. Loss caused by wear and tear, marcing
deterioration;

2. Loss caused by inherent vice, latent
defect;

3.Loss caused by mold, wet or dry rot;

4, Loss caused by release, discharge, or
dispersal of contaminants or pollutants;

(Policy at p. 10-1.1, # 4 (a-c, & ¢€).
1IL. Under Section I-Exclusions:

1. Water damage, meaning water below
the surface of the ground, including wa-
tor which exeris pressure on or seeps or
leaks through a building, foundation, or
other sfructure;

2. Weather condition that contribute to
the water damage;

3. Acts or decisions, including the fail-
ure to act or decide, of any person,
group, organization, or governmental body;

4, Faulty, inadequaté or defective plan-
ning, zoning, development, surveying,
siting, desigh or specifications of part or
all of any property whether on or off the
residence premises.

(Policy atp. 11, # 2 (@-¢)).
DISCUSSION

To warrant summary judgment wnder Fed.R.Civ.P.
56, the moving party must show that “the plead-

Page 4

ings, depositions, answers to interrogatories, admis-
sions on file, together with the affidavits, if any,
show that there is no genuine issue as to any mater-
ial fact and that the moving party is entitled to a
judgment as a matter of law.” Celotex Corp. v
Camretr, 477 U8, 317, 322, 106 S.Ct, 2548, 2552,
91 L.Ed.2d 265 (1986); see also Anderson v.
Liberty Lobby, Inc., 477 US. 242, 106 S.Ct. 2505,
91 L.Ed.2d 202 (1986). “Once the moving party has
presented evidence sufficient to support a motion
for summary judgment, the nonmoving party is not
entitled to trigl merely on the basis of allegations;
significant probative evidence must be presented to
support the complaint.” Goins v. Clorox Co., 926
F2d 559, 561 (6th Cir.1991) (emphasis added).
However, in determining whether there are issues
of fact requiring a trial, “the inferences to be drawn
from the underlying facts confained in the
[affidavits, attached exhibits and depositions] must
be viewed in the light most favorable fo the party
opposing the motion,” Matsushita Electric Indus-
tries Co., Ltd. v. Zenith Radio Corp., 475 U.8. 574,
587,106 8.Ct, 1348, 1356, 89 L.Ed.2d 538 (1986).

[11[2][3](4] In order o resolve the present dispute,
this Court must apply well-established roles of in-
surance contract construction. An insurance con-
tract must be viewed as a whole in order to give
meaning to its terms, Allstate Ins. Co. v. Miller, 175
Mich.App. 515, 519, 438 N.W.2d 638 (1989) (per
curiam). Moreover, a court must look at the plain
and ordinary meaning of the contract language; a
court may not supply a forced or strained meaning
to the words. Edgar's Warehouse Ins. v. U.S. Fidel-
ity & Guaranty Co., 375 Mich., 598, 602, 134
N.W2d 746 (1965);, Allstate, 175 Mich.App. at
519, 438 N.W.2d 638. It follows that a court cannot
and wiil not make a new confract for the parties un-
der the guise of contract interpretation, Edgaw’s
Warehouse, 375 Mich. at 602, 134 N.W.2d 746,
Therefore, where the contract language Is clear and
unambiguous, its terms will be enforced as written,
unless the terms are In contravention of public
policy. Rakas v. Farim Bureau Mut. Ins. Co., 412
Mich. 355, 361-62, 314 N.W.2d 440 (1982), rehr'g
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denied, 412 Mich, 1119 (1982), In this Court's
opinion, the contract language in question is unam-
biguous as to whether or not coverage is excluded.

Defendants engage in a futile exercise of semantics
to avoid the clear exclusionary language of the
Policy. They argue that the damage was a xesult of
“the Incursion of a foreign substance info their
home,” and urge that this i3 not the same as a claim
for damage caused by contamination or pollutants.
This argument is meritless. The “foreign substance”
that entered their home was raw sewage; in this
Cowt's view, raw *881 sewage Is clearly a contam-
inant, and the raw sewage was unquestionhably the
cause of damage to defendant's home and personal

propetty.

Essentially, defendanis’ claim of loss can be broken
into three separate categories: 1) damage to the land
itself; 2) damags to the dwelling structure; and 3)
damage to the personal property within the dwell-
ing. Under defendants' Policy, any property loss is
insured unless excluded or excepied by the terms of
the Policy. The introductory paragraph of “Part 3:
Section I-Property Coverages” of defendants'
Policy clearly indicates that “[flor a propetty loss to
be covered under Section 1, both the property in-
volved, and the cause of damage must be covered ™
(Policy at p. 5). Plaintiff argues that because both
of these elements are not present for any of defend-
ants' claimed losses, coverage does not exist. De-
fendants, on the other hand, argue that the Policy
does provide coverage, and assert that because the
exclugionary language is ambiguous, the ambiguity
. should be construed in favor of coverage. While
this Court agrees that any ambiguities must be con-
sttued in favor of defendants, it is apparent that the
provisions cited by plaintiff are wnambiguous and
clearly exclude coverage,

A, Damage to the Contaminated Soll
[51[6] It is undisputed that the Policy in question

provides property coverage under Section 1. This
provision provides insurance protection for the in-

Page 5

sured premises for damage arising out of specific
causes which are not otherwise excluded in the in-
surance contract. The provision entitled “Coverage
A-Dwelling” of defendants' Policy explicitly ex-
cludes coverape for defendants' claim of loss as it
relates to the excavation.of the contaminated soil
surrounding and underneath defendants' home. The
Policy clearly states that “this coverage does not
apply to land, including land on which the dwelling
is located.” (Policy at p. 5). Accordingly, the dam-
age to the soil alleged by defendants is not covered

by the Policy, based on a plain reading of its terms.
kiNg

FN4. Defendants assert that the excavation
of the soil is covered under the section
“Additional Property Coverages,” because
it constitutes removal of debris. The terms
of this provision, however, indicate that
defendants are incorrect. It states in pertin-
ent part that:

1. Debris Removal. We will pay your
reasonable expenses for the removal of:

8, Debris of covered property if a Peril
Insured Against that applies to the dam-
aged property causes the loss ...

{emphasis added). Because the land it-
self is not covered propetty, the raw
sewage contaminant within the soil, the
“debris,” as defendant terms it, is not
covered under this provision.

B. Damage to the Dwelling and Personal Prop-
erty.

1. Applicable Policy Provisions

Any damage to the dwelling itself is covered under
the Policy:
COVERAGE A-DWELLING

We cover: 1, The dwelling on the residence
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premises shown in the Declarations, including
structures attached to the dwelling ...

(Policy at p. 5) (emphasis in the original).

Damage to personal property is also covered under
the Policy. The applicable provision states in per-
tinent part:

COVERAGE C-PERSONAL PROPERTY

We cover personal property owned or used by an
insured....

(Policy at p. 5) (emphasis in the original). In order
for these losses to be covered, however, the cause
of the damage must also be covered. In the present
case, the cause of damage is expHeitly excluded by
the terms of the Policy. '

2, Applicable Exclusionary Provision

[7] The Policy instructs that “[o]nce you have de-
termined that the property involved in a loss is
covered under this policy, you should determine
whether the cause of damage is covered.” (Policy at
p. 10) On pages 10-12 of the Policy, the causes of
damage that are covered are discussed, by delineat-
ing what types of causes are excluded. The prelim-
inary paragraph explains that for “Coverages A, B,
and C,” the Policy does not insure losses that are
either excluded under Section I-Exclusions (p.
11-12), ot losses *882 that are caused by the items
listed on pages 10 and 11. The Policy specifically
excludes loss caused by contaminants or pollutants.
™ The provision states in pertinent part:

FNS. Although this Court does not need
assistance in determining what
“contamination” means, the definition
provided by the Fifth Circuit is instructive,
The Court asserted that contamination
“occurs when a4 condition of impairment or
impurity resulis from mixture or contact
with a foreign substance.” Am. Cas. Co. w
Myrick, 304 F.2d 179, 183 (5th Cir.1962).

Page ¢

Clearly, the raw sewage that mixed with
defendant's property fits within this defini-
tion.

We insure against risks of direct loss to property
described in Coverages A, B, and C only if that
loss is a physical loss to the property; however,
we do not insure loss:
1. Under Coverages A, B, and C: ...

b. caused by: ...

4(e) release, discharge, or dispersal of con-
taminants or pollutants ...

. (Policy at 10-11) (Emphasis added). This Court

finds that the above-quoted language constitutes
a clear and unambiguous exclusion that applies in
the instant action™¢ The damage to defendants'
home was caused when raw sewage from the
Qskland Hiils Country Club sewer spilled into
their hote. Defendants argue that it was the in-
cursion of the foreign substance, and not the for-
eign substance itself, that caused the loss, and
therefore, the exclusionary language cited by
plaintiff is inapplicable. In this Court's view,
thete is no question that the raw sewagé that
leaked into defendants' home is a “release, dis-
charge, or dispersal of contaminants or pollut-
ants.” The clear language of the Policy excludes
coverage for the losses claimed by defendants,
™7 FRor this reason, plaintiff's motion for sum-
mary judgment must be granted.

FNG. Accordingly, the Court declines to
address the other exclusions cited by
plaintiff in support of its contention that
defendants do not have coverage under the
policy for the loses they incurred.

EN7. Defendant's argument that they are
entitled to living expenses incurred when
they had to move out of their home also
fails. Although defendant is entitled gener-
ally to loss of use of their home under
“Coverage D,” the coverage only applies
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“if a loss covered under this Section makes
that part of the residence premises whete
you reside not fit to live in” Plaintiff
agrees with defendants that the house is
uninhabitable due to the contamination,
Plaintiff correctly argues, however, that
because the logs of their premises was not
a result of a cause included in the insur-
ance -coniract, defendants cannot avail
themselves of this provision, either,

CONCLUSION
For the reasons set forth above, plaintiff's motion
for summary judgment shall be granted and defend-
ants' motion for summary judgment shall be denied,
E.D.Mich,,1993.
Royal Ins, Co, v, Bithell
868 F.Supp. 878

END OF DOCUMENT
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C
United States District Court,
B.D, Michigan,
Southern Division.
UNITED STATES FIRE INS. CO., Flaintiff,
v.
CITY OF WARREN, Defendant.
No. C1V, 00-40237,

Nov. 6, 2001.

Liability insurer sought reimbursement from in-
sured city for payments made to hotneowners to
settie claims against insuted arising from sewer
backup that occurred after heavy rain. On insurer's
motion for summary judgment, the District Court,
Gadola, J., held that: (1) insured waived equitable
estoppel defense by failing to raise it earlier, and
{2) absolute pollution exclusion applied regardless
of whether homeowners' alleged injuries wers
caused by “traditional environmental pollution,”

Motlon granted.
West Headnotes
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Cited Cases
Insurance 217 €~>1836

217 Insurance
217X Contracts and Policies
2171X11(G) Rules of Construction

217k1836 k. Favoring Coverage or Ih-
demnity; Disfavoring Forfeiture. Most Cited Cases
Under Michigan law, court must consiroe any am-
biguity in insurance policy in favor of insured and
in favor of coverage.
*729 Christophet E. Le Vasseur,Michael H. Whit-
ing, Stark, Reagan, Troy, M, for Plaintiff.

Michae! J. Watza, Richard M. Mitchell, Christina

A. Ginter, Kitch, Drutchas, Detroit, M1, Albert B.
Addis, Albert B. AddisAssoc, Mt Clemens, MI,
for Defendant.

OPINION AND ORDER GRANTING
PLAINTIFF'S MOTION FOR SUMMARY
JUDGMENT

GADOLA, District Judge.

Before the Court is Plaintiff's motion for summary
judgment [docket entry 23). Regarding this matter,
the parties have provided the Court with extensive
briefs and the Court has held a hearing in open
court. For the reasons set forth below, the Court
will grant Plaintiff's motion.

I BACKGROUND

Page 2

Plaintiff is an insurance company with which De-
fendant municipality had primary and umbrella in-
surance policies that covered, inter alia, Hability
avising from bodily and property damage. Pollution
exclusions applied to both policies.

Defendant experienced heavy rainfall on February
17 and 18, 1998, On February 23, 1998, a numbet
of homeowners filed suit against Defendant, al-
leging that sewage had escaped from Defendant's
sewers and entered the homeowners' properties,
#730 causing extensive damage. These homeown-
ers argued that Defendant was liable to them for
bodily and property damage caused by a backup of
effluent froth Defendant's sewer system that had,
inter alia, deposited “bacteria, viruses, spores and
other disease organisms which caused health prob-
lems among certain Plaintiffs and which damaged
the property of all Plaintiffs among other injuries
and damages.” (PLEx, Hat 127.5.)

Plaintiff paid $1,575,000.00 in settlement of the ac-
tions homeowners brought against Defendant.
Those payments were subject, however, to
Plaintiff's express reservation of its right to seek re-
covery from Defendant for those payments. In the
case at bar, Plaintiff now secks repayment from De-
fendant.

. M LEGAL STANDARD

Rule 56(c) of the Federal Rules of Civil Procedure
provides that summary judgment “shall be rendered
forthwith if the pleadings, depositions, answers to
interrogatories, and admissions on file, together
with the affidavits, if any, show that there is no
genuine issue as to any material fact and that the
moving patty is entitled to judgment as a matier of
law.” Summary judgment is appropriate where the
moving party demonstrates that there is no genuine
issue of material fact as to the existence of an es-
sential element of the nonmoving party's case on
which the nonmoving party would bear the burden
of proof at trial. Celotex Corp. v. Catrett, 477 U.S.
317,322, 106 8§.Ct. 2548, 91 L.Ed.2d 265 (1986);
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Martin v, Ohio Turnpike Commission, 968 F.2d
606, 608 (6th Cir.1992).

In considering a motion for summary judgment, the
Court must view the facts and draw all reasonable
inferences therefrom in a light most favorable to the
nonmoving party. 60 Ivy Street Corp. v. Alexander,
822 F.2d 1432, 1435 (6th Cir.1987). The Court is
not required or permitted, however, to judge the
evidence or make findings of fact. Id at 1435-36.
The moving party has the burden of showing con-

clusively that no genuine issue of material fact ex-

ists. Jd. at 1435.

A fact is “material” for purposes of summary judg-
ment where proof of that fact would have the effect
of establishing or refuting an essential element of
the canse of action or a defense advanced by the
parties. Kendall v. Hoover Co., 751 F.2d 171, 174
(6th Cir.1984). A dispute over a material fact is
gennine “if the evidence is such that a reasonable
jury could return a verdict for the nonmoving
party.” Anderson v. Liberty Lobby, Inc, 477 U.S.
242, 248, 106 S.Ct. 2505, 91 L.Ed.2d 202 (1986).
Accordingly, where a reasonable jury could not
find that the nonmoving party is entitled to a ver-
dict, there is no genuine issue for trial and summary
judgment is appropriate. Id.; Feliciano v. Cily qf
Cleveland, 988 F.2d 649, 654 (61h Cir.1993),

Once the moving paity carries the initial burden of
domonstrating that no genuine issues of inaterial
fact are in dispute, the burden shifts to the nonmov-
ing patty to present specific facts to prove that there
is a genuine issue for trial. To create a genuine is-
sue of material fact, the nonmoving party must
present more than just some evidence of a disputed
issue. As the United States Supreme Court has
stated, “[TJhere is no issue for trial unless there is
sufficient evidence favoring the nonmoving party
for a jury to return a verdict for that party. If the
[nonmoving party's] .evidence is merely colorable,
or is not significantly probative, summary judgment
may be granted.” Anderson, 477 U.S. at 249-50,
106 8.Ct. 2505 (citations omitied); see Celatex, 477
U.S. at 322-23, 106 S.Ct. 2548; *731Matsushita
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Eleciric Industrial Co., Ltd. v. Zenith Radio Corp.,
475 U.8. 574, 586-87, 106 S.Ct. 1348, 89 L Ed.2d
538 (1986). Consequently, the nonmoving party
must do more than raise some doubt as to the exist-
ence of a fact; the nonmoving party must produce
evidence that would be sufficient to require submis-
sion of the issue to the jury. Lucaes v. Leasewaqy

. Multi Transportation Service, Inc, 738 F.Supp.

214, 217 (E.D.Mich.1990), gffd, 929 F.2d 701 (6th
Cir.1991). “The mere existence of a scintilla of
evidence in support of the plaintiff's position will
be insufficient; there must be evidence on which
the jury could reasonably find for the plaintiff" 4x-
derson, 477 U.S. at 252, 106 S.Ct, 2505; see Cox v.
Kentucky Department of Transportation, 53 T.3d
146, 150 (6th Cir,1995).

III ANALYSIS

Plaintiff argues that the pollution exclusions in-
volved in this case militate toward entty of sum-
mary judgment in its favor. Defendant argues that
Plaintiff's position is substantively incorrect and
that Plaintiff is estopped from making such an argu-
ment. The Court will address the latter argument first.

A, Equitable Estoppel

{1] Defendant argues that the doctrine of equitable
estoppel prevents Plaintiff from relying on the pol-
lution exclusions. Plaintiff argues that Defendant's
failure to assert this defense before its response to
Plaintiff's motion for summaty judgment effects a
watver of that defense,

[2] Federal Rule of Civil Procedure 8(c) requires
litigants to set forth affirmative defenses in their
answers, Macurdy v. Sikov & Love, P.A., 894 F.2d
818, 824 (6th Cir,1990). “Generally, a failure to
plead an affirmative defense results in the waiver of
that defense and its exclusion from the case” 5
Charles Alan Wright & Arthur R, Miller, Federal
Practice and Procedure § 1278 (1990 &
Supp-2001). Where the failure to raise an affirmat-
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ive defense before summary judgment does not
cause surprise or unfair prejudice to the plaintiff,
however, this Court, in its discretion, may allow the
issue to be raised on summary judgment. Swrith v.
Sushka, 117 .34 965, 969 (6th Cir,1997).

In this case, Defendant waited almost six months
after Plaintiff filed its complaint to file its answer
and affirmative defenses. Neither of those docu-
ments included the defense of equitable estoppel,
oven though any facts underlying that defense
should have been well known to Defendant when
Plaintiff brought this action. Defendant instead
waited more than thirteen months before raising the
defense of equitable estoppel in its response to
Plaintiff's motion for summary judgment.

In Macurdy, a case in which the defendants waited
almost nineteen months after the filing of the com-
plaint to plead an affirmative defense, the Sixth
Circuit stated that “to allow the defendants to raise
this affinmative defense initially at the summary
judgment motion would violate Rule 8(c) and un-
fairly prejudice the plaintiff, which is why the 1ule
requires that such a defense be asserted in the an-
swer, We hold that this defense has been waived.”

Given the similarities between this case and Mae-
#rdy, the Court holds that Defendant has waived the
defense of equitable estoppel.

B. Pollution Exclusions

{3}41[5] The insurer bears the burden of establish-
ing that an exclusion applies. Heniser v. Franken-
muth Mut. Ins., 449 Mich, 155, 534 N.W.2d 502,
505 n. 6 (1995) (quoting Arco Indus. Corp. v.
American Motorists Ins. Co, 448 Mich. 395,
424-25, 531 N.w.2d 168 (1995) (Boyle, J. concur-
ring)). The Court must construe any ambiguity in
the policy in favor of the insured and in favor of
coverage. *732Fire Ins. Exch. v. Diehl, 450 Mich.
678, 545 N.W.2d 602, 606 (1996). Plaintiff argues
that an unambiguous pollution exclusion in each of
the policies it sold to Defendant precludes coverage
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for claims of pollution-related property and bodily
damage.

The primary policy excluded from coverage, inter
alig, * ‘[blodily injury’ or ‘property damage’
arising out of the actual, alleged, or threatened dis-
charge, dispersal, releass, or escape of poflutants.”
The umbrella policy excluded from coverage
“bodily injury” and “property demage” “which
would not have occurred in whole or ih part but for
the actual alleged or threatened discharge, dispers-
al, scepage, migration, release or escape of
‘Pollutants' at any time.” Both policies contained
the same definition of “pollutants” “Pollutants

‘means any solid, liguid, gaseous, or thermal irritant

or contaminant, Inciuding smoke, vapor, soot,
fumes, acids, alkalis, chemicals and waste. Waste
includes material to be recycled, reconditioned, or
reclaimed.” .

The most impoerlant case upon which Plaintiff relies
is McGuirk Sand & Gravel, Inc. v. Meridian Mut.
Ins. Co., 220 Mich.App. 347, 559 N.w.2d 93
(1996). The pollution exclusion of the primary
policy and the definition of “pollutants” in the case
at bar are, verbatim, the same as the pollution ex-
clusion and definition of pollutants at issue in
McGuirk. Id. at 95. The pollution exclusion of the
umbrella policy is not materiglly different from the
pollution exclusion in MeGuirk.

In McGuirk, the Michigan Court of Appeals con-
cluded that the pollution exclusion at issue was an
“absolute pollution exclusion™ that was unambigu-
ous and operated to exclude from coverage all
claims alleging damage cavsed by pollution. Id. at
96-97. Accordingly, the McGuirk court held that an
insurance company was entifled to summary dis-
position against the insured's claim that the insurer
had a duty to defend and indemnify it against suits
arising from the insured’s alleged spilling of liquid
pollutants.

Given the law as enunciated in McGuirk, this Court
concludes that the pollution exclusions in this case
are unambiguous and serve to establish that
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Plaintiff was not obligated to indemnify the
homeowners for claims that they suffered from De-
fendant's “pollution.”

The question thus becomes whether, in light of the
homeowners' claim that sewage intruded from De-
fendant's sewer into their homes and deposited
“hacteria, viruses, spores and other disease organ-
{stms which caused health problems among certain
Plaintiffs and which dumaged the propeity of all
Plaintiffs among other injuries and damages,” there
is an issue of material fact as to whether the
homeowners' claims alleged damage caused by pol-
ution. If so, McGuirk would lead to the conclusion
that, as a matter of law, Plaintiff was not required
to indemnify the homeowners.

Under the law of Michigan as enunciated in Royal
Ins. Co. v, Bithell, 868 FSupp 878
{E.D.Mich.1993) (Duggan, J.), the Court concludes
that the homeowners' claims alleged damages
caused by pollution. Any backup of raw sewage in-
to the homeowners' properties from Defendant's
sewer would be a discharge of pollution. This is so
because “raw sewage {s clearly a contaminant” that
would be covered by an exclusion from coverage of
any “[Joss caused by release, discharge, or dispets-
al of contaminants of pollutants.” /d at 881, Given
the similarity between the pollution exclusion in
" Bithell and the pollution exclusions at bar, Defend-
ant's discharge of sewage into the homeowners'
properties would be a discharge covered by the pol-
lution exclusion. Thus, summary judgment in
Plaintiff's favor is appropriate.

*733 Defendant disagress, pointing out that the
Sixth Circuit, applying Michigan law, has reasoned
that a pollution exclusion very similar to those at
bar ™ “gpplies only to injuries caused by tradi-
tional environmental pollution.” Meridian Mut. Ins
Co. v. Kellman, 197 F.3d 1178, 1181 (6th Cir,1999)
. Because there would almost certainly be an issue
of material fact as to whether the homeowners al-
leged harms that “traditional environmental pollu-
tion™ caused, Defendant argues, the Court must not
grant sunimary judgment to Plaintiff.

Page 5

FNI, In Kellman, the exclusion covered
‘property damage’ which would not have
occurred in whole or in part but for the ac-
tual, alleged or threatened discharge, dis-
persal, seepage, migration, release or es-
caps of pollutants at any time.” Kellman,
197 F.3d at 1180.

The Court disagrees. To whatever extent McGuirk
and Kellman might not coincide, this Court will fol-
low McGuirk becanse Michigan state courts
provide a more authoritative construction of state
law than do Ffederal courts. See Litka v. University
of Detroit Dental Sch, 610 F.Supp. 80, 83
(E.D.Mich.1985) (Pratt, J.). This Coutt also agrees
with JTudge Quist of the U.8. District Court for the
Western District of Michigan that the Kellman pan-
el's failore to discuss McGuirk was “inexplicable,”
and thus weakens the persuasiveness of Kellman.
Gulf Ins. Co. v. City of Holland, No. 1:98-CV-774,
2000 U.S. Dist. Lexis 19602, at *16 (W.D. Mich.
Apt, 3,2000),

This Court holds that the absolute pollution exclu-

sions involved in this case precluded covetage for
the homeowners' claims against Defendant.

IV CONCLUSION
For the reasons set forth above,

IT 1S HEREBY ORDERED that Plaintiff's motion
for summary judgment [docket entry 23] is GRAN-
TED.

IT IS FURTHER ORDERED that Defendant shall
pay Plaintiff $1,575,000 within thirty (30) days of
entry of this order,

SO ORDERED.

E.D.Mich.,2001.

U.S. Fite Ins. Co. v. City of Warren

176 F.Supp.2d 728
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H
~ United States District Court,

8.D. Florida.
WPC INDUSTRIAL CONTRACTORS, L1D,, a
Florida corporation, Plaintiff,
V.
AMERISURE MUTUAL INSURANCE CO., A for-
eign corporation, Defendant,

Case No, 08-10101-C1V.
Oct. 21, 2009,

Background: Builder of waste water treatment plant
brought state court action against its insuret, secking
declaration that Insuret had duty under commercial
general liability (CGL) policy to defend builder in

undertying state court action resulting from alleged

sewage backups at home served by waste water
treatment system, and that builder was entitled to
coverage under CGL policy. Insurer removed action
to federal court, and moved for summary judgment.

Holdings: The District Court, K. Michael Moore, J.,
held that:

(1) fecal contaminant was “pollutant” within meaning
of limited pollution reimbursement “work sites” en-
dorsement;

(2} fecal contaminant was not on or from “work site”
of waste water treatment plant, within meaning of
such endorsement; and

(3) pollution exclusion barted coverage with respect
to suit filed by home owner.,

Motlon granted.

Opinion, 660 F.Supp.2d 1341, superseded.

West Headnotes
[1} Insurance 217 €~22914

217 Insurance
217X X1l Duty to Defend
217k2912 Determination of Duty
217k2914 k. Pleadings, Most Cited Cases

© 2011 Thomson Reuters. Ne Claim to Orig. US Gov. Works,

Page 1

An insurer has a duty to defend the insured when
some allegations in the underlying complaint argua-

‘bly fall within the coverage of the policy, but there is

no duty to defend where the complaint shows either
that there is no coverage or that a policy exclusion
applies.

[2] Insurance 217 £522325

217 Insurance
217XVl Coverage--Llablhty Insurance

217XVII(B) Coverage for Particular Liabili-
ties

2172323 Environmenta] Liabilities; Pollu-
tion

217k2325 k. Scope of coverage. Most

Cited Cages

Fecal contaminant, which allegedly entered
home served by waste water treatment system, was
“pollutant” within meaning of limited pollution reim-
bursement “work sites” endorsement contained in
commercial general liability (CGL) policy issued to
builder of waste water treatment plant, in that fecal
contaminant was “sofid itritant” and “contaminant”
within policy provision defining “pollutant” as “any
solid, liquid, gaseous or thermal irritant or contami-
nant, including smoke, vapor, soot, fumes, acids,
alkalis, chemicals and waste.”

131 Insurance 217 €=22325

217 Insurance
217X VIl Coverage--Liability Insurance
217X VII{B) Coverage for Particular Liabili-
ties
- 217k2323 Environmental Liabilities;, Pollu-
tion
217k2325 k. Scope of coverage. Most
Cited Cases

Fecal contaminant, which allegedly enfered
home served by waste water treatment system, was
not on or from “work site™ of waste water treatment
plant builder, and, thus, limited pollution reimbutse-
ment “work sites” endorsement, contained in com-
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mercial general liability (CGL) policy issued to
builder, did not apply, in that builder's work site in-
cluded areas in which it performed its duties in
course of carrying out Its obligations as coniractor for
construction of facility and sewer collection system,
and builder did not connect home to sewer collection
system.

[4] Insurance 217 €=2278(17)

217 Insurance
Z17XVII Coverage--Liability Insurance
217XVH(A) In General
217k2273 Risks and Losses
217k22778 Common Exclusions
217k2278(17) k. Pollution. Most

Cited Cases

Pollution exclusion contasined in commercial
general liability (CGL) policy issued fo builder of
waste water treatment plant, excluding coverage for
“bodily injury” or “property damage” which would
not have occurred in whole or part but for actual,
alleged or threatened discharge, dispersal, seepage,
migration, release or escape of “pollutants” at any
time, barred coverage with respect to suit filed by
home owner, where home owner claimed that prop-
erty damage to her house, and bodily injury to herself
and her family, was caused by fecal contaminate
from sewer backups.

%1378 Bryan W. Black, Derrevere & Associates,
West Palm Beach, FL, for Plaintiff,

Frank Bradley Hassell, Ashleigh Jennifer Sinith,

Hassell Moothead & Carroll, Daytona Beach, FL, for

Defendant.

ORDER GRANTING DEFENDANT'S MOTION
-FOR SUMMARY JUDGMENT
K. MICHAEIL MQORE, District Judge.
THIS CAUSE came before the Court upon De-
fendant's Motion for Summaty Judgment (dkt. # 32).

UPON CONSIDERATION of the Motion, the
Responses, the pertinent portions of the record, and
being otherwise fully advised in the premises, the
Court enters the following Order.

1. BACKGROUND

© 2011 Thomson Reuters, No Claim to Orig. US Gov. Works.
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This case involves an insurance coverage dispute
arising out of damage to a home and bodily injury
allegedlx caused by raw sewage backing up in the
home. £ Plaintiff WPC Industrial Contractors, Ltd.
(“WPC”) is an environmental constructiori manage-
ment company that specializes in the construction of
water treatment plants. In 1999, the Florida Legisla-
ture required that sewage systems in the Florida Keys
be converted from septic tank systems to waste water
treatment systems. See § 381.0063, Fla. Stat. Pursu-
ant to the sewage conversion, the Village of Islamo-
rada hired WPC to act as general contractor in the
consiruction of a waste water treatment facility: and
sewer collection system, or sewer lines leading to the
treatment facility. WPC completed its work in 2006,
and the sewage system went into use in the summer
of 2006, From January 1, 2006, to January 1, 2007,
WPC was covered by a Commercial General Liabii-
ity policy (the “CGL Policy™) issued by Defendant
Amerisure Mutual Insurance Company (“Amer-
isure™). See CGL Policy No, GL2017104020006 (dkt.
# 1, at 12-85).

EN]1, The facts here aro taken from the
pleadings and attached documents amd ap-
pear to be largely undisputed. In resolving
the duty to defend claim, however, this
Court will rely only upon facts aileged in the
Complaint,

%1379 Beginning in August of 2006, Christine
Harrls (“Harris™), a resident of Islamorada, alleges
that she experienced sewage backups in het home.
The sewage backups continued through November of
2006. In December of 2006, David Lanfrom (“Lan-
from”™), a biologist, informed Harris that her house
was confaminated with fecal contaminate ahd was
unsafe to live in. The Harris family also became ill in
December of 2006 and attributed their iliness to ex-
posure to fecal contaminate from the sewage back-
ups. The Harris family subsequently vacated the
house and took up residence in a motel.

In January of 2007, the “Health Department” vis-
ited Harris' home and concluded it was coniaminated.
Harris Compl. 4 20 (dkt. # 1, at 86-96). Shortly there-
after, WPC hired Advanced Cleaning Systems “to
retnove [the Harris'] personal items from the house
and to tear down the walls to get rid of the contami-
nation.” Id, { 21. Lanfrom returned to the house in
February of 2007. After conducting a random sam-
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‘pling he concluded that the house was still contami-
nated, In March of 2007, the sewer backed up again.
“As aresult of the fecal contaminate, the [Harris fam-
ily] has not been able to return to their home.” Id,, §
27,

In March of 2008, Heawris filed a Complaint
against WPC in the Circuit Court of the 16th Judicial
Cirenit in and for Monroe County, Florida. Harris
brought claims on behalf of herself and her children
for negligence, resulting in property damage and bod-
ily injury, and for intentional infliction of emotional
_.distress. In response to Harris' claim, WPC sought
coverage from Amerisure under the CGL Policy.
Amerisure denied WPC's claim. WPC then filed a
Complaint (dkt. # 1, at 8-11) in the Circuit Court of
the 16th Judicial District in and for Monroe County,
Florida, seeking (1) a declaration that Amerisure has
a duty to defend WPC in Harris' suit against WPC,
and (2) a declaration that WPC is entitled to coverage
under the CGL Policy. On November 20, 2008,
Amerisure removed the action to this Court,

II. STANDARD OF REVIEW
The applicable standard for reviewing a sum-
meary judgment motion is unambiguously stated in

Rule 56(c) of the Federal Rules of Civil Procedure:

The judgment sought should be rendered if the
pleadings, the discovery and disclosure materials
on file, and any affidavits show that there is no
genuine issue as to any material fact and that the
movant is entitled to judgment as a matter of law.

Summary judgment may be entered only where
there is no genuine issue of material fact. Tiwiss v
Kury, 25 F.3d 1551, 1554 (11th Cir.1994). The mov-
ing party has the burden of meeting this exacting
standard. ddickes v. 8./, Kress & Co,, 398 U.S, 144,
157, 90 S.Ct. 1598, 26 [..Ed.2d 142 (1970). An issue
of fact is “material® if it is a legal element of the
claim under the applicable substantive law which
might affect the outcome of the case. Allen v. yson
Foods, Inc., 121 F.3d 642, 646 (11th Cir.1997). An
{ssue of fact is “genuine” if the record taken as a
whole could lead a rational trier of fact to find for the
nonmoving party. Id,

Tn applying this standard, the district court must
view the evidence and all factual inferences there-
from in the light most favorable fo the party opposing
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the motion. I, However, the nonmoving party “may
not rest upon the mere allegations or dentals of the
adverse party's pleading, but the adverse party's re-
sponse, by affidavits or as otherwise provided in this
rule, must set forth specific facts showing that there
is a gennine issue for trial,” Fed.R.Ciy,P, 56(e), “The
mere existence of a scintilla of evidence in support of
the [nonmovant's] position will be insufficient; there
must be *1380 evidence on which the jury could rea-
sonably find for the [nonmovant}.” Anderson v, Lib-
erty Lobby, Inc., 471 U8, 242, 252, 106 S.Ct. 2505,

91 L.Ed.2d 202 {1986).

HI ANALYSIS

WPC claims that Amerisure has a duty to defend
it in Harris' action against WPC. WPC further claims
it is covered by the CGL Policy and the Limited Pol-
lution Reimbursement-“Work Sites” Endorsement
and that none of the policy exclusions apply. Amer-
isure contends that is has no duty to defend WPC and
that coverage is precluded by the Pollution Exclu-
sion, the Fungi or Bacteria Exclusion, and that the
Limited Pollution Reimbursement-“Work Sites” En-
dorsement does not apply.

A, Duty to Defend

[11 1t is well setfled that an insurer’s duty to defend
its insured against a legal action arises when the
complaint alleges facts that fairly and potentially
bring the suit within policy coverage. The duty to
defend must be determined by allegations in the
complaint. The duty to defend is of greater breadth
than the insuret's duty to indemnify, and the insurer
must defend even if the allegations in the com-
plaint are factually incorrect or merit less. Indeed,
when the actual facts are Inconsistent with the alle-
gotions in the complaint, the allegations in the
cornplaint control in determining the insurer's duty
to defend. Any doubts regarding the duty to defend
must be resolved in favor of the insured.

Hartford Acc. & Indem. Co. v. Beaver, 466 F.3d
1289, 1292 (11th Cir.2006) {quoting Jones v. fia.
Ins, Guar. Ass'n, 908 So2d 435, 442-43
{F1a,2005)) (internal citations and quotation matks
omitted); see also Prudential Prop. & Cas. Ins. Co.
v, Calvo, 700 F.Supp. 1104, 1105 (S.1.Fla.1988)

(stating that insurer's duty to defend is governed by
allegations in the underlying complaint against the
insured). Although an insurer has a duty to defend
when some allegations in the complaint arguably
fall within coverage of the policy, there is no duty

929

P-Appx



720 F.Supp.2d 1377
{Cite as: 720 F.Supp.2d 1377)

to defend where the complaint shows either that
there is no coverage or that a policy exclusion ap-
plies. Calve, 700 ESupp. at 1105, “Thus, the cen-
tral inquiry in a duty to defend case is whether the
complaint ‘alleges. facts that fairly and potentially
bring the suit within policy coverage.’ * Id. (quot-

ing Jones, 908 So.2d at 443).

1. Coverage Under the Limited Pollution Reim-
bursement-“Work Sites” Endorsement

Amerisure argues that the Limited Pollution Re-
imbursement-“Work Sites” Endoisement (the “LPR
Endorsement™) provides no coverage for Harris'
claim against WPC. The LPR Endorsement prowdes,
in relevant patt:

b. This insurance applies to “bodily injury”, “prop-
erty damage”, “environmental damage” and *de-
fense expenses” only if:

(1) The “bodily imjury”, “property damage” or
“environmental damage” is caused by a “pollution
incident” on or from “your work site” in the “cov-
erage territory”:

(2) that results from “pollutants” brought on to
such site by any insured or any coniractor or
subcontractor performing operations directly or
indirectly on any insured's behalf:

(b) that is demonstrable as beginning and ending
within 72 hours; and

(c) that is accidental,

~ CGL Policy, LPR Endorsement, Section I,
(AY(IHb)(1). * “Your work site’ means any site or
location on which you or any contractors or subcon-
tractors working directly or indirectly on your behalf
were working on such premises, site or location.” Id.,
Section V “ “Pollution incident’ means the actual or
alleged emission, discharge, release, or escape of
‘pollutants' from ‘your *1381 work site’ provided
_that such emission, discharge, release or escape re-
sults in ‘*environmental damage.” All ‘bodily injory’,
‘property damage’ and ‘environmental damage’ aris-
ing out of one emission, discharge, release or escape
will be deemed to be one *pollution incident’” Id
‘Bnvironmental damage’ means the injurious pres-
ence of ‘pollutants' in or upon land, the atmosphere,
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or any watetcourse or body of water.” fd.

[21[3] The first issue is whether the alleged “bod-
ily injury” and “property damage™ was caused by the
discharge of a “pollutant” on or from “{WPC's] work
site.” Pecal contaminant 5 a “pollutant” within the
meaning of the CGL Policy because it is a solid irri-
tant and contaminant, which falls within the CGL
Policy's definition of a “pollutant. Philadelphia In-
dem. Ins, Co. v. Yachtman's Inn Condo Ass'n, Inc.
595 F.Supp.2d 1319, 1324 (S.D.Fl1a.2009) (finding
that feces and raw sewage is waste that is a pollutant
within the meaning of a CGL policy's definition of
“pollutant™). WPC's wotk site includes the arcas in
which they performed their duties in the cowrse of
carrying out their obligations as contractor for the
construction of Islamorada's waste water treatment
facility and sewer collection system. WPC did not,
however, connect the Harris' home to the sewer col-
lection system. Hartis Dep., at 15 (dkt. # 36-1). The
Harris' home was connected to the sewer coliection
system by Freewheeler, a company unrelated to WPC
and hired by the Harris family. Id,, at 15-16.

At some point, the sewage that was allegedly
discharged into the Harrig' home may have been in

the sewage collection system that WPC built, The

sewage would have then traveled through the connec-
tion that Freewheeler instailed that linked the sewage
collection system with the Harris' home and dis-
charged into the home. Had the sewage discharged
directly from the sewer collection system that WPC
constructed, there is no doubt that the discharge
would have occurred on or from [WPC's] work site,
However, given that the discharge occurred al the
opposite end of the connection between the sewage
collection system and the Harris' home, a linkage that
WPC did not build, the discharge did not oceur on or
from WPC's work site.

Although the sewage may have been inside of
the sewage collection system at some point, and thus
may have been within WPC's work site, at the time
and place of the discharge in the Harris' home, the
sewage had moved outside of WPC's work site. By
way of analogy, if a gasoline truck delivers gasoline
to a gas station, and the gas subsequently leaks from
a defective storage tank at the gas station, the pollu-
tion discharge would not have been on or from the
gasoline truck, just because the gasoline truck was
the source of the gascline delivery. Likewise, the fact
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that the sewage originated in the sewage collection
system coss not mean that the discharge was on or
from WPC's work site, where the discharge occurred
at a location external to the work site, To suggest
otherwise would require an interpretation of WPC's
work site to include every household and business
connected to every sewer line leading to the iteat-
ment facility. There is no basis for concluding that
the language of the LPR Endorsement can be con-
sirued to give WPC's work slte such an expansive
interpretation. Therefore, the discharge was not on or
from WPC's work site, merely because the sewage
collection system may have been the source of the
sewage. Accordingly, there is no coverage under the
"LPR Endorsement because there was no “pollution
incident” on or from WPC's work site.

2. The Pollution Exclusion

[4] Amerisure contends that it has no duty to de-
fend WPC because the pollution *1382 exclusion
definitively bars coverage.™ The CGL Poliey's Total
Pollution Exclusion with a Building Heating Equip-
ment Exception, Hostile Fire Exception and Contrac-
tor Job Site Exception Endorsement (the “Pollution
Exclusion™) states, in relevant part:

FN2. Amerisure does not argue that the
main coverage form of the CGL Policy does
not provide coverage. Thus, aside from the
analysis pertaining to the LPR Endorsement,
this Court will proceed upon the assumption
that ¢laims for which WPC seeks coverage
constitute bodily injury or property damage
caused by an occurrence that took place in
the coverage territory.

f. Pollution

(1) “Bodily injury” or “property damage™ which
would not have occurred in whole or part but for
the actual, alleged or threatened discharge, disper-
sal, seepage, migration, release or escape of “pol-
Iutants” at any time ...

CGL Policy, Pollution Exclusion, 4 2(f) (dkt. # 1,
at 50).2 “Pollutant” is defined as “any solid, lig-
uid, gaseous or thermal irritant or contaminant, in-
cluding smoke, vapor, soot, fumes, acids, alkalis,
chemicals and waste.” Id. at Section V, § 15. Waste
includes “materials to be recycled, reconditioned or
reclaimed.” Id

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works.

Page 5 -

FN3, The Florida Supreme Court has held
that the absclute pollution exclusion found
in CGL policies is clear and unambiguous.
Deni Assocs. of Fla., Inc, v. State Farm Fire
& Cas. Ins. Co, 711 So2d 1135, 1138
(Flg.1998) (holding that “[wle, too, agree
that the pollution exclusion clause is clear
and unambiguous™).

The CGL Policy's Pollution Exclusion requires
that the “property damage” or “bodily injury” arise
out of the “actual or threatened discharge, dispersal,
seepage, migration, release or escape of ‘pollutants’ at
any time.” CGL Policy, Pollution Exclusion,
2(f)(1). Fecal contaminant is a “pollutant” within the
meaning of the CGL Policy because it is a solid irri-
tant and contaminant, which falls within the CGL
Policy's definition of a “pollutant,” Yachtman's Inn
595 F.Supp.2d_at 1324, Harris claims that the prop-
erty damage to her house, and bodily injury to herself
and her family, was caused by fecal contaminate
from sewer backups. Hartis Compl. ff 14-15, 17-21,
23, 25, 27. Thus, the Pollution Exclusion applies be-
cause Harris alleges that the property damage and
bodily injury was caused by the discharge or disper-
sal of a poliutant. Therefore, Amerisure has no duty
to defend.

IV, CONCLUSION
Based on the foregoing, it is

ORDERED AND ADJUDGED that Defendant's

 Motion for Summary Judgment (dkt. # 32) is

GRANTED.

8.D Fla,,2009,

WPC Indus. Contractors, Ltd. v. Amerisure Mut. Ins,
Co.

720 F.Supp.2d 1377

END OF DOCUMENT
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fndoor Alr

Care for Your Air: A Guide to Indoor Air Quality

Understand Indoor alr In homes, schools, and officas

Senre po!.rutants In lhe alr are

Most of us spand much of our time indoors. Fhe ak thatwe bseathe in

out homas, In schaols, and [n officos can pul vs et risk for heallh especially harmful for cilldron,
problents. Some pollulants can ba chemicak, gases, aad livitg elderly people, and those with heafth
organlama fika mold and pests, probleins,

Boveral sources of alr pollution are In homes, schools, and officas,

Sorme pollutents cause health prebloms such as sose eyes, burnlng In the nese and throat, headachas, or fatlgue,
Cther pollutants cause or worden allergios, fespiialoiy linessas {such as asthma), heart diseass, cancer, and other
terious long-term conditions. Sometimes Individual poliutants at Nigh concenirelions, such as carion monexlda,
cause death.

Gontents

+ Learn about pollulants

+ lmpoving vour glt

« Take Aclion to [mprove Alr Qualily In Evory Room
* i Hdin 10{1 B
» ‘Sehoals

+ Offica Bulldings

Learn about pollutants

Undarstanding and controiling sorme of the common pallutants faund In hames, $chools, and offlces may help
Improva your indoor alt and reduce your family’s risk of haallh concema related (o Indoor alr quality (1AQ).

Redon Is a radicaclive gas thatie formed In the soll. It can entar Indooys through eracks and opanings In
flooss and walls that arain conlact with the ground.

« Radon Is the leading cause of lung cancer amoeng nonsmokers, and the second leading causs oflung
cancar ovarall .

Secondhand smoke comes from burning tobacco products. 1t can causs cancer and serlous respiratory
linaseas,

+ Children are especialiy vulnerable Lo sacondhend smoke. 1l can cause or worgen asthma symptoms and
iz linked te Increased fzks of ear Infactfons and Swiden Infant Dealh Syadrome (SIDS).

Combustion Pollulants ara gases or particles lhat comae from burning materisls, In hemes, (he mefor
souree of combusiion poXulants ate Improperly vented or uavsntad fuel-buming appliances such ak space
healers, woodsloves, gas stovas, water hasatars, diyars, and freplacas, The typas snd amounts of pollutants
producad depends on the typa ol appliance, how well the applianca |5 instelled, maintained, and vantad, and
{he kind of fuel it uses, Common tion po¥ulante

+ Carbon monoxida (GO} which is a coloriess, oderiess gas that Interferes wilh the dalivery of oxygen
throughout the body. Garbon moioxide causes headachas, dizzinars, warkness, nausea, and even
dsath.

+ Nitroaon dloxids (NO which (6 & colorless, cdortess gas that causes ays, nose end throat inftation,
shosiness of brealh, and an Increased riak of resplratory nfaction.

Yeolalfie organie compounis VO8] ere chemlzels found in pa!nlé and tacquers, palnt strippaes, cleaning

supplies, varnishes and waxas, pestieldes, bullding matedals and fuinlshings, office squipment, moth
repellenis, ak frosheners, and dry-cleaned clothing. VOGs svaporale into the alr wihan thaas products are
used or somelimes evan when lhey ere atorad.

+ Volatite organic compounds Irritate the eyas, noge and threat, and cause headachss, nausea, and
damage to the liver, Kidneys, and cenlrel nacvous eystam. Some of them can cause cancar,

Asthma trlaners are commonty found In homes, schools, and officas and Include mold, dust mites,
sacendhand smoke, and pat dander, A homae may heve mofd growing on & shower curaln, dus! mites In
pilltows, blankels or stuffed anlmals, secondhand smoke in the air, and cat and dog halrs on the carpat of
flaors. Qther common ssthma triggers Include some faeds and poliutants Inthe alr.

* Asthma lriggers cause symploms Including coughlag, chast Ughtness, wheezing, and brealhing
provlems. An asthma attack oocurs whan symplome keap getling woree o are swddenty vairy severe. Asthma attacks can bae e threatenng. However.
aelhma {8 controlisble with The right medicines and by raducing aslhma idggers.

Molds ara Hving things that produce spores. Molds produce sporas that float In Uhe e'r, land on damp surfaces, and grow.

+ Inhaling or touching molds can cause hay fever-typa symptoms such as enesxing, runny nos, red eyas, and skin rashes, Moids ¢an also igger asthnea
allacks.

Improving your Indoor air
Take steps to help Improva your alr quality and reduce your IAG-relatad heallh risks a litlle or no cost by:
Gontrolilng the sourses of poliution: Ususlly the most eftectiva way to Improve indeor alr Is to ellminate individual sources or reduce thalr emlsstons,

Ventilatng: Ingreasing the amauat of fresh alr breught Indoors halpa reduce pollulants nside, When weather permits, open windows and doors, of fun an alf
cendilonsr with ihe vent conirol open. Bathroom and kitchen fana that exnaust to the ouldoors also increasea venlliation and hefp remove poliutants.

Ahways vanlilale &nd follow manulacturars® insteuclions whan you yse protucts or appliancas that mey release poflulanis Into tha Indeor alr.

EPA 404/F-06/008, September 2008

. FRTAMLC i
SEA...

Gt el |

A
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PODF Vatalon (7 pp., 1.9 M, oyt PRE)

EPA 404{F-068/008, S3ptember 2008
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Changlng filters regularly: Cenlral heatera and air condllloners have fillars to irap dusi and olhar pollutants In the alf, Make sura {0 change or ctean the fillare
regulary, following the insiruciions on the packege.

AdJusting humdify: Tha humlility Inside can affect the concaniratione of sema indoor alr pellulants. For exampte, high humidity keeps the alr molst and increases the
likalihead of meld.

Kaep indoor humidity between 30 and 50 parcan). Use a molsiura er humidily gauge, avallablo at most hardware sicras, to ses if the humidity In your home s at a
good Isval. Ta increaes humidily, use a vaposizar of humidifier, To decrease humidity, opan the windows ifit Is net humid ouldoors. If It I& watm, furn on the afr
congifioner or adjustihe humidity selting on the humldifer.

Take Actlon to imprave Alr Guallly In Every Room

Apthma 1a & serlous, sometimes life-t | Iratory dl thataHeots the quallty of |ife tor,

milllons of Amerinans. [myportant {ps that vl hefp coniral indaor pollutanie

+ Yesl for radon and fix lfthate i a problem.

Reduca asthma (riggers auch a3 Mokt and dusl mies.
Do not lat paople smoke Indoors.

Keep sll areas clean and dry. Géan up any moX and

« Environmental asthma tdggars: are found areund the homa and can be aliminated with simple sieps.
Den't allow smoking [n your homa or car.
Dust and clean your home ragularly.

-

-

» Ciean up mold and fix water lsaks. gelrid of excess waler o mosslure,

= Wash sheala and blankets waekly In kot water. = Abways veniifate when using producis ihat can

+ Use alfergen-proof matteess and plilow covars. raleaso poltulants into the alf; if products must ba
»_ Keop pats oul of the bedroom and off soft furiture. stared followlng ute, make aurs la cfoss tightly.

Inspect fued-buming appilances roguwiary for laaks,
and make repalis when necessary.
Conskler Instaliing @ sarhon monoxida slanm,

Contro) pesis—close up cracke and crevices and eeal leaks; don't feave food out.

Children ara eapachally sensltive to seoonihand smoke, whloh oan tfgger asthina and ofher
respiratory lilnessas.

Secondhaod smoke: smoke comes from burnlng tobacco products such as clgarettes, plpes, and clgara.

+ To help protect children from secondhand smoka, do not smeke or ailow othera to smoke Inalde your homs or car
Radonisthe seoond leading oause of lung vancer.
Radon gas: enters you home {hrough cracks and epenings In fleors and wells In conlact with the ground.

+ Tasl your home with & do-il-yourself radon kit. 1Fthe fest result Indicates you sheuld fix, call a quetifiad radon mitigatlon spaclafisl.
+ Ask your buitder about Including radon-reducing featuras In your new home at ihe ¥me of constraction.

Mold can leed to allergle reactions, asthma, and other rasplratory afimanta,
Mold: can grow anywhore there la molslura in & house,
+ Thae key to mold conire! is moleiure conlrol

+ |fmold is a prohlem In your home, you should clean up the mold promplly and fix the water problem.
+ |tis importantte dry water-damaged ataas and items within 24-48 hours to preven! mold growth.

YOGCs caues aye, noas, and theoal irdtallon, k . , and oan damage the liver, kidney, and aentral nervous system.

Volalls oreanis compounde (/OCa): are chemlcals that evaporate at rocm lamperalure, VOGs are smilled by a wite array of products usad n hamas Including paints
and lacquers, paint sirippers, varnishes, claaning supplias, alr fresheners, pastickies, building matarials, and furnishings. VOC are refeased from producls inlo {he
home both dwing use and while alarad.

= Road aad follow all diracllons and warnlngs on cemmon housoheld products.

v Make sure there is glenty of fresh alr and vaniiation {s.g., opaning windows end ualng extra fans) when palnling, ramodaling, of using other producls thal may
talease VOCa.

+ Nevar mix producls, such as household cleaners, unless directed fo 4o 80 on the labsl,

= Store household producls that contaln chemlcals accerding to manufacturers' Inatructions.

+ Kaop all producls away from ehilldrant

Carbon monoxids eauses headaschas, dizziness, disorientatlon, nausea and fatlgus, and high levals can bo (atal,

Hilrogan digx|ds causss eyes, nose, and throat irvilation, Impalrs [ung funoiton, and Inoreases rasplratary infaatians.

Sources Include: indeor use of furnacas, gae stovas, unvented kerosene and gas space haaters, leaking chimneys, and icbacco products.
« Vanlilate rooms where fual-burnihg appllances ara used.

« Use sppllencas thet vent o the outsida whenaver poselble.
+ Ensure thal all fusl-buming appliancas ase properly uged, adjusted, and Ina.

Remodeling old hemes and bullding new homes

While ramodeling of Improving the snerpy efficlenty of your horme, steps shoutd be taken lo minimize
pollullon from sources Inslde (he homs, either from new malerials or from disturbing materals already in the
homs. In addition, rasidents should be sle 1o slgns of inadequate venlitation, such as stulfy alr, molsture
cendensatich on cofd sudaces, or mold and ralidew growth.

When building new homes, homehuyers today are Incraasingly concernad about ihe IAQ of thelr homes,
Pollutants ike mold, radon, carbon monexids, and lexic chemieals havo rocelvad greatar alention than ever
28 poor IAQ has besn linked to a host of health problems, To addrass these cancerns, bultdess can amploy a
varety of onsiruction practices and fechnologlas to decronso tho risk of poor IAQLIn theit new hames ustng
lhae ariteria fram EPA Jndoor alrPLUS as & gulde.

To help ensure that you wlll have geod 1AQ! In your new of iemodelad homs:

+ Ask aboulincluding radon-reducing features.

» Provide proper dralnage and seal foundations In naw construction.

+ Constder Inatalting & mechanlcal ventiladon systam. Machanical vantilation systems InUaduca frash alr using duets and fans, instagd of relylng en holes or . P_ A px
cracks Inthe walls and windows, 1 osgam



+ When Inslaliing naw appllances {{ike hupaces) make sura they ate Installed propary with a good vent or flus. w.epa.goviiagipesioareforyouralihiml
Schools

With naarly 56 milion psaple, or 20 percent of the U.S. populalion, spanding thelr days inslde elemantary and secondary
schools, IAQ problema can be a sfgnificant concem. All fypes of schools-—whather new or old, blg or small, elementery
of high school—can exparance IAQ problems. Bchool disliicts ara Increasingly sxperdancing budgat shortfalls and many
ara In poor condition, leading to a host of IAQ preblems.

+ EPA's voluntary [ndoor Afr Quality Yools for Sehaols Pragiam provides dislict-based guldenca fo achouls about

beat practices, industiy g antt pracllcal management ections to help achool persupnel Idantify, solve, and
prevent JAQ prablams.

+ Chlidren may be mere sensiiive to pollullon, and childran wilh asthma aré especlally senailive. Asthma la
responsile for mifiions of missed echoo! days each year, Parenle’ and careglivers’ Involvament halps dayearo
faciiities become aware of asthma tggere and the naad (o raduce them.

Qffica Bulldings

Many office bulidings have poor IAQ because of pollution gowcas and peory deelgnad, malntainad, or operatad
vanklation syatems. .

+ Offica workers help to Improve Lhe indeor elr In thajr buifdings by paying atlenton to environmenta) conditions
Inelading venbizlion, temperal ), and Lhe prasence of odors, Report any preblents to facility managere
immadialely.

« Toimprova JAQ, be careful not to block air venis or prilies, keep your space clean and dry, and do not bring In
producta thal may poliute the mdaer afr.

Asthmp IndaaralPLUS Proatam Earloarsilo.for Gloan lndoor At
Mold 1AQ Dealan Togls (or Sghosls Gartin Monexkie

Badon . Embie:froo Homs and Cars Elonds

1AQ Tools (or Schaols AR Tilbal Poneis Biogram CihQ
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DISCLAIMER

information provided in this booklet Is based on current sclentiflc and technical understanding of the issues presanted and is reflective of
the jurisdictional boundaries established by the statules goveming the co-authoring agencies. Following the advice given will not
nacessarily provide complefe protection in all situations or against aif health hazards that may be caused by indoor air pollution.

INTRODUCTION

Indoor Air Quality Concerns

All of us face a variely of risks to our health as we go about our day-to-day lives. Driving in cars, flying in planes, engaging in recreational
activities, and bsing exposed to environmental poliutants all pose varying degrees of risk. Some risks are simply unavoidable. Some we
choose to accept because to do otherwise would restrict our abilly to lead our lives the way we want. And soma are risks we might
decide to avoid if we had the opportunity to make informed choices. Indoor air pollution is one risk that you can do something about.

In the last several years, a growing body of scientific evidence has indicated that the air within homes and other buildings can be more
seriously poliuted than the outdoor air in even the largest and most industrialized cities. Other research indlcates that people spend
approximately 80 percent of their time indoors. Thus, for many peopls, tha risks to health may be greater due to exposurs to sir pollution
indoors than outdoors.

In addition, people who may be exposed {o indoor air pollutants for the longest periods of time are often those most susceptible to the
effects of Indoor air pollution. Such groups mclude the young, the slderly, and the chrontcally i, especially those suffering from
resplratory or cardlovascular disease.

Why a Bookliet on Indoor Air?

While pollutant lovels from individual sources may not pose a significant health rigk by themselves, most homes have more than one
source that contributes to indoor alr pollution. There can be a serlous risk from the cumulative effects of thesa sources. Fonunately, there
are steps that most people can take both to reduce the risk from existing sources and to prevent new problems from ocourring, This
booklet was prepared by the U.S. Environmental Protection Agency (EPA) and the U.S. Consumer Product Safety Commission (CPSC)
to help you decide whether to take actions that can reduce the level of indoor alr pollution In yaur awn home,

Because 8o many Americans spend a lot of time in offices with machanical heating, cooling, and ventilation systems, there BaBdNort
section on the causes of poor air qualily In offices and what you can do If you suspsct that your office may have a problem. 4 ggpsary
and a list of organizations where you can get additional information are available in this document.



Relurn to the Table of Contents
INDOOR AIR QUALITY IN YOUR HOME

What Causes Indoor Air Problems?

Indoor pollution sources that release gases or pailicles into the air are the primary cause of indoor air quality problems in homes.
Inadequate ventilation can increase indoor pollutant levels by not bringing In enough outdoor air to dilute emlssions from indoor sources
and by not carrying indoor air pollutants out of the home. High temperature and humidity levels can also increase concentrations of some
pollutants.

Pollutant Sources

There are many sources of indoor air pollution in any home. These include combustion sources such as oil, gas, kerosene, coal, wood,
and tobacco products; building materials and furnishings as diverse as deteriorated, asbestos-containing Insulation, wet or damp carpet,
and cabinetry or furnifure made of certain pressed wood products; praducts for household cleaning and mainteriance, personal care, or
hobbies; central heating and cooling systems and humidification devices; and outdoor sources such as radon, pesticides, and outdoor air
pollufion.

The relative importance of any single source depends on how much of a given pollutant it emits and how hazardous fhose emisslons are.
in some cases, factors such as how old the source is and whether it is properly maintalned are significant. For example, an improperly
adjusted gas stove can emit significantly more carbon monoxide than one that is properly adjusted.

Some sources, such as building materials, furnishings, and household products like air fresheners, release pollutants more or less
continuously, Other sources, related to activities carried out in the home, release pollutants intermittently. These include smoking, the
use of unvented or malfunclion-ing stoves, furnaces, or space heaters, the use of solvents in cleaning and hobby aclivities, the use of
paint strippers in redecorating activities, and the use of cleaning producis and pesticides in housekeeping. High pollutant concentrations
can remain in the air for long periods after some of these activities.

Amount of Ventilation

If too little outdoor air enters a home, pollutants can accumulate to levels that can pose health and comfort problems. Unless they are
built with special mechanical means of ventitation, homes that are designed and constructed to minimize the amount of cutdoor air that
can "leak"” into and out of the home may have higher pollutant levels than other homes. However, bacause some weather conditions can
drastically reduce the amount of outdoor air that enters a home, poflutants ¢an build up even in homes that are normally considered
"loaky."

How Does Qutdoor Air Enter a House?

Outdoor air enters and leaves a house by: infiltration, natural ventilation, and mechanical ventilation. In a process known as Infiltratlon,
outdoor air flows into the house through openings, joints, and cracks in walls, floors, and ceilings, and around windows and daors. In
natural ventilation, air moves through opened windows and doors. Air movement associated with inflltration and natural ventliation is
caused by air temperature differences between indoors and outdoors and by wind. Finally, there are a number of mechanical ventilation
devices, from outdoor-ventad fans that intermittently remove air from a single room, such as bathrooms and kitchen, to air handling
systems that use fans and duct work to continuously remove indoor air and distribute filtered and conditioned outdoor air to strategic
points thiroughout the house. The rate at which outdoor air replaces indeor air is described as the air axchange rate, When there Is llitle
infiitration, natural ventilation, or mechanical ventilation, the air exchange rate is low and pollutant lavels can increase.

What If You Live in an Apartment?

Apariments can have the same indaoor air problems as single-family homes because many of the pollution sources, such as the interior
bullding materials, furnishings, and household products, are similar. Indoor air problems similar to those in offices are caused by such
sources as contaminated ventilation systems, improperly placed outdoor alr intakes, or maintenance activities.

Solutions to air quality problems In apartments, as in homes and offices, involve such aclions as: eliminating or controlling the sources of
pollution, increasing vantilation, and installing air ¢cleaning devices. Often a resident can take the appropriate action to improve the indoor
alr quality by removing a source, altering an activity, unblocking an alr supply vent, or opening a window to temporarily increase the
ventilation; in other cases, howaver, only the building owner or manager is In a posilion to refmedy the problem. (See the section "What to
Do If You Suspect g Problen") You can encourage building management to follow guldance in EPA and NIOSH's Building Air Quality: A
Guide for Bullding Owners and Facility Managers. To obtain the looseleaf-fomat version of the Building Air Quality, complete with
appendices, an Index, and a full set of useful forms, and the newly released, Building Air Quality Action Plan, order GPO Stock # 055-
000-G0802-4, for $28, contact the: Superintendent of Documents, U.S. Government Printing Office (GPO), P.0. Box 371054, Pittsburgh,
PA 16250-7954, or call (202) 512-1800, fax (202) 512-2250.

Go 1o Top of Indoor Alr ily-in Your Home
Return to the Table of Contents P-Appx
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IMPROVING THE AIR QUALITY IN YOUR HOME

Indoor Air and Your Health
Heaith effects from indoor air pollutants may be experienced soon after exposure or, possibly._yaars later.

Immedlate effects may show up after a single exposure or repeated exposures. These include Irritation of the eyes, nose, and throat,
headaches, dizziness, and fatigue. Such immediate effacts are usually short-term and treatable. Sometimes the treatment is simply

. eliminating the person's exposure o the source of the pollution, if it can be identified. Symptoms of some diseases, including asthma,
hypersensitivily pneumonitis, and humidifier fever, may also show up soon after exposure to some indoor air poliutants.

The likefihcod of immediate reactions 1o indoor air pollutants depends on several factors. Age and preexisting medical conditions are two
important influences. In other cases, whether a person reacts to a pollutant depends on individual sensltivity, which varies fremendously
from person to person. Some people can become sensitized to biclogical pollutants after repeated exposures, and it appears that some
people can hecome sensitized to chemical pollutants as well.

Certain immediate effects are simitar to those from colds or other viral diseases, so it is often difficult to determine if the symptoms are a
result of exposure to indoor air poliution. For this reagon, it is impertant to pay attention to the time and place the symptoms occur. if the
symptoms fade or go away when a person is away from the home and return when the peraon returns, an effort should ba made to
identify indeor air sources that may be possible causes. Some effects may be made worse by an inadequate supply of outdoor air or
from the heating, cooling, or humidity conditions prevalent in the home.

Other health effacts may show up either years aftar exposure has occurred or only afier long or repeated periods of exposure. These
affects, which include sofme respiratory diseases, heart disease, and oancer, can be severely debllitating or fatal. it is prudent to try to
improve the indoor air qualily in your home even if symptoms are not noticeable. More information on potential health effacls from

particular indoor air pollutants is provided in the section, "A Look at Sotrce-Spaciiic Controls,”

While pollutants commonly found in indoor air are responsible for many harmful effects, there is considerable uncertainty about what
concentrations or periods of exposure are necessary to produce specific health problems. People also react very differently to exposure
to indoor air pollutants. Further research is needed to better understand which health effects ocour after exposure to the average
pollutant concentrations found in homes and which occur from the higher concentrations that osour for short periods of time.

The health effects associated with some indoor air pollutants are summarized in the section "Reference Guide to Major Indoor Air
Pollutants j me." .

Identifying Air Quality Problems

Some health effects can be useful indicators of an indoor air quality problem, especially if they appear after a person moves to a new
residence, remodels or refurnishes a home, or treats a home with pesticides. If you think that you have symptoms that may be related to
your home environment, discuss them with your doctor or your local health department to sae if they could be caused by indoor air
potution. You may also want to consult a board-certified allergist or an occupatlonal medicine speciallst for answers to your questions,

Another way to judge whether your home has or could develop indoor air problems is to identify potential sources of indoor air pollution.
Although the presence of such sources does not hecessarily mean that you have an indoor air quality problem, being aware of the type
and number of potential sourcas is an important step toward assessing the air qualily in your home,

A third way to decide whether your home may have poor indoor air quelily is to look at your lifestyle and activities. Human activities can
be significant sources of indoor air pollution. Finally, look for stgns of problems with the ventilation in your home. Signs that can indicate
your home may not have enough ventilation include moisture condensation on windows or walls, smelly or stuffy air, dirly central heating
and air cooling equipment, and areas where books, shoes, or other Rems become moldy. To detect odors in your heme, step outside for
a few minutes, and then upon raentering your home, note whether odors are noticeable.

Measuring Pollutant Levels

The federal government recommends that you measure the level of radon In your home. Without measurements there Is no way to tell
whether radon is present bacause it is a colorless, odorless, radioactive gas. Inexpensive devices are avallable for measuring radon.
EPA provides guldance as to risks associated with different levels of exposure and when the public should consider correclive action.
There are specific mitigation technlgues that have proven effective in reducing levels of radon in the home. (See "Radon" for additional
information about testing and controlling radon in homes.)

For pollutants other than radon, measurements are most appropriate when there are either health symptoms or signs of poor ventilation
and specific sources or pollutants have been identified as possible causas of Indoor air quality problems. Testing for many pollutants can
be expensive. Before monitoring your home for pollutants besides radon, consult your state or local health department or professlonals
who have experience in solving indoor air quality problems in nonindustrlat buildings.

Weatherizing Your Home 1P;)I;ppx



The federal government recomimends that homas be weatherized in order to reduce the amount of energy needed for heating and
cooling. While weatherization is underway, however, steps should also be taken to minimize poliution from sources inside the home.
(See "Improving the Air Guality in Your Home" for recommanded actions.) In additlon, residents should be alert to the emergence of
signs of Inadequate ventilation, such as siuffy air, molsture condensation on cold surfaces, or mold and mlldew growth. Additional
weatherization measures should not be undertaken until these problems have been corrected.

Weatherization generally does not cause indoor air problems by adding new pollutants to the air. (There are a few exceptions, such as
caulking, that can sometimes emit pollutants.) However, measures such as installing storm windows, weather stripping, caulking, and
blown-in wall insulation can reduce the amount of outdoor air infiltrating into a home. Conseguently, afler weatherization, concantrations
of indoor air pollutanis from gources inside the home can increase.

Three Basic Strategies

Source Control

Usually the most effective way to improve indoor air quality is to eliminate individual sources of pollution or to reduce their emissions.
Some sources, like those that contain asbestos, can be sealed or enclosed; others, like gas stoves, can be adjusted to decrease the
amount of emissions. In many cases, source contrel ig alse a more cost-efficient approach to protecting indoor alr quality than increasing
ventilation because increasing ventilation can increase energy costs. Specific sources of indoor air pollution In your home are listed later
in this section.

Ventilation Improvements

Another approach to lowering the concentrations of indoor air pollutants in your home Ig to increase the amount of outdoor air coming
indoors. Most home heating and cooling systems, including forced air heating systems, do not mechanica!ly bring fresh alr info the
house. Opening windows and doors, operafing window or attic fans, when the weather parmits, or running a window air conditioner with
the vent control open increases the cutdoor ventilation rate. Local bathroom or kitchen fans that exhaust outdoors remove contaminants
directly from the room where ihe fan is located and also increass the outdoor air ventllation rate.

It is particutarly important to {ake as many of these steps as possible while you are involved in short-term activities that can generate high
levels of pollutants--for example, painting, paint stripping, heating with kerosene heaters, cooking, or engaging in maimtenance and
“hobby activities such as welding, scldering, or sanding. You might also choose fo do some of these actlivilies outdoors, if you can and if
weather permits,

Advanced designs of new homes are starting fo feature mechanical systems that bring outdoor air into the home. Some of these designs
include energy-efficient héat recovery ventilators {also known as air-lo-air heat exchangers). For more information about air-to-air heat
exchangers, contact the Conservation and Renewable Energy Inquiry and Refstral Service (CAREIRS), PO Box 3048, Merrifleld, VA
22116; (800} 523-2920.

Air Cleaners

There are many lypes and sizes of air cleaners on the market, ranging from relatively inexpensive tabls-top models to sophisticated and
expsnsive whole-house systems. Some air cleaners are highly effactive at paricle removal, while others, including most table-top
models, are much less so. Air cleaners are generally hot designed to remove gaseous pollutants.

The effectiveness of an air cleaner depends on how well It collects poliutants from indoor air (expressed as a percentage efficiency rate)
and how much air il draws through the cleaning or filtering element {exprassed in cublc feet per minute). A very efficient collactor with a
low air-circulation rate will not be effactive, nor will 2 cleaner with a high alr-clrculation rate but a less efficlent collector. The long-term
psrformance of any air cleaner depends on maintaining it according to the manufacturer's directions.

Another important factor in determining the effectiveness of an air cleaner is the strength of the pollutant source. Table-iop air cleaners,
in-particular, may not remove satisfactory amounts of poliutants from strong nearby sources. People with a sensitivity to particular
sources may find that air cleaners are helpful only in conjunction with concerted efforts to ramove the source.

Cver the past fow years, there has been some publicity suggesting that houseplants have been shown to reduce levels of some
chemicals In laboratory experiments. There is currently no evidence, however, thal a reasonable number of houseplants remove
significant quantities of pollutants in homes and offices, Indoor houseplants should not be over-watered because overly damp soil tmay
promote the growth of microorganisms which can affect allergic individuals.

At present, EPA does not recommend using air cleaners to reduce levels of radon end Its decay products. The effactiveness of these
devices is unceriain bacause they only partially remove the radon decay products and do not diminish the amount of radon entering the
home. EPA plans o do additional research on whether air cleaners are, ar could become, a reliable means of reducing the health risk

. from radon. EPA's booklet, Residential Alr-Cleaning Devices, provides further information on alr-cleaning devices to reduce indoor air
pollutants.

For most indoor air qualily problems in the home, source control is the most effective solution. This section takes a source-@-s urce
look at the most common indoor alr pollutants, their potential heslth effects, and ways to reduce lavels in the home. (For &

the points made in this section, see the sectlon entitied "Reference Guide to Major Indoor Alr Pollutants In the Home.") EPAGEecently
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pravide accurate information regarding the use of ozone-generaiing devices in indoor occupied spaces. This information is based on the
most credible scientific avidence currently available.

EPA has recently published, "Sho Have the Alr Dugls | e Cleangd?' EPA-402-K-97-002, October 1987, This
document Is Intended to help consumers answer this often confusing question. The document explains what air duct cleaning is, provides
guldance to help consumers decide whether to have the service performed in thelr home, and provides helpful information for choosing a
duct cleaner, determining if duct cleaning was done properly, and how {o prevent contamination of air ducts.

Go Tep of improving the Air Quality in Your Home
e Table of Con

A LOOK AT SOURCE-SPECIFIC CONTROLS
RADON (Rn)

The most commeon source of indoor raden is uranium in the soil or rack on which homes are built. As uranium naturally breaks down, it
releases radon gas which is a colorless, odorless, radioactive gas. Radon gas enters homes through dirt floors, cracks in concrete walls
and floors, floof drains, and sumps. When radon becomas trapped in buildings and concentrations build up indoors, exposure to radon
becomes a concern.

Any home may have a radon problem. This means new and old homes, well-séaled and drafty homes, and homes with or without
basements.

Sometimes radon enters the home through well water. In a small number of homes, the building materials can give off radon, tao.
However, building materials rarely cause radon prablems by themseives.

Health Effacts of Radon

The predominant health effect assoclated with exposure to clevated levels of radon is lung cancer. Research suggests that swaflowing
water with high radon levels may pose rigks, o0, although these are believed to be much lower than those from breathing air containing
radon, Major heaith organizations (like the Centers for Digease Control and Prevention, the American Lung Assoclation (ALA), and the
American Medical Association} agree with estimates that radon causes thousands of preventable lung cancer deaths each year, EPA
estimates that radon causes about 14,000 deaths per year in the United States--howsver, this number could range from 7,000 to 30,000
deaths por year. If you smoke and your home has high radon levels, your risk of lung cancer is especially high.

Reducing Exposure to Radon in Homes

Measure levels of radon In your home.,

You can't see radon, but It's not hard to find out if you have a radon problem in your home. Testing is easy and should
only take a little of your time.

There are many kinds of inexpensive, do-it-yourse!lf radon test kits you can get through the mail and in hardware stores
and other refail outlets. Make sure you buy a test kit that has passed EPA’s testing program or is state-certified. These
kits will usually display the phrase "Meets EPA Requirements." If you prefer, or if you are buying or selling a home, you
can hire a trained contractor o do the testing for you. EPA's voluntary National Radon Proficiency Program (RPP)
evaluated testing (measurement) contractors. A contractor who had met EPA's requirements carried an EPA-generated
RPP identification card. EPA provided a list of companies and individual contractors on this weh site which was also
avallable to state radon offices. You should cal your state radon office to obtain a list of qualified contractors in your
area.You can also contact either the National Environmental Health Association (NEHA) - hitp:/iwww.neha.orq or the
Natiohal Radon Safety Board (NRSB) - hitp://www.nrsb.org for a list of proficiant radon measurement and/or mitigation
confractors. :

Refer to the EPA guldelines on how to test and Interpret your test results.

You can learn mare ebout radon through EPA's publications, A Citizen's Guide fo Radorn: The Guide fo Frofecting
Yourself and Your Family From Radon and Home Buyer's and Seller's Guide to Radon, which are also available from
your state radon office, _

Learn about radon reduction methods.

Ways to reduce radon in your home are discussed in EPA's Consumer's Guide to Radon Redyction. You can get a copy

from your stete radon office. There are simple solutions to radon problams in homes, Thousands of homeowners have

already fixed racon problems. Lowering high radon levels requires technical knowledge and special skills. You shouﬁuRa

& contracior who Is trained 1o fix radon problems. y =APppX
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Check with your state radon office for names of qualified or state-certifisd radon-reduction contractors in your area.
Stop smoking and discourage smoking in your home,

Scienlific svidences indicates that smoking combined with radon is an especially serlous health risk. Stop smoking arid
lower your racdon level to reduce lung cancer risk.

Treat radon-contaminated well water.

Whils radon in water is not a problem in homes served by most public water supplies, it has been found in well water. If
you've tested the air in your home and found a radon problem, and you have a well, contact a lab certified to measura
radiation in water to have your water tested. Radon problems in water can be readily fixed. Call your state radon office or
the EPA Drinking Water Hotline (800-426-4791) for more information.

Top of A ook af Source-Specifi trol

ENVIRONMENTAL TOBACCO SMOKE (ETS)

Environmental tobaceo smoke (ETS} is the mixture of smoke that comes from the burning end of a cigarette, pipe, or cigar, and smoke
exhaled by the smoker. It Is a complex mixture of over 4,000 compounds, more than 40 of which are known to cause cancer In humans
or animals and many of which are strong Irritants. ETS is often referred to as "secondhand emoke" and exposure 1o ETS is often called
" "passive smoking." :

Health Effects of Environmental Tobacco Smoke

- In 1892, EPA completed a major assessment of the respiratory health risks of ETS {Respiratory Health Effects of Passive Smoking: Lung
Cancer and Other Disorders EPA/600/8-20/006F). The report concludes that exposure to ETS is responsible for approximately 3,000
lung cancer deaths each year in nonsmoking adults and Impairs the respiratory health of hundreds of thousands of children,

Infants and young children whose parents smoke in their presence are at increased risk of lower respiratory tract infections (pneumonia
and bronchltis) and are more likely to have symptoms of respiratory Irritation like cough, excess phlagm, and wheeze. EPA esiimates

- that passive amoking annually causes between 150,000 and 300,000 lowar raspiratory tract infections in infants and children under 18
months of age, resulling in between 7,500 and 15,000 hospitalizations each year, These children may also have a bulld-up of fluid in the
middle ear, which can lead to ear infections. Older children who have been exposed to secondhand smoke may have slightly reduced
lung function, :

Asthmatic children are especially at risk. EPA estimates that exposure to secondhand smoke increases the number of episodes and
saverily of symptoms in hundreds of thousands of asthmatic children, and may cause thousands of nonasth-matic children to develop the
dissase each year. EPA esfimates that between 200,000 and 1,000,000 asthmatic children have their condition made worse by exposure
to sacondhand smoke each year. Exposure to secondhand smoke causes eye, nose, and throat irritation. It may affect the
cardiovascular system and some studies have linked exposurs to secondhand smoke with the onset of chast paln. For publications about
ETS, go to the |AQ Publications page, or-contact ERPA's Indoor Air Quality Information Clearinghouse (IAQ INFO), 800-438-4318 or (703)
356-4020. :

Reducing Exposure to Environmental Tobacco Smoke

Don't smioke at home or permit ofhers to do so. Ask smokers to smoKe outdoors.

The 1986 Surgeon General's report concluded that physical separation of smokers and nonsmokers in a common air
space, such as different rooms within the same house, may reduce - but will not eliminate - non-smokers' exposure to
environmental tobacco smoke.

if smokinyg indoors cannot be avoldead, lncfease ventilation in the area whare smoking takes place.

Open windows or use exhaust fans. Vantilation, a common method of reducing exposure to indoor air pollutants, also will
reduce but not eliminate exposure to environmental tobacco smoke. Baecause smoking produces such large amounts of
pollutants, natural or mechanical ventllation technigues do.not remove them fram the air.in your home as quickly as they
build up. In addition, the large increases in ventilation it takes to significantly reduce exposure to environmental tobacco
smoke can also increase energy costs substantially. Consequently, the most effective way to reduce exposure to
environmental tobacco smoke in the home is to eliminate smoking there,

Do not smoke if children are present, particutarly infants and toddlers.

.Children are particularly susceptible to the effects of passive smoking. Do not allow baby-sitters or others who work in

your homa to smoke Indoors. Discourage others from smoking around children. Find out about the smoking policiesP-AgpPX
day care center providers, schools, and other eare givers for your children. The pollcy should protect children from 111
exposure fo ETS.



Go to Top of A Look at Source-Specific Controls
BIOL.OGICAL CONTAMINANTS

Biological contaminants include bacteria, molds, mildew, viruses, animal dander and caf saliva, house dust mites, cockroachese, and
pollen. There are many sources of these pollutants. Pollens originate from plants; viruses are transmitted by people and animals;
bacleria are carried by people, animals, and eoil and plant debris; and household peis are sources of saliva and animal dander. The
protein in urine from rats and mice is a potent allergen. When if dries, it can bacome airborne, Contaminatad central air handling systems
can become breeding grounds for mold, mildew, and other sources of biologlcal contaminants and can then disliibute these
confaminants through the home.

By conirolling the relative humidity level in a home, the growth of some sources of biologlcals can be minimized. A relative humidity of
30-50 percent is generally recommaended for homes. Standing water, water-damaged materials, or wet surfaces also serve as a breading
ground for molds, mildews, bacteria, and Insects. House dust mites, the source of one of the most powsrful biological allergens, grow in
damp, warm environments.

Health Effects From Biological Contaminants

Some biological contaminants trigger allergic reactions, Including hypersensitivily pneumaonitis, allergic rhinitis, and some types of
asthma. Infectious illnesses, such as influenza, measles, and chicken pox are fransmitted through the air. Molds and mildews release
disease-causing toxins. Symptoms of health problems caused by biclogical pollutants include sneezing, watery eyes, coughing,
shortness of breath, dizziness, lethargy, fever, and digestive problems.

Allerglc reactions cccur only after rapaated exposure to a speclfic biological allergen. However, that reaclion may occur immediately
upon re-exposure or after multiple exposures over time. As a result, people who have noficed oniy mild allergic reactions, or no reactions
at all, may suddenly find themselves vary sansitive to particular allergens.

Some diseases, like humidifier fover, are associated with exposure to toxins from microorganisms that can grow in large building
vantilation systems. However, these dissases can also he traced to microorganisms that grow in home heating and cooling systems and
humidifters. Children, elderly paople, and people with breathing ptoblems, allergies, and lung diseases are particularly suscaptible to
disease-causing biological agents in the indoor air.

Reducing Exposure fo Biological Contaminants

Install and use exhaust fans that are vented to the outdoors in kitchens and bathrooms and vent clothes dryers
outdoors.

These actions can eliminate much of the moisture that builds up from everyday activities. There are exhaust fans on the
market that produce liltle noise, an important consideration for some people. Another banefit to using kitchen and
bathroom exhaust fans is that they can reduce levels of organic pollutants that vaporize from hot water used in showers
and dishwashers.

Ventilate the aftic and crawl! spaces to prevent moisture bulld-up.
Keeping humidity levels in thase areas below 50 percent can prevent water condensation on building materials.

If using cool mist or ultrasonic humidifiers, clean appliances according to manufacturer's instructions and refill
with fresh water daily.

Because thess humidifiers can become breeding grounds for biological contaminants, they have the potential for causing
diseases such as hyperasensilivily pneumanitis and humidifier fever., Evaporation trays In alr condltioners, dehumidifiers,
and refrigerators should also be cleaned frequently.

Thoroughly clean and dry water-damaged carpets and buliding materials (within 24 hours If possible} or consider
removal and replacement.

Water-damaged carpets and huilding materials can harbor mold and bacteria. It is very difficult to completely rid such
materials of biolopical contaminants.

Keep the house clean. House dust mites, pollens, animal dander, and other allergy-causing agenrs can be
reduced, aithough not eliminated, through regular cleaning.

People who are allergic to these pollutants should use allergen-proof maftress encasements, wash bedding In hot (130
degrees farenheit) water, and avoid room furnishings that accumulate dust, especially if they cannot be washed In hﬁ

water, Allergic individuals should also leave the house while it Is being vacuumed because vacuuming can actually ~AppXx
increase airborne levels of mite allergens and other biological contaminants. Using central vacuum systems that aref 4 2
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Take steps to minimize blologlical pollutants In basements.

Clean and disinfect the hasement floor drain regularly. Do not finish a basement bslow ground leve! unless all water leaks
are patched and outdoor ventilation and adequate heat to prevent condensation are provided. Operate a dehumidifler in
the basement if needed to keap relatlve humidity levels betwesn 30-50 percent.

To learn more about biclogical pollutants, read Biclogloal Poflutants in Your Home issued by the U.8. Consumer Product Safety
Commission and the Amearican Lung Association. For contact infermation, see the section, "Where to Go For Additional information.”

GotoTopofAlo ree-Specific Conll

STOVES, HEATERS, FIREPLACES, AND CHIMNEYS

In addition to environmental tobacco smoke, other sources of combustion products are unvented kerosene and gas space heaters,
woodstoves, fireplaces, and gas sfoves. The major poliutants released are carbon monoxide, nitrogen dioxide, and particles. Unvented
kerossne heaters may also generate acid asrosols, )

Conibusllon gases and pariicles also come from chimneys and flues that are improperly instalted or maintained and cracked furnace
heat exchangers. Pollutanis from fireplaces and woodsloves with no dedicated outdoor air supply can be "back-drafted" from the
chimney into the living space, particularly in weatherized homas.

Health Effects of Combustion Products

Carbon monoxide (CO) is a colorless, odorless gas that interferes with the dslivary of oxygen throughout the body. At high
concentrations it can cause unconsciousnass and death, Lower concentrations can cause a range of symptoms from haadaches, d
izziness, weakness, nausea, confusion, and disarientation, to fatigus in healthy people and eplsodes of increased chest pain in paople
with chronic heart disease. The symptoms of carbon monoxide poisoning are sometimes confused with the flu or food poisoning.
Feluses, infants, elderly people, and psople with anemia or with a history of heart or respiratory disease can be especially sensitive to
carbon monoxide exposures,

Nitrogen dioxide (NO2} is a colorless, odorless gas that irltates the mucous membranes in the eye, nose, and throat and causes
shortness of braath after exposure to high concentrations. There is evidence that high concentrations or conlinued exposure to low levels
of nilrogen dioxide increases the risk of respiratory infection; thare is also evidence from animal studies that repsated axposures to
slevated nitrogen dioxide levels may lead, or contribute, to the development of lung disease such as emphysemsa. People at particular
risk from exposure to nitrogen dioxide include children and individuals with asthma and other respiratory diseases.

Particles, released when fuels ara incompletely burned, can lodga in the lungs and imitate or damage lung tissue. A number of
pollutants, Including radon and benzo(a)pyrene, both of which can cause cancer, attach to small pariicles that are inthaled and then
carried deep into the lung. |

Reducing Exposure to Combustion Products in Homes

Take special procautions when operating fuel-burning unvented space heaters.

Consider potential effecis of indoor air pollution if you use an unvented kerosene or gas space heater. Follow the
manufacturer's directions, especially instructions on the proper fuel and keeping the heater properly adjusted. A perststent
yellow-tipped flarme is genasrally an indicator of maladjustment and increased pollutant emissions. While a space hsater is
in use, open a door from the rcom where the heater is located to the rest of the house and open a window slightly.

Install and use exhaust fans over gas cooking stoves and ranges and keep the burners properly adjusted,

Using a stove hood with a fan vented to the outdoors greatly reduces exposure to pollutants during eooking. Impropes
adjusiment, often indicated by a perslstent yellow-tipped flame, causes increased poliutant emissions. Ask your gas
company to adjust the burner so that the flame tip is blue. If you purchase a new gas sfove or range, consider buying cne
with pilotiess ignillon because it does not have a pilof light that burng continuously. Never uge a gas stove to heat your
home. Always make certain the flue In your gas fireplace is open when the fireplace is in use.

Keap woodstove emissions to a minimum. Choose properly sized new stoves that are cortifled as meeting EPA
emission standards.

Make certain that doots in old woodstoves are tight-fitting. Use aged or curad (dried) wood only and follow the

manufacturer's directions for starting, stoking, and putting out the fire in woodstoves. Chemicals are used to pressure-

treat wood; such wood should never be burnad indoors. {Because some old gaskets In wocdstove doors contain

asbestos, when replacing gaskets refer to the instructions in the CPSC, ALA, and EPA bookiet, Ashestos in Your Home,

to avoid creating an ashastos problem. New gaskets are made of fiberglass.) P-Appx
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repair cracks or damaged paris.

Blocked, leaking, or damagsd chimneys or flues release harmful combustion gases and particles and even fatal
concentrations of carbon monoxide. Strictly follow all service and maintenance procedures recommended by the
manufacturer, including those that tell you how frequently to change the filler. If manufacturer's instructions are not readily
available, change filters once every month or two during periods of use. Proper maintenance is important even for new
furnaces because they can also corrode end leak combustion gases, including carbon monoxide.

Go 1o Top of A Look at Source-Speacific Controls
HOUSEHOLD PRODUCTS

Organic chemicals are widely used as ingradients in household products. Paints, varnishas, and wax all contain organic solvents, as do
many cleaning, disinfecting, cosmetic, degreasing, and hobby products. Fuels are mads up of organic chemicals. All of these products
can release organic compounds while you are using them, and, to some dagree, when they are stored.

EPA’s Total Exposure Assessment Methodology (TEAM) studies found levels of about a dozen common organic pollutants to be 2 to 5
times higher inside homes than outsids, regardless of whether the homes were located in rural or highly industrial areas. Additional
TEAM studies indicate that while people are using products containing organic chemicals, they can expose themselves and others to
‘very high pollutant leveis, and elevated concentritions can persist in the air long after the activity is completed.

Health Effects of Household Chemicals

Tha ability of organic chemicals to cause heaith effects varies greatly, from those that are highly toxic, to those with no known health
effect. As with other pollutants, the extent and nature of the health effect will depend on many factors including level of exposure and
length of time exposed. Eye and respiratory tract irtitation, headaches, dizziness, visual disorders, and memory impairment are among
the immediate symptoms that some psople have experlenced soon after exposure to some organles. At present, not much is known
about what health effects accur from the levels of erganics usually found in homes. Many organic compounds are known to cause cancer
in animals; some are suspected of causing, or are known to cause, cancer in humans.

Reducing Exposure to Household Chemicals

Follow label Instructions carefully.

Potentially hazardous producls often have warnings aimed af reducing exposure of the user. For example, if a labsel says
to use the product in a well-ventilated area, go outdoors or in areas equipped with an exhaust fan to use it. Otherwise,
open up windows to provide the maximum amount of outdocr air possible.

Throw away partlally full contalners of old or unneeded chemicals safely.

Because gases can leak even from closed containers, this single step could help lower concantrations of organic
chemicals in your home. (Be sure that materials you dacide to keep are stored not only in a well-ventilated area but are
also safely out of reach of children.) Do not simply toss these unwanted products in the garbage can. Find out if your local
government or any organization in your community sponsors special days for the collection of toxic household wastes. If
such days are available, use them to dispose of the unwanted containers safely. If no such collsction days are avallable,
think about organizing one.

Buy limited quantitles,

If you use products only occasionally or seasonally, such as paints, paint strippers, and kerosene for space heaters or
gasoline for lawn mowers, buy only as much as you will uss right away,

Keep exposure to emissions from products containing methylene chloride to a minimum.

Consumer products that contain methylene chloride include paint strippers, adhesive removers, and aerosol spray
paints. Mathylene chloride is known to ceuse cancer in animals. Also, methylene chioride is converted to carbon
monoxide In the body and can cause symptoms agsociated with exposure to carbon monoxide. Carefully read the labels
contalning health hazard information and cautions on the propar use of these products. Use products that contaln
methylene chloride outdoors when possible; use indoors only if the area is well ventilated.

Keep exposure to benzene to a minimum.

Benzene Is a known human carclhogen. The main indoor sources of this chemical are envirenmental tobacco smokg, -Appx
stored fuels and paint supplies, and automobile emissions in attached garages. Actions that will reduce benzene 114

RPN FRS RO (| JUUus N | P P PP NI ¥ PN YN I T AR S PRSNIY 11 N JUp—- IR P I S I R Rl | [N | PR



paint supplies and special fuels that will not be used immediately,
Keap exposure to perchloroethylene emissions from newly dry-cleaned materials to a minimum,

Parchloroethylene is the chemical most widely used in dry cleaning. In laboratory studies, it has been shown to cause
cancer in animals. Recent studies indicate that people breathe low levels of this chemical both in homes where dry-
cleaned goods are stored and as they wear dry-cleaned clothing. Dry cleaners racapture the perchloroethylena during the
dry-cleaning process so they can save money by re-using it, and they remove more of the chemical during the pressing
and finishing processes. Some dry cleaners, howaver, do not remove as much parchloroethylene as possible all of the
time. Taking steps to minimize your exposure to this chemical is prudent. if dry-cleaned goods have a strong chemical
odor when you pick them up, do not accept them until they have been propetly dried. If goods with a chemical odor are
relurned to you on subsequent visits, try a different dry cleaner.

Goto Top of A Look at Sourca-

FORMALDEHYDE

Eormaldehvde is an Important chemical used widely by industry o manufacture building matertals and numerous household products. It
is also a by-product of combustion and certain other natural processeas. Thus, it may be present In substantial concentrations both
indoors and outdoors.

Saurces of formaldehyds in the home Include building matarlals, smoking, household products, and the use of unvented, fuel-burning
appliances, like gas stoves or kerosene space heaters. Formaldshyde, by ilself or in combination with other chemicals, serves a number
of purposes in manufactured products. For example, it is used to add permanent-press qualities to clothing and draperles, as a
component of glues and adhesives, and as a prasarvative in some paints and coating products.

In homes, the most significant sources of formaldehyde are likely to be pressed wood products made using adhesives that contain urea-
formaldehyde (UF) resins. Pressed wood products made for indoor useinclude: particleboard {used as subflooring and shelving and in

cablnetry and furniture); hardwood plywood paneling (used for decorative wall covering and used in cabinets and furniture); and medium
density fibarboard (used for drawer fronts, cabinets, and furniture tops}. Medium density fiberboard containg a higher resin-to-wood ratio
than any other UF pressed wood product and is generally recognized as being the highest formaldehyde-emiiting pressed wood product.

Other pressed wood products, such as softwood plywood and flake or oriented slrandboard, are produced for exterior construction use
and contain the dark, or red/black-colored pherol-formaldehyde (PF) resin. Although formaldehyde is present in both types of resins,
pressed woods that contain PF resin generally emit formaldehyde at considerably lower rates than those containing UF resin,

Since 1985, ihe Department of Housing end Urban Development (HUD) has permitted only the use of plywaod and particleboard that
conform to specified formaldehyde emission limits in the construction of prefabricated and mobile homes. In the pasi, some of these
homes had slevated levels of formaldehyde because of the large amount of high-emilting pressed wood products used in their
construction and because of their relatively small interior epace.

The rate at which products like pressed wood or textiles release formaldehyde can changs. Formaldehyde emissions will generally
decrease as producls age. When the products are new, high indeor temperatures or humidity can cause increased release of
formaldehyds from these products.

During the 19708, many homeowners had urea-formaldehyde foam insulation (UFFI) installed in the wall caviiies of their homes as an
anergy conservation measure. However, many of these homes were found to have relalively high Indoor concentrations of formaldshyde
soon after the UFF] installation. Few homes are riow being insulated with this product, Studies show that formaldehyde emigstons from
UFFI decling with time; therafore, homss in which UFFI was installed-many years ago are unlikely fo have high levels of formaldehyde
now.

Health Effects of Formaldehyde

Formaldehyde, a colorless, pungent-smelling gas, can cause watery eyes, burning sensations in the eyes and throat, nausea, and
difficulty In breathing in some humans exposed at elevated levels (above 0.1 parts per million}. High concentrations may trigger attacks
In people with asthma. There is evidence that some people can devslop a sensitivity to formaldehyde. It has also been shown to causs
cancer in animals and may cause cancer in humans.

Reducing Exposure to Formaldehyde in Homes

Ask about the formaldehyde content of pressed wood products,including bullding materials, cabinetry, and
furniture before you purchase them.

If you experience adverse reactions to formaldshyde, you may want to avold the use of pressed wood praducts and other
formaldehyda-emitting goods. Even If you do not experience such reactlons, you may wish to reduce your exposure as

much as possible by purchasing exterior-grade products, which emit less formaldehyde. For further information on P-AppX
formaldehyde and consumer products, call the EPA Toxle Substance Control Act (TSCA) assistance line (202-554-44 8



Some studies suggest that coafing pressed wood products with polyurethane may reduce formaldehyde emissions for
some peried of time. To be effective, any such coating must cover all surfaces and edges and remain intact. Increase the
vantilation end carefully follow the manufacturernstructions while applying these coatings. (If you are sensitive to
formaldehydse, check the label contents before purchasing coatling products to avoid buying products that contain
formatdehyda, as they will emit the chemical for a short time after application.) Maintain moderate temperature and
humidity levels and provide adsquate ventilation. The rate at which formaldehyde is released is accelerated by heat and
may also depend somewhat an the humidity level. Therefore, the use of dehumidifiers and air conditioning to control
humidity and to maintain a modserate temperature can help reduce formaldehyde emisgions. (Drain and clean dehumidifier
collection trays frequently so that they do not become a breeding ground for microorganisms.} Increasing the rate of
ventilation in your home will also help in reducing formaldehyde levels.

Go 1o Top.of at Source-Spegific C

PESTICIDES

According to a recent survey, 75 percent of U.S, households used at least one pesticide product indoors during the past year, Products
used most often are insecticides and disinfeclants. Another study suggests that 80 percent of most people’s exposure fo pesticides
occurs indoors and that measurable levels of up to a dozen pesticides have been found in the alr inside homes. The amount of
pesticides found In homeas appears to be greater than can be explained by recent pesticide use in those households; other possible
sources include contaminated soil or dust that floats or is tracked in from outside, stored pesticide containers, and household surfaces
that collect and then release the pesticides. Pesticides used in and around the hiome include products to control insecis (insecticldes),
termites {lermiticides), rodents {rodenticides), fungi (fungicides), and microbes (disinfectants). They are sold as sprays, llquids, sticks,
powders, crystals, balls, and foggers.

In 1990, the American Association of Poisen Control Centers reported that some 79,000 children were involved in cormmon housshold
pesficide poisonings or exposures. In households with children under five years old, almost one-half stored at least one pesticide product
within reach of children.

EPA registers pesticides for use and requires manufacturers to put information on the labal about whaen and how to use the pesticide. it
is important to remember that the “-cide" in pesticides means "to Kill." These products can be dangerous if not used properly,

In addition to the active ingradient, pesticidas are also made up of ingredients that are used to carry the active agent. These carrier
agents are called "inarts" in pesticides because they are not toxic to the targeted pest; nevertheless, some inerts are capable of causing
health problams.

Health Effects From Pesticides

Both the active and inert ingredients in pesticides can be organic compounds; therefore, both could add to the levels of airborne organics
insids homes. Both types of ingredients can caussa the effects discussad in this document under "Household Products," however, as with
other househald products, there is insufficient understanding at present about what pesticide concentrations are necessary to produce
these effects.

Exposure to high levels of cyclodlene pesticides, commonly associated with misapplication, has produced varicus symptoms, including
headaches, dizziness, muscle twitching, weakness, tingling sensations, and nausea. In addition, EPA is concerned that cyclodienes
might cause long-term damage to the liver and the central nervous sysiem, as wall as an increased risk of cancer.

There is no furlher sale or commaerclal uge permitted for the following cyclodiene or related pasticides: chlordans, aldrin, disldrin, and
heptachlor. The only exception is the usse of heptachlor by utility companies to control fire ants in underground cable boxes.

Reducing Exposure to Pesticides in Homes

Read the Jabol and follow the directions. It is illegal fo use any pesticide in any manner inconsistent with the
directions on its label,

Unless you have had spscial training and are certilied, never use a pesticide that is restricted to use by state-cerlified pest
contral operators. Such pasticides are simply too dangerous for application by a noncerlified person. Use only the
pesticides approved for use by the general public and then only in recommended amounts; increasing the amount does
not offer more protection against pests and can be harmful to you and your plants and pets,

Ventllate the area well after pesticide use.

Mix or dilute pesticides outdoors or in a well-ventilated area and anly in the amounts that will be immediately needed. if
possible, take plants and pets outside when applying pesticides to them,

Use nonchemical methods of pest control when possible.
P-Appx

Since pesticides can be found far from the site of their original application, it is prudent to reduce the uss of chemical 16
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can be effective: use of biological pesficldes, such as Bacillus thuringiensis, for the control of gypsy moths; selection of
disease-resistant plants; and frequant washing of indoor plants and pets. Termite damage can be reduced or prevented
by making certain that wooden building materials do not come into direct contact with the soll and by storing firewood
away from the home. By appropriately fertilizing, watering, and aerating lawns, the need for chemical pesticida treatments
of lawns can he dramatically reduced.

If you declde to use a pest control company, choose one carefully.

Ask for an Inspection of your home and get & written control program for evaluation before you sign a contract, The
control program should Hist specific names of pests to be controlled and chemicals {0 be used; it should also reflect any of
your safely concarns, Insist on a proven record of compelence and customer satisfaclion.

Dispose of unwanted pesticides séfe!y.

If you have unused or partially used pesticide containers you want to get rid of, dispose of them according to the
directions on the label or on special household hazardous waste collaction days. If there are no such collection days in
your community, work with others to organize them.

Keep exposure to moth repelfents to a minfmum.

One-pesticide often found in the home is paradichlorobenzena, a commonly used active ingredient in moth repellents.
This chemlcat Is known to cause cancar in animals, but substantial sciantific uncertainty exists over the effects, if any, of
long-term human exposure to paradichforobenzens. EPA requires that products containing paradichlorohenzene bear
warnings such as “avold breathing vapors" to warn users of potential short-term toxic effects. Where possible,
paradichlorobenzene, and items to be protectad against moths, should be placed in frunks or other gontainers that can be
storad In areas that are separately ventilated from the home, such as altics and detached garages. Paradichiorohsnzens
is alzo the key active ingredient in many air fresheners (in fact, some labels for moth repellents recommend that these
same products be used as air fresheners or deodorants). Proper ventilation and basic household cleanliness will go a
long way foward preventing unpleasant odors,

Call the National Pesticide Telecommunications Network (NPTN).

EPA sponsors the NPTN (800-858-PEST) to answer your guestions about pesficides and to provide selscted EPA
publications on pesticides.

Go to Top of A Look af Source-Specific Confrofs

ASBESTOS

Ashestos is a mineral fiber that has been used commonly in a variety of building construction materials for insulation and as a fire-
retardant, EPA and CPSC have banned several asbsstos products. Manufacturers have also voluntarily limited uses of asbestos. Today,
asbestos is most commonly found in older homes, in pipe and furnace insulation materials, asbestos shingles, millboard, textured paints
and other coating materials, and floor tiles.

Elevated concentrations of alrborne asbestos can occur after asbestos-containing materials are disturbed by cutting, sanding or other
remodeling activities. Improper attempts to remove these materlals can release asbestos fibers into the air in homes, increasing
ashastos levels and endangering people living in those homes.

Health Effects of Asbestos

The most dangerous asbestos fibers are too small to he visible. After they are inhaled, they can ramaln and accumulate in the lungs.
Asbestos can cause lung cancer, meso-thelioma (a cancar of the chest and abdominal linings), and asbestosis (Irreversible lung scarring
thal can be fatal). Symptoms of these diseases do not show up until many years afler exposure hegan. Most people with ashestos-
related diseases were exposed to elevated concentrations on the job; some developed disease from exposure to clothing and equlpmenl
brought home from job sites.

Reducing Exposure to Asbestos in Homes

‘Learn how asbestos problems are created In homes,

Read the boaklet, Asbestos in Your Homs, issued by CPSC, the ALA, and EPA. To contact these organizations, see the
saction, "Whete to Go For More Information.”

if you think your home may have asbestos, dont panic!
P-Appx
Usually it Is best to leave ashestos materlal that Is in good condition alone Generally. materlal in good condition wiff ¥
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Do not cut, rip, or sand asbestos-contalning materials.

Leave undamaged materials alone and, to the extent possible, prevant them from being damaged, disturbsd, or touched.
Periodically inspect for damage or deterioration. Discard damaged or worn asbestos gloves, stove-top pads, or ironing
board covers. Check with local health, environmental, or other appropriate officials to find out about proper handiing and
disposal procedures.

If asbestos materlal is more than slightly damaged, or if you are golng to make changes in your home that might disturb it,
repair or removal by a professional is neaded. Before you have your house remodeled, find out whether ashestos
materlals are present.

When you need to remove or clean up ashestos, use a professionally trained contractor.

Selecta contractor only after careful discussion of the problems in your home and the steps the contractor will take to
clean up or remove them. Consider the option of sealing off the matarials instead of removing them.

Call EPA's TSCA assistance line (202-564-1404) to find out whether your state. has a training and certification program for
ashestos remaval contractors and for informafion on EPA's asbhastos programs.

Go to Top of A Look at Source-Spacific Controls

LEAD

Lead has long been recognized as a harmful environmental poliutant. In late 1991, the Secretary of the Department of Health and
Human Services called lead the "number one environmental threat to the health of children in the United States." There are many
ways in which hurmans are exposed to lead: through alr, drinking water, food, contamlinated soil, deteriorating paint, and dust. Airborne
lead enters the body when an individual breathes or swallows lead particles or dust once it has settled. Before It was known how harmful
lead could be, it was used in paint, gasoline, water pipes, and many other products.

Old lead-based paint is the most significant source of lead exposure in the U.S. today. Harmful exposures 1o lead can be created when
lead-based paint is improperly removed from surfaces by dry scraping, sanding, or open-flame burning. High concentrations of aitborne
lead parficles in homes can also result from iead dust from outdoor sourges, including contaminated soil tracked inside, and use of lead
in certaln Indoor activities such as soldering and stained-glass making.

Health Eff_ects of Exposure to Lead

Lead affects practically all systems within the body. At high levels it can cause convulsions, coma, and even death. Lower levels of lead
can adversely affect the brain, central nervous system, blood cells, and kidneys.

The effects of lead exposure on fetuses and young children can be severe. They include delays In physical and mental development,
lower 1Q levels, shorlened attention spans, and increased behavloral problems. Fetuses , Infants, and children are more vulnerable to
lead exposure than adults since lead is mare easily absorbed into growing bodies, and the Hssues of small children are more sensitive to
the damaging effacts of lead. Children may have higher exposures since they are more likely to get Isad dust on thelr hands and then put
their fingers or other lead-contaminated objects into thelr mouths.

Get your child tested for lead exposure. To find out where to do this, call your doctor or local health dlinic. For more Information on health
effects, get a copy of the Centers for Disease Control's, Preventing Lead Poisoning in Young Children (October 1991).

Ways to Reduce Exposure to Lead
Keep areas where children play as dust-free and clean as possible.

Mop floors and wipe window ledges and chewable surfaces such as cribs with a solution of powdered automatic
dishwasgher detergent in warm water. (Dishwasher detergents are recommended because of their high content of
phosphate.) Most multi-purpose cleanars will hot remove lead in ordinary dust. Wash toys and stuffed animals ragularly.
Make sure that children wash their hands hefore meals, nap time, and hedtims.

Reduce the risk from lead-based paint.

Most homes built before 1960 contain heavily leaded paint. Some homes built as recently as 1978 may also contain lead
paint. This paint could be on window frames, walls, the outside of homes, or other surfaces. Do not burn painted wood
since it may contaln lead.

Leave lead-hased paint undisturbed if it Is In good condition - do not sand or burn off paint that may cogtaxr Plle;;‘(i

Lead paint in good condition is usually not & problem except in places where painted surfaces rub against each otheldh8



create dust (for example, opening a window),
Do not remove Jead paint yourself,

Individuals have heen poisoned by scraping or sanding lead paint because these activities generate large amounts of
Isad dust. Consult your state health or housing department for suggestions on which private iaboratories or public
agencies may be able to help test your home for lead in paint. Home test kits cannot detect smali amounts of lead under
some conditions. Hire a person with speclal training for correcting lead paint problems to remove lead-based palnt.
Occupants, especially children and preghant women, should leave tha building until alf work is finished and clean-up is
done. .

For additional information dealing with |ead-based paint abatement contact the Department of Housing and Urban
Development for the following two documents: Comprehansive and Workable Plan for the Abatement of Lead-Based
Paint in Privately Owned Housing: Report fo Congress (December 7, 1930) and Lead-Bassd Paint: Interim Guidelines for
Hazard Identification and Abatement in Public and indian Housing (September 1€80}).

Do not bring lead dust into the home.

If you work in construction, demolition, painting, with batterles, in a radiator repair shop or lead factory, or your hohby
involves lead, you may unknowingly bring lead into your home on your hands or clothes, You may also be tracking in lead
from soil around your home. Soil very close o homes may ba contaminated from lead paint on 1he outside of the building.
Soil by roads and highways may be contaminated from years of exhaust fumes from cars and trucks that used leaded
gas. Use door mats to wipe your feet before entering the home. if you work with lead in your job or a hobby, change your
clothes before you go home and wash these clothes saparately. Encourage your children to play in sand and grassy
areas Instead of dirt which sticks to fingers and toys. Try fo keep your children from eating dirt, and meke sure they wash
their hands when they come inslde.

Find out about lead in drinking water.

Most well and city water coss not usually contain lead. Water usually picks up lead inside the home from housshold
plumbing that is made with lead materials, The only way to know if there is lead in drinking water is to have it testéd.
Contact the local health depariment or the water supplier to find out how to get the water tested. Send for the EPA
pamphlet, Lead and Your Drinking Water, for more information about what you can d¢ if you have lead in your drinking
water. Call EPA's Safe Drinking Water Hotline (800-426-4791) for more information.

Eat right.

A child who gets enough iron and calcium will absorb less lead. Foods rich In Iron include eggs, red meats, and beans,
Dairy products are high In calcium. Do not store food or liquid in lead crystal glassware or imported or old pottery. if you
reuse old plastic bags to store or carry food, keep the printing on the oulside of the bag.

- You can get a brochure, Lead Poeisoning and Your Children, and more information by calling the Nafional Lead Informatfion Center, 800-
LEAD-FYI,

Go to Top of A Look af Source-Specific Controls
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WHAT ABOUT CARPET?

In recent years, a numbet of consumars have associated a variety of symptoms with the installation of new carpet. Scientists have not
bean able to detarmine whether the chemicals emitted by new carpets are responsible. If you are installing new carpet, you may wish to
iake the following steps:

+ Talk to your carpet retaller. Ask for informalion on emissions from carpet.
¢ Ask the retailer fo unroll and air out the carpet in a well-ventilated area before installation.
s Ask for low-amitting adhesivas if adhesives are needed.

+ Conslder leaving the premises during and immediately after carpet installation. You may wish to schedule the installation when
most family merbers or office workers are oul.

« Ba sure the retailer requires the Installer to follow the Carpet and Rug Institute's installation guldelines. P-Appx

119
« Open doors and windows, Increaging the amount of fresh alr in the home will raduce exposure to moet chemicals released from



carpet. Durlng and afier installation, use window fans, room alr conditionars, or other mechanical ventllation equipment you may
have installed in your houss, fo exhaust fumes to the outdoors. Keep them running for 48 to 72 hours after the new carpet is
installed. .

« Contact your carpet retailer if objectionable odors persist.

e Follow the manufacturer's instructions for proper carpet maintenance.

Return o Tabl content

WHEN BUILDING A NEW HOME

Building a new home providas the opportunity for preventing indoer air problems. However, it can result in exposure to higher levels of
indoor air contaminants if careful attenlion is net given to potential pollution sources and the air exchange rate.

Express your concerns about indoor air quality to your architect or builder and enlist his or her cooperafion in taking measures to provide
good indoor air quality. Talk both about purchasing building materials and furnishings that are low-emitting and about providing an
adequate amount of ventilation.

The American Soclety of Heating, Refrigerating, and Air-Conditioning Engtneers (ASHRAE) recommends a ventllation rate of 0,35 ach
(air changes per hour) for new homes, and some new homes are built to even tighter specifications. Particular care should be given in
such homaes fo prevanting fhe bulld-up of indoor air pollutants to high leveis.

Here are a few important actions that can make a difference:
Use radon-resistant construction technigues.

Obtain a copy of the EPA booklet, Model St rds and Technigues for Col i h in New Residential Buildings, from your state
radon office or health agency, your state homebullders' assoclation, or your EPA regional office.

Choose building materlals and furnishings that will keep indoor air pollution to a minimum,

There are many actions a homeowner can take to selact products that will prevent indoor alr problems from occurring - a couple of them
are mentionad here. First, use exterior-grade pressed wood products made with phenol-formaldshyde resin in floors, cabinetry, and wall
surfaces. Or, as an alternative, consider using solid wood products. Secondly, If you plan to install wall-to-wall carpet on concrete in
contact with the ground, especially concrete in basements, make sure that an effective moisture barrier is instelled prior to installing the
carpet, Do not permanently adhere carpet to concrete with adhesives so that the carpet can be removed if it becames wet.

Provide proper drainage and seal foundations In new construction.
Air that enters the home through the foundation can contain more moisture than is generated from all occupant activifies.
Becomse familiar with mechanical ventilation systems and consider instafling one.

Advanced designs of new homes are starting to feature mechanical systems that bring outdoor air into the home. Some of these designs
include energy-efficient heat recovery ventilators (also khown as air-to-alr heat exchangers).

Ensure that combustion appliances, including furnaces, flreplaces, woodstoves, and heaters, are properly vented
and recefve enough supply air.

Combustion gases, including carbon monoxide, and particles can be back-drafted from the chimney or flue into the living space if the
combustion appliance is not properly vented or does not receive enough supply air. Back-drafting can be a particular problem in
waatherized or tlghtly constructed homes. Installing a dedicated outdoor air supply for the combustion appliance can help prevent
backdrafting.

i heTable of Conlents

DO YOU SUSPECT YOUR OFFICE HAS AN INDOOR AIR PROBLEM?
X

Indoor air qualily problems are not limited to homes. In fact, many offics bulldings have significant air pollution sources. So se
buudlngs may be Inadequateiy vemiIated For exampla meohamcal ventulahon systems may not be deslgnad or oparated to



their homes. As a result, there has besn an increass in the incidence of raportad health problems.

Health Effects

A number of well-identified illnesses, such as Legionnaires' diseass, asthma, hypersensitivity pneumonitis, and humidifier fever, have
been directly traced to specific building problems. These are called building-related ilinesses. Most of these diseases can be treated,
nevertheless, some pose serious risks.

Sometimes, however, building occupants experlence symptoms that do not fit the pattern of any particular illness and are difficult to frace
to any specific source. This phenomenon has been labeled sick building syndrome. People may complain of one or more of the following
symptoms: dry or burning mucous membranes In the nose, eyes, and throat; sneezing; stuffy or runny nose; fatigue or lethargy;
headache; dizziness; nausea; irritabliily and forgetfulness. Poor lighting, noise, vibration, thermal discomfort, and psychological stress
may also cause, or contribule to, these symptoms.

There is no single manner in which these health problems appear. In some cases, problems begin as workers enter their offices and’
diminish as workers leave; other times, symptoms continue until the lliness Is treated. Sometimes there are outbreaks of illness among
many workers in a single building; in other cases, health symptoms show up only in individual workers.

In the opinion of some World Health Organization experts, up to 30 percent of new or remodeled commaercial buildings may have
unusually high rates of health and comfort complalnts from occupants that may potentially be related to indoor air quality.

What Causes Problems?

Three major reasons for poor indoor air quallly in office bulldings are the presence of indoor alr poliution sources; poorly designed,
maintained, or operated ventilation systems; and uses of the building that were unanticipated or poorly planned for when the building was
designed or renovated.

Sourcas of Office Air Poliution

As with homes, the most important factor influencing indoor air quality is the presence of pollutant sources. Commonly found office
pollutants and their sources include environmental tobacco smoke; asbestos from insulating and fire-retardant building supplies;
farmaldehyds from prassed wood products; other organics from building materials, carpet, and other offica furnishings, cleaning
materials and activifies, restroom air fresheners, paints, adhesives, copying machines, and photography and print shops; biological
contaminants from dirty ventilation systems or water-damaged walls, ceilings, and carpets; and pesticides from pest management
practices.

Ventilation S ysfems

Mechanical ventilation systems in large buildings are designhed and opearated not only to heat and cool the air, but also to draw in and
circulate outdoor air. If they are poorly designed, operated, or maintained, however, ventilation systems can contribute to indoor air
problams in several ways.

For example, problems arise when, in an sffort to save energy, ventilation systems are not used to bring in adequate amounts of outdoor
air. Inadequate ventilation also occurs if the air supply and return vents within each room are blocked or placed in such a way that
outdoor air doss not actually reach the breathing zons of building occupants. Improperly located outdoor air intake vents can also bring in
air contaminatad with automobile and truck exhaust, boiler emissions, fumes from dumpsters, or air ventad from restrooms. Fmally.
ventitation systems can be a source of in door pollution themselves by spreading biclogical contaminants that have multiplied in cooling
towers, humidifters, dehumidifiers, air conditioners, or the inside surfaces of ventilation duct work.

Use of the Building

Indoor air pollutants can be circulated from portions of the building used for spacialized purposes, such as restaurants, print shops, and
dry-cleaning stores, into offices in the same building. Carbon monoxide and other components of automobile exhaust can be drawn from
underground parking garagas through stalrwells and elevator shafts into office spaces.

In additlon, bulldinge originally designed for one purpose may-end up being converted to use as office space. If not properly modified
during building renovations, the room partilions and venfilation system can contiibute te indoor air quallty problems by restricting air
recirculation or by providing an inadeguate supply of cutdoor air.

What to Do if You Suspect a Problem

If you or others at your office are experiencing health or comfort problems that you suspect may be caused by indoor air pollufion, you
cen do the following:

¢ Talk with other workers, your supetvisor, and union representatives to see if the problems are being experienced by thrs and
urge that a record of reported health complaints be kept by management, if one has not already been established, ppx
o Talk with your own physician and report your problems to the company physician, nurse, or health and safety officer] 21
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« Encourage building management to obtain a copy of Building Alr Quality: A Guide for Bullding Owners and Fagility Managers
from the EPA. Building Air Quality (BAQ) is simply written, yet providés comprehensive Information for identifying, correcting, and
prevenling indoor air quality problems. BAQ also provides supporting information such as when and how to select ouiside
technical assistance, how to communicate with others regarding indoor air issues, and where to find addilional sources of
information. To obtain the looseleaf-fomat version of the Building Air Quaiity, complete with appendices, an index, and a full set of
usaful forms, and the newly released, Bullding Air Qualily Action Plan, order GPO Stock # 055-000-00602-4, for $28, contact the:
Superintendent of Documents, U.8. Government Printing Office (GPO), P.O. Box 371854, Pittaburgh, PA 15250-7954, or call
(202) 612-1800, fax (202) 512-2250, .

s Obtain a copy of "An_Office Building Occupant's Guide to Indoor Air Quality," EPA-402-K-97-003, October 1997 from 1AQ INFO at
1-800-438-4318.

» Frequently, indGor air quality problems in large commercial buildings cannot be effactively identified or remedied without a
comprehensive building Investigafion. These investigations may start with written questionnaires and talephone consultations in
which building investigators assess the history of occupant symptoms and building operation procedures. in some cases, these
inqulries may quickly uncover the problem and on-site visits are unnecessary,

+ More often, however, investigators will need to come to the bullding to conduct personal interviews with occupants, to look for
possible sources of the problems, and to inspect the design and operation of the ventilation system and other building features.
Because taking measurements of pollulants at the vary low levels often found in office buildings is expensive and may not yield
information readily useful in identifying problem sources, investigators may not take many measurements. The process of solving
indoor air guality problems that result In health and comfort complaints can be a slow one, involving several trial solutions before
successful remedial actlons are ldentified.

» [fa professional company is hired to conduct a building investigation, select a company on the basis of its experience in
identifying and solving indoor air quality problems Ih nonindustrial buildings.

+ Work with others to establish a smoking policy that eliminates involuntary nansmoker exposure to environmental tobacco smoke.

» Call the-National Institute for Occupational Safety and Health (NIOSH] for information on obtalning a health hazard evaluation of
your office (800-35NIOSH), or contact the Occupational Safety and Health Administration, (202) 219-8151.
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REFERENCE GUIDE TO MAJOR INDOOR AIR POLLUTANTS IN THE
HOME | |

The pollutants listed in this guide have heen shown to cause the health effscts manticned. However, it is not necessarily true that the
effacts noted occur at the pollutant concentration levels typlcally found in the home. In many cases, our understanding of the pollutants
and their health effects Is too limited to determine the levels at which the listed effects could ocour.

RADON (Rn)

Sources: Earth and rock beneath home; well water; building materials,

Heaith Effects: No immediate symptoms. Estimated fo coniribute to betwesn 7,000 and 30,000 lung cancer deaths gach year, Smokers
are at higher rigk of developing radon-induced lung cancer.

Levels In Homes: Based on a national residential radon survey completed in 1881, the average Indoor radon level Is 1.3 picocuries per
liter (pCifL). The average outdoor level is about 0.4 pCifL.

Steps to Recuce Exposure:

Test your home for radon_it's easy and inexpensive.

Fix your home if your radon level is 4 picocuries per liter (pCifL) or higher,

Radon levels less than 4 pCill still pose a risk, and In many cases may be reduced.

If you want more Information on radon, contect your state radon office, or call 800-SOS-RADON.

ENVIRONMENTAL TOBACCO SMOKE (ETS)

Source: Glgarette, pipe, and clgar smoking.

Health Effects: Eye, nose, and throat Iritation; headaches; lung cancer; may contribute lo heart disease. Specifically for chitdren,
increased risk of lower raspiratory tract infections, such as bronchitls and pneumonia, and ear infections; bulld-up of fluld in the middle
ear; increased severlly and frequency of asthma episodes; decreased lung function.

Levels in Homes: Particle levels In homes without smokers or other strong particle sources are the same as, or lowsr than, those
outdoors, Homes with one or more smokers may have particle levels several times higher than outdoor levals.

P-Appx
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+ Do not smeoke in your home or permit others o do so.

+ Do not smoke if children are present, parficularly Infants and {oddlers.

» |f smoking indoors cannot be avolded, increase ventilation in the area where smoking takes place. Open windows or use exhaust
fans.

BIOLOGICALS

Sources: Wet or moist walls, ceilings, carpets, and furniture; poorly maintained humidifiers, dehumidifiers, and air conditioners; bedding;
household psts.

Health Effects: Eye, nose, and throat irritation; shortness of breath; dizziness; lsthargy; fevar; digestive problems, Can cause asthma;
humidifier fever; influsnza and other infectious diseases.

Levels in Homes: Indoor levels of pollen and fungi are lower than outdoor levals (except where indoor sources of fungi are present).
Indoor levels of dust mites are higher than outdoor levels.

Steps to Reduce Exposure:

Instafl and use fans vented to cutdoors in kitchens and bathrooms,

Vent clothes dryers to outdoors,

Clean coo! mist and ultrasonic humidifiers in accordance with manufacturer's instructions and refill with clean water dalily.
Empty water fraye In air conditioners, dehumidifiers, and refrigerators frequently.

Clean and dry or remove water-damaged carpets,

Use basements as living areas only if thay are leakproof and have adequate ventilation. Use dehumidifiers, if necessary, to
maintain humidity between 30-50 parcent.

CARBON MONOXIDE (CO)

Sources: Unvented kerosene and gas space heaters; leaking chimneys and furnaces; back-drafling from furnaces, gas water heaters,
woodstoves, and fireplaces; gas stoves. Automobile exhaust from attached garages. Environmental Tobacco Smoke.

Health Effects: At low concentrations, fatigue in healthy peopls and chest pain in people with heart disease. At higher concsntrations,
fmpalred vision and coordination; headaches; dizziness; confusion; nausea. Can cause flu-llke symptoms that clear up after leaving
home. Fatal at very high concentrations.

levels In Homes: Avarage levels in homes without gas stoves vary from 0.5 to & parts per million (ppm). Levels near properly adjusted
gas stoves are often 5 to 18 ppm and those near pootly adjusied stoves may be 30 ppm or higher.

Steps to Reduce Exposure:

Keep gas appliances properly adjusted.

Conslder purchasing a vented space heater when replacing an unvented one.

Use proper fuel In kerosene space heaters.

Install and use an exhaust fan vented o outdoors over gas stoves,

Open flues when fireplaces are in use,

Choose properly sized woodstoves that are cerlifled to meat EPA emission standards Maka certain that doors on all woodstoves

fit tightly.

» Have a trained professional inspect, clean, and tune-up central heating system (furnaces, fluas, and chimneys} annually. Repair
any leaks promptly.

+ Do notldie the car inside garage.

* & & > >

NITROGEN DIOXIDE (NOz)

Sources: Kerosane heaters, unvented gas stoves and heaters. Environmental tobacco smoke. Health Effects: Eya, nose, and throat
irritatlon. May cause Impaired lung function and increased respiratory infections in young children.

Levels in Homes: Average lavel in homes without combustion appliances is about half that of outdoors. In homes with gas stoves,
kerosene heaters, or unvented gas space heaters, indoor levels often exceed outdoor levels.

Steps to Reduce Exposure: See steps under carbon nonoxids.

ORGANIC GASES P-Appx
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disinfectants; moth repellents and air fresheners; stored fuels and automotive products; hobby supplies; dry-cleanad clothing..

Health Effects: Eye, nose, and throat Irritation; headaches, loss of coordination, nausea; damage to fiver, kidnay, and central nervous
system. Some organics can cause cancer in animals; scme are suspectad or known fo cause cancer in humans.

Levels in Homes: Studies have found that lsvels of several organics average 2 to 6 times higher indoors than outdoors. During and for
several hours immadiately after cerfain activities, such as paint stripping, levels may be 1,000 times background outdoor levels.

Steps to Reduce Exposure:

Usa housshold products according to manufac-turer's directions.

Make sure you provide plenty of fresh air when using thesa products,

Throw away unused or little-used containers safely; buy In quantities that you will use soon,
Keap out of reach of children and pets.

Never mix household care products unless directed on the labal.
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RESPIRABLE PARTICLES

Sources: Fireplaces, woodstoves, and kerosene heaters. Environmental tobacco smoke.

Health Effects: Eye, nose, and throat irritation; respiratory infections and bronchitls; lung cancer. (Effects atiributable to environmental
tobacco smoke are listed elsewhera.)

Levels In Homes: Particle levels in homes without smaoking or other strong particle sources are the same as, or lower than, oufdoor
levels.

Stops to Reduce Exposure:

+ Vent all furnaces to outdoors; keep doors to rest of house open when using unvented space heaters.

« Choose properly sized woodstoves, certified to meet EPA emission standards; make certain that doors on all woodstoves fit
tightly. .

» Have a trained professional Inspect, clean, and tune-up central heating system (furnace, flues, and chimneys) annually. Repair
any leaks promptly.

» Change filters on central heating and cooling systems and alr cleaners according to manufacturer's directions.

FORMALDEHYDE

Sources: Pregsed wood products (hardwood plywood wall paneling, particleboard, fiberboard) and furniture made with these pressed
wood products. Urea-formaldehyde foam insulation (UFFI). Combustion sources and environmental tobacco smoke, Durable press
drapes, other textiles, and glues.

Health Effects: Eye, nose, and throat irritation; wheezing and coughing; fatigue; skin rash; severe allergic reactions. May cause cancer.
May also cause other effects listed under “organic gases."

Levels In Homes: Average concentrations in older homes without UFFI are generally well below 0.1 (ppm). In homes with significant
amounts of new pressed wood products, levels can be greater than 0.3 ppm.

Stepse to Reduce Exposure:

» Use "exterior-grade” pressed wood products (lower-emitting because they contain phenot resins, not urea resing).
» Use alr conditioning and dehumidifiers to maintain moderate temperature and reduce humidlty levels.
¢ Increase ventllation, particularly after bringing new sources of formaldehyde into the home. ’

PESTICIDES

Sources: Preducts used to kill household pests (insecticides, termiticides, and disinfectants). Also, products used on lawns and gardens
that drift or are tracked inside the house. . :

Health Effects: Irritation to eye, nose, and throat; damage to central nervous system and kidney; increased risk of cancer.
Levels in Homes: Preliminary research shows witlespread presence of pesticide residues in homes.

P-Appx
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Uss strictly according to manufaclurer's directions.

Mix or dilute cutdoors.

Apply only in recommended quantities,

Increase ventilation when using indoors. Teke plants or pets outdoors when applying pesticides to them.
Use nonchemical methods of past control whare possible,

If you use a pest control company, select it carefully.

Do not store unneaded pesticides inside home; dispose of unwanted containers safely.

Store clothes with moth repellents in separately ventilated areas, if possible.

Keep indoor spaces clean, dry, and well ventilated to avoid pest and odor problems.
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ASBESTOS

Sources: Deteriorating, damaged, or disturbed insulation, fireproofing, acoustical materials, émd floor tiles.

Health Effects: No immediate symptoms, but long-term risk of chest and abdominal cancers and lung diseases. Smokers are at higher
. sk of developing ashestos-induced lung cancer.

Levels in Homes: Elevated levels can occur in homes where ashestos-containing materials are damaged or disturbed.
' Steps to Reduce Exposure:

« ltis best to leave undamaged asbestos material alone if it is not flkely to be disturbed.
» Use frained and qualified contractors for control measures that may disturb ashestos and for cleanup.
+ Follow proper procedures in replacing woodstove door gaskets that may contain ashestos.

LEAD

Sources: Lead-based paint, conteminated soil, dust, and drinking water.

Heaith Effects: Lead affects practically &1l systems within the body. Lead at high levels (lead levels af or above 80 micrograms per
daclliter (80 ug/dl) of blood) can cause convulsions, coma, and even death. Lower levels of fead can cause adverse health effects on the’
central nervous system, kidney, and blood cells. Blood lead levels as low as 10 ug/dl can impair mental and physical development.

Steps to Reduce Exposure:

Kaep areas where children play as dust-free and clean as possible.

Leave lead-based paint undisturbed if it is in good condition; do not sand or burn off paint that may contain lead.
Do not remoave lead palnt yoursslf,

Do not bring lead dust info the home. .

If your work or hobby involves lead, change clothes and use doormats before entering your home.

Eat a balanced diet, rich in calcium and iron,

Raturn to the Table of Contents

WHERE TO GO FOR ADDITIONAL INFORMATION ON INDOOR AIR
QUALITY

DISCLAIMER: Links to other Federal Agencies on this page are pointers to other hosls and locatlons in the Internet. The information on
this is provided here as a service.

-Federal Information Sources for Indoor Air Quality

Federal agencies with indoor air quallty information may be contactad as follows:

U. 8. Environmental Protection Agency (U.S. EPA)

INDOOR AIR QUALITY - Information Clearinghouse (JAQ INFQ)
P.0. Box 37133 : P-Appx
Washington, DC 20013-7133 125
{800} 438-4318; (703) 356-4020
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Cperates Monday fo Friday from 8a.m. to 5p.m. Eastern Standard Time (EST). Distributes EPA publications, answers questions on the
phone, and makes referrals to other nonprofit and governmental organizations.

NATIONAL RADON HOTLINES

(800) SOS-RADON

- [(800) 767-7236)

Information recording operates 24 hours a day.

NATIONAL LEAD INFORMATION CENTER

(800) LEAD-FYI

[(8B0D) 532-3384]

Operates 24 hours a day, seven days a week, Callers may ordet an information package. To speak to an informatlion specialist, call
(800) 424-5323. Operates Monday to Friday from 8;30a.m, to §p.m. EST.

NATIONAL PESTICIDES TELECOMMUNICATIONS NETWORK

. National toll-free number: {800) 868-PEST

{In Oregon - (800) 858-7378]

Opsrates Monday to Friday from 6:30a.m. to 4:30p.m. Pacific Time. Provides information about pesticides to the general public and the
medical, veterinary, and professionaf communities. Medical and government personnel may call 800-858-7377.

RCRA/SUPERFUND HOTLINE

National toll-free number: (800) 424-9346

In Washington, DC area: (703) 412-9810

Operates Mondgy {o Friday from 8:30a.m. to 7:30p.m. EST. Provides information on regulations under both the Resources Conservation
and Recovery Act (including solid and hazardous waste issues) and the Superfund law.

SAFE DRINKING WATER HOTLINE

(800) 4264791

Operates Monday to Friday from 8:30a.m. to 5p.m. EST. Provides information on regulations under the Safe Drinking Water Act, lead
and radon In drinking water, filter information, and a list of state drinking water offices.

TSCA ASSISTANCE INFORMATION SERVICE

(202) 554-1404

Operates Monday to Friday from 8:30a.m. to Sp.m. EST. Provides lnformatlon on regulations under the Toxic Substances Confrol Act
and on EPA's asbestos program.

U.S. Consumer Product Safety Commission (CPSC) [http:ﬂﬁvww.cpsc.qovf]

Washington, DC 20207-0001

Product Safely Hotline; (800) 638-CPSC

Teletypewriter for the hearing impaired {outside Maryland): (301) 505-7054;

Maryland only: (800) 492-8104,

Recorded information is avallable 24 hours a day when calling from a touch-fone phone Operators are on duty Monday to Friday from
10:30 to 4 EST to take complaints about unsafe consumer products.

| CPSC Regional Offices

Eastern Reglonal Center
201 Varick Street, Room 903
New York, NY 10014-4811
(212) 620-4120

States in Eastern Ragion: Alabama, Connacticut, Delaware, District of Columbia, Florida, Georgia, Maine, Maryland, Massachusetits,
Mississippi, New Hampshire, New Jersey, New York, Narth Carolina, Pennsylvania, Puerto Rico, Rhade Island, South Carolina,
Tennessee, Vermont, Virginia, Virgin Islands, West Virginia

Cantral Regional Center

230 South Dearborn Street, Room 2944
Chicago, 1l. 60604-1601

- (312) 353-8260

States in Gentral Region: Arkansas, lllinois, Indiana, lowa, Kansas, Kemucky, Louisiana, Michigan, Minnesota, Missouri, Nebraska,
North Dakota, Ohio, Oklahoma, South Dakota, Texas, Wisconsin

Waestern Reglonal Center

1301 Clay Street, Suite 610-N

QOakland, CA 24612-5217

(610) 837-4050 P-Appx
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Washington, Wyoming _
U.S. Department of Housing and Urban Development [hitp:/iwww.hud.gov/]

Office of Energy and the Envirenment, Washington, DG 20410
HUD USER National toll-free number; {800) 245-2691
In Washington, DC area; (301) 251-5154

U.S. Department of Energy [http://iwww.doe.qov/]

Office of Conservation and Renewable Energy
1000 Independence Ave., SW, Washington, DC 20585

Conservation and Renewable Energy Inquiry and Referral Service (CAREIRS)
PO Box 3048, Merrifield, VA 221186; (800) 523-2029.
Operates Monday to Friday from 9 to 5§ EST. Provides consumer information on conservation and renewable energy in residences.

U.8. Public Health Service

Division of Federal Cccupational Health
Offlce of Environmental Hygiene, Reglon Ill, Room 1310
356356 Market St., Philadelphia, PA 19104
(215) 596-1888; fax: 215-696-5024
Provides indoor air qualily consultative services to federal agency managers.

Centers for Disease Gontrol and Prevention [http:/imww.cdc.gov]

Lead Poisoning Prevention Branch
Centers for Digease Control and Prevention
4770 Buford Highway, NE (F-42)

Atlanta, GA 30341-3724

(800) 488-7330

Office on Smoking and Health

Centers for Disease Control and Prevention
4770 Buford Highway, NE (K-50)

Atlanta, GA 30341-3724

{(404) 488-5701

Qccupational Safety and Health Administration (OSHA)[http://www.osha.gov/]

Offica of Information and Consumer Affalrs
Room N-3647, 200 Conslitution Avenue, NwW
Washington, DC 20210

(202) 219-8151

Bonneville Power Administration

Portland, OR 97208

General Services Administration

18th and F Streets, NW
Waeghington, DC 20406

Tennesee Valley Authority

industrial Hygiene Branch
Mullipurpose Building (1-8B)
Muscle Shoals, AL 35660

State and Local Organizations
P-Appx
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agencies responsible for health or air quality contral is the best way to start getting information from your state or local government. To
obtalh state agency contacts, write or call EPA's 1AQ Infi jon Clearinghouse, (800) 438-4318, (703) 366-4020 in the Washington,
D.C. area. ’ )

Other Organizations

The following organizations have information specifically discussed in this booklet. Call the JAQ Information Clearinghouse at (800) 438-
4318 for the names of a varisty of organizations that have more information on specific and general indoor air qualily issues.

American Assoclation of Poison Control Centers (AAPGG)
3800 Reservoir Road, NW

Washington, DC 20007

Wabiste: www.aapcc.org

Association of Home Appllance Manufacturers (AHAM)
20 North Wacker Drive

Chicago, IL 60606

(312) 984-5800, ext. 308

Wahsite: www.aham.org

Amerlcan Society of Heating, Refrigerating, and Air-Conditioning (ASHRAE)
1791 Tullie Circle NE

Atlanta, GA 30329

Website: www.ashrae.org

World Health Organization (WHQ)
Publications Center

49 Sheridan Avenue

Albany, NY 12210

Website: www.who.org

Your Local American Lung Associafion (ALA)
National ALA Headquarters

1740 Broadway

New York, NY 10019

{800) LUNG-USA

Wahsite: www.lungusa.org

Return to the Table of Contents
GLOSSARY OF TERMS

ACID AEROSOL.: Acidic liguid or solid particles that are small enougjh to become airborne. High concentrations of acid asrosols can ba
irritating to the lungs and have been associated with some respiratory diseases, such as asthma.

ANIMAL DANDER: Tiny scales of animaf skin.
ALLERGEN: A substance capable of causing an allergic reaction because of an individual's sensitivity to that substancs.
ALLERGIC RHINITIS: Inflammation of the mucous membranes In the nose that is caused by an allergic reaction.

BUILDING-RELATED ILLNESS: A discrets, identifiable disease or illness that can be traced to a specific pollutant or source within a
bullding. (Contrast with "Sick building syndrome").

CHEMICAL SENSITIZATION: Evidence suggests that some people may develop health problems characterized by effects such as
dizziness, eye and throat irrilation, chest tightness, and nasal congestion that appear whenever they are exposed to certain chemicals.
Paopla may react to even trace amounts of chemicals fo which they have bacome "sensitized."

ENVIRONMENTAL TOBACCO SMOKE (ETS): Mixture of smoke from the burning end of a cigarette, pips, or cigar and smoke exhaled
by the smoker {also sacondhand smoke or passive smoking).

FUNGt: Any of a group of parasific lower plants that lack chlorophyll, including molds and mildews.

HUMIDIFIER FEVER: A respiratory illness caused by exposure fo toxins from micreorganisms found in wet or molst areas in humidifiers
and alr conditioners, Also called air conditioner or ventilation fevet. P- Appx

HYPERSENSITIVITY PNEUMONITIS: A group of respiratory diseasas that cause inflammation of the lung (specifically grar?lu%gatous



cells). Most forms of hypersensitivity pneumon-itis are caused by the Inhalatlon of organic dusts, including molds.

ORGANIC COMPOUNDS: Chemicals that contain carbon, Volatile organic compounds vaporize af room temperature and prassure.
Thay are found in many indoor sources, including many common housshold preducts and building materials.

PICOCURIE (pCi): A unit for measuring radioactivity, often expressed as picocurias pet liter (pCi/L) of air.

PRESSED WOOD PRODUCTS: A group of materials used in building and furniture construction that are mage from wood veneers,
particles, or fibers bonded togsther with an adhesive under heat and pressure. )

RADON (Rn} AND RADON DECAY PRODUCTS: Radon is a radioactive gas formad in the dacay of uranium. The radon decay products
(also called radon daughters or progeny) can be breathad into the lung whers they continue to release radiation as they further decay.

SICK BUILDING SYNDROME: Term that refers to a set of symptoms that affect some number of bullding occupants during the time they
spend in the building and diminish or go away during periods when they |eave the bullding. Cannot be traced io specific pollutants or
sources within the building. (Contrast with "Bullding related iiiness").

VENTILATION RATE: The rate at which indoor air enters and leaves a building. Expressed in one of two ways: the number of changes
of outdoor air per unit of time (air changes per hour, or "ach") or the rate at which a volume of outdeor alr enters per unit of time (cubic
feet per minute, or "cfm"). .

R the Table of Contents

How Do | Order a Copy of This Booklet?

Sendg your publication request to publications@cpsc.gov. This publication may be reproduced in part or in whole by an individual or
organization without permission.

Return to the Table of Contepts
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The CPSG and the EPA have not reviewed or approved all the information and documents on indoor air quality that may be provided by
other groups or organlzations.

Consumers can obtaln this publication and additional publication information from the Publications section of CPSC's web site or by
sending your publication request to info@cpsc.qov.

This document I8 In the public domain. It may be repreduced without change in part or whole by an individual or organization without
permission. If It Is reproduced, however, the Commission would appreciate knowing how It is used. Write tha U.S. Censumer Product
Safety Commission, Office of Information and Public Affalrs, 4330 East West Highway, Bethesda, MD 20814 or send an e-mail via

CPSC's Oni-Lina Form.

The U.8. Consumer Product Safety Commission is charged with protecting the public from unreasonable risks of serious injury or death
from thousands of types of consumer products under the agency's jurisdiction. The CPSC Is commitied to protecting consumers and
famllies from products that pose a fire, electrical, chemical, or meshanioal hazard. The CPSC's work to ensure the safety of consumer
products - such as toys, cribs, power tools, cigarstte lighters, and housshold chemicals - contributed slgnificantly to the decline in the rate
of deaths and injuries associated with consumer products over the past 30 years.

To report & dangerous product or a product-related injury, call CPSC's hotline at {800) 638-2772 or CPSC's teletypewriter at {301) 595-
7054, or visit CPSC's web site at www.cpsc.govitalk.html. To join & CPSC email subscription list, please go to :
bitos:ifwww coso.govicpsdlist aspx. Consumers can obtain this release and recall Information at CPSC's Web site at www.cnsc.gov,
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ELECTRONIC FILING OF APPENDIX CERTIFICATION

I certify that this appendix has been filed electronically in
conformance with Wis. Stat. § 809.19(13) and that pursuant to
Wis. Stat. § 809.19(13)(f), the electronic form of this appendix is
identical to the paper copy of the appendlx

Dated: April ‘5 5011

2 Kast Mifflin Street, Suite 200
Post Office Box 1767

Madison, WI 53701-1767

tel. (608) 257-5661

fax (608) 257-5444
akurtz@axley.com
tharber@axley.com
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IL.

ISSUES

WOULD A REASONABLE INSURED CONCLUDE THAT THE
ACCUMULATION OF BAT GUANO WAS COVERED BY THEIR
HOMEOWNER'’S POLICY?

The Circuit Court answered: No.
The Court of Appeals answered: Yes.

DOES THE ACUMMULATION OF BAT GUANO FALL UNDER
A STANDARD POLLUTION EXCLUSION PROVISION IN A
HOMEOWNER’S POLICY AS A POLLUTANT?

The Circuit Court answered: Yes.
The Court of Appeals answered: No.



STATEMENT OF THE CASE

A. Introduction

Plaintiff-Appellants agree this is a coverage dispute under a
homeowner’s insurance policy in which the Court of Appeals found coverage
because of ambiguity in the policy. The Court of Appeals was correct. This
Court should affirm the Court of Appeals decision and provide that the AOT'
policy provides coverage for the HIRSCHHORNS’ loss in order to give effect
to the homeowner’s reasonable expectations and language in the subject
policy.

B. Factual Summary

On May 21, 2004, AOI issued an insurance policy to HIRSCHHORNS
insuring their vacation home in Oneida County, Wisconsin (hereinafter
referred to as the “insured premises”). (R.11: 1). The policy covered the
dwelling, outbuildings and personal property at the insured premises against

risk of accidental, direct and physical loss. (R.1: 7-19). This policy was in

force in 2007 (the year of the loss at issue). Hirschhorn v. Auto-Owners

Insurance Company, 330 Wis. 2d 232, 2.

Regular inspections and maintenance had been performed on the house

since 1981. (R.18: 5-10). Once or twice a month, since 1981, a next-door

! Plaintiffs-Appellants, Joel Hirschhorn and Evelyn F. Hirschhorn, will be referred to as
“HIRSCHHORNS.” Defendant-Respondent-Petitioner, Auto-Owners Insurance Company,
will be referred to as “AQOIL.” References to the record will be (R.Doc#:P#). References to
AQT’s Initial Brief will be (AOLB., p.___).



neighbor or house cleaner would access the house to inspect, clean as
necessary, and assure the HIRSCHHORNS no damage had been done to the
home during their absence. If necessary, the individual would make any and
all repairs, improvements and conduct any maintenance to the house. (R.18:
5-17). During this time, no bat guano was ever found in the house.

In early May, 2007, Joel Hirschhorn (“JOEL HIRSCHHORN”), met
with a real estate broker for the purpose of listing the insured premises for sale,
(R.12: 2), they found no signs of bats during the inspection. (R.18: 24).
However, in mid-to-late July of 2007, the real estate broker, while inspecting
the house, detected the presence of bats and, with JOEL HIRSCHHORN’S
knowledge and consent, undertook an effort to remove same and clean the
premises. (R.12: 3-4). Hirschhorn, 330 Wis. 2d 232, 92.

The HIRSCHHORNS and family stayed at the insured premises
between August 9 and 14, 2007. During their vacation they noticed a
penetrating and offensive odor emanating from the home. (R.18: 26-28).
Upon leaving on August 14, 2007, HIRSCHHORNS arranged for a contractor
to complete a more thorough inspection of the home. (R.18: 85-95). The
contractor determined that the cause of the offensive odor was the
accumulation of bat guano between the siding and the walls of the home,
resulting in damage to the insured premises. (R.18: 85-95). The contractor

gave JOEL HIRSCHHORN an estimate to remediate the bat guano problem,



but could not guarantee that the removal of the accumulated bat guano and
clean up would rid the home of the odor. (R.18: 90-91, 95-97).

On October 23, 2007, HIRSCHHORNS filed a property loss notice
with AOIL. The property loss notice was only partial; HIRSCHHORNS never
claimed total loss. AQOI, without making any attempt to investigate the
claim, or inspect the condition of the home, immediately denied the claim
three (3) days later. (R.18: 116-117, 122). In its letter to HIRSCHHORNS,
AOQOI acknowledged that the “policy does cover bats,” but denied the claim
because an accumulation of bat guano “[was] not sudden and accidental.”
(R.18: 116-117). AOI concluded that the loss was a maintenance issue and
not covered by the policy due to the policy’s exclusion for faulty, inadequate
or defective maintenance. (R.18: 116-117). Hirschhorn, 330 Wis. 2d 232, 3.

After the denial of the claim by AOI, on November 4, 2007,
HIRSCHHORNS entered into a contract with Cornerstone Builders to
demolish the existing home and construct a new one. (R.17: 1).
HIRSCHHORNS believed that, under the circumstances, economically it was
more practical to demolish the existing house and rebuild because the home
had become uninhabitable for them and now had significantly less market

value due to the penetrating and offensive odor. (R.11: 3).



On February 22, 2009, AOI issued its Revised Position Letter,” (R.18:
120-121), asserting the pollution exclusion provision of the policy as the
reason for denying coverage. This was the first time AOI had raised that as a
basis for denying coverage, which was over four (4) months after the house
had been demolished® and construction of a new house on the same lot had
commenced. Hirschhorn, 330 Wis. 2d 232, 3.

C. Procedural Posture

On May 15, 2008, HIRSCHHORNS filed their Complaint in the
Circuit Court for Oneida County, Wisconsin. (R.1: 1-6). The Complaint set
forth two claims against AOI: 1) breach of contract, and 2) bad faith. (P —
Appx. 28-32, R.1: 2-6). After issue was joined, both parties filed Motions for
Summary Judgment and supporting papers, affidavits and briefs. (R.6: 1-3, R.
7: 1-16, R.14: 1-2, R.11: 14, R.12: 1-28, R.13: 1-19, R.15: 1-45, R.17: 1-24,
R.18:1-133, R.23: 1-27).

In an oral ruling, on April 6, 2009, the Honorable Mark A. Mangerson
found that there was coverage under the terms of the policy and that none of
the exclusions (including the pollution exclusion) applied to bar coverage by

AOI. (R.24: 24-28, P-Appx 19, 21-22). The Circuit Court stated:

When we talk about pollution, it’s usually a leakage or
seeping from a polluted area into some other area causing
damage. And we don’t have that same situation here. We
have the damage actually being caused by things coming into

? Interestingly, AOI’s Brief fails to inform this Court about the various reasons given by AOI
for denial of the claim.
* At no time did AOI ask or attempt to inspect the subject premises.



the structure and the deposit being actually made in the
structure, which isn’t the same as the traditional pollution
cases. (R. 24:27, P-Appx 22).

AOQI subsequently moved for reconsideration, (R.27: 1-13), addressing
only the pollution exclusion issue, claiming to have “missed the mark” in its
handling of the pollution exclusion issue previously. (R.27: 6). The
HIRSCHHORNS timely filed their Brief in Opposition to AOI’s Motion for
Reconsideration. (R.25: 1-3).

On September 18, 2009, without any oral argument or further
evidentiary hearing, the Circuit Court issued its Decision and Order on
Respondent’s Motion for Reconsideration. (R.26: 1-4, P-Appx. 11-14). The
Circuit Court “affirmed its ruling on the 1nitial issue of coverage under the
policy,” (R.26: 1, P-Appx. 11), but, contrary to the previous decision
announced from the bench, then ruled that the pollution exclusion provision
of the policy applied to bar coverage for the damages caused by the
accumulation of bat guano and urine in the HIRSCHHORNS’ residence.
(R.26: 3-4, P-Appx. 13-14). In other words, the Court agreed that there was
coverage for “bats,” as the Court found: “[a]ssuming an additional cause of
the entry is by the bats a structural defect or faulty maintenance, the ensuing
loss exception applies . . . This court declines Auto-Owners’ invitation to
reverse itself on these findings.” (P-Appx 12). However, the Court decided
the pollution exclusion applied, and dismissed HIRSCHHORNS’ lawsuit.

The HIRSCHHORNS appealed.



On October 19, 2010, the Court of Appeals reversed the Circuit Court’s
Decision and Order granting AQOI's Motion for Reconsideration and
dismissing the case. Hirschhorn, 2010 WI App 154, 9 15, 330 Wis. 2d 232,
792 N.W.2d 639. The Court of Appeals held that a reasonable insured
would not view the accumulation of bat guano as within the pollution
exclusion and analogized the bat guano to exhaled carbon dioxide, which
was found not to be a pollutant within the pollution exclusion in

Donaldson v. Urban Land Interests, Inc., 211 Wis. 2d 224, 230, 564

N.W.2d 728 (1997). Hirschhorn, 330 Wis. 2d 232, q 10.

STANDARD OF REVIEW

“Interpretation of a policy presents a question of law, which [this Court]
review[s] independently of the determinations rendered by the circuit court

and the court of appeals.” Zarder v. Humana Ins. Co., 2010 WI 35, 922, 324

Wis. 2d 325, 782 N.W.2d 682; citing Liebovich v. Minn. Ins. Co., 2008 WI 75,

917, 310 Wis. 2d 751.



ARGUMENT

A. UNDER THE PLAIN MEANING OF AOI’'S POLLUTION
EXCLUSION, THERE IS COVERAGE FOR LOSSES
RESULTING FROM AN ACCUMULATION OF BAT
GUANO OR FROM THE ODORS EMANATING
THEREFROM

The Courts “must first determine whether any policy language relating

to the disputed coverage is ambiguous.” Wadzinski v. Auto-Owners Ins. Co.,
2011 Wisc. App. LEXIS 155, 48; citing Folkman v. Quamme, 2003 WI 116,
913, 264 Wis. 2d 617, 665 N.W.2d 857. “If words or phrases in a policy are
susceptible to more than one reasonable construction, they are ambiguous.”

Zarder, 2010 WI 35, 926; citing Lisowski v. Hastings Mut. Ins. Co., 2009 WI

11, 99, 315 Wis. 2d 388, 759 N.W.2d 754. Undefined words and phrases in
an insurance policy are given their common and ordinary meaning, and are
construed as they would be understood by a reasonable insured. Id., 926;

citing Acuity v. Bagadia, 2008 WI 62, 413, 310 Wis. 2d 197, 750 N.W.2d 817.

“A word or phrase may be unambiguous in one situation, and yet be
ambiguous in another . . . Permitting the facts of a case to gauge ambiguity
simply acknowledges that reasonable minds can differ about a statute’s
application [here, an insurance policy] when the text is a constant but the
circumstances to which the text may apply are kaleidoscopic.” Zarder, 2010

WI 35, 942; citing Seider v. O’Connell, 2000 WI 76, 943, 236 Wis. 2d 211, 612

N.W.2d 659. “‘Of primary importance is that the language of an insurance



policy should be interpreted to mean what a reasonable person in the
position of the insured would have understood the words to mean.’”
Wadzinski, 2011 Wisc. App. LEXIS at §8; quoting General Cas. Co. v. Hills,
209 Wis. 2d 167, 175, 561 N.W.2d 718. [Emphasis added].

“Ambiguous terms in an insurance contract are construed in favor of
coverage for the insured.” Zarder, 2010 WI 35, 948; citing Bagadia, 310 Wis.
2d 197, 942. “‘[Blecause the insurer is in a position to write its insurance
contracts with the exact language it chooses — so long as the language
conforms to statutory and administrative law — ambiguity in that language is
construed in favor of an insured seeking coverage.”” 1d., 427; quoting Froedtert

Mem’l Lutheran Hosp. v. Nat’l States Ins., 2009 WI 33, 943, 317 Wis. 2d 54,

765 N.W.2d 251. The courts have said many times, many ways that an
insurer’s intended meaning is irrelevant, for the touchstone is what the
ordinary person in the position of the insured understands the words in the
policy to mean. Folkman, 2003 WI 116, 4 17.

This Court has held that the policy is construed “neither through the

b

magnifying eye of a technical lawyer,” nor from the vantage point of those
sophisticated in the ways of the insurance field, but as the ordinary insured

reads it. Handal v. American Farmers Mutual Casualty Co., 79 Wis. 2d 67,

77, 255 N.W. 2d 903 (1977). It is clear that ambiguous policies always create
coverage, as they should, because courts construe ambiguities against the

insurer. Kaun v. Industrial Fire and Cas. Ins. Co., 148 Wis. 2d 662, 669, 436




N.W. 2d 321 (1989). As the drafter of the policy, AOI is solely able to avoid
creating confusion by including the appropriate language. Insurers are
“married” to the language they have chosen. An insurance company which
authors ambiguous language in its insurance policy should expect a judicial

construction contrary to what it claims it intended. McPhee v. American

Motorist Ins. Co., 57 Wis. 2d 669, 682, 205 N.W. 2d 152 (1973).

The damages suffered by the HIRSCHHORNS are covered by AOI’s
homeowner’s policy. The accumulation of bat guano and urine within the
walls and attic of their residence, which resulted in a “penetrating and
offensive odor” rendering the vacation home uninhabitable and significantly
less marketable, does not fall under the plain meaning of the pollution
exclusion provision of the policy.

The pollution exclusion provision in AOI’s homeowner’s insurance
policy excludes coverage of “loss resulting directly or indirectly from ...
discharge, release, escape, seepage, migration or dispersal of pollutants...”
(R.1: 27). Two elements must be present in order for the pollution exclusion
to apply and bar coverage: 1) the damage must result from the “discharge,
release, escape, seepage, migration or dispersal” of the damaging substance,
and 2) the substance that caused the damage must be a “pollutant” within the
meaning of the policy. Although AOI contends both of these elements are

met, neither is present in this case.

10



AOI repeatedly contends that the damages suffered by the
HIRSCHHORNS are excluded from coverage under the pollution exclusion
clause of AOI's homeowner’s insurance policy. It should be noted that AOI,
the Circuit Court and Court of Appeals all agree that bats themselves are
actually covered under the policy. Specifically, AOI argues that both the bat
guano and the odors emanating therefrom were “discharged, released, and
dispersed” throughout the HIRSCHHORN’S home. AOI further argues that
the “penetrating and offensive odor” from the accumulation of bat guano is a
“gaseous” “irritant” and “contaminant.” (AOILB., p. 21-23). AOI also argues
that bat guano is a “solid,” “liquid” “contaminant” and “irritant” which
constitutes “waste.” (AOILB., p. 23-26). However, AOI’s contentions are
contradicted by the facts of this case and Wisconsin case law.

AQOTI’s homeowner’s insurance policy defines “pollutants” as “any solid,
liquid, gaseous or thermal irritant or contaminant, including smoke, vapor,
soot, fumes, acids, alkalis, chemicals, liquids, gasses and waste. Waste
includes materials to be recycled, reconditioned or reclaimed.” (P-Appx. 26,
27 R.1: 18). These terms, which AOI contends excludes coverage, are overly
broad and susceptible to more than one reasonable interpretation, and are thus
ambiguous. Noticeably neither the words “odors” nor “smells” are included

in the definition.

11



1. The Bat Guano and Odor Emanating Therefrom Were Not Discharged,
Released, and Dispersed Throughout the Hirschhorns' Home

The damage at issue in this case was not caused by the “discharge,
release, escape, seepage, migration or dispersal” of bat guano or the odor
emanating therefrom throughout the HIRSCHHORN'’S home, but rather by
the “accumulation” of bat guano in specific locations in the home. There is
no question that bat guano was discharged or released into the attic and walls
of the HIRSCHHORN residence, however this “discharge or release” of the
guano and the odor was not the cause of the damage — the accumulation was.

This situation is analogous to an infestation of mold within an insured’s
home. When mold infests a reasonable insured’s home, it is not the smell of
the individual mold spores that causes the damage, but the accumulation of
mold spores. If only one or two mold spores existed, the damage would not
occur. Sub judice, had only one bat housed itself in the siding of the residence
and discharged small amounts of guano, the damage would not have
occurred, as the discharge of only a few guano droppings would not result in a
smell so offensive as to render the residence “uninhabitable and unsalable.”
By analogy, if this Court were to accept AOI’s argument, it would be the same
as finding that an insured who had “fire” coverage being told s/he did not
have coverage for the concomitant smoke and/or soot which traveled
throughout the rest of the house as a result of the fire, though the latter was

confined to just one room. That is like saying HIRSCHHORNS house is

12



covered for damage by bats, but not for damage caused by their guano. This is
an unreasonable interpretation of the language in this AOI policy.

The damage at issue in this case resulted from the “accumulation” of
bat guano within the confined, unventilated space of the walls. It was the
unmeasured accumulation of guano that resulted in the offensive odor, not the
“discharge, release, escape, seepage, migration or dispersal” of the guano.
Thus, the first requirement for excluding coverage under AOI’s pollution
exclusion has not been met and therefore, the pollution exclusion does not
apply barring coverage.

2. The Odor Emanating From the Accumulation of Bat Guano is not a

“Gaseous” “Irritant” or “Contaminant” That Was “Released” and
“Dispersed” Throughout the HIRSCHHORNS’ Home

AOI contends that the “penetrating and offensive odor” was a
“gaseous” “irritant” or “contaminant” which was “released” and “dispersed”
throughout the HIRSCHHORNS’ home. However, this contention
contradicts the facts of this case and Wisconsin case law and therefore fails to
meet the second element necessary to bar coverage.

AQT’s contention, that the “penetrating and offensive odor” falls under
this exclusion provision as a “pollutant,” belies the policy itself. “Odor” is not
listed in the definition of pollutant. (R.1: 18). Had AOI intended to exclude
coverage for “penetrating and offensive odor[s],” it could and would have

written that simple, unequivocal phrase into the pollution exclusion

provision of the homeowner’s policy. Wisconsin case law could not be more

13



clear on this point. Zarder, 2010 WI 35, 427; citing Froedtert Mem’l Lutheran

Hosp., 2009 WI 33, 943.

Moreover, a reasonable insured would not think the common and
ordinary meanings of “gas[]” or “fume” would include “odor” or “smell”
from bat guano. The policy does not make clear, on its face, that a
“penetrating and offensive odor” is included under the definition of
“pollutant.” A reasonable insured should not have to go to a dictionary and
search the multiple definitions of any term contained in their homeowner’s
policy to have an understanding of same. The policy should be clear on its
face so that a reasonable insured is on notice of what is or is not being
covered, and what is or is not excluded from coverage. AOI, as the author of
said policy, should have included “odor” in the definition of “pollutant” if it
wanted to exclude coverage for such. “[B]ecause the insurer is in a position to
write its insurance contracts with the exact language it chooses — so long as the
language conforms to statutory and administrative law — ambiguity in that
language is construed in favor of an insured seeking coverage.” Zarder, 2010
WI 35, 927. (citations omitted).

AOQI further contends that the “penetrating and offensive odor” is an
“irritant” and “contaminant.” In support of this position, AOI relies on

Richland Valley Products, Inc. v. St. Paul Fire & Cas. Co., 201 Wis. 2d 161,

169-170, 548 N.W.2d 127 (Ct. App. 1996). However, AOTI’s reliance on this

case is misplaced.
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In support of this argument, AOI contends that the odor from the bat
guano “penetrated” — i.e. “contaminated” — HIRSCHHORNS house and
personal belongings. (AOIB., p. 22). AOI further contends that the Court of

Appeals’ definition of “contamination” in Richland Valley Products (“an

‘impairment’ or ‘impurity’ ‘resulting from mixture of contact with a foreign

b2

substance’”) (citations omitted), includes the odor emanating from the
accumulation of bat guano. (AOILB., p. 22). However, the definition

provided by the Court of Appeals in Richland Valley Products and relied upon

by AOI is overbroad and demonstrates the inherent ambiguity of the term
“contamination.” An odor is hardly a foreign substance.

Under Richland Valley Products and AOI's definition of

“contamination,” the pollution exclusion is virtually limitless. That is not
what Wisconsin case law provides. In Donaldson, 211 Wis. 2d 224, 564
N.W.2d 728 (1997), this Court, in examining a pollution exclusion clause
identical to AOT’s, held that “[t]he terms ‘irritant’ and ‘contaminant,” when
viewed in isolation, are virtually boundless, for there is virtually no substance
or chemical in existence that would not irritate or damage some person or
property.” 211 Wis. 2d at 232 (citations omitted). This Court went on to

explain that,

without some limiting principle, the pollution exclusion
clause would extend far beyond its intended scope, and lead
to some absurd results. To take but two simple examples,
reading the clause broadly would bar coverage for bodily
injuries suffered by one who slips and falls on the spilled
contents of a bottle of Drano, and for bodily injury caused by

15



an allergic reaction to chlorine in a public pool. Although
Drano and chlorine are both irritants or contaminants that
cause, under certain conditions, bodily injury or property
damage, one would not ordinarily characterize these events
as pollution. Donaldson, 211 Wis. 2d at 232. [Emphasis
added](citations omitted).

The limiting principle applied in Donaldson is the reasonable
expectation of the insured. The Court in Donaldson held that the policy’s
definition of “pollutant” (the same definition found in AOI’s pollution
exclusion provision) was ambiguous.* Id. at 234. The Court explained that a
reasonable insured would expect coverage for damages caused by the
inadequate ventilation of exhaled carbon dioxide. Id. at 235. This holding
was based, in part, on the rationale that while “[e]xhaled carbon dioxide can
achieve an injurious concentration in a poorly ventilated area ... it would not
necessarily be understood by a reasonable insured to meet the policy definition
of a pollutant.” Id. at 231.

The Donaldson Court also noted that exhaled carbon dioxide is “a
universally present and generally harmless in all but the most unusual
instances.” Id. at 234. Directly applying the limiting principle, the Court
found that because the “respiration process which produces exhaled carbon
dioxide is a necessary and natural part of life” a reasonable insured would not

“necessarily view exhaled carbon dioxide as in the same class as ‘smoke,

vapor, soot, fumes, acids, alkalis, chemicals and waste.”” Id. at 234.

* That AOI would ignore the lesson learned in Donaldson and NOT clarify its pollution
exclusion for the mutual benefit of both the insurer and its insured’s is itself puzzling.
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As in Donaldson, sub judice, a reasonable insured would not view a

“penetrating and offensive odor” emanating from the accumulation of bat
guano as “gasses,” “fumes” or “pollution.” Donaldson, 211 Wis. 2d at 234.
A reasonable insured would view an “odor” as a “smell,” which is something
that is generally harmless, except in highly unique unusual circumstances. Id.
Finally, odors from bat guano are akin to a respiration process and are
certainly a natural part of life to a reasonable insured in the Wisconsin
Northwoods. Id.

Thus, applying the “limiting principle” - the reasonable expectation of

the insured - in Donaldson to the limitless definition found in Richland Valley

Products, precludes the pollution exclusion provision of AOI’s homeowner
policy from “extend[ing] far beyond its intended scope, and lead[ing] to [an]
absurd result[.]” Donaldson, 211 Wis. 2d. at 232.

Due to the facially insufficient nature of the pollution exclusion, as well
as the limitless nature of the terms “irritant” and “contaminant,” AQOI’s
argument that the “penetrating and offensive odor” was a “gas[]” or “fume[]”
“irritant” and “contaminant,” and thus a “pollutant,” clearly fails.
Consequently, the pollution exclusion fails and coverage is not barred.

3. Bat Guano is Not a “Solid,” “Liquid” “Contaminant” and “Irritant” That

Was “Released” and “Dispersed” Throughout the Home and Does Not Also

Constitute “Waste”

AOI contends that the bat guano itself is a “solid,” “liquid”

“contaminant” and “irritant,” also constituting “waste,” that was “released”

17



and “dispersed” throughout the HIRSCHHORNS’ home. However, as stated
by the Court of Appeals and consistent with controlling, Wisconsin Supreme
Court case law, bat guano is not a “solid” “liquid” “contaminant,” “irritant,”
or ‘“waste” that was “released” and “dispersed” throughout the
HIRSCHHORNS' home. The Court of Appeals stated it best when it said “in
the context it is presented here, when a person reading the definition arrives at
the term “waste,” poop does not pop into one’s mind.” Hirschhorn, 330 Wis.
2d 232, 912. Although AOI believes this phrase “misses the point,” that is the
exact, and controlling, point. The rules of construction prohibit AOI from
narrowly tailoring the definition of these words to meet its immediate needs.
While it is undisputed that bat guano is either a “solid” or a “liquid,”
those words themselves are not sufficient to fit the definition of

M g

“contaminant,” “irritant,” or most importantly, “waste.” AQOI contends

M

(again) that bat guano “undoubtedly satisfies the definition of ‘contaminant

in Richland Valley Products. However, as discussed supra, pp. 13-17, the

definition of “contaminant” and “irritant” is overbroad and limitless, and
applying the limiting principle from Donaldson (as in the case with the
“odor”) precludes AOI from systematically including bat guano within the
pollution exclusion to meet its needs sub judice.

In Hirschhorn, the Court of Appeals, following the controlling
Wisconsin Supreme Court opinion in Donaldson, applied a similar analysis to

bat guano in concluding it was improperly characterized as “waste:”
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Here, we conclude excreted bat guano is akin to exhaled
carbon dioxide [in Donaldson], both biologically and as a
reasonable insured homeowner would view it regarding the
pollution exclusion. One could review the pollution
exclusion as a whole and reasonably interpret “pollutant” as
not including bat guano excreted inside a house. Therefore,
strictly construing the exclusion and resolving ambiguities in
favor of coverage, we conclude the pollution exclusion does
not eliminate coverage in this case. Hirschhorn, 330 Wis. 2d
232, 9 10.

The Court went on to state that, “[w]hile Donaldson recognized the
terms irritant and contaminant are extremely broad, waste is even more so.
Review of any comprehensive dictionary reveals numerous definitions of
waste, even when used, as here, as a noun.” Id. at §13. The Court further
explained that “waste, in its context here listed as an example of a pollutant,
would not unavoidably be interpreted as excrement. Substituting terms makes
this evident: ‘smoke, vapor, soot, fumes, acids, alkalis, chemicals, liquids,
gasses and [excrement].” As the saying goes, ‘one of these things is not like the
others.”” Id. at 414. (footnote omitted).

AQI, selecting and citing two dictionaries,” provides definitions of
“waste” that make reference to excrement or a similar substance. However, as
noted by the Court of Appeals in Hirschhorn, any “comprehensive dictionary”
1s going to provide multiple definitions of an ambiguous term such as waste.
Id. at q13. By providing two random definitions which benefit its position,

AOQI actually affirms the Court of Appeals conclusion that where the words at

> It is clear AOI has arbitrarily chosen two dictionaries that provide definitions of “waste”
which bolsters its argument, just as AOI accused the Court of Appeals of having improperly
done so. This crystallizes the fact that there are simply too many interpretations of the word
“waste” to render same unambiguous.
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issue are susceptible to more than one interpretation, there is an ambiguity to a
reasonable insured. And, as it is well settled, ambiguities in insurance policies
are rendered versus the insurer and in favor of the insured. Zarder, 2010 WI
35, 948.

AOI fails, however, to address the Court of Appeals rather telling and
cogent observation that “one of these things is not like the others.” Id. at 414.
It is clear that AOI did not intend to include bat guano (much less the smell of
its accumulation) in the definition of pollution as the list of words or phrases
defining pollution are quite specific. Bat guano, or even more generally,
excrement, does not fit the pollution exclusion definitions in the policy. AOI
offers no valid legal rationale for such.

AOI further contends “the fact that a word has multiple definitions does
not render it ambiguous under Wisconsin law.” (AOLB., p. 25); citing United
States Fire Ins. Co. v. Ace Baking Co., 164 Wis. 2d 499, 503, 476 N.W.2d 280
(Ct. App. 1991). While that statement is accurate in context, “a pollution
clause is ambiguous where the insured could reasonably expect coverage

under the facts of the case.” Langone v. Am. Family Mutual Ins. Co., 2007

WI App. 121, 921. [Emphasis added]. Sub judice, nothing in the definition of
“pollution” puts a reasonable insured on notice that bat guano or the odor
emanating from it would not be covered by the policy. In fact, the term
“waste,” under which AOI contends bat guano falls, is further explained by

the policy as “including materials to be recycled, reconditioned or reclaimed.”
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(P-Appx. 26). Nothing about those three words relates in any way to
excrement. Thus, it is clear that under the facts of this case, an insured could
reasonably expect coverage for damage resulting from the accumulation of bat
guano and the smell emanating therefrom in a Wisconsin Northwoods home.

The Court of Appeals, following the Wisconsin Supreme Court in
Donaldson, held that the definition of “pollutant,” as it appears in AOI’s
homeowner’s insurance policy is ambiguous. See Hirschhorn, 330 Wis. 2d
232, 9 10, and Donaldson, 211 Wis. 2d at 231, respectively. The Court of
Appeals was, simply, correct.

One must look to the reasonable expectations of the insured in
interpreting the definition as it applies to various substances. A reasonable
insured, owning a home in the Wisconsin Northwoods, would not expect bat
guano to “qualify” as a “pollutant” within the policy’s pollution exclusion
clause. Reasonableness is to be interpreted in the “shoes” of a similarly
situated insured. It is clear that both the Wisconsin Supreme Court’s decision
in Donaldson and the Court of Appeals’ decision in Hirschhorn support this
conclusion. Therefore, according to the well established and time honored
principle of law that “ambiguities are to be resolved in favor of coverage,
while coverage exclusion clauses are narrowly construed against the insurer,”
Zarder, 2010 WI 35, 948, bat guano should not be considered a “irritant,”

“contaminant,” or “waste,” and any damage resulting from the accumulation
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of bat guano and the resulting smell within a residence should not be excluded
from coverage under AOI’s pollution exclusion clause.
B. The Pollution Exclusion is Ambiguous and a Reasonable
Insured Would Not Conclude That A “Penetrating and
Offensive Odor”’” Emanating From Bat Guano Falls Under An
Exclusion Covering “Gases,” “Irritants,” and “Waste”®
AOQOI contends that the pollution exclusion is not ambiguous merely
because the terms “pollutants” and “waste” are broadly defined. (AOILB., p.
26). AOI argues that “the fact that ‘waste’ and ‘pollutants’ may include
industrial refuse does not mean they can be read reasonably as being limited to
industrial refuse.” (AOLB., p. 27). Well, that may, or may not, be so, which
is exactly why the policy language at issue is ambiguous. A reasonable
insured, living in a rural area such as the Wisconsin Northwoods, is whose
perspective matters. Handal, 79 Wis.2d at 77. AOI never seems to
acknowledge that person, and continually and narrowly defines its own terms
to suit its own purpose.
AOI boldly states that “bat guano is encompassed in the ordinary

b

definition of ‘waste.”” There is no “ordinary” definition of “waste.” Within
the briefs submitted to the Court of Appeals, the Court of Appeals opinion and
AQT’s Initial Brief before this Court, we have already seen nine (9) different

definitions of “waste.” Clearly there is no “ordinary” definition of same as

¢ Unfortunately it appears that AOI’s Brief has multiple sections which essentially argue the
same point. Therefore, to avoid redundancy, but still address each argument, Hirschhorns
respond briefly to same.
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AQOI has alleged. Moreover, the Court of Appeals decided that there are
numerous definitions of “waste,” but in the context here, ‘“waste” is
“damaged, defective, or superfluous material produced during or left over
from a manufacturing process or industrial operation” . . . or “garbage,
rubbish.” Hirschhorn, 330 Wis. 2d 232, § 13; citing Webster’'s Third New
International Dictionary 2580 (unbar. Merriam Webster 1993). The Court of
Appeals is not limiting its policy to industrial waste as AOI has repeatedly
stated, but is merely pointing out the fact that there are several interpretations
of the language available, therefore same is ambiguous. That ambiguity is
construed in the insured’s favor. Zarder, 2010 WI 35, 948. The Court of
Appeals decision was correct.
C. No Reasonable Insured Would Read Auto-Owners’ Pollution
Exclusion and Conclude that it Applies Only to Industrial
Waste, But Could Understand the Exclusion Does Not Include

Pollution Resulting from Biological Processes

1. The Court of Appeals Did Not Impose any Artificial Restrictions on the
Definitions of “Pollutants” and “Waste”

Hirschhorn agrees with AOI that no reasonable person would read the
pollution exclusion and conclude that it applies ONLY to industrial waste.
However, a reasonable insured could reasonably believe that the pollution
exclusion does not bar a claim for bat guano. AOI clearly misconstrues what
the Court of Appeals held in Hirschhorn, which stands for the simple — and

legally correct - principle that because an insured “might reasonably interpret
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the pollution exclusion as not contemplating bat guano, coverage is not
excluded.” Hirschhorn, 330 Wis. 2d 232, 4 15. [Emphasis added].

Nowhere in Hirschhorn does it state that the language “only” includes
industrial waste. It is unfortunate that AOI dedicates so much of its brief to
this unfounded argument. In fact, the Court of Appeals in Hirschhorn
observed, in reference to “discharge, release, escape, seepage, migration or
dispersal of pollutants,” “[] the bodily processes by which wastes such as
carbon dioxide, urine or feces move out of an organism would more
commonly be described as respiration, elimination, excretion, or some other
term suggesting a biological process. Thus, at best, the clause’s action words
do not suggest to the reader a biological process, and they may even suggest
that biological processes are not part of the exclusion.” Id. [Emphasis added].

What Hirschhorn concluded is that the way the AOI policy language
reads, it is easy for a reasonable insured to construe the pollution exclusion in
a number of ways — hence it is ambiguous. By no means does the Court of
Appeals decision “alter the terms of Auto-Owners’ policy,” (AOLB., p. 32),
rather, it finds the language used in same to be ambiguous.

“‘[TThe test is not what the insurer intended its words to mean but what
a reasonable person in the position of an insured would have understood the

b

words to mean.”” Barber, Timothy, Brief of Amicus Curiae for Wisconsin

Association for Justice, p. 4; Zarder v. Acuity, a Mutual Insurance Company,

Wisconsin Supreme Court, 2008AP919; citing McPhee v. Motorists Ins. Co.
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57 Wis. 2d 669, 676, 205 N.W.2d 152 (1973). Mr. Barber went on to state
“[i]f there are two competing reasonable interpretations of a word or phrase,
the policy is ambiguous. ‘Whatever ambiguity exists in a contract of
insurance is resolved in favor of the insured.”” 1d.; quoting Caporali v.
Washington National Insurance Co., 102 Wis. 2d 669, 675, 307 N.W.2d 218,
221 (1981). Sub judice, AOI has identified for this Court at least two
competing interpretations: biological processes and industrial pollution. After
this Court rules, AOI may very well have to amend the language of its policy
consistent with this Court’s decision.

The Court of Appeals decision did not impose “artificial restrictions”
on the definitions of “pollutants” and “waste.” Rather, it made clear to AOI
that its policy language is ambiguous, and such ambiguity must be resolved in
favor of the insured.

2. The Court of Appeals Interpretation of the Policy is Reasonable Because

it Does Not Conflict with the Purpose and Nature of the Risks Insured
Under a Homeowner’s Policy

AOQI argues that the Court of Appeals’ restrictive interpretation of the
pollution exclusion conflicts with the nature and purpose of the homeowner’s
policy and is patently unreasonable when considering the types of losses
commonly suffered by homeowners. (AOILB., p. 35). First, the Court of
Appeals’ decision is not “restrictive,” but rather makes clear the policy is

ambiguous. Second, if it were AOI’s intent for bats, bat guano, and the smell

from bat guano to fall within the scope of the pollution exclusion, AOI easily
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could have written that simple language into the policy. As the drafter of
the policy, the insurance company alone is able to avoid creating ambiguity by
including the specific language it wants. McPhee, 57 Wis. 2d at 682. AOI
failed to do so here. The ambiguity is construed in favor of the
HIRSCHHORNS.

Again, AOI contends that the Court of Appeals decision interprets the
pollution exclusion to apply to ONLY industrial “garbage [or] rubbish” that 1s
not the result of “biological processes.” To the extent that this argument is
redundant, HIRSCHHORNS have previously addressed this issue. See supra,
pp. 23-25. AOI makes clear that “the presence of latent chemical industrial
waste homes are subject to a variety of different types of pollutants, both
chemical and biological, that have nothing to do with toxic industrial waste.”
(AOLB., p 36). This supports HIRSCHHORNS position, as again it is clear
there are simply too many reasonable interpretations of the terms used in the
policy.

AOQI misses the point and reaffirms the holding in Hirschhorn. The fact
that AOI now believes that the “biological” pollutants of “mold, fungi,
sewage, dustmites, spores and other non-chemical, non-industrial pollutants”
are written out of the contract demonstrates the language is ambiguous. If
AOQI is really concerned about this, it should rewrite its policy to make clear
what is, and is not, covered. The Court of Appeals opinion establishes that

the policy, as written, is ambiguous as to whether bat guano and the smell
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emanating therefrom falls within the scope of the pollution exclusion clause in
the policy. Since the policy is ambiguous, the Court of Appeals correctly
found in favor of the HIRSCHHORNS.

Next, AOI references a Consumer Products Safety Commission, which
includes “urine from rats and mice” as a “biological contaminant.” AQOI asks
this Court to rule that the Court of Appeals decision decided that this, as well
as other “biological contaminants” such as bacteria, molds, mildew, viruses,
animal dander and cat saliva, house dust mites, cockroaches, and pollen, have
all been written out of the exclusion. (AOLB., p. 37). Not true. First, the
article makes no reference to bats (or guano and the odors emanating
therefrom) and the materials are considered “contaminants,” not “waste,”
which is the focus of the opinion and what AOI has continually argued bat
guano 1s. The Court of Appeals decision is simply stating that some biological
processes could fall outside of the pollution exclusion clause as written. That
1s the point of the decision, that the policy provision as written is ambiguous.
No matter how many times AOI states it is not, their arguments are contrary
to this position.

Lastly, AOI states “under the Court of Appeals ‘construction’ of Auto-
Owners policy, the pollution exclusion applies only to risks that are not related
to the type of property insured. This was never the intent of the pollution
exclusion; nor does such a reading comport with the broad language utilized

in the exclusion.” (AOLB., p. 38). We are simply at a loss to understand why
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AOQI believes the Court of Appeals decision does this, nor does AOI cite
specific language demonstrating same. Moreover, under AOI’s interpretation,
the “broad” language would essentially be limitless.

The Court of Appeals decision did not restrict the pollution exclusion to
industrial waste, nor did it eliminate all biological processes from same. The
Court of Appeals decision interprets the language in the pollution exclusion to
be ambiguous when applied to the facts sub judice. This Court should do
likewise.

D. The Court of Appeals Did Not Create a “Biological Processes”
Exception to the Pollution Exclusion

AOI contends that the Court of Appeals incorrectly relies on
Donaldson to support its holding “that odor emanating from bat guano is not
a pollutant” and to create a “biological processes” exception to the pollution
exclusion. (AOILB., p. 41). That is not accurate. Donaldson supports the
Court of Appeals holding that bat guano is not a pollutant within the terms of
AQT’s policy. Likewise, the Court of Appeals did not rely on Donaldson to
create a “biological processes” exception to the pollution exclusion. Although
AQI continues to attempt to “create” this mystery exception, simply put - it
just is not so.

AQI argues “Donaldson recognized that carbon dioxide is generally not
harmful or a pollutant and it was only because the building in that case was

poorly ventilated that accumulations of carbon dioxide became a problem.”
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(AOLB., p. 40). AOI further states that the “foul and rancorous odors
emanating from animal feces and urine are NOT expected to be present in a
home.” (AOLB., p. 40). Finally, AOI believes “[t]here are no circumstances
under which a reasonable homeowner would want or expect the presence of
bat guano in his or her home.” (AOIB., p. 40). HIRSCHHORNS agree with
AQT’s position, and that proves the point. Surely no reasonable insured
homeowner (HIRSCHHORNS) would want or expect bats or bat guano and
the odors emanating therefrom, in their home, but the accumulation of same
(much like the accumulation of carbon dioxide in Donaldson) was sudden and
unexpected, interfered with the use, occupancy and marketability of the house,
and thus a reasonable insured would believe same to be covered under the
policy s/he purchased and paid for.

The Court of Appeals was correct in its reliance on Donaldson to
support its holding that bat guano and the odors emanating therefrom are not
pollutants within in the definitions of the policy.” The Court in Donaldson
found that because the “respiration process which produces exhaled carbon
dioxide is a necessary and natural part of life” a reasonable insured would not
“necessarily view exhaled carbon dioxide as in the same class as ‘smoke,
vapor, soot, fumes, acids, alkalis, chemicals and waste.”” 1d. at 234. This
Court further reasoned that while “[e]xhaled carbon dioxide can achieve an

injurious concentration in a poorly ventilated area [the bat guano and odors

7 See Argument A.1, infra, pp. 12-13.
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emanating therefrom, sub judice] ... it would not necessarily be understood by
a reasonable insured to meet the policy definition of a pollutant
[HIRSCHHORNS, sub judice].” Id. at 231. In Donaldson, this Court found
the pollution exclusion ambiguous and extended coverage. Id. at 234. This
Court should do likewise sub judice.

Need we repeat what we argued earlier? See Argument A.3 and
Argument C.1, pp. 17-22 and 23-25, respectively. The District Court of
Appeals got it right in Hirschhorn, and so should this Court here.

E. Peace and Ace Baking are Distinguishable

1. Peace Supports The Ambiguous Nature of The Pollution Exclusion and

Thus Does Not Reject the Notion That the Term “Pollutants” is Limited

to Traditional Industrial Pollution.

AOQI argues that the Court of Appeals decision is in conflict with Peace

v. Northwestern National Insurance, 228 Wis. 2d 106, 596 N.W.2d 429

(1999). AOI contends that Peace adopts a “‘plain meaning’ when applying
the pollution exclusion and refused to follow a line of cases that narrowly
interpreted the exclusion by using a ‘term-of-art’ approach that focused on the
‘traditional’ meaning of the term ‘pollution’ in industry.” (AOLB., p. 42);
citing Peace, 228 Wis. 2d at 135-36. AOI contends that Peace stands for the
proposition that “the Court of Appeals’ statement that ‘poop does not pop into
one’s mind’ when reading the pollution exclusion in Auto-Owners’ policy in
the abstract misses the point.” (AOI.B., p. 42); citing Hirschhorn, 330 Wis. 2d

232, 912.
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AOQOI’s interpretation of Peace does not conflict with the Court of
Appeals decision sub judice, which was based on this Court’s decision in
Donaldson. This Court, in Peace, states just that. Peace, 228 Wis. 2d at 136.
This Court, in its decision of Peace, specifically distinguished Donaldson,
addressing the nature of the substances at hand in each case. Id. at 137-38.
The Peace Court stated “exhaled carbon dioxide [referring to Donaldson] is
universally present and generally harmless in all but the most unusual
circumstances. The same cannot be said for lead paint chips, flakes, and dust
[referring to Peace]. They are widely, if not universally, understood to be
dangerous and capable of producing lead poisoning. The toxic effects of lead

have been recognized for centuries.” Id.

Sub judice, the Hirschhorn Court of Appeals likened bat guano to the
carbon dioxide in Donaldson. Bat guano, like Donaldson’s carbon dioxide
and unlike Peace’s lead paint chips, flakes or dust, is generally harmless in all

but the most unusual circumstances, as we have here. Peace specifically

recognized the different factual nature of Donaldson, which the Hirschhorn
Court of Appeals correctly decided is the most “akin” to the factual situation

sub judice. Clearly Peace’s express differentiation of Donaldson established

no conflict between Peace and the Hirschhorn decision.
Further, AOI's “plain meaning” and “missing the point” arguments
simply fail. Applying the “plain meaning” to any of the terms, sub judice,

even if they are construed against the “traditional” meaning of the term

31



“pollution,” bat guano is simply not covered by the pollution exclusion. Peace
makes this clear by the manner in which it factually distinguished Donaldson.
Thus, bat guano, due to its generally harmless nature, like Donaldson’s carbon
dioxide, does not fall within the pollution exclusion based on the “plain
meaning” of the terms in same.

Likewise, AOI’s argument that the Court of Appeals’ statement, “poop
does not pop into one’s mind,” misses the point, couldn’t be further from the
truth: it is exactly the point. The Court of Appeals here is essentially
applying AOT’s “plain meaning” interpretation from Peace. The Court of
Appeals is saying, when considering the “plain meaning” of “waste,” the term
“poop” does not come to mind. Therefore, no reasonable insured would think
bat guano is covered under the “waste” provision of the pollution exclusion.
AQI’s reliance on Peace to distinguish and claim conflict with the Court of
Appeals’ decision is misplaced.

2. Sub Judice, Ace-Baking is Not Controlling Wisconsin Supreme Court
Precedent and is Distinguishable From the Facts in Hirschhorn

The Court of Appeals decision is entirely consistent with binding,
Wisconsin Supreme Court precedent. Ace Baking Co., 164 Wis. 2d 499, 476
N.W.2d 280 (Ct. App. 1991) is not controlling. Donaldson, 211 Wis. 2d 224,
564 N.W. 2d 728 (1997), upon which the Hirschhorn Court of Appeals based
its decision, is the controlling case. Zarder, 324 Wis. 2d 325, 782 N.W.2d

682, decided by the Wisconsin Supreme Court just last year, reaffirms many of
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the insurance policy interpretation rules which are found in Donaldson.

Oddly enough, Zarder is totally ignored by AOI sub judice.

Ace Baking is also easily distinguishable from the situation sub judice.
AOQOI contends that the linalool’s contamination and fouling of the baking
products is “akin” to bat guano, and the odor emanating therefrom. (AOLB.,
p. 45-47). However, that is not so. Ace Baking is a “contamination” case.
Ace Baking, 164 Wis. 2d at 505. The linalool leaked into the baking products,
causing the ice cream cones to smell and taste like soap. Id. at 501. However,
the baking products and linalool were intentionally and voluntarily stored in
the same facility by Ace Baking, and linalool, although harmless when
properly used, is a fragrance additive (i.e. chemical substance).® Id.

Here, the bats entered HIRSCHHORNS’ home unexpectedly and
uninvited. The bats and guano were not placed into the environment by the
HIRSCHHORNS. Moreover, the guano produced by the bats cannot be
equated to a chemical substance such as linalool, which is added to fabric
softener to produce a pleasant smell. The factual circumstances here are
clearly distinguishable from Ace Baking.

AOI further argues that the Court of Appeals should have “interpreted
the terms of the policy before it by providing the words with their common

and ordinary meanings and asking whether the loss at issue was ‘reasonably

8 See EPA Doc. # EPA-HQ-EPA-2006-0356, Linalool Summary Document Registration
Review: Initial Docket, April 2007 at
http://www.epa.gov/pesticides/ppdc/regisreview/implemen/july07/linalool-summary.pdf.
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and fairly encompassed’ within the scope of those terms.” (AOILB., p. 45);
citing Ace Baking, 164 Wis. 2d at 505. AOI has conveniently overlooked this
Court’s recent decision in Zarder, which again laid out the proper framework
for interpreting insurance policy coverage. Based on that analysis, bat guano
and the odor emanating therefrom DO NOT properly fall within the pollution
exclusion.

Ace Baking does not control. The Hirschhorn Court of Appeals
decision was correct, finding the pollution exclusion ambiguous and to extend
coverage.

F. AOI Has Failed to Provide Any Decisions From Foreign

Jurisdictions Which Concluded That Bat Guano Or The Odor
Emanating Therefrom Is A “Pollutant” Under A Standard
Pollution Exclusion

AOQI has 1dentified the following cases from foreign jurisdictions which

it believes supports its position sub judice: WPC Industrial Contractors, Ltd.

V. Amerisure Mutual Insurance Corp., 720 F.Supp. 2d 1377 (S.D. Fla. 2009);

Grosse Point Park v. Michigan Municipal Liability and Property Pool, 702

N.W.2d 106, 113-14 (Mich. 2005); Royal Insurance Company v. Bithell, 868

F.Supp. 878, 882 (E.D. Mich. 1993); Philadelphia Indemnity Insurance

Company v. Yachtsman’s Inn Condominium Association, 595 F.Supp. 2d

1319 (S.D. Fla. 2009); Deni Assocs. v. State Farm Fire & Cas. Co., 711 So.2d

1135 (Fla. 1998); CBL & Assocs. Mgmt., Inc. v. Lumbermens Mut. Cas. Co.,

2006 WL 2087625 (E.D. Tenn. July 25, 2006). (AOLB, p. 47-52).
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It is clear, based on AOI’s own analysis, and our review, that none of
these cases specifically deal with bats, bat guano or the odor emanating
therefrom. Each of these cases involved human excrement and sewage, or
foul odors from chemicals. Human excrement from a sewer system is
completely distinguishable from bat guano. A reasonable insured may
understand the pollution exclusion to include human excrement. However,

not one of the cases cited helps AOI from escaping the ambiguity of the

language in the policy. Zarder and Donaldson are the law in Wisconsin and
should be followed here.

CONCLUSION

The Court of Appeals “got it right” and the decision below should be

affirmed. This cause should be remanded to the Circuit Court for further

proceedings.
Respectfully submitted,
HIRSCHHORN & BIEBER, P.A.
By:
Joel Hirschhorn, Attorney at Law, LLC Joel Hirschhorn, Esq.
6A North Brown Street Wisconsin Bar No. 1012000
Rhinelander, Wisconsin 54501 Hirschhorn & Bieber, P.A.
Telephone: (715) 362-5329 550 Biltmore Way

Penthouse Three A

Coral Gables, Florida 33134
Telephone: (305) 445-5320
Facsimile: (305) 446-1766
jhirschhorn@aquitall.com
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STATEMENT ON ORAL ARGUMENT

Plaintiffs-Appellants, Joel Hirschhorn and Evelyn F. Hirschhorn
(“HIRSCHHORNS?”), request oral argument. Oral argument will enable this
Court to better focus on, and counsel to properly explain, the facts deemed
most important and relevant. Oral argument will assist this Court in
efficiently considering all the salient facts and applying the governing law and
principles of insurance policy interpretation to fairly resolve the issues
presented.

STATEMENT ON PUBLICATION

Publication is appropriate in this case because this Court’s decision will
clarify the interpretation of the pollution exclusion clause, found in nearly all
homeowner’s insurance policies, in regards to coverage for damages caused by
bats and/or bat guano. Insurance coverage for damage by bats and bat guano

1s an important issue in Wisconsin.
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INTRODUCTION

The Hirschhorns allege their vacation home was damaged
due to a “penetrating and offensive odor” emanating from bat
guano that was deposited between the walls in the home and
absorbed into the furniture and structure of the building. They
claim the smell was so bad that it rendered the home
uninhabitable and they had no choice but to demolish the house.
This alleged loss is unambiguously excluded under the plain
meaning of the terms in Auto-Owners Insurance Company’s
pollution exclusion for three separate reasons: 1) The
“penetrating and offensive odor” emanating from the bat guano
unambiguously constitutes a “gaseous” “irritant” and
“contaminant” that was “released,” “dispersed” and “discharged”
throughout the Hirschhorns’ home; 2) the accumulation of bat
guano from which the fumes emanated unambiguously
constitutes a “solid” and “liquid” “contaminant” and “irritant”
that was “released,” “dispersed” and “discharged”; and 3) animal

excrement unambiguously constitutes “waste.”



UNDISPUTED FACTS

There are only two facts necessary for resolution of this

case. First, paragraph 9 of the Hirschhorns’ Complaint alleges:

Between August 9 and 14, 2007, the Hirschhorn family stayed
in the insured premises, during which time they noticed a
penetrating and offensive odor emanating from the home. . ...
[TIhe cause of the penetrating and offensive odor was damage
to the insured premises, resulting from the accumulation of bat
guano between the siding and the walls of the home.
Consequentially, the home became uninhabitable and
unsalable due to the penetrating and offensive odor . . . . In
addition, the drapes, carpets, fabrics and fabric furnishings in
the home where rendered unusable as a result of the
absorption of the bat guano odor.

(A-Appx 305 R.1:3.) Second, the pollution exclusion in the policy
of homeowners insurance issued to the Hirschhorns provides, in

pertinent part:

10. Pollutants means any solid, liquid, gaseous or thermal
irritant or contaminant, including smoke, vapor, soot,
fumes, acids, alkalis, chemicals, liquids, gases and
waste.  Waste includes materials to be recycled,
reconditioned or reclaimed.

b. Coverage A Dwelling and Coverage B-Other Structures

Except as to ensuing loss not otherwise excluded, we do
not cover loss resulting directly or indirectly from:

(h) discharge, release, escape, seepage, migration or
dispersal of pollutants . . ..

(P-Appx. 26-27; R.8, Ex. 2:2-3.)



ARGUMENT

I The Hirschhorns Incorrectly Apply the Ambiguity Standard

The Hirschhorns argue that Auto-Owners’ pollution
exclusion is ambiguous because it can be understood to apply to
substances other than bat guano. They maintain that because
the definition of “pollutant” in Auto-Owners’ policy is the same as
the policy that was found ambiguous in Donaldson v. Urban Land
Interests, Inc., 211 Wis. 2d 224, 564 N.W.2d 728 (1997), Auto-
Owners’ policy must therefore be ambiguous. (Resp. Br. at 16,
30.) These arguments are fallacious on several levels.

First, while it is correct that ambiguous insurance policies
are construed in favor of the insured, in order to be ambiguous, a
policy term must have more than one reasonable interpretation;
and an interpretation that conflicts with the actual terms of the
policy is by definition, unreasonable. Limpert v. Smith, 56 Wis.
2d 632, 640-641, 203 N.W.2d 29 (1973). “An insured cannot have

a reasonable expectation of coverage where an unambiguous



policy excludes coverage.” State Farm Fire & Cas. Co. v. Acuity,
2005 WI App 77, 918, 280 Wis. 2d 624, 695 N.W.2d 883.

Second, the ambiguity inquiry is not to be conducted in the
abstract; courts analyze whether an insured “could reasonably
expect coverage on the facts of [each] case.” Donaldson, 211 Wis.
2d at 233. Donaldson did not announce a per se rule that the
definition of the term “pollutant” in the policy before it 1s always
ambiguous; it simply held that the term “pollutant” was
ambiguous as applied to the facts of that case—human-exhaled
carbon dioxide. /d. at 230-31, 235.

Third, when interpreting insurance policies, courts first
determine the common, ordinary meaning of the policy terms and
then analyze whether the facts of the particular case fall within
that meaning. Landshire Fast Foods of Milwaukee, Inc. v.
Employers Mut. Cas. Co., 2004 WI App 29, §916-19, 269 Wis. 2d
775, 676 N.W.2d 528 (analyzing whether the common,
unambiguous definition of “contaminant” applied to certain

bacteria). Therefore, the question before the court is not whether



Auto-Owners’ pollution exclusion can reasonably be read to apply
to substances other than bat guano or whether a property owner
in northern Wisconsin would subjectively expect insurance
coverage for bat guano damage. Rather, the proper analysis is
whether the text of the pollution exclusion can reasonably be
read as not applying to bat guano and/or bat guano odor. See 1d.
(ruling that it was unreasonable for insured to read the term
“contaminant” as limited to inorganic materials).

Given the policy definition of the term “pollutant” and the
common and ordinary meaning of the words in that definition, it
1s unreasonable to read the pollution exclusion as not applying to
bat guano and bat guano odor that render a house uninhabitable.
In other words, the pollution exclusion in Auto-Owners’ policy
unambiguously excludes the Hirschhorns’ alleged loss.

II. The Bat Guano and The Penetrating and Offensive Odor

Emanating Therefrom Were “Discharged”, “Released” and
“Dispersed” Throughout The Hirschhorns’ Home.

The parties agree that two conditions must be met in order

for the pollution exclusion to apply: 1) The damage alleged must



have been caused, “directly or indirectly,” by the “discharge,
release, escape, seepage, migration or dispersal” of a substance;
and 2) The substance must constitute a “pollutant.” The
Hirschhorns claim the first condition is not satisfied, arguing:
“The damage at issue in this case was not caused by the
‘discharge, release, escape, seepage, migration, or dispersal’ of bat
guano or the odor emanating therefrom through the
HIRSCHHORN'’S home, but rather by the ‘accumulation’ of bat
guano at specific locations in the home.” (Resp. Br. at 12.)

This argument is meritless, as it completely contradicts the
Hirschhorns’ Complaint, which alleged: “the home became
uninhabitable and unsalable due to the penetrating and offensive
odor . . . . In addition, the drapes, carpets, fabrics and fabric
furnishings in the home where rendered unusable as a result of
the absorption of the bat guano odor” (A-Appx 30; R:1:3.)
(emphasis added). The Complaint clearly alleges that the home

was rendered uninhabitable and that the Hirschhorns’ property



was damaged due to the “odor emanating from” the bat guano.
(/d) (emphasis added.)

An ordinary reasonable insured would understand that an
“odor emanating” from bat guano deposited between the walls of
a home is a substance that was “dischargelld, releaseld],” that
escapeld], seepled], migratled],” and that was “dispers[ed]
throughout the house. The common meaning of “emanate” is “to
come or send forth, . . . to flow out.” American Heritage College
Dictionary 457 (4th ed. 2004). The ordinary meaning of the word
“emanate” 1s synonymous with all the verbs in Auto-Owners’
pollution exclusion.!

Also, before it could “accumulate” the bat guano itself
needed to be “discharged” and “released” by the bats and

“dispersed” throughout the inside of the walls of the Hirschhorns’

1 “Release” means to “let go” American Heritage College Dictionary 1174 (4th
ed. 2004). “Disperse” means to “distribute . . . throughout a medium” /d. at
408. “Discharge” means “to let go” “flowing out or pouring forth; emission;
secretion” Id. at 403. “Seep” means “to pass slowly through small openings;
ooze . . . to enter, depart, or become diffused gradually.” Id. at 1256. “Escape”
means “a gradual effusion from an enclosure, a leakage.” Id. 476. “Migrate

<

means” “to move from one . . . region and settle in another.” /d. at 881.



home—i.e., the guano needed to “escape” and “seep” out of the
bats. “Accumulation” describes the amount of a substance—not
the manner in which it arrived at a particular location. But-for
the discharge, release, seepage, escape, and dispersal of the bat
guano, no accumulation could occur.

Therefore, the first condition of the pollution exclusion is
unambiguously satisfied in this case, as the bat guano was
“discharged” and “released” by the bats; it “escaped” and “seeped”
from the bats; and it was “dispersed” between the walls of the
Hirschhorns’ home. Likewise, the bat guano odor was “released”
and “discharged” from the guano; it “escaped”, “seeped”, and
“migrated” from the guano; and it was “dispersed” throughout the
Hirschhorns’ home.

III. Bat Guano and Odor Emanating Therefrom That Render a

Home Uninhabitable Are Unambiguously “Solid,” “Liquid,”
and “Gaseous” “Irritants” and “Contaminants”

The term “pollutants” is defined in Auto-Owners’ policy as
“any solid, liquid, gaseous or thermal irritant or contaminant,

including smoke, vapor, soot, fumes, acids, alkalis, chemicals,



liquids, gases and waste.” (P-Appx. 26; R.8, Ex. 2:2.) Three types
of “pollutants” are present in this case. First, the bat guano
constitutes a “solid [and] liquid” “irritant or contaminant.”
Second, the bat guano odor constitutes a “gaseous” “irritant or
contaminant” and falls under the category of “fumes” and “gases.”
Third, the bat guano itself constitutes “waste.”
A The Hirschhorns’ Argument That a “Penetrating and
Offensive Odor” Emanating From Bat Guano Does
Not Fall Within the Ordinary Meaning of the Terms
“Gas” and “Fumes” is Patently Unreasonable.
While admitting that bat guano is a solid and liquid (Resp.
Br. at 18), the Hirschhorns claim that a “penetrating and
offensive odor” or “smell” emanating from bat guano does not fall
within the ordinary meaning of the terms “gas” and “fumes.”
(Resp. Br. at 13-14.) Quite frankly, Auto-Owners is flabbergasted
as to how an insured who alleges that his house was rendered
uninhabitable due to the odor from bat guano can argue with a
straight face that such a rancid smell is not a “gas” or a “fume.”

The ordinary definition of “fume” is “[a] strong or acrid odor.”

American Heritage College Dictionary at 561. The Hirschhorns



likewise fail to explain why bat guano odor is not in the “gaseous”
state of matter.

A “penetrating and offensive odor” is unambiguously a
“fume” and present in the “gaseous” state of matter and therefore
qualifies as a “pollutant” under the policy. The Hirschhorns’
arguments to the contrary are meritless.

B A Homeowner Alleging That His Home Was

Rendered Uninhabitable Due to a Penetrating and
Offensive Odor Emanating From Animal Excrement
Cannot Reasonably Believe That His Home Was Not
Damaged by “Contaminants” or “Irritants.”

The Hirschhorns argue that the terms “irritants” and
“contaminants” are “overbroad and limitless” (Resp. Br. at 18)
and do not include bat guano and bat guano odor because Auto-
Owners pollution exclusion does not specifically list “penetrating

b

and offensive odors” from bat guano as “pollutants.” These same
arguments were specifically rejected by the Court of Appeals in

Landshire Fast Foods of Milwaukee, 269 Wis. 2d 775, 917.

There, the court of appeals ruled that “the meaning of the term

‘contaminant’ in an insurance contract pollution exclusion is well

10



interpretations.” Id., Y19 (emphasis added). Thus, it held that

the term “contaminants” unambiguously covered a bacteria

outbreak at the insured’s food processing center, reasoning:

“laflthough various forms of matter can constitute
contamination, the term is not itself reasonably susceptible to
multiple meanings.” The presence of Listeria monocytogenes in
Landshire's food products plainly rendered the food unfit for
consumption, and as such meets the ordinary, unambiguous
definition of “contamination.”

. .. Bacteria, such as Listeria monocytogenes, when it renders a
product impaired or impure, falls squarely within the plain and
ordinary meaning of “contaminant.”

Id., 9916, 19 (internal citation omitted) (emphasis added). In so
ruling, the court rejected the insured’s argument that the term
“contaminant” was ambiguous and could reasonably be
understood as applying only to “inorganic matter.” /d., 16.
Although various forms of matter can constitute
“contaminants” and “irritants” under Auto-Owners’ policy, those
terms are not ambiguous as applied to a “penetrating and
offensive odor” emanating from bat guano that rendered a home
uninhabitable. Bat guano and odor emanating therefrom that

render a home impure and unfit for habitation, fall squarely

11



within the plain and ordinary meaning of the words
“contaminant” and “irritant.” The Hirschhorns allege their
vacation home became uninhabitable due to a “penetrating and
offensive odor” emanating from bat guano that was deposited
between the walls in the home and absorbed into the furniture
and structure of the building. They cannot reasonably believe
that those same substances do not constitute “contaminants” or
“Irritants.”

Likewise, the Hirschhorns cannot reasonably contend that
“foul odors from bat guano are akin to [the human] respiration
process” at issue in Donaldson. (Resp. Br. at 17.) Carbon dioxide
exhaled by humans is generally benign and does not damage or
contaminate a building. Carbon dioxide emitted by humans is
normally expected to be found in inhabited buildings. In
contrast, animal excrement discharged between the walls of a
home and the odors that are discharged and seep out will always
contaminate and damage a home. As conceded by the

Hirschhorns, “[slurely no reasonable insured homeowner . . .

12



would want or expect bats or bat guano or the odors emanating
therefrom, in their home . ...” (Resp. Br. at 29.)

Landshire Fast Food, 269 Wis. 2d 775, 415, applied the
definition of “contaminant” set forth in Richland Valley Prods.,
Inc. v. St. Paul Fire & Cas. Co., 201 Wis. 2d 161, 169-170, 548
N.W.2d 127 (Ct. App. 1996): “[A] condition of impurity resulting
from mixture or contact with a foreign substance.” This 1is
consistent with the court of appeals’ decision in United States
Fire Insurance Co. v. Ace Baking Co., 164 Wis. 2d 499, 476
N.W.2d 280 (Ct. App. 1991), which held that fabric softener was a
“contaminant” because it fouled the insured’s food products. All
of these cases involve insured property that is fouled and
rendered unusable by the presence of a foreign substance. “[Tlhe
essence of a pollution exclusion is that there is no coverage for
the contamination of [the insured’s property] by any substance
foreign to [that propertyl.” Landshire Fast Foods, 269 Wis. 2d

775, 915.
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Here, the Hirschhorns’ property was rendered impure and
unusable by foreign substances that they concede no reasonable
insured would expect or want in their home—bat guano and
fumes emanating therefrom. A homeowner who alleges that his
home was ruined and made uninhabitable due to the presence of
these substances cannot reasonably believe they do not constitute
“contaminants” or “irritants.”

IV. Bat Guano is Waste

Auto-Owners has established that bat guano and bat
guano odor unambiguously meet the definition of “pollutant.”
Thus, this Court need not even reach the issue of whether the
term “waste” unambiguously applies to animal excrement.
“Waste” 1s but one of the many contaminants and irritants
included in the definition of “pollutant” in Auto-Owners’ policy.
However, if the Court reaches this issue, it should conclude that
“waste” unambiguously includes animal excrement.

The Hirschhorns concede that a reasonable insured would

understand the term “waste” to include Auman excrement, yet

14



they contend the term waste does not unambiguously include
animal excrement. (Resp. Br. at 35) They provide no
justification for this dichotomy. Instead, they argue that
applying the principle of construction ejusdem generis, the
definition of “waste” should be limited to those items delineated
in Auto-Owners’ Policy—“materials to be recycled, reconditioned
or reclaimed.” (P-Appx. 26; R.8, Ex. 2:2.)

However, rules of construction, such as ejusdem generis,
apply only where a party establishes that a policy term 1is
ambiguous; the rules of construction cannot be used to create
ambiguity. See Landshire Fast Foods, 269 Wis. 2d 775, 914
(“However, rules of construction are not used when a contract is
unambiguous, but only when ambiguous.”) (citing Jones v. Sears
Roebuck Co., 80 Wis. 2d 321, 329-30, 259 N.W.2d 70 (1977)).

The Hirschhorns have not even attempted to explain how it
is that a reasonable insured could conclude that “waste” includes
human, but not animal, excrement. They have not produced any

authority to contradict the many cases cited in Auto-Owners

15


http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=595&FindType=Y&SerialNum=1977131421
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=595&FindType=Y&SerialNum=1977131421

initial brief, demonstrating that the term “waste” in a pollution
exclusion is unambiguous as applied to excrement. And again,
their arguments mirror those expressly rejected by the court of
appeals in Landshire Fast Foods, 269 Wis. 2d 775, 917, where the
court specifically refused to apply the ejusdem generis rule to
limit the meaning of the term “contaminants” to “inorganic
substances” because the bacteria at issue “melt] the ordinary,
unambiguous definition of “contamination.”

V.  The Court of Appeals Decision Incorrectly Limits The Scope
of The Pollution Exclusion to “Non-biological Processes”

The Hirschhorns attempt to downplay the impact of the
Court of Appeals decision below by arguing that the Court of
Appeals did not limit the term “pollutant” to non-biological
processes” and instead merely provided and alternative
reasonable reading of the policy. This is incorrect. Under the
rules of insurance contract construction, the legal effect of
concluding that a reasonable insured could read the pollution

exclusion as not applying to “non-biological processes” is that the

16



policy doesn’t apply to biological processes, because ambiguities
are construed in the insured’s favor.

The Court of Appeals’ conclusion that the term “pollutant”
can reasonably be read as applying to only non-biological
processes or industrial waste has no basis in the language of
Auto-Owners’ pollution exclusion. It also completely contradicts
1its earlier decision in Landshire Fast Foods, 269 Wis. 2d 775,
916, where it held that a reasonable insured could not read the
word “contaminant” as applying only to “inorganic matter.”
“Landshire's proposition—that the term ‘contaminant’ in the
policy definition of ‘pollutant’ included only ‘inorganic matter,—
1s therefore unreasonable and does not render the language
ambiguous.”

The loss alleged by the Hirschhorns meets the ordinary,
unambiguous definition of “contaminants.” There is no basis to

limit the meaning of that term to particular substances.
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CONCLUSION

For these reasons, this Court should reverse the Court of
Appeals’ decision and hold that damage to a home caused by a
“penetrating and offensive odor” emanating from bat guano that
rendered the home uninhabitable unambiguously falls within the
scope of the pollution exclusion in Auto-Owners’ policy.
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INTRODUCTION

Wisconsin Defense Counsel (the “WDC”) submits this non-party
brief in support of defendant-respondent-petitioner Auto-Owners Insurance
Company (“Auto Owners”) and to urge this Court to reverse the Court of
Appeals’ decision. WDC is a statewide organization of lawyers dedicated
to the defense of Wisconsin citizens and businesses, the maintenance of an
equitable justice system, and the education of its members.

There are three reasons why the Court of Appeals’ conclusion that
the pollution exclusion is ambiguous as applied to excreted and
accumulated bat guano should be reversed. First, the Court of Appeals’
analysis disregards the plain and ordinary meaning of the term “waste” and
inappropriately relies on a canon of judicial interpretation to constrict the
scope of that term to the byproducts of manufacturing or industrial
processes. The resulting exclusion of materials resulting from biological
processes is not a reasonable limitation of the term “waste.”

Second, the Court of Appeals’ conclusion is inconsistent with the
reasonable expectations of Wisconsin homeowners given the prevalence
and close proximity of animals in and around residential areas.

Third, the Court of Appeals’ conclusion that insurance coverage is
available to pay for damage caused by the presence of animal waste serves
as a disincentive to Wisconsin homeowners, particularly those who own
vacation or seasonal homes, to diligently monitor the condition of their
property. For these reasons, WDC respectfully requests that the Court

reverse the Court of Appeals’ decision.



ARGUMENT

l. THE COURT OF APPEALS’ LIMITING CONSTRUCTION OF THE
TERM “WASTE” IS AT ODDS WITH THE PLAIN MEANING OF THAT
TERM.

The primary objective of judicial examination of the terms of
insurance policies and other contracts is to ascertain and enforce the intent
of the parties. Blum v. 1* Auto & Cas. Ins. Co., 2010 WI 78, 1 18, 326
Wis. 2d 729, 786 N.W.2d 78. To determine and give effect to this intent,

Wisconsin courts begin with the terms of the policy itself, according terms
not specifically defined in the policy a plain and ordinary meaning and
interpreting them as they would be understood by a reasonable person in
the insured’s position. Stuart v. Weisflog’s Showroom Gallery, Inc., 2008
WI 86, 118, 311 Wis. 2d 492, 753 N.W.2d 448; State Farm Mut. Auto. Ins.
Co. v. Langridge, 2004 WI 113, 1 14, 275 Wis. 2d 35, 683 N.W.2d 75.

As this Court has recognized in two cases examining the same
pollution exclusion at issue in the present case, the terms of the exclusion
are undeniably broad. Peace ex rel. Lerner v. Northwestern Nat’l Ins. Co.,
228 Wis. 2d 106, 139, 596 N.W.2d 429 (1999); Donaldson v. Urban, 211
Wis. 2d 224, 231, 564 N.W.2d 728 (1997). That breadth is evident from

the first words of the definition — “pollutants means any solid, liquid,
gaseous or thermal irritant or contaminant....” (emphasis added). Use of
the word “any” as a modifier of the terms “irritant” and “contaminant”
compels a broad reading of those terms. See Marotz v. Hallman, 2007

W1 89, 1 25, 302 Wis. 2d 428, 734 N.W.2d 411 (use of word “any” to

modify “person or organization” in provision of insurance statute “indicates
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broad application when it comes to the persons and organizations that fall
within the scope of the provision”). Despite acknowledging that the term
“waste” is even broader than the terms “irritant” and “contaminant,” the
Court of Appeals held that a limited construction of “waste” was
appropriate in light of the other terms included as examples of “irritants”
and “contaminants.” Hirschhorn v. Auto-Owners Ins. Co., 2010 WI

App 154, 11 12-13, 330 Wis. 2d 232, 792 N.W.2d 639.

This analysis is flawed in two respects. First, it disregards the
common and ordinary meaning of the term “waste,” which, as the Court of
Appeals acknowledged, includes excrement. Id. at  14. This Court has
looked to dictionaries for assistance in ascertaining the common, ordinary
meaning of undefined terms in a pollution exclusion, Peace, 228 Wis. 2d
at 122-23, and in this case the dictionary definitions of “waste” support a
broader interpretation of the term than suggested by the Court of Appeals.
Webster’s Ninth Collegiate Dictionary defines “waste” as including
“refuse from places of human or animal habitation: as (1) : GARBAGE,
RUBBISH (2) pl. : EXCREMENT (3) : SEWAGE.” Webster’s Ninth New
Collegiate Dictionary 1331 (1987). Courts in other jurisdictions have cited
this definition in construing pollution exclusions that are similar or identical
to the exclusion at issue in this case. See, e.g., Boulevard Inv. Co. v.
Capitol Indem. Corp., 27 S.W.3d 856, 858 (Mo. Ct. App. 2000). This
Court should interpret the standard pollution exclusion in the Auto-Owners
policy consistently with these non-Wisconsin authorities. Tri-City Nat’l
Bank v. Federal Ins. Co., 2004 WI App 12, 33, 268 Wis. 2d 785, 674
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N.W.2d 617 (“it is better public policy to strive for uniform interpretation
of insurance policies, particularly of those policies issued nationwide™).

Second, the Court of Appeals’ limiting construction of the term
“waste” improperly relies on the ejusdem generis canon of construction.
Courts often resort to canons of construction to resolve ambiguities in
statutory or contract language. Where the meaning of a term in an
insurance policy is plain and unambiguous, however, courts must apply that
plain meaning and cannot invoke interpretive canons to alter or limit that
meaning. Peace, 228 Wis. 2d at 121; Hull v. State Farm Mut. Auto Ins.
Co., 222 Wis. 2d 627, 637, 586 N.W.2d 863 (1998) (“When the meaning of
a term in an insurance policy is plain, the court should apply the term in
accordance with the ‘everyday meaning’ which a lay person would ascribe
to it, and should not turn to rules of construction or case law.”). In this
case, the common and ordinary meaning of “waste” includes excrement.
See, e.g., United States Fire Ins. Co. v. City of Warren, 87 Fed. Appx. 485,
489, 2003 WL 23172047 (6" Cir. 2003) (unpublished) (rejecting argument
that “waste” in pollution exclusion solely refers to leftovers from industrial
processes, and recognizing sewage to be composed of “solid, liquid [or]
gaseous ... irritants or contaminants, including ... waste.”). The term as
used in the instant policy plainly and unambiguously includes bat guano
within its scope.

Even if the term “waste” was ambiguous, application of the ejusdem
generis canon of construction still would be improper. The meaning of a

general term is not circumscribed by the meaning of more specific
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preceding terms where there is a clear manifestation of contrary intent.
LaBarge v. State, 74 Wis. 2d 327, 332, 246 N.W.2d 794 (1976). The
introductory clause of the definition of “pollutant” — “any solid, liquid,
gaseous or thermal irritant or contaminant” — manifests an intent not to
constrict the term waste only to materials left over from manufacturing or

industrial processes. (Emphasis added).

1. THE COURT OF APPEALS’ DECISION CONFLICTS WITH THE
REASONABLE EXPECTATIONS OF THE PARTIES AND SERVES AS A
DISINCENTIVE TO OWNERS OF VACATION HOMES TO MONITOR
THEIR PROPERTY.

In addition to its lack of textual support, the Court of Appeals’
cramped interpretation of the pollution exclusion should be rejected
because it (1) is inconsistent with the reasonable expectations of insurers
and homeowners concerning the types of risks which are covered and
excluded from coverage under a homeowner’s insurance policy and
(2) discourages Wisconsin homeowners, in particular those who are not
physically present in their homes throughout the calendar year, from taking
preventative measures to guard against similar occurrences.

Where, as here, the terms of an exclusion are broad on their face,
judicial interpretation and application of those terms should be consistent
with the reasonable expectations of the parties. Zarnstorff v. Neenah Creek

Custom Trucking, 2010 WI App 147, 130, 330 Wis. 2d 174, 792 N.W.2d

594. The Court of Appeals’ conclusion that the term “waste” in the
pollution exclusion in a homeowner’s insurance policy encompasses the

byproducts of industrial and manufacturing operations, but could
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reasonably be read not to apply to “biological” forms of waste, is not
consistent with the reasonable expectations of Wisconsin homeowners.
Many homes in Wisconsin are located in rural or urban residential areas far
from factories, plants and other facilities where manufacturing or industrial
activities occur. In contrast, bats and other animals live above, below and
around residential areas. The close proximity between animals and human
dwellings informs the expectations of a homeowner concerning the scope
of the term “waste.” No reasonable homeowner would expect that
accumulated animal excrement, and the “penetrating and offensive odor”
emanating therefrom, would not be included within the broad terms of a
pollution exclusion that includes the term waste.

Moreover, the Court of Appeals decision exacerbates the problem of
moral hazard by creating an undesirable incentive for owners of vacation or
seasonal homes to neglect their properties. “Moral hazard refers to the
effect of insurance in causing the insured to relax the care he takes to
safeguard his property because the loss will be borne in whole or part by
the insurance company.” A.M.I. Diamonds Co. v. Hanover Ins. Co., 397

F.3d 528, 530 (7" Cir. 2005). If left standing, the Court of Appeals’

conclusion that a loss allegedly caused by the odor emanating from an
accumulation of bat guano is not excluded from coverage will create a
disincentive for homeowners to be diligent in taking steps to avoid or
redress accumulations of animal excrement in or near their properties. This
concern takes on added significance in the context of vacation homes or

second homes like the Hirschhorns’, which may be unoccupied by their
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owners or another caretaker for weeks or months at a time. This Court
should interpret the pollution exclusion in a manner that is consistent with
the reasonable expectations of reasonably careful homeowners and that
encourages homeowners to be proactive in monitoring and caring for their
homes.
CONCLUSION

The Court of Appeals’ decision should be reversed and the judgment

of the circuit court should be reinstated.

Dated this 17th day of June, 2011.

GASS WEBER MULLINS LLC
Attorneys for Wisconsin Defense Counsel
309 North Water Street,
7" Floor
Milwaukee, W1 53202
414-223-3300 Beth Ermatinger Hanan, SBN 1026989
Daniel J. Kennedy, SBN 1068680
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INTRODUCTION

The non-party brief submitted by the Wisconsin Defense Counsel
(“WDC”)! in support of Auto-Owners Insurance Company’s (‘AOI”)
position and reversal of the Court of Appeals’ decision, relies (much like
AOI’s arguments) on an improper and expansive misinterpretation of
the Court of Appeals decision. WDC provides no supplemental
controlling or relevant authority/precedent which would warrant a
reversal of the Court of Appeals decision. In fact, WDC, just as AOI,

has totally ignored this Court’s recent decision in Zarder v. Humana

Ins. Co., 2010 WI 35, 324 Wis. 2d 325, 782 N.W.2d 682. As previously
argued, Zarder? is directly on point and controlling Wisconsin Supreme
Court case law. Simply put, WDC’s arguments are repetitive,
misguided, and wholly unsupported.
WDC essentially makes three (3) arguments:
1) the Court of Appeals ignored the plain and ordinary
meaning of the term “waste” and incorrectly limited the

scope of “waste” to byproducts of manufacturing or
industrial processes;

1 Plaintiff-Appellants, Joel Hirschhorn and Evelyn F. Hirschhorn, will be referred to
as “HIRSCHHORNS.” Defendant-Respondent-Petitioner, Auto-Owners Insurance
Company, will be referred to as “AOL.” Non-party brief authors, Wisconsin Defense
Counsel, will be referred to as “WDC.” References to WDC’s non-party brief will be
(WDC.B., p. __ ). References to the record will be (R.Doc#:P#).

2 So as not to belabor the record, HIRSCHHORNS refer this Court to their Answer
Brief filed on May 2, 2011.



2) the Court of Appeals decision is inconsistent with the
reasonable expectations of insurers and homeowners in a
rural area of Wisconsin;

3) the Court of Appeals decision provides an incentive for
Wisconsin seasonal homeowners to neglect their properties.

WDC’s first argument is based on an improper and expansive
misinterpretation of the Court of Appeals decision and is not supported
by any controlling Wisconsin case law. WDC’s second argument
ignores the fact that AOI’s policy fails to put a reasonable insured on
notice of what is specifically encompassed by the term “waste.” WDC
fails to acknowledge that as the drafter of the policy, all ambiguities
are construed against AOI. WDC’s third argument belies the policy
itself, failing to recognize the “faulty maintenance” provision in the
policy, (R1: 27), that would control any neglect of seasonal properties.

Nothing in WDC’s brief logically advances AOI’s position. For
these reasons, the Court of Appeals’ decision should be affirmed, and

this case remanded to the trial court for further proceedings.



ARGUMENT

I. THE COURT OF APPEALS CORRECTLY FOUND THE
TERM “WASTE” AMBIGUOUS AND DID NOT LIMIT ITS
MEANING TO ONLY MANUFACTURING OR
INDUSTRIAL PROCESSES
WDC contends that the Court of Appeals’ analysis (which held
the term “waste” was ambiguous as set forth in the pollution exclusion
provision of the insurance policy at issue), is flawed in two respects: 1)
that the analysis “disregards the common and ordinary meaning of the
term ‘waste,” which, as the Court of Appeals acknowledged, includes
excrement,” (WDC.B., p. 3), and 2) “the Court of Appeals’ limiting
construction of the term ‘waste’ improperly relies on the ejusdem
generis canon of construction.” (WDC.B., p. 4). However, both of these
arguments are without merit.

To support the argument that the Court of Appeals disregarded
the common and ordinary meaning of the term “waste,” WDC quotes a
definition of waste found in Webster’s Ninth New Collegiate Dictionary
1331 (1987). WDC uses one (1) of at least three (3) definitions of
“waste” provided by this dictionary: “refuse from places of human or
animal habitation: as (1): GARBAGE, RUBBISH (2) p. : EXCREMENT

(3) : SEWAGE.” (WDC.B,, p. 3). WDC further suggests that Wisconsin

Courts should adopt this definition of “waste,” claiming it is consistent



with one non-Wisconsin case, 1.e., a Missouri Court of Appeals decision,

Boulevard Inv. Co. v. Capitol Indem. Corp., 27 S.W.3d 856, 858 (Mo. Ct.

App. 2000).

WDC’s reliance on yet another dictionary definition of “waste,”
found in a case from a foreign jurisdiction, is not a sufficient basis to
reverse the Court of Appeals’ ruling that “waste,” in this context, is
ambiguous. With this additional definition of “waste” provided by WDC
there have now been ten (10) definitions provided in the briefs
submitted to the Court of Appeals, the Court of Appeals decision, and
the briefs submitted to this Court.

WDC has obviously overlooked this Court’s recent admonition,
that “[ilf words or phrases in a policy are susceptible to more than one

>

reasonable construction, they are ambiguous.” Zarder v. Humana Ins.

Co., 2010 WI 35, Y 26, 324 Wis. 2d 325, 782 N.W.2d 682. Since ten (10)
different definitions have now been provided, clearly indicating
multiple reasonable constructions, no common and ordinary definition
of “waste” exists. “Waste,” as used in AOI’s policy, can only be
described as ambiguous. Hence, specificity is required. WDC’s
additional definition supports HIRSCHHORNS argument, not AOI’s.
Thus, because Wisconsin courts always construe ambiguities against

the insurer and in favor of coverage, the Court of Appeals’ decision was

4



correct and should stand. Kaun v. Industrial Fire and Cas. Ins. Co.,148

Wis.2d 662, 436 N.W. 2d 321 (1989).
The Missouri Court of Appeals case upon which WDC relies is

neither controlling law nor on point. In Boulevard Inv. Co. the

disputed issue was whether or not the insurance company’s pollution
exclusion barred coverage due to the occupants’ “release of grease and

other kitchen waste into a sewer line.” Boulevard Inv. Co., 27 S.W.3d

at 858. The case sub judice is easily distinguishable. First, in

Boulevard Inv. Co., it was the insured itself (a restaurant) which

created the damage with its own “waste.” Here, the HIRSCHHORNS’
home was infested by bats, despite regular and careful maintenance
being performed over the years. (R.18:5-17). Here, unlike Boulevard
Inv. Co., no fault could be or was attributed to the reasonable insured
homeowner. Here, as a natural result of the bat infestation, bat guano
accumulated and caused the damage. A bat infestation, and the
concomitant accumulation of bat guano as a result, is simply not
analogous to a restaurant dumping its own “waste,” such as “kitchen
grease, scour pads, heavy plastic, and underwear,” into its own

plumbing system and causing damage. Boulevard Inv. Co., 27 S.W.3d

at 857.



Second, Boulevard Inv. Co. does not address excrement, but

rather “grease and other kitchen waste.” These substances, which the
Missouri Court of Appeals found to be “waste,” are clearly
distinguishable from bat guano and are consistent with the Court of
Appeals decision sub judice. Grease and kitchen waste are garbage or

rubbish — bat guano is not. Since Boulevard Inv. Co. does not hold that

animal excrement is considered “waste,” WDC’s attempt to cite this
definition is not only misguided, but actually supports the Court of
Appeals decision that the term “waste” is ambiguous as set forth in
AOQOI’s pollution exclusion provision. It is hard to believe that this

mnapplicable Boulevard Inv. Co. is the best case WDC could find — even

as a result of a nationwide search of reported Appellate decisions.

To support the contention that “the Court of Appeals’ limiting
construction improperly relies on the ejusdem generis canon of
construction,” (WDC.B., p. 4), WDC relies on cases that would prevent
courts from applying interpretive canons of construction due to the
plain and unambiguous nature of the term at issue. Here, however,
that is not the case — “waste” is most certainly ambiguous in the

context of this pollution exclusion provision. See Donaldson v. Urban

Land Interests Inc.,211 Wis. 2d 224, 564 N.W. 2d 728 (1997).




Furthermore, WDC boldly makes the blanket statement that
“[tlhe term [waste] as used in the instant policy plainly and
unambiguously includes bat guano within its scope.” (WDC.B., p. 4).
However, WDC stops there, providing no explanation as to how or why
this statement is so. The reason — because bat guano does not fall into
the scope of the term “waste.” Not one case, from Wisconsin or any
foreign jurisdiction, has been cited by either AOI or WDC indicating
otherwise. It is clear the term “waste” as used in AOT’s policy is
ambiguous and does not include bat guano within its scope. The Court
of Appeals’ decision is correct.?

Finally, WDC contends that the qualifying word “any” in the
definition of pollutant “manifests an intent not to constrict the term
waste only to materials left over from manufacturing or industrial
processes.” (WDC.B., p. 5). The Court of Appeals’ decision in no way
constricts the term “waste” to only manufacturing or industrial
processes.* The specific language, in reference to “discharge, release,
escape, seepage migration or dispersal of pollutants,” is “[] the bodily

processes by which wastes such as carbon dioxide, urine or feces move

3 A reasonable insured here (a vacation homeowner in the Wisconsin Northwoods
who diligently and regularly maintained and inspected the home) would not read the
pollution exclusion and believe bat guano was within the scope of the term “waste.”
A reasonable insured would believe s/he was covered by his/her/their insurance
policy in the event of unexpected and uninvited bat infestation. See Issue II, infra.

4 Again, see HIRSCHHORNS’ Answer Brief, pp. 23 to 28.
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out of an organism would more commonly be described as respiration,
elimination, excretion or some other term suggesting a biological
process. Thus, at best, the pollution clause’s action words do not
suggest to the reader a biological process, and they may even suggest

>

that biological processes are not part of the exclusion.” Hirschhorn v.

Auto-Owners Ins. Co., 2010 WI App 154, §15, 330 Wis. 2d 232.

Thus it 1s clear that the policy language at issue sub judice can
easily be read in a number of different ways by a reasonable insured —
hence the language is, of necessity and under the law, ambiguous.
What this language from Hirschhorn, Id., does not conclude is that
there i1s a biological processes exception to the pollution exclusion
provision. The Court of Appeals language simply deems the term
“waste” ambiguous. WDC’s argument is meritless and the Court of

Appeals decision should thus be affirmed.



II. THE COURT OF APPEALS DECISION IS CONSISTENT
WITH THE REASONABLE EXPECTATIONS OF THE
PARTIES AND DOES NOT SERVE AS A DISINCENTIVE
TO OWNERS OF VACATION HOMES TO PROPERLY
MONITOR THEIR PROPERTY, BUT AS AN INCENTIVE
FOR INSURANCE COMPANIES TO UPDATE THEIR
POLICIES IF THEY WANT TO EXCLUDE COVERAGE
DUE TO BAT INFESTATION?

WDC contends that the Court of Appeals decision should be
rejected because it “(1) is inconsistent with the reasonable expectations
of insurers and homeowners concerning the types of risks which are
covered and excluded from coverage under a homeowner’s insurance
policy,” and because (2) it “discourages Wisconsin homeowners, in
particular those who are not physically present in their homes
throughout the calendar year, from taking preventative measures to
guard against similar occurrences.” (WDC.B., p. 5). However, WDC’s
arguments again rely on an overly expansive and improper
misinterpretation of the Court of Appeals’ opinion, fail to cite any
relevant or controlling Wisconsin case law/precedent, and ignore the
terms of the insurance policy itself.

To support the contention that the Court of Appeals’ decision is

Iinconsistent with a reasonable Wisconsin homeowner’s expectations of

5 This is a new argument, raised for the first time by WDC.
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what is included within the pollution exclusion provision, WDC relies
on a single proposition:

[m]any homes in Wisconsin are located in rural or urban
residential areas far from factories, plants and other
facilities where manufacturing or industrial activities
occur. In contrast, bats and other animals live above,
below and around residential areas. The close
proximity between animals and human dwellings
informs the expectations of a homeowner concerning the
scope of the term “waste.” (WDC.B., p. 6).

While these facts about bats and animals living in close proximity
to homes in rural Wisconsin may well be true, WDC fails to
acknowledge that the pollution exclusion language in the policy at issue
simply does not in fact put a reasonable insured on notice that such a
claim is NOT covered by AOI’s insurance policy.

This is not the first time AOI has been before Wisconsin
Appellate Courts (this year alone) on the issue of what a reasonable
person in the position of the Hirschhorns would have understood the

language of an insurance policy to cover and exclude. In Wadzinski v.

Auto-Owners Ins. Co., 2011 Wisc. App. LEXIS 155, the Third District

Court observed:

Of primary importance is that the language of an insurance
policy should be interpreted to mean what a reasonable person
in the position of the insured would have understood the words
to mean.

The term “waste,” under which AOI and WDC contend bat guano falls,

is further explained by the policy as “including materials to be recycled,
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reconditioned or reclaimed.” Not one of these terms relates in any way
to bat guano. A reasonable insured would not have understood the
term “waste” to include the accumulation of bat guano. Thus, it is clear
that a reasonable insured would expect coverage for damage resulting
from the unexpected and uninvited accumulation of bat guano in their
home.

To support WDC’s bizarre second contention that the Court of
Appeals’ decision creates an incentive for seasonal homeowners to
neglect their properties, WDC cites to a “moral hazard” theory from a
foreign jurisdiction and totally ignores the “faulty maintenance”
provisions of the very policy at issue which, of course, provide more
than adequate protection to AOI from the “moral hazard” so feared by
WDC.

The case cited by WDC, A.M.I. Diamonds Co. v. Hanover Ins. Co.,

397 F.3d 528, 530 (7th Cir. 2005), is neither controlling precedent nor
does it address the “waste” or the pollution exclusion provision of an

insurance policy. A.M.I. Diamonds Co. dealt with an insurance

company’s liability for loss where a diamond salesman who had
carelessly left $100,000.00 worth of diamonds in his unlocked car, from

which the diamonds were subsequently stolen. A.M.I. Diamonds Co.,

397 F.3d 528. These facts are clearly distinguishable from this case.
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Sub judice, we have a homeowner who diligently and regularly
maintained the home at issue.® There was no neglect of the property at
issue. While a “moral hazard” theory may apply to a careless diamond
salesmen, that argument fails here, as the HIRSCHHORNS were
extremely attentive and concerned homeowners.

Although apparently overlooked by WDC, AOTI’s insurance policy

clearly and unambiguously excludes coverage for “faulty maintenance:”

Except as to ensuing loss not otherwise excluded, we do
not cover loss resulting directly or indirectly from:

(3) Faulty, inadequate or defective:

(e) maintenance
... of a part or all of the residence premises or any other
property. (R1: 27).

Based on this provision of AOI’s insurance policy, any damage to
the property as a result of “faulty, inadequate or
defective...maintenance,” 1i.e. neglect,” is already excluded from
coverage by AOI’s policy. WDC, in arguing its unique “moral hazard”
theory, has totally ignored this provision in the policy. Moreover, since

AOI did not deny coverage because of faulty maintenance or neglect

6 As the trial court found, HIRSCHHORNS had either a next door, or nearby,
neighbor or house cleaner, access the home at least 1-2 times per month, year round,
to inspect, confirm no damage to the interior and exterior of the home, and/or clean
or otherwise make any and all necessary repairs and improvements/maintenance to
the house. (R.18:5-17; R.26: 1).

7 If AOI is concerned that the phrase “faulty, inadequate or defective
maintenance” does not include “neglect,” perhaps AOI will have to amend its
insurance policy.
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(and the trial court so found), (R.18: 120-121; R.26: 3-4), and because
the HIRSCHHORNS diligently and regularly maintained and inspected
their home, WDC’s argument is wholly without merit.

Thus, the Court of Appeals’ decision does not “creatle] an
undesirable incentive for owners of vacation or seasonal homes to
neglect their properties,” as argued by Amicus (WDC.B., p. 6), because
AOQOI’s policy already excludes coverage for such damage caused by
neglect.

The Court of Appeals’ decision provides an incentive for AOI to
change the language in its policy. AOI, as the drafter of its policies, is
solely able to avoid creating ambiguity and confusion by including
specific and appropriate language. If AOI wanted to exclude coverage
of a bat infestation and the accumulation of bat guano as a result
thereof, AOI could and should have written that language into their
policy. Thus, in accordance with the time honored principle of law that
“laln insurance company which authors ambiguous language in its
Insurance policy should expect a judicial construction contrary to what

1t claims it intended,” McPhee v. American Motorist Ins. Co., 57 Wis.2d

669, 205 N.W. 2d 152 (1973), AOI may well have to modify its policy in
accordance with the Court of Appeals’ decision if it wants to exclude

coverage in cases involving bat infestation and guano accumulation. If
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so, that is left for AOI for another day. Today this Court should affirm
the Court of Appeals decision in Hirschhorn.

CONCLUSION

The Court of Appeals’ decision correctly found in favor of
coverage and the ruling below should be affirmed. This cause should be
remanded to the Circuit Court for further proceedings.

Respectfully submitted,
HIRSCHHORN & BIEBER, P.A.

By:
Joel Hirschhorn, Attorney at Law, LLC Joel Hirschhorn, Esq.
6A North Brown Street Wisconsin Bar No. 1012000
Rhinelander, Wisconsin 54501 Hirschhorn & Bieber, P.A.
Telephone: (715) 362-5329 550 Biltmore Way
Office Address Penthouse Three A

Coral Gables, Florida 33134
Telephone: (305) 445-5320
Facsimile: (305) 446-1766

jhirschhorn@aquitall.com
Mailing Address
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