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ISSUES 

Issue I: Does a standard pollution exclusion in a homeowner’s 
policy (not a CGL policy) apply to exclude coverage 
for a loss caused by a “penetrating and offensive 
odor” emanating from an accumulation of bat guano 
so severe the house needed to be demolished?  

 
Answered by the Circuit Court:  The circuit court initially 

concluded that the pollution exclusion did not apply because an 

accumulation of bat guano was not “traditional pollution.”  (P-

Appx. 22; R.24:27.) Upon a motion for reconsideration, the circuit 

court agreed with Auto-Owners that animal excrement 

constituted “waste” and was therefore a “pollutant” within the 

meaning of Auto-Owners’ pollution exclusion. (P-Appx. 11-14; 

R.26.) 

Answered by the Court of Appeals:  The Court of Appeals held 

that the pollution exclusion did not apply because even though 

excrement fell within the definition of “waste” in Auto-Owner’s 

homeowner’s policy, “when a person reading the definition 

arrives at the term ‘waste,’ poop does not pop into one’s mind.”  

Hirschhorn v. Auto-Owners Ins. Co., 2010 WI App 154, ¶12, 330 
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Wis. 2d 232, 792 N.W.2d 639.  The Court of Appeals ruled that a 

reasonable insured would, in reviewing their homeowner’s policy, 

understand “waste” to be limited to “damaged, defective, or 

superfluous material produced during or left over from a 

manufacturing processes or industrial operation.”  Id., ¶13.   

Issue II: Does the standard pollution exclusion in a 
homeowner’s insurance policy apply to pollutants 
that result from “biological processes,” or is the 
exclusion limited to industrial waste? 

 
Answered by the Circuit Court:  The circuit court initially 

concluded that the pollution exclusion did not apply because an 

accumulation of bat guano was not “traditional pollution.”  (P-

Appx. 22; R.24:27.)  Upon a motion for reconsideration, the circuit 

court agreed with Auto-Owners that animal excrement 

constituted “waste” and was therefore a “pollutant” within the 

meaning of Auto-Owners’ pollution exclusion.  (P-Appx. 11-14; 

R.26.) 

Answered by the Court of Appeals:  The Court of Appeals 

ruled that “biological processes are not part of the [pollution] 

exclusion” and that the term “waste” is limited to “superfluous 
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material produced during or left over from a manufacturing 

process or industrial operation.”  Hirschhorn, 330 Wis. 2d 232, 

¶¶13, 15.   

STATEMENT OF THE CASE 

This is a coverage dispute under a homeowner’s insurance 

policy involving the interpretation and application of a standard 

pollution exclusion.  The Hirschhorns made a claim under a 

homeowner’s policy issued by Auto-Owners after they allegedly 

were forced to demolish their vacation home in northern 

Wisconsin due to a “penetrating and offensive odor” emanating 

from an accumulation of bat guano that (allegedly) rendered the 

home uninhabitable.  (P.Appx. 30; R1:3.) Auto-Owners’ policy 

excludes from coverage damage caused directly or indirectly by 

the “discharge, release, escape, seepage, migration or dispersal of 

pollutants”, (P-Appx. 27; R.8, Ex. 2:10), which the policy defines 

as “any solid, liquid, gaseous or thermal irritant or contaminant, 

including ... waste."  (P-Appx. 26; R.8, Ex. 2:2.)   

3 



Auto-Owners moved for summary judgment based on the 

pollution exclusion in its policy.1  The circuit court initially 

denied the motion, reasoning that this was not a “traditional 

pollution” case.  (P-Appx. 22; R.24:27.)  However, upon 

reconsideration, the circuit court ruled that the exclusion applied 

because a “penetrating and offensive odor” caused by an 

accumulation of animal excrement was an “irritant,” a 

“contaminant,” and “waste,” such that it met the policy definition 

of “pollutant.”  (P-Appx. 12-13; R.26:2-3.)  The Court of Appeals 

reversed, ruling that the term “pollutant” in Auto-Owners’ 

homeowner’s policy applied only to industrial contaminants, and 

not contaminants resulting from “biological processes.”  

Hirschhorn, 330 Wis. 2d 232, ¶¶10, 14-15. 

This Court should reverse the Court of Appeals decision and 

hold that Auto-Owners’ homeowner’s policy provides no coverage 

for the Hirschhorns’ loss because a “penetrating and offensive 

                                              

1 Auto-Owners also argued that the Hirschhorns’ loss was not the result of an 
“accidental direct physical loss to covered property” and that the exclusions 
for vermin and inadequate maintenance applied.  (See R.6, R. 23, & R. 24: 5-
20, 26-27). 
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odor” emanating from an accumulation of bat guano that 

allegedly rendered the home uninhabitable falls squarely and 

unambiguously within the pollution exclusion in Auto-Owners’ 

policy.  The Court should further hold that the term “pollutant” 

in Auto-Owners’ homeowner’s policy is not limited to “traditional” 

industrial waste and that it includes substances that meet the 

policy definition regardless of whether they result from a 

“biological process.”   

Given the broad wording of the pollution exclusion in Auto-

Owners’ homeowner’s policy, a reasonable insured would not read 

the exclusion as limited to industrial refuse  This is so because a 

“penetrating and offensive odor” emanating from bat guano 

satisfies the definition of “pollutant” in the policy on two separate 

bases.   

First, a “penetrating and offensive odor” emanating from an 

accumulation of bat guano falls within the language in the 

exclusion covering the “release, escape, seepage, migration or 

dispersal” of a “gaseous . . . irritant or contaminant, including . . . 
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fumes . . . gasses . . . .”  Second, bat guano satisfies the portion of 

the definition covering the “release, escape, seepage, migration or 

dispersal” of a “solid, liquid . . . irritant or contaminant, including 

. . .  waste.”  In other words, both the bat guano itself and the 

fumes emanating therefrom are excluded under the plain 

language of Auto-Owners’ pollution exclusion.   

A reasonable insured would not conclude that the term 

“pollutant,” as defined in Auto-Owners’ pollution exclusion, does 

not apply to pollutants that result from “biological processes,” 

such as feces and urine.  Indeed, the Consumer Products Safety 

Commission expressly recognizes animal excrement as a common 

household “biological contaminant.”  A reasonable insured who 

alleged that his home was rendered uninhabitable by a 

“penetrating and offensive odor” emanating from an 

accumulation of bat guano would understand that the alleged 

loss is excluded because the loss results directly from the “release 

and discharge” of a “gaseous” “irritant” and “contaminant” 

emanating from “waste.” 
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A pollution exclusion is not ambiguous merely because it is 

broad.  See Richland Valley Prods., Inc. v. St. Paul Fire & Cas. 

Co., 201 Wis. 2d 161, 169-173, 548 N.W.2d 127 (Ct. App. 1996) 

(ruling that the undefined term “contaminant” in policy exclusion 

was unambiguous).  Under Peace v. Northwestern National 

Insurance, 228 Wis. 2d 106, 140, 596 N.W.2d 429 (1999), a 

pollution exclusion should be given its plain and ordinary 

meaning, and should not be interpreted according to a “terms-of-

art” approach that limits the exclusion to “traditional” forms of 

“industrial and environmental pollution.”  Further, under United 

States Fire Insurance Co. v. Ace Baking Co., 164 Wis. 2d 499, 476 

N.W.2d 280 (Ct. App. 1991), “foul” odors caused by a foreign 

substances (in that case, fabric softener) fall within the definition 

of “pollutant” in a pollution exclusion.   

Also, a number of decisions from other jurisdictions recognize 

excrement to be a “pollutant” within the meaning of a standard 

pollution exclusion.  The Hirschhorns have cited no case in which 

any court has interpreted a standard pollution exclusion in a 
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homeowner’s policy to apply to only industrial pollution and not 

pollution caused by “biological processes.” 

By focusing on the origin of the pollutant, rather than whether 

its characteristics satisfy the policy definition, the Court of 

Appeals’ decision below results in the inexplicable conclusion that 

the pollution exclusion applies only to risks that are not related 

to the type of property insured.  In other words, under the Court 

of Appeals decision, only pollutants that are unrelated to 

homeownership fall within the scope of the pollution exclusion in 

a homeowner’s policy.  This holding fundamentally alters the 

nature of the standard homeowner’s pollution exclusion such that 

it does not cover household pollutants and has exposed insurers 

to a whole new category of risks.  The Court of Appeals decision 

forces insurers to provide coverage for damages caused by 

common household pollutants, such as bacteria, viruses, fungi, 

mold, dust mites, sewage containing any form of excrement, 

human or animal, and virtually all unwanted organic substances.   
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This result is wholly at odds with the language of the pollution 

exclusion. 

Based on the clear, unambiguous language in Auto-Owners’ 

policy, the well-established rules for construing insurance 

contracts, and established precedent, Auto-Owners’ pollution 

exclusion has only one meaning:  It excludes from coverage any 

loss resulting “resulting directly or indirectly” from the 

“discharge, release, escape, seepage, migration or dispersal of” 

“any solid, liquid, gaseous or thermal irritant or contaminant, 

including smoke, vapor, soot, fumes, acids, alkalis, chemicals, 

liquids, gases and waste”—regardless of the source of the 

substance.  No reasonable person can read the pollution exclusion 

in Auto-Owners’ homeowner’s policy, including the policy 

definition of “pollutants,” and conclude the exclusion does not 

apply to damage caused by a “penetrating and offensive odor” 

emanating from unwanted animal feces and urine inside the 

structure.  Therefore, this Court should reverse the decision of 
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the Court of Appeals and hold there is no coverage for the 

Hirschhorns’ loss under Auto-Owners’ policy. 

A. Factual Summary 
 

The facts in this case are undisputed and brief.  Auto-Owners 

issued a policy of homeowner’s insurance to Joel and Evelyn 

Hirschhorn, covering their summer vacation home in Lake 

Tomahawk, Oneida County.  They listed the properly for sale in 

May, 2007, at which time their real estate broker inspected the 

premises.  The broker performed another inspection in July, 

2007, and noticed the presence of bat guano at the house.  The 

broker investigated further and discovered the presence of bats at 

the residence.  The broker attempted to clean the premises and 

remove the bats, but when the Hirschhorns stayed in the 

property in August of 2007, they noticed a “penetrating and 

offense odor” that they claimed made the premises uninhabitable.  

The Hirschhorns then hired a contractor to inspect the premises 

and provide a remediation quote.  The contractor determined that 

the odor was caused by an accumulation of bat urine and feces 

10 



between the siding and the walls of the house.  The Hirschhorns 

filed a property loss notice with Auto-Owners, which Auto-

Owners denied.  Hirschhorn, 330 Wis. 2d 232, ¶¶2-3.   

The Hirschhorns then filed suit against Auto-Owners.  After 

suit was initiated, the Hirschhorns demolished the house, 

purportedly because the “penetrating and offensive” odor made 

the house uninhabitable and unmarketable.  (Complaint, ¶9: P-

Appx. 30; R.1:3.)  The Complaint specifically alleges that “the 

home became uninhabitable and unsaleable due to the 

penetrating and offensive odor” and that the “drapes, carpet, 

fabrics, and furniture were rendered unusable as a result of the 

absorption of the bat guano odor.”  (Id.) 

Auto-Owners’ policy contains a standard “pollution exclusion” 

used in homeowner’s policies that excludes from coverage any 

loss “resulting directly or indirectly” from any of the following:  

“discharge, release, escape, seepage, migration or dispersal of 

pollutants . . . ”  (P-Appx. 27; R.8, Ex.2:10.)  The term “pollutants” 

is defined to mean “any solid, liquid, gaseous or thermal irritant 
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or contaminant, including smoke, vapor, soot, fumes, acids, 

alkalis, chemicals, liquids, gases and waste.”  “Waste” includes, 

but is not limited to, “materials to be recycled, reconditioned or 

reclaimed.”  (P-Appx. 26 R.8, Ex.2:2.) 

B. Procedural Posture 
 
 Auto-Owners moved for summary judgment after the parties 

conducted limited discovery on the issue of coverage.  Auto-

Owners advanced several arguments in support of its motion for 

summary judgment, including that the Hirschhorns’ loss fell 

within the policy’s pollution exclusion.  The circuit court initially 

denied Auto-Owners motion for summary judgment and 

concluded that the pollution exclusion did not apply, reasoning: 

When we talk about pollution, it’s usually a leakage 
or seeping from a polluted area into some other area 
causing damage.  And we don’t have that same 
situation here.  We have the damage actually being 
caused by things coming into the structure … which 
isn’t the same as the traditional pollution cases. 

(P-Appx. 22; R.24:27.) 

 However, the circuit court subsequently granted Auto-Owners’ 

motion for reconsideration and ruled that the pollution exclusion 

applied because a “penetrating and offensive odor” caused by an 
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accumulation of animal excrement was an “irritant,” a 

“contaminant,” and “waste,” such that it met the policy definition 

of “pollutant”: 

Under the Auto-Owners policy, "pollutant means any solid, 
liquid, gaseous or thermal irritant or contaminant, including ... 
waste."   
 

Excrement is certainly understood to be "waste." 
Dictionary definitions confirm that "waste" includes excretions 
such as feces or urine.  Waste, or pollution, was carried into the 
Hirschhorn residence by a force of nature and was deposited 
there as a solid and liquid contaminant. The substances 
rendered the interior of the residence offensive to the extent 
that Ms. Hirschhorn couldn't breathe in the house. In fact, the 
house was a total loss due to this pollution. 
 

According to Peace, to qualify as a "pollutant", the bat 
excrement would also have to be the result of a “discharge, 
release, escape, seepage, migration or dispersal" of the 
pollutant which directly or indirectly caused the loss. There can 
be no other conclusion but that the offensive substances, the 
pollutants, were carried into the residence by bats and 
discharged or released in the attic.  The substances 
subsequently seeped or were disbursed throughout the 
residence to cause the loss.   
 

Clearly, the pollution exclusion of the policy applies and 
this court erred in finding to the contrary from the bench. 

 
(P-Appx. 12-13; R.26:2-3.)  Therefore, the Court dismissed the 

Complaint. (P-Appx. 10; R.28.) 

 The Hirschhorns appealed, and the Court of Appeals reversed.  

Hirschhorn, 330 Wis. 2d 232.  The Court of Appeals analogized 
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animal excrement to the normally benign carbon dioxide that was 

addressed in Donaldson v. Urban Land Interests, Inc., 211 Wis. 

2d 224, 230, 564 N.W.2d 728 (1997), and concluded that a 

reasonable insured would not consider substances resulting from 

a “biological process” to be “waste” under the policy: 

Here, we conclude excreted bat guano is akin to exhaled 
carbon dioxide, both biologically and as a reasonable insured 
homeowner would view it regarding the pollution exclusion.  
One could review the pollution exclusion as a whole and 
reasonably interpret “pollutant” as not including bat guano 
excreted inside a house. . . . 

. . . . 
However, waste, in its context here listed as an example 

of a pollutant, would not unavoidably be interpreted as 
excrement.  Substituting the terms makes this evident:  
“smoke, vapor, soot, fumes, acids, alkalis, chemicals, liquids, 
gasses and [excrement].”  As the saying goes, “one of these 
things is not like the others.”  

The policy definitions of “pollutant” and “waste” are 
further informed by the policy’s exclusionary clause itself, 
which omits coverage for the “discharge, release, escape, 
seepage, migration or dispersal of pollutants.”  None of those 
terms particularly suggest the movement of excrement.  
Rather, the bodily processes by which wastes such as carbon 
dioxide, urine, or feces move out of an organism would more 
commonly be described as respiration, elimination, excretion, 
or some other term suggesting a biological process.  Thus, at 
best, the clause’s action words do not suggest to the reader a 
biological process, and they may even suggest that biological 
processes are not part of the exclusion.  Therefore, because a 
person might reasonably interpret the pollution exclusion as 
not contemplating bat guano, coverage is not excluded. 
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Hirschhorn, 330 Wis. 2d 232, ¶¶10, 14-15 (footnotes omitted) 

(emphasis added). 

The Court of Appeals restricted the meaning of “waste” by 

picking one dictionary definition from among several available 

and limiting the definition of “waste” to “damaged, defective, or 

superfluous material produced during or left over from a 

manufacturing processes or industrial operation.”  Id., ¶13.  

Thus, the Court of Appeals’ decision essentially stands for the 

proposition that pollutants that result from “biological processes” 

do not fall within the scope of the standard homeowner policy 

pollution exclusion and that the term “waste” is limited to 

industrial refuse.   

STANDARDS OF REVIEW 

Questions of insurance coverage are reviewed de novo, without 

deference to the circuit court.  Schaefer v. Gen. Cas. Co., 175 Wis. 

2d 80, 84, 498 N.W.2d 855 (Ct. App. 1993).  Insurance policies are 

interpreted by applying well-established rules of construction.   
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Courts first look to the insuring clause of a policy to determine 

if it provides coverage for the loss alleged; if so, relevant 

exclusions are examined; and, finally, any exceptions to those 

exclusions are considered to determine if coverage for losses 

otherwise excluded is restored.  Sass v. Acuity, 2009 WI App 32, 

¶5, 316 Wis. 2d 752, 757, 765 N.W.2d 582.  In undertaking this 

analysis, the policy is “construed to ascertain and effectuate the 

parties’ intent.”  Ace Baking 164 Wis. 2d at 502. 

Clear contractual provisions “must be construed as [they] 

stand[].”  Id.  “If the language of an insurance policy is 

unambiguous, a court will not rewrite the policy by construction 

and will interpret the policy according to its plain and ordinary 

meaning to avoid imposing contract obligations that the parties 

did not undertake.”  Frost v. Whitbeck, 2002 WI 129, ¶19, 257 

Wis. 2d 80, 654 N.W.2d 225.  Courts may not “add words” to a 

policy to arrive at a favored construction.  Folkman v. Quamme, 

2003 WI 116, ¶42, 264 Wis. 2d 617, 665 N.W.2d 857.  A policy 

“‘should not be rewritten by construction to bind an insurer to a 
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risk ... it [never] contemplate[d] or [intended] to cover, and for 

which it was not paid.’”  Blum v. 1st Auto & Cas. Ins. Co., 2010 

WI 78, ¶19, 326 Wis. 2d 729, 786 N.W.2d 78 (quoting Limpert v. 

Smith, 56 Wis. 2d 632, 640, 203 N.W.2d 29 (1973)).   

Policy provisions that have more than one reasonable meaning 

are considered ambiguous and are construed in favor of coverage.  

Varda v. Acuity, 2005 WI App 167, ¶8, 284 Wis. 2d 552, 558, 702 

N.W.2d 65.  However, “any ambiguity must be genuine.”  Bulen v. 

West Bend Mut., 125 Wis. 2d 259, 264, 371 N.W.2d 392 (Ct. App. 

1985).  Thus, a policy is not rendered ambiguous anytime an 

insured is able to conjure up “any interpretation that is 

grammatically plausible and creates coverage . . . .” State Farm 

Mut. Auto. Ins. Co. v. Langridge, 2004 WI 113, ¶47, 275 Wis. 2d 

35, 683 N.W.2d 75.  An interpretation cannot be reasonable if it 

conflicts with the nature of the insurance provided under the 

policy or frustrates the purpose of the policy at issue.  Blum,  326 

Wis. 2d 729, ¶23; Muehlenbein v. West Bend Mut. Ins. Co., 175 

Wis. 2d 259, 265, 499 N.W.2d 233 (Ct. App. 1993).  Stated 
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differently, “the mere fact that a word has more than one 

meaning does not necessarily make the word ‘ambiguous’ if only 

one meaning comports with the parties’ reasonable expectations.”  

Ace Baking 164 Wis. 2d at 503.    

ARGUMENT 

A.  Under The Plain Meaning of Auto-Owners’ Pollution 
Exclusion, There is no Coverage for Losses Resulting From 
an Accumulation of Bat Guano or From The Odors 
Emanating Therefrom.   

 _______________________________________________________ 
 

The pollution exclusion in Auto-Owners’ homeowner’s policy 

plainly informs an insured that the policy does not provide 

coverage for any loss “resulting directly or indirectly” from any of 

the following:  “discharge, release, escape, seepage, migration or 

dispersal of pollutants. . . .”  (P-Appx.27; R.8, Ex. 2:10.)  The term 

“pollutants” is defined to mean “any solid, liquid, gaseous or 

thermal irritant or contaminant, including smoke, vapor, soot, 

fumes, acids, alkalis, chemicals, liquids, gases and waste.”  

“Waste” includes, but is not limited to, “materials to be recycled, 

reconditioned or reclaimed.”  (P-Appx. 26; R.8, Ex. 2:2.)  The 
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pollution exclusion thus contains two requirements:  1) The 

damage alleged must have been caused by the “discharge, 

release, escape, seepage, migration or dispersal” of a substance; 

and 2) The substance at issue must meet the definition of 

“pollutants.”  Based on the allegations in the Hirschhorns’ 

Complaint and the definition of “pollutants,” no reasonable 

insured could conclude that the loss alleged is not excluded under 

the pollution exclusion. 

The Hirschhorns’ Complaint alleges they were forced to 

demolish their vacation home because the “penetrating and 

offensive” “resulting from the accumulation of bat guano between 

the siding and the walls of the home.”  (Complaint, ¶9: P-

Appx.30; R.1:3.)  The Complaint specifically alleges that “the 

home became uninhabitable and unsaleable due to the 

penetrating and offensive odor” and that the “drapes, carpet, 

fabrics, and furniture were rendered unusable as a result of the 

absorption of the bat guano odor.”  (Id.)  Under the plain 
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language of Auto-Owners’ policy, there is no coverage for the 

alleged loss.  

1. The Bat Guano and Odor Emanating Therefrom Are 
Alleged to Have Been Discharged, Released, and 
Dispersed Throughout The Hirschhorns’ Home. 

 
There can be no serious dispute that the bat feces and urine 

that were deposited between the walls of the Hirschhorns’ home 

and the attic were “discharge[d], release[d], . . . or “disperse[d]” 

throughout the house.  Likewise, there can be no serious 

argument that the “penetrating and offensive odor” emanating 

from bat urine and feces was “discharge[d], release[d] . . . or 

“disperse[d]” throughout the house or that the odor did not 

“escape, seep[], or migrat[e]” from the source of the bat guano to 

all areas of the house, including the Hirschhorns’ furniture.   

Both the “penetrating and offensive odor” emanating from the 

bat guano and the bat guano itself were “discharge[d], release[d], 

. . . and “disperse[d]” throughout the Hirschhorns’ home.  

Therefore, the first requirement of the pollution exclusion is 

unambiguously satisfied.  As to the second requirement, no 
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reasonable insured can dispute that both the bat guano and the 

odor emanating therefrom constitute “irritants,” “contaminants,” 

and “waste,” thus satisfying the definition of “pollutants”  in 

Auto-Owners’ policy.   

2. A “Penetrating and Offensive” Odor From Bat Guano 
is a “Gaseous” “Irritant” and “Contaminant” That 
Was “Released” and “Dispersed” Throughout the 
Hirschhorns’ Home. 

 
The Hirschhorns cannot reasonably dispute that the 

“penetrating and offensive odor” alleged in their Complaint 

qualifies as a “gaseous . . . irritant or contaminant, including . . . 

fumes, . . . gases and waste.”  The Complaint specifically alleges 

that “the [Hirschhorns’] home became uninhabitable and 

unsaleable due to the penetrating and offensive odor” and that 

the “drapes, carpet, fabrics, and furniture were rendered 

unusable as a result of the absorption of the bat guano odor.”  

(Complaint, ¶9: P-Appx.30; R.1:3.)   

By its very nature, a “penetrating and offensive odor” falls 

within the meaning of the term “gasses” and “fumes.”  It also 

unquestionably qualifies as an “irritant” and “contaminant.”  The 
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Complaint plainly asserts that that the odor from the bat guano 

“penetrated”—i.e. “contaminated”—the house and the 

Hirschhorns’ personal belongings and that the smell irritated 

them to such an extent that the house became uninhabitable.   

In Richland Valley Products, Inc. v. St. Paul Fire & Cas. Co., 

201 Wis. 2d 161, 169-170, 548 N.W.2d 127 (Ct. App. 1996), the 

Court of Appeals defined “contamination” as an “impairment” or 

“impurity” “‘resulting from mixture or contact with a foreign 

substance[.]’”  (quoted source omitted).  The fouling of the 

Hirschhorns’ house and personal belongings as a result of 

rancorous odors emanating from animal feces satisfies this 

definition of “contamination.”  The foul and rancorous odor of 

animal feces and urine throughout the house certainly resulted 

from the house’s contact with a “foreign substance”—the guano—

and the odor certainly rendered the home “impure” and 

uninhabitable.   

Moreover, no reasonable person can dispute that a 

“penetrating and offensive odor” that ruins furniture and renders 
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a house unlivable is an “irritant” to the occupants of the home.  

Given that case law has recognized that odors from generally 

benign substances such as fabric softener can constitute 

“pollutants,” Ace Baking Co., 164 Wis. 2d at 500, it would be 

patently unreasonable to conclude that a “penetrating and 

offensive odor” from animal excrement is not a pollutant, as that 

term in defined in Auto-Owners’ policy.  

3. Bat Guano is a “Solid,” “Liquid” “Contaminant” and 
“Irritant” That Was “Released” and “Dispersed” 
Throughout The Home and Also Constitutes “Waste.” 

 
Additionally, the bat guano itself qualifies as a “pollutant” 

under the definition in Auto-Owners’ policy, as animal urine and 

feces are encompassed within the meaning of the phrase “solid 

[or] liquid . . . irritant or contaminant, including . . .  waste.”  

Clearly, bat feces and urine are a “solid” and “liquid”, 

respectively, that were allegedly “release[d] [and] “dispers[ed]” 

inside the walls of the Hirschorns’ home and in the attic.   

Bat guano undoubtedly satisfies the definition of 

“contaminant” in Richland Valley Products, 201 Wis. 2d at 169-
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170, as it is a “foreign substance” that rendered the Hirschhorns’ 

home “impure” and uninhabitable.  Likewise, the guano 

“irritated” the Hirschhorns to such an extent that they deemed it 

necessary to demolish the house. 

Further, contrary to the Court of Appeals’ conclusion, the 

guano itself also constitutes “waste.”  While the term “waste” is 

not expressly defined in the policy, it has a common and ordinary 

meaning that includes animal excrement.  The American 

Heritage College Dictionary 1548 (4th ed. 2004), defines “waste” 

to include: 

4a.  An unusable or unwanted substance or material. . . .6.  The 
undigested residue of food eliminated from the body. . . .3.  
Excreted from the body . . . . 
 

Additionally, the Merriam Webster Dictionary 591-92 (1995), 

defines “waste” to include: 

6:  material (as feces), produced but not used by a living 
organism. . . . 
. . . .4:  excreted from or stored in inert form in a living 
organism as a by product of a vital activity <-matter from 
birds> 

 
Certainly, bat guano is “unwanted” in the context of 

homeownership.  Regardless of any commercial uses of bat guano, 
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an ordinary, reasonable homeowner would not consider bat guano 

to be a desirable or wanted substance in or around his/her home.  

Similarly, there can be no doubt that bat guano is “excreted” and 

includes “feces.”  

While there are other definitions for “waste” that refer to 

garbage and industrial refuse, the fact that a word has multiple 

definitions does not render it ambiguous under Wisconsin law.  

Ace Baking, 164 Wis. 2d at 503.  Similarly the fact that Auto-

Owners’ policy states that the term “waste” includes “materials to 

be recycled, reconditioned or reclaimed,” (P-Appx. 26; R.2, Ex. 

8:2.), does not limit the term “waste” to those examples.  See 

Richland Valley Prods., 201 Wis. 2d at 172 (rejecting the “trial 

court[’s] conclu[sion] that [based on] the wording ‘contamination 

including fungal or bacterial contamination’ in St. Paul's policy 

that the exclusion is restricted to fungal or bacterial 

contamination.”) 

Because both the odors emanating from the accumulation of 

bat guano and the bat guano itself fall within Auto-Owners’ 
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policy definition of “pollutant,” there is no coverage for the 

Hirschhorns’ loss under the plain language of the policy.  Any 

attempt to “construe” the policy to find coverage is unreasonable, 

as it cannot be squared with the actual policy language in the 

pollution exclusion and the allegations in the Hirschhorns’ 

Complaint.  The fact that the loss alleged by the Hirschhorns 

qualifies under more than one of the categories of “pollutants” in 

the policy demonstrates that no reasonable homeowner could 

conclude there was coverage for this loss. 

B. The Pollution Exclusion is Not Ambiguous Merely Because 
it is Broad, And No Reasonable Insured Could Conclude 
That a “Penetrating and Offensive Odor” Emanating From 
Bat Guano Does Not Fall Under an Exclusion Covering 
“Gases”, “Irritants”, and “Waste. 
______________________________________________________

 The Court of Appeals and the Hirschhorns claim that the 

pollution exclusion is ambiguous because the terms “pollutants” 

and “waste” are broadly defined, and allegedly an insured could 

conclude that the scope of the exclusion is more limited.  This 

type of argument was expressly rejected by the court of appeals 

in Richland Valley Prods., 201 Wis. 2d 161.  There, a business 
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owner sought coverage under its property insurance policy after 

its products (ice cream and “frozen water novelties”) were 

damaged due to mixing of brine and ammonia in its cooling 

system.  Id. at 165.  The insurer denied coverage under the 

policy’s contamination exclusion, arguing that the combination of 

chemicals in the cooling system that damaged the products 

constituted “contamination.”   

 The court of appeals agreed and held that the loss alleged fell 

within the broad definition and common understanding of the 

word “contamination” and that “contamination” was not limited 

to spoiled foodstuffs.  The court of appeals explained:  

“‘‘Contamination’ may describe damage to food, . . . but 

‘contamination’ is by no means limited to food spoilage.’” Id. at 

170 (citations and quoted sources omitted).  Similarly, here, the 

fact that “waste” and “pollutants” may include industrial refuse 

does not mean they can be read reasonably as being limited to 

industrial refuse. 
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The court in Richland Valley Products also refused to rule that 

the term “contamination” should be construed narrowly, in 

accordance with the examples of contaminants set forth in the 

policy.  It specifically rejected the circuit court’s reasoning “that 

contamination had not occurred because . . . the galvanizing 

broke loose, in “a very short process, . . . . [and] the conditions 

listed in the contamination exclusion clause, “mold, wet or dry 

rot, rust, corrosion or contamination,” . . . are slow processes that 

occur over time.”  Id. at 172.  Moreover, the court of appeals 

refused to limit the term “contaminants” to examples in the 

policy such as “fungal or bacterial contamination,” noting that 

such a limitation could not be supported in light of the broad 

definition of “contaminants.”  Id. at 173. 

Following the analytical framework of Richland Valley 

Products, the pollution exclusion in Auto-Owners’ policy cannot 

be considered ambiguous merely because it extends to a large 

class of “pollutants” and a variety of “waste” is encompassed 

within the definition.  Bat guano is encompassed within the 
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ordinary definition of “waste.”  A “penetrating and offensive odor” 

emanating from bat guano constitutes a “discharge, release, 

escape, seepage, migration or dispersal” of a “solid, liquid, 

gaseous. . . irritant or contaminant, including . . . fumes, . . .  

gases and waste.”  Therefore, Auto-Owners’ policy is not 

ambiguous merely because the pollution exclusion encompasses a 

wide variety of “pollutants” and several forms of “waste” other 

than animal excrement. 

 The analysis is not, as the Court of Appeals stated, whether 

“waste, in its context here listed as an example of a pollutant, 

would not unavoidably be interpreted as excrement.”  

Hirschhorn, 330 Wis. 2d 232, ¶15.  The proper analysis is 

whether in the context of the pollution exclusion, the term 

“waste” includes animal excrement.  Stated differently, the fact 

that the term “waste” includes substances other than animal 

feces, does not make the exclusion ambiguous as to whether it 

applies to animal feces.  See also Varda v. Acuity, 2005 WI App 

167, ¶18, 284 Wis .2d 552, 563, 702 N.W.2d 65 (refusing to find 
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policy term “motorized land conveyance” ambiguous as to a riding 

lawnmower:  “We see no similar linguistic ambiguity in the 

phrase motorized land conveyances. A riding mower works on 

land, has a motor, and carries or transports its operator.”).   

Even assuming, arguendo, that the term “waste” is 

ambiguous, the loss alleged by the Hirschorns is nonetheless 

unambiguously excluded under the remainder of the pollution 

exclusion.  No reasonable person can claim that a “penetrating 

and offensive odor” from animal feces ruined his furniture and 

made his house uninhabitable and yet contend that the odor and 

feces are not “solid, liquid, [or] gaseous . . . irritant[s] or 

contaminant[s].”  (P-Appx. 27; R.8, Ex.2:10.) No reasonable 

person can claim that a house that was rendered uninhabitable 

due to a “penetrating and offensive” odor emanating from animal 

feces, was not damaged by the “discharge, release, escape, 

seepage, migration or dispersal” of a “solid, liquid, [or] gaseous . . 

. irritant or contaminant, including . . . fumes . . . . [and] gases.”  

To conclude otherwise would “be ‘a disservice to the English 
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language[.]’”  Peace, 228 Wis. 2d at 135 (quoting Auto-Owners 

Ins. Co. v. Hanson, 588 N.W.2d 777, 779 (Minn. Ct. App. 1999) 

(following Board of Regents v. Royal Ins. Co., 517 N.W.2d 888 

(Minn. 1994))). 

C. No Reasonable Person Can Read Auto-Owners’ Pollution 
Exclusion and Conclude That it Applies Only to Industrial 
Waste or That The Exclusion Does Not Cover Pollution 
Resulting From Biological Processes. 

  _______________________________________________________ 

1. The Artificial Restrictions on the Definitions of 
“Pollutants” and “Waste” Imposed by The Court of 
Appeals Have No Basis in The Policy Language. 

 
The Court of Appeals’ interpreted Auto-Owners’ pollution 

exclusion so that the term “waste” included only industrial 

“garbage, rubbish,” and restricted the definition of “pollutants” to 

exclude those that are not the result of “biological processes.”  

Hirschhorn, 330 Wis. 2d 232, ¶¶13, 15.  These limitations cannot 

be supported by any reasonable reading of the text of the 

pollution exclusion.   

There is no exception in the policy for “waste” or other 

“pollutants” that result from biological processes.  Nothing in the 
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text of the policy even remotely “suggest[s] that biological 

processes are not part of the exclusion.”  Hirschhorn, 330 Wis. 2d 

232, ¶15.  Likewise, there is no language in the policy referring to 

industrial garbage or rubbish.  In short, the restrictions imposed 

by the Court of Appeals have no basis in the text of the policy 

exclusion.  Indeed, it is apparent that the Court of Appeals 

simply picked a dictionary definition of the word “waste” it 

preferred and then applied that definition to alter the terms of 

Auto-Owners’ policy.  See Hirschhorn, 330 Wis. 2d 232, ¶13 

(limiting the definition of “waste” to “damaged, defective, or 

superfluous material produced during or left over from a 

manufacturing processes or industrial operation.”) 

This Court has cautioned that in examining dictionary 

definitions, “‘a court has to be careful not to select a friendly 

definition it likes from the many offered . . . .’ Otherwise, . . . 

‘resort to a dictionary can be, as Justice Scalia has written of the 

use of legislative history, “the equivalent of entering a crowded 

cocktail party and looking over the heads of the guests for one's 
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friends.”’” Zarder v. Humana Ins. Co., 2009 WI App 34, ¶14 n.1, 

316 Wis. 2d 573, 765 N.W.2d 839 (quoting Noffke v. Bakke, 2009 

WI 10, ¶60, 315 Wis. 2d 350, 760 N.W.2d 156 (Abrahamson, C.J., 

dissenting)) (in turn quoting Conroy v. Aniskoff, 507 U.S. 511, 

519 (1993)  (Scalia, J., concurring)).   

Here, the Court of Appeals’ reliance on one particular 

dictionary definition of “waste” and its artificial restriction of the 

term “pollutants” simply cannot be squared with the actual text 

of the pollution exclusion in Auto-Owners’ policy.  There is no 

language in either the pollution exclusion or the definition of 

“pollutants” that even remotely suggests the exclusion is limited 

only to non-biological industrial pollution.   

Moreover, an insured cannot rely on colloquial understandings 

of a clearly defined policy term to create an ambiguity in the 

policy.  The fact that “poop does not pop into one’s mind,” 

Hirschhorn, 330 Wis. 2d 232, ¶12, when the terms “waste” and 

“pollutant” are used in common speech cannot override the fact 

that animal excrement is encompassed within the express 
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language of the policy definition of “pollutant.”  As this Court 

stated in Peace, 228 Wis. 2d at 136, “‘pollutants’—is specifically 

defined in the policy; the definition cannot be undone by different 

notions of ‘pollution’ outside the policy.”  (Emphasis added.)  See 

also Ace Baking 164 Wis. 2d at 503 (alternative meaning of words 

cannot create ambiguity when the meaning is specifically defined 

in the policy).    

2. The Court of Appeals Interpretation of the Policy is 
Not Reasonable Because it Conflicts With the 
Purpose and Nature of the Risks Insured Under a 
Homeowners’ Policy. 

 
In Langridge, 275 Wis. 2d 35, ¶47, this Court cautioned that 

when examining competing definitions of term in an insurance 

policy, “[a] court must be careful not to lose sight of the goal of 

judicial construction, which is to advance the reasonable 

expectations of the parties.”  In Blum, this Court re-affirmed that 

a interpretation of an insurance policy that is grammatically 

possible cannot be reasonable if it conflicts with the nature of the 

insurance provided under the policy or frustrates the purpose of 

the policy at issue.  Blum, 326 Wis. 2d 729, ¶23.  
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Here, the Court of Appeals’ restrictive interpretation of Auto-

Owners’ pollution exclusion conflicts with the nature and purpose 

of a homeowner’s policy and is patently unreasonable when 

considering the types of losses commonly suffered by 

homeowners.  It seems self-evident that the purpose of a 

homeowner’s policy of property damage insurance is to insure 

against certain risks associated with home ownership.  

Interpreting an exclusion assumes the risk falls within the 

original grant of coverage.  Sass, 316 Wis. 2d 752, ¶5.  Thus, the 

purpose of an exclusion in a homeowner’s insurance policy is to 

exclude coverage of certain risks associated with home 

ownership.  

The Court of Appeals interpreted Auto-Owners’ pollution 

exclusion so that it applies only to industrial “garbage [or] 

rubbish,” that is not the result of “biological processes.”  

Hirschhorn, 330 Wis. 2d 232, ¶¶13, 15.  Such a construction 

makes absolutely no sense in the context of a homeowner’s policy 

of property damage insurance.  While certainly homes can be 
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affected by the presence of latent chemical industrial waste, 

homes are subject to a variety of different types of pollutants, 

both chemical and biological, that have nothing to do with toxic 

industrial waste.   

Under the Court of Appeals’ interpretation, a plethora of 

common, household pollutants such as mold, fungi, sewage, dust-

mites, spores, and other non-chemical, non-industrial pollutants 

are written out of the pollution exclusion.  Indeed, the class of 

household “biological pollutants” is quite broad.  An online 

publication from the Environmental Protection Agency lists a 

number of airborne biological pollutants found in homes, 

including radon, various combustion pollutants, nitrogen dioxide, 

and a variety of volatile organic compounds.  Care For Your Air:  

a Guide to Indoor Air Quality, Envtl. Prot. Agency, EPA 404/f-

08/008, September 2008, available at 

http://www.epa.gov/iaq/pubs/careforyourair.html, last visited Apr. 

9, 2011. (P-Appx. 102-03.) 
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In addition, the Consumer Products Safety Commission 

includes the following in their list of common, “biological 

contaminants” found in homes:  “bacteria, molds, mildew, viruses, 

animal dander and cat saliva, house dust mites, cockroaches, and 

pollen.”  The Inside Story:  A Guide to Indoor Pollution, 

Consumer Prod. Safety Comm’n & Ennvtl. Prot. Agency, CPSC 

Document # 450 (available at 

http://www.cpsc.gov/cpscpub/pubs/450.html#Refguide), last 

visited Apr. 9, 2011.  Notably, this document specifically includes 

“urine from rats and mice” as a “biological contaminant.”  Id. 

(emphasis added). (P-Appx.112.) 

Under the Court of Appeals’ decision, all of these common 

household pollutants fall outside the pollution exclusion because 

they result from “biological processes.”  It is simply not 

reasonable to conclude that a broadly-drafted pollution exclusion 

in a homeowner’s policy is limited to non-biological industrial 

pollution.   
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The effect of the Court of Appeals’ decision is that the 

pollution exclusion in Auto-Owners’ policy (and every other 

homeowner’s policy in Wisconsin that contains an analogous 

exclusion) operates to exclude only risks of pollution that relate to 

industrial waste, but not other types of pollution more common to 

residential households.  In other words, under the Court of 

Appeals’ “construction” of Auto-Owners’ policy, the pollution 

exclusion applies only to risks that are not related to the type of 

property insured.  This was never the intent of the pollution 

exclusion; nor does such a reading comport with the broad 

language utilized in the exclusion. 

D. There is no Support or Precedent for The Court of Appeals’ 
“Biological Processes” Exception to The Pollution Exclusion 

  _______________________________________________________ 
 

The Court of Appeals relied almost exclusively upon this 

Court’s decision in Donaldson v. Urban Land Interests, Inc., 211 

Wis. 2d 224, 564 N.W.2d 728 (1997), for the proposition that 

biological contaminants do not fall within the purview of the 

standard pollution exclusion.  However, nothing in Donaldson 
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supports this conclusion.  Donaldson, 211 Wis. 2d at 226-227, 

merely held that the standard pollution exclusion in a CGL policy 

was ambiguous as to whether the policy provided coverage for 

“personal injury claims arising from the inadequate ventilation of 

exhaled carbon dioxide in an office building . . . .”  Donaldson 

made no broad proclamation regarding pollutants that result 

from “biological processes.” 

 Despite the narrow holding of Donaldson, the Court of Appeals 

concluded that “excreted bat guano is akin to exhaled carbon 

dioxide, both biologically and as a reasonable homeowner would 

view it regarding the pollution exclusions.”  Hirschhorn, ¶10.  

Nothing could be further from the truth.   

To begin with, in Donaldson, 211 Wis. 2d at 233, this Court 

reasoned that the pollution exclusion was ambiguous because 

“[e]xhaled carbon dioxide can achieve an injurious concentration 

in a poorly ventilated area, but it would not necessarily be 

understood by a reasonable insured to meet the policy definition 

of a ‘pollutant.’”  The same cannot be said of “penetrating and 
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offensive odors” caused by an accumulation of bat guano in a 

house.  Carbon dioxide is a substance present in all places where 

one or more humans congregate.  Most ordinary people expect 

there to be some level of carbon dioxide in an enclosed area.  

Donaldson recognized that carbon dioxide is generally not 

harmful or a pollutant and it was only because the building in 

that case was poorly ventilated that accumulations of carbon 

dioxide became a problem.   

In contrast, foul and rancorous odors emanating from animal 

feces and urine are NOT expected to be present in a home.  There 

are no circumstances under which “penetrating and offensive 

odors” coming from animal excrement in a home would be 

considered benign or not harmful.  The presence of an 

accumulation of bat guano in a home that gives off “penetrating 

and offensive odors” will always be harmful.  There are no 

circumstances under which a reasonable homeowner would want 

or expect the presence of bat guano in his or her home.   

40 



In the context of home ownership and a homeowner’s policy of 

insurance, accumulations of animal feces are just not comparable 

to carbon dioxide emitted by human beings.  Therefore, 

Donaldson does not support either the Court of Appeals’ specific 

holding that odor emanating from bat guano is not a pollutant, or 

its more sweeping conclusion that a standard pollution exclusion 

has no application to any form of pollutant resulting from a 

“biological process.” 

E. The Court of Appeals’ Interpretation of Auto-Owners’ 
Policy Conflicts With Peace and Ace Baking      

  _______________________________________________________ 
 

1. Peace Rejected The Notion That The Term 
“Pollutants” is Limited to Traditional Industrial 
Pollution. 

 
In addition to lacking any support in existing precedent, the 

Court of Appeals’ decision in this case is in conflict with this 

Court’s decision in Peace v. Northwestern National Insurance, 

228 Wis. 2d 106, 596 N.W.2d 429 (1999).  In Peace, this Court 

adopted a narrow reading of Donaldson, and ruled that a 

standard pollution exclusion encompassed lead paint chips in a 
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house.  Id. at 137-38.  This court in Peace adopted a “plain 

meaning” when applying the pollution exclusion and refused to 

follow a line of cases that narrowly interpreted the exclusion by 

using a “terms-of-art” approach that focused on the “traditional” 

meaning of the term “pollution” in industry.  Id. at 135-36.  The 

Court held:  “The key term in the clause—‘pollutants’—is 

specifically defined in the policy; the definition cannot be undone 

by different notions of ‘pollution’ outside the policy.”  Id. at 136.   

Thus, the Court of Appeals’ statement that “poop does not pop 

into one’s mind,” Hirschhorn, 330 Wis. 2d 232, ¶12, when reading 

the pollution exclusion in Auto-Owners’ policy in the abstract 

misses the point.  A reasonable insured that suffers a loss from 

bat guano would read the policy and see that bat guano falls 

within the definition of “waste” and that a “penetrating and 

offensive odor” from bat guano constitutes a gaseous “irritant” 

and “contaminant” within the plain language of the policy.    

More importantly, this court in Peace expressly rejected the 

view that “‘pollution exclusion clauses refer only to industrial and 
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environmental pollution.’”  Peace, 228 Wis. 2d at 140 (quoting, 

and disagreeing with, Sphere Drake Ins. Co. v. Y.L. Realty Co., 

990 F. Supp. 240, 243 (S.D.N.Y. 1997)).  This is plainly 

inconsistent with the Court of Appeals’ ruling that “biological 

processes are not part of the [pollution] exclusion” and that the 

term “waste” is limited to “superfluous material produced during 

or left over from a manufacturing process or industrial 

operation.”  Hirschhorn, ¶¶13, 15. 

2. Ace Baking Adopted a Broad Definition of “Pollutant” 
and Concluded Fabric Softener Satisfied The 
Definition. 

 
The Court of Appeals’ decision below is also inconsistent with 

United States Fire Insurance Co. v. Ace Baking Co., 164 Wis. 2d 

499, 476 N.W.2d 280 (Ct. App. 1991).  In Ace Baking, the insurer 

appealed from a judgment that held it liable to its insured “for 

contamination of Ace Baking’s products and packaging as a result 

of their having been stored in a warehouse near a supply of fabric 

softener.”  Id. at 500.  United States Fire Insurance’s policy 

excluded losses “caused or resulting from . . . [r]elease, discharge 
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or dispersal of ‘pollutants.’”  Id. at 502.  The circuit court 

concluded that “pollutants” should be given a narrow meaning 

and that an ordinary insured would understand the word to 

mean “something that would adversely affect the environment or 

a person’s health”—not contamination of food by a fragrance in 

fabric softener.  Id. at 502. 

The court of appeals disagreed, holding that the term 

“pollutants” in the pollution exclusion “reasonably and fairly 

encompassed” contamination of Ace Baking’s products by a 

foreign substance.  Id. at 504-05.  The court of appeals explained 

that the definition of “pollutant” included substances that make 

something else “physically impure or unclean.”  Id. at 505.  Thus, 

it held that even though linalool might be a valued ingredient in 

some substances, it nonetheless “fouled Ace Baking’s products” 

and therefore “it was a ‘pollutant’ in relation to those products, 

and coverage for the resulting damages is excluded . . . .”  Id.  

The Court of Appeals’ decision is inconsistent with Ace Baking 

in a number of ways.  First, Ace Baking recognizes that “the mere 
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fact that a word has more than one meaning does not necessary 

make the word ‘ambiguous.’”  Id. at 503.  The court in Ace Baking 

therefore interpreted the terms of the policy before it by 

providing the words with their common and ordinary meanings 

and asking whether the loss at issue  was “reasonably and fairly 

encompassed” within the scope of those terms.  The court in Ace 

Baking did not apply an artificial restriction to the language in 

the policy.  Further, it did not restrict the scope of the pollution 

exclusion to “traditional” chemical pollution of the environment.  

Ace Baking recognized that even naturally occurring substances 

can constitute “pollutants” in the right circumstances:  “[W]ater 

can ‘pollute’ oil and thus, foul the engine.”  Id. at 505. 

Ace Baking recognized that the term “pollutant” was a broad 

term that encompassed any substance that contaminated another 

and that linalool fell within the definition of “pollutant” because 

its odor contaminated—“fouled”—the insured’s product.  In the 

present case, the Hirschhorns’ Complaint specifically alleged that 

“the home became uninhabitable and unsaleable due to the 
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penetrating and offensive odor” emanating from the bat guano 

that had accumulated between the siding and wall of their home.  

(Complaint, ¶9; A-Appx.30; R.1 at 2.)  If the odor from a chemical 

in fabric softener constitutes a “pollutant,” then surely a 

“penetrating and offensive odor” caused by the presence of animal 

excrement is “reasonably and fairly encompassed” within the 

meaning of that term.  If relatively benign substances such as 

water and fabric softener can be “pollutants” if they contaminate 

another substance, then it follows even more so that a 

“penetrating and offensive odor” emanating from animal 

excrement that ruins a house is a “pollutant.” 

There is no doubt that bat guano is “reasonably and fairly 

encompassed” within the definition of “waste,” that it is both an 

“irritant” and  a “contaminant,” and that it therefore falls within 

the policy definition of “pollutants.”  However, the Court of 

Appeals below inserted an artificial limitation of those terms and 

restricted their meaning to exclude any pollutants caused by a 

“biological process” and limited the definition of “waste” to 
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industrial rubbish.  Much like the circuit court in Ace Baking, the 

Court of Appeals below erroneously restricted the definition of 

“pollutants” to those items people traditionally associate with the 

colloquial use of the term.   

In short, the analytical framework adopted by the Court of 

Appeals in the present case is entirely inconsistent with the 

framework utilized by the court in Ace Baking.  Moreover, the 

results of the two decisions cannot be reconciled.  It would be a 

curious state of affairs if the law recognized that an otherwise 

pleasant-smelling substance such as fabric softener constitutes a 

pollutant but held that rancorous fumes emanating from animal 

excrement were not.    

F. Several Decisions From Foreign Jurisdictions Have 
Concluded That Excrement is a “Pollutant” Under a 
Standard Pollution Exclusion, as Excrement is a 
“Contaminant,” an “Irritant,” and “Waste.” 

  _______________________________________________________ 
 

Finally, the Court of Appeals’ decision in this case is 

inconsistent with several cases from other jurisdictions that 
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recognize excrement constitutes “waste” and a “pollutant” under 

a standard pollution exclusion.2  

In WPC Industrial Contractors, Ltd. v. Amerisure Mutual 

Insurance Corp., 720 F. Supp. 2d 1377 (S.D. Fla. 2009), the court 

considered whether a pollution exclusion in a CGL policy applied 

to a homeowner’s claim against a contractor that constructed a 

sewage system that repeatedly backed up, deposited fecal 

material in the plaintiffs’ house, and rendered it unsafe to 

occupy.  Id. at 1379.  The contractor sought coverage from its 

insurer, and the insurer denied a duty to defend based on the 

pollution exclusion in the policy.  Id. 

The policy excluded coverage for “‘[b]odily injury’ or ‘property 

damage’ which would not have occurred in whole or in part but 

for the actual, alleged, or threatened discharge, dispersal, 

seepage, migration, release or escape of ‘pollutants’ at any time.”  

Id. at 182.  The policy defined “pollutants” as “‘any solid, liquid, 

gaseous or thermal irritant or contaminant, including smoke, 

                                              

2 For the Court’s convenience, the foreign case law cited in this section has been included as part 
of the appendix, in alphabetical order. 
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vapor, soot, fumes, acid, alkalis, chemicals, and waste.”  Id.  This 

language is nearly identical to that in Auto-Owners’ policy. 3 

The district court concluded that the language of the pollution 

exclusion was unambiguous and that because the plaintiffs 

alleged property damage due to fecal contaminant, there was no 

duty to defend under the policy.   

Fecal contaminant is a “pollutant” within the meaning of 
the CGL Policy because it is a solid irritant and contaminant, 
which falls within the CGL Policy's definition of a “pollutant.”  
Harris claims that the property damage to her house, and 
bodily injury to herself and her family, was caused by fecal 
contaminate from sewer backups.  Thus, the Pollution 
Exclusion applies because Harris alleges that the property 
damage and bodily injury was caused by the discharge or 
dispersal of a pollutant. Therefore, Amerisure has no duty to 
defend. 

 
Id. at 1382 (citations omitted) (emphasis added). 

Similarly, in Grosse Pointe Park v. Michigan Municipal 

Liability and Property Pool, 702 N.W.2d 106, 113-14 (Mich. 

2005), the court interpreted a pollution exclusion with nearly the 

same language as Auto-Owners’ policy and held: 

                                              

3 In all the cases cited herein, the pollution exclusions are nearly identical to that contained in 
Auto-Owners’ policy, except that the second reference to “gases and liquids” in the definition of 
“pollutants” in Auto-Owners’ policy is not included in these cases.  Thus, to the extent there is any 
difference, Auto-Owners’ exclusion is broader than those discussed above. 
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“Waste is commonly understood to include sewage.  In 
other words, “waste” is commonly understood to include urine 
and feces . . . . 

We believe that the term “waste” in this policy is not 
patently ambiguous and the text of the policy fairly admits but 
one interpretation. 

 
(Emphasis added) (footnotes omitted). 
  

Likewise, in United States Fire Ins. Co. v. City of Warren, 176 

F. Supp. 2d 728, 732 (E.D. Mich. 2001), the court construed a 

pollution exclusion containing substantially the same language 

and definition of “pollutants” as does Auto-Owners’ policy thusly: 

Any backup of raw sewage into the homeowners’ properties 
from Defendant’ sewer would be a discharge of pollution.  This 
is so because “raw sewage is clearly a contaminant” that would 
be covered by an exclusion from coverage of any “[l]oss caused 
by release, discharge, or dispersal of contaminant or pollutants. 

 
(Emphasis added.)  See also Royal Insurance Company v. Bithell, 

868 F. Supp. 878, 882 (E.D. Mich. 1993) (“[T]here is no question 

that the raw sewage that leaked into the defendants’ home is a 

‘release, discharge, or dispersal of contaminants or pollutants.’”). 

In Philadelphia Indemnity Insurance Company v. 

Yachtsman’s Inn Condominium Association, 595 F. Supp. 2d 

1319 (S.D. Fla. 2009), a worker was exposed to “feces, raw sewage 

and battery acid” that was accumulated on Yachtsman’s 
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premises.  Id. at 1320.  Yatchtsman’s insurer brought a 

declaratory judgment action, claiming that there was no coverage 

under the pollution exclusion in its policy.  Id. at 1321.  Again, 

the policy definition of “pollutants” was identical to that used in 

Auto-Owners’ policy.  Id.  The court concluded the pollution 

exclusion applied and barred coverage, reasoning: 

First, the substances at issue-feces, raw sewage, and 
battery acid-fall within the policy pollutant definition of “any 
solid, liquid, gaseous or thermal irritant or contaminant.”  In 
determining whether a substance is an irritant or contaminant, 
“the court should look to see if the disputed substance is 
alleged to have had a particular effect commonly thought of as 
‘irritation’ or ‘contamination.’”  . . . . 
 

Second, the examples expressly included in policy 
exclusion definition of pollutant even further support that the 
pollution exclusion was intended to encompass the types of 
substances alleged in Mr. Boone's complaint. The policy defines 
“pollutants” not only as “any solid, liquid, gaseous or thermal 
irritant or contaminant,” it continues by offering specific types 
of substances that can constitute such art “irritant or 
contaminant.”  Specifically, the definition of pollutant excludes 
substances “including smoke, vapor, soot, fumes, acids, alkalis, 
chemicals and waste.”  Following a plain meaning 
interpretation of the Policy language, the Court finds that . . . 
“raw sewage and feces” is included in the definition of “waste” 
as “materials to recycled, reconditioned or reclaimed.”  

 
Id. at 1324 (citations omitted) (emphasis added).   

Several other decisions have concluded that fecal matter and 

foul odors constitute a “pollutants” under a standard pollution 
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exclusion.  See e.g., Deni Assocs. v. State Farm Fire & Cas. Co., 

711 So. 2d 1135 (Fla. 1998) (fumes from ammonia constituted an 

“irritant or contaminant”); CBL & Assocs. Mgmt., Inc. v. 

Lumbermens Mut. Cas. Co., No. 1:05-CV-210, not reported in F. 

Supp. 2d, 2006 WL 2087625 at **2,7 (E.D. Tenn. July 25, 2006) 

(“sewage, debris, waste and water [shooting] out of the sink 

drains” fit definition of “waste” and “contaminants” under 

standard pollution exclusion). 

In summary, several jurisdictions recognize that feces and 

excrement, as well as foul odors, fall within the plain meaning of 

the definition of “pollutants” in a standard pollution exclusion as 

being “irritants,” “contaminants,” and/or “waste.”  Moreover, 

neither the Court of Appeals nor the Hirschhorns have found any 

any decision from another state that has held that the standard 

pollution exclusion is inapplicable to pollutants caused by a 

“biological process.”  
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CONCLUSION 

For these reasons, Auto-Owners respectfully requests that this 

Court reverse the Court of Appeals’ decision and hold that Auto-

Owners’ policy provides no coverage for Hirschhorns’ loss because 

a “penetrating and offensive odor” emanating from an 

accumulation of bat guano that allegedly rendered the home 

uninhabitable falls squarely and unambiguously with the 

pollution exclusion in Auto-Owners’ policy.  The Court should 

further hold that the term “pollutant” in Auto-Owners’ policy is 

not limited to industrial waste and includes pollutants resulting 

from a “biological process.”   

Respectfully submitted this 14th day of April, 2011. 
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ISSUES 
 

I. WOULD A REASONABLE INSURED CONCLUDE THAT THE 
ACCUMULATION OF BAT GUANO WAS COVERED BY THEIR 
HOMEOWNER’S POLICY? 
 
The Circuit Court answered:  No. 
The Court of Appeals answered:  Yes.   

 
II. DOES THE ACUMMULATION OF BAT GUANO FALL UNDER 

A STANDARD POLLUTION EXCLUSION PROVISION IN A 
HOMEOWNER’S POLICY AS A POLLUTANT? 

 

The Circuit Court answered:  Yes. 
The Court of Appeals answered: No. 
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STATEMENT OF THE CASE 

A. Introduction 

 Plaintiff-Appellants agree this is a coverage dispute under a 

homeowner’s insurance policy in which the Court of Appeals found coverage 

because of ambiguity in the policy.  The Court of Appeals was correct.  This 

Court should affirm the Court of Appeals decision and provide that the AOI1 

policy provides coverage for the HIRSCHHORNS’ loss in order to give effect 

to the homeowner’s reasonable expectations and language in the subject 

policy.    

B.  Factual Summary 

On May 21, 2004, AOI issued an insurance policy to HIRSCHHORNS 

insuring their vacation home in Oneida County, Wisconsin (hereinafter 

referred to as the “insured premises”). (R.11: 1).  The policy covered the 

dwelling, outbuildings and personal property at the insured premises against 

risk of accidental, direct and physical loss.  (R.1: 7-19).  This policy was in 

force in 2007 (the year of the loss at issue).  Hirschhorn v. Auto-Owners 

Insurance Company, 330 Wis. 2d 232, ¶2. 

Regular inspections and maintenance had been performed on the house 

since 1981.  (R.18: 5-10).  Once or twice a month, since 1981, a next-door 

                                                 
1 Plaintiffs-Appellants, Joel Hirschhorn and Evelyn F. Hirschhorn, will be referred to as 
“HIRSCHHORNS.”  Defendant-Respondent-Petitioner, Auto-Owners Insurance Company, 
will be referred to as “AOI.”  References to the record will be (R.Doc#:P#).  References to 
AOI’s Initial Brief will be (AOI.B., p.___ ). 
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neighbor or house cleaner would access the house to inspect, clean as 

necessary, and assure the HIRSCHHORNS no damage had been done to the 

home during their absence.  If necessary, the individual would make any and 

all repairs, improvements and conduct any maintenance to the house. (R.18: 

5-17).  During this time, no bat guano was ever found in the house. 

In early May, 2007, Joel Hirschhorn (“JOEL HIRSCHHORN”), met 

with a real estate broker for the purpose of listing the insured premises for sale, 

(R.12: 2), they found no signs of bats during the inspection.  (R.18: 24).  

However, in mid-to-late July of 2007, the real estate broker, while inspecting 

the house, detected the presence of bats and, with JOEL HIRSCHHORN’S 

knowledge and consent, undertook an effort to remove same and clean the 

premises.  (R.12: 3-4). Hirschhorn, 330 Wis. 2d 232, ¶2.   

The HIRSCHHORNS and family stayed at the insured premises 

between August 9 and 14, 2007.  During their vacation they noticed a 

penetrating and offensive odor emanating from the home.  (R.18: 26-28).  

Upon leaving on August 14, 2007, HIRSCHHORNS arranged for a contractor 

to complete a more thorough inspection of the home. (R.18: 85-95).  The 

contractor determined that the cause of the offensive odor was the 

accumulation of bat guano between the siding and the walls of the home, 

resulting in damage to the insured premises.  (R.18: 85-95).  The contractor 

gave JOEL HIRSCHHORN an estimate to remediate the bat guano problem, 
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but could not guarantee that the removal of the accumulated bat guano and 

clean up would rid the home of the odor.  (R.18: 90-91, 95-97). 

On October 23, 2007, HIRSCHHORNS filed a property loss notice 

with AOI.  The property loss notice was only partial; HIRSCHHORNS never 

claimed total loss.  AOI, without making any attempt to investigate the 

claim, or inspect the condition of the home, immediately denied the claim 

three (3) days later.  (R.18: 116-117, 122).  In its letter to HIRSCHHORNS, 

AOI acknowledged that the “policy does cover bats,” but denied the claim 

because an accumulation of bat guano “[was] not sudden and accidental.” 

(R.18: 116-117).  AOI concluded that the loss was a maintenance issue and 

not covered by the policy due to the policy’s exclusion for faulty, inadequate 

or defective maintenance.  (R.18: 116-117). Hirschhorn, 330 Wis. 2d 232, ¶3. 

After the denial of the claim by AOI, on November 4, 2007, 

HIRSCHHORNS entered into a contract with Cornerstone Builders to 

demolish the existing home and construct a new one.  (R.17: 1).  

HIRSCHHORNS believed that, under the circumstances, economically it was 

more practical to demolish the existing house and rebuild because the home 

had become uninhabitable for them and now had significantly less market 

value due to the penetrating and offensive odor.  (R.11: 3). 
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On February 22, 2009, AOI issued its Revised Position Letter,2 (R.18: 

120-121), asserting the pollution exclusion provision of the policy as the 

reason for denying coverage.  This was the first time AOI had raised that as a 

basis for denying coverage, which was over four (4) months after the house 

had been demolished3 and construction of a new house on the same lot had 

commenced.  Hirschhorn, 330 Wis. 2d 232, ¶3. 

C. Procedural Posture 

On May 15, 2008, HIRSCHHORNS filed their Complaint in the 

Circuit Court for Oneida County, Wisconsin.  (R.1: 1-6).  The Complaint set 

forth two claims against AOI: 1) breach of contract, and 2) bad faith.  (P – 

Appx. 28-32, R.1: 2-6).  After issue was joined, both parties filed Motions for 

Summary Judgment and supporting papers, affidavits and briefs.  (R.6: 1-3, R. 

7: 1-16, R.14: 1-2, R.11: 1-4, R.12: 1-28, R.13: 1-19, R.15: 1-45, R.17: 1-24, 

R.18: 1-133, R.23: 1-27). 

In an oral ruling, on April 6, 2009, the Honorable Mark A. Mangerson 

found that there was coverage under the terms of the policy and that none of 

the exclusions (including the pollution exclusion) applied to bar coverage by 

AOI.  (R.24: 24-28, P-Appx 19, 21-22).  The Circuit Court stated:   

When we talk about pollution, it’s usually a leakage or 
seeping from a polluted area into some other area causing 
damage.  And we don’t have that same situation here.  We 
have the damage actually being caused by things coming into 

                                                 
2 Interestingly, AOI’s Brief fails to inform this Court about the various reasons given by AOI 
for denial of the claim. 
3 At no time did AOI ask or attempt to inspect the subject premises. 
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the structure and the deposit being actually made in the 
structure, which isn’t the same as the traditional pollution 
cases.  (R. 24: 27, P-Appx 22). 

 
AOI subsequently moved for reconsideration,  (R.27: 1-13), addressing 

only the pollution exclusion issue, claiming to have “missed the mark” in its 

handling of the pollution exclusion issue previously.  (R.27: 6).  The 

HIRSCHHORNS timely filed their Brief in Opposition to AOI’s Motion for 

Reconsideration.  (R.25: 1-3). 

On September 18, 2009, without any oral argument or further 

evidentiary hearing, the Circuit Court issued its Decision and Order on 

Respondent’s Motion for Reconsideration.  (R.26: 1-4, P-Appx. 11-14).  The 

Circuit Court “affirmed its ruling on the initial issue of coverage under the 

policy,” (R.26: 1, P-Appx. 11), but, contrary to the previous decision 

announced from the bench, then ruled that the pollution exclusion provision 

of the policy applied to bar coverage for the damages caused by the 

accumulation of bat guano and urine in the HIRSCHHORNS’ residence.  

(R.26: 3-4, P-Appx. 13-14).  In other words, the Court agreed that there was 

coverage for “bats,” as the Court found: “[a]ssuming an additional cause of 

the entry is by the bats a structural defect or faulty maintenance, the ensuing 

loss exception applies . . . This court declines Auto-Owners’ invitation to 

reverse itself on these findings.”  (P-Appx 12).  However, the Court decided 

the pollution exclusion applied, and dismissed HIRSCHHORNS’ lawsuit.  

The HIRSCHHORNS appealed. 
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On October 19, 2010, the Court of Appeals reversed the Circuit Court’s 

Decision and Order granting AOI’s Motion for Reconsideration and 

dismissing the case.  Hirschhorn, 2010 WI App 154, ¶ 15, 330 Wis. 2d 232, 

792 N.W.2d 639.  The Court of Appeals held that a reasonable insured 

would not view the accumulation of bat guano as within the pollution 

exclusion and analogized the bat guano to exhaled carbon dioxide, which 

was found not to be a pollutant within the pollution exclusion in 

Donaldson v. Urban Land Interests, Inc., 211 Wis. 2d 224, 230, 564 

N.W.2d 728 (1997).  Hirschhorn, 330 Wis. 2d 232, ¶ 10. 

STANDARD OF REVIEW 

 “Interpretation of a policy presents a question of law, which [this Court] 

review[s] independently of the determinations rendered by the circuit court 

and the court of appeals.”  Zarder v. Humana Ins. Co., 2010 WI 35, ¶22, 324 

Wis. 2d 325, 782 N.W.2d 682; citing Liebovich v. Minn. Ins. Co., 2008 WI 75, 

¶17, 310 Wis. 2d 751. 
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ARGUMENT 

A. UNDER THE PLAIN MEANING OF AOI’S POLLUTION 

EXCLUSION, THERE IS COVERAGE FOR LOSSES 

RESULTING FROM AN ACCUMULATION OF BAT 

GUANO OR FROM THE ODORS EMANATING 

THEREFROM 
 
 The Courts “must first determine whether any policy language relating 

to the disputed coverage is ambiguous.”  Wadzinski v. Auto-Owners Ins. Co., 

2011 Wisc. App. LEXIS 155, ¶8; citing Folkman v. Quamme, 2003 WI 116, 

¶13, 264 Wis. 2d 617, 665 N.W.2d 857.  “If words or phrases in a policy are 

susceptible to more than one reasonable construction, they are ambiguous.”  

Zarder, 2010 WI 35, ¶26; citing Lisowski v. Hastings Mut. Ins. Co., 2009 WI 

11, ¶9, 315 Wis. 2d 388, 759 N.W.2d 754.  Undefined words and phrases in 

an insurance policy are given their common and ordinary meaning, and are 

construed as they would be understood by a reasonable insured.  Id., ¶26; 

citing Acuity v. Bagadia, 2008 WI 62, ¶13, 310 Wis. 2d 197, 750 N.W.2d 817. 

“A word or phrase may be unambiguous in one situation, and yet be 

ambiguous in another . . . Permitting the facts of a case to gauge ambiguity 

simply acknowledges that reasonable minds can differ about a statute’s 

application [here, an insurance policy] when the text is a constant but the 

circumstances to which the text may apply are kaleidoscopic.”  Zarder, 2010 

WI 35, ¶42; citing Seider v. O’Connell, 2000 WI 76, ¶43, 236 Wis. 2d 211, 612 

N.W.2d 659.  “‘Of primary importance is that the language of an insurance 
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policy should be interpreted to mean what a reasonable person in the 

position of the insured would have understood the words to mean.’”  

Wadzinski, 2011 Wisc. App. LEXIS at ¶8; quoting General Cas. Co. v. Hills, 

209 Wis. 2d 167, 175, 561 N.W.2d 718. [Emphasis added]. 

“Ambiguous terms in an insurance contract are construed in favor of 

coverage for the insured.”  Zarder, 2010 WI 35, ¶48; citing Bagadia, 310 Wis. 

2d 197, ¶42.  “‘[B]ecause the insurer is in a position to write its insurance 

contracts with the exact language it chooses – so long as the language 

conforms to statutory and administrative law – ambiguity in that language is 

construed in favor of an insured seeking coverage.’”  Id., ¶27; quoting Froedtert 

Mem’l Lutheran Hosp. v. Nat’l States Ins., 2009 WI 33, ¶43, 317 Wis. 2d 54, 

765 N.W.2d 251.  The courts have said many times, many ways that an 

insurer’s intended meaning is irrelevant, for the touchstone is what the 

ordinary person in the position of the insured understands the words in the 

policy to mean.  Folkman, 2003 WI 116, ¶ 17. 

This Court has held that the policy is construed “neither through the 

magnifying eye of a technical lawyer,” nor from the vantage point of those 

sophisticated in the ways of the insurance field, but as the ordinary insured 

reads it.  Handal v. American Farmers Mutual Casualty Co., 79 Wis. 2d 67, 

77, 255 N.W. 2d 903 (1977).  It is clear that ambiguous policies always create 

coverage, as they should, because courts construe ambiguities against the 

insurer.  Kaun v. Industrial Fire and Cas. Ins. Co., 148 Wis. 2d 662, 669, 436 



 10 

N.W. 2d 321 (1989).  As the drafter of the policy, AOI is solely able to avoid 

creating confusion by including the appropriate language.  Insurers are 

“married” to the language they have chosen.  An insurance company which 

authors ambiguous language in its insurance policy should expect a judicial 

construction contrary to what it claims it intended.  McPhee v. American 

Motorist Ins. Co., 57 Wis. 2d 669, 682, 205 N.W. 2d 152 (1973). 

The damages suffered by the HIRSCHHORNS are covered by AOI’s 

homeowner’s policy.  The accumulation of bat guano and urine within the 

walls and attic of their residence, which resulted in a “penetrating and 

offensive odor” rendering the vacation home uninhabitable and significantly 

less marketable, does not fall under the plain meaning of the pollution 

exclusion provision of the policy. 

The pollution exclusion provision in AOI’s homeowner’s insurance 

policy excludes coverage of “loss resulting directly or indirectly from … 

discharge, release, escape, seepage, migration or dispersal of pollutants…”  

(R.1: 27).  Two elements must be present in order for the pollution exclusion 

to apply and bar coverage: 1) the damage must result from the “discharge, 

release, escape, seepage, migration or dispersal” of the damaging substance, 

and 2) the substance that caused the damage must be a “pollutant” within the 

meaning of the policy.  Although AOI contends both of these elements are 

met, neither is present in this case. 
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AOI repeatedly contends that the damages suffered by the 

HIRSCHHORNS are excluded from coverage under the pollution exclusion 

clause of AOI’s homeowner’s insurance policy.  It should be noted that AOI, 

the Circuit Court and Court of Appeals all agree that bats themselves are 

actually covered under the policy.  Specifically, AOI argues that both the bat 

guano and the odors emanating therefrom were “discharged, released, and 

dispersed” throughout the HIRSCHHORN’S home.  AOI further argues that 

the “penetrating and offensive odor” from the accumulation of bat guano is a 

“gaseous” “irritant” and “contaminant.”  (AOI.B., p. 21-23).  AOI also argues 

that bat guano is a “solid,” “liquid” “contaminant” and “irritant” which 

constitutes “waste.”  (AOI.B., p. 23-26).  However, AOI’s contentions are 

contradicted by the facts of this case and Wisconsin case law. 

AOI’s homeowner’s insurance policy defines “pollutants” as “any solid, 

liquid, gaseous or thermal irritant or contaminant, including smoke, vapor, 

soot, fumes, acids, alkalis, chemicals, liquids, gasses and waste.  Waste 

includes materials to be recycled, reconditioned or reclaimed.”  (P-Appx. 26, 

27 R.1: 18).  These terms, which AOI contends excludes coverage, are overly 

broad and susceptible to more than one reasonable interpretation, and are thus 

ambiguous.  Noticeably neither the words “odors” nor “smells” are included 

in the definition. 

 



 12 

1. The Bat Guano and Odor Emanating Therefrom Were Not Discharged, 
Released, and Dispersed Throughout the Hirschhorns' Home 

 
The damage at issue in this case was not caused by the “discharge, 

release, escape, seepage, migration or dispersal” of bat guano or the odor 

emanating therefrom throughout the HIRSCHHORN’S home, but rather by 

the “accumulation” of bat guano in specific locations in the home.  There is 

no question that bat guano was discharged or released into the attic and walls 

of the HIRSCHHORN residence, however this “discharge or release” of the 

guano and the odor was not the cause of the damage – the accumulation was.   

This situation is analogous to an infestation of mold within an insured’s 

home.  When mold infests a reasonable insured’s home, it is not the smell of 

the individual mold spores that causes the damage, but the accumulation of 

mold spores.  If only one or two mold spores existed, the damage would not 

occur.  Sub judice, had only one bat housed itself in the siding of the residence 

and discharged small amounts of guano, the damage would not have 

occurred, as the discharge of only a few guano droppings would not result in a 

smell so offensive as to render the residence “uninhabitable and unsalable.”  

By analogy, if this Court were to accept AOI’s argument, it would be the same 

as finding that an insured who had “fire” coverage being told s/he did not 

have coverage for the concomitant smoke and/or soot which traveled 

throughout the rest of the house as a result of the fire, though the latter was 

confined to just one room.  That is like saying HIRSCHHORNS house is 
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covered for damage by bats, but not for damage caused by their guano.  This is 

an unreasonable interpretation of the language in this AOI policy. 

The damage at issue in this case resulted from the “accumulation” of 

bat guano within the confined, unventilated space of the walls.  It was the 

unmeasured accumulation of guano that resulted in the offensive odor, not the 

“discharge, release, escape, seepage, migration or dispersal” of the guano.  

Thus, the first requirement for excluding coverage under AOI’s pollution 

exclusion has not been met and therefore, the pollution exclusion does not 

apply barring coverage.   

2. The Odor Emanating From the Accumulation of Bat Guano is not a 
“Gaseous” “Irritant” or “Contaminant” That Was “Released” and 

“Dispersed” Throughout the HIRSCHHORNS’ Home 

 
AOI contends that the “penetrating and offensive odor” was a 

“gaseous” “irritant” or “contaminant” which was “released” and “dispersed” 

throughout the HIRSCHHORNS’ home.  However, this contention 

contradicts the facts of this case and Wisconsin case law and therefore fails to 

meet the second element necessary to bar coverage.  

AOI’s contention, that the “penetrating and offensive odor” falls under 

this exclusion provision as a “pollutant,” belies the policy itself.  “Odor” is not 

listed in the definition of pollutant.  (R.1: 18).  Had AOI intended to exclude 

coverage for “penetrating and offensive odor[s],” it could and would have 

written that simple, unequivocal phrase into the pollution exclusion 

provision of the homeowner’s policy.  Wisconsin case law could not be more 
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clear on this point.  Zarder, 2010 WI 35, ¶27; citing Froedtert Mem’l Lutheran 

Hosp., 2009 WI 33, ¶43. 

Moreover, a reasonable insured would not think the common and 

ordinary meanings of “gas[]” or “fume” would include “odor” or “smell” 

from bat guano.  The policy does not make clear, on its face, that a 

“penetrating and offensive odor” is included under the definition of 

“pollutant.”  A reasonable insured should not have to go to a dictionary and 

search the multiple definitions of any term contained in their homeowner’s 

policy to have an understanding of same.  The policy should be clear on its 

face so that a reasonable insured is on notice of what is or is not being 

covered, and what is or is not excluded from coverage.  AOI, as the author of 

said policy, should have included “odor” in the definition of “pollutant” if it 

wanted to exclude coverage for such. “[B]ecause the insurer is in a position to 

write its insurance contracts with the exact language it chooses – so long as the 

language conforms to statutory and administrative law – ambiguity in that 

language is construed in favor of an insured seeking coverage.”  Zarder, 2010 

WI 35, ¶27. (citations omitted). 

AOI further contends that the “penetrating and offensive odor” is an 

“irritant” and “contaminant.”  In support of this position, AOI relies on 

Richland Valley Products, Inc. v. St. Paul Fire & Cas. Co., 201 Wis. 2d 161, 

169-170, 548 N.W.2d 127 (Ct. App. 1996).  However, AOI’s reliance on this 

case is misplaced. 
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In support of this argument, AOI contends that the odor from the bat 

guano “penetrated” – i.e. “contaminated” – HIRSCHHORNS house and 

personal belongings.  (AOI.B., p. 22).  AOI further contends that the Court of 

Appeals’ definition of “contamination” in Richland Valley Products (“an 

‘impairment’ or ‘impurity’ ‘resulting from mixture of contact with a foreign 

substance’”) (citations omitted), includes the odor emanating from the 

accumulation of bat guano.  (AOI.B., p. 22).  However, the definition 

provided by the Court of Appeals in Richland Valley Products and relied upon 

by AOI is overbroad and demonstrates the inherent ambiguity of the term 

“contamination.”  An odor is hardly a foreign substance. 

Under Richland Valley Products and AOI’s definition of 

“contamination,” the pollution exclusion is virtually limitless.  That is not 

what Wisconsin case law provides.  In Donaldson, 211 Wis. 2d 224, 564 

N.W.2d 728 (1997), this Court, in examining a pollution exclusion clause 

identical to AOI’s, held that “[t]he terms ‘irritant’ and ‘contaminant,’ when 

viewed in isolation, are virtually boundless, for there is virtually no substance 

or chemical in existence that would not irritate or damage some person or 

property.”  211 Wis. 2d at 232 (citations omitted).  This Court went on to 

explain that, 

without some limiting principle, the pollution exclusion 
clause would extend far beyond its intended scope, and lead 
to some absurd results.  To take but two simple examples, 
reading the clause broadly would bar coverage for bodily 
injuries suffered by one who slips and falls on the spilled 
contents of a bottle of Drano, and for bodily injury caused by 
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an allergic reaction to chlorine in a public pool.  Although 
Drano and chlorine are both irritants or contaminants that 
cause, under certain conditions, bodily injury or property 

damage, one would not ordinarily characterize these events 

as pollution.  Donaldson, 211 Wis. 2d at 232. [Emphasis 
added](citations omitted). 

 

The limiting principle applied in Donaldson is the reasonable 

expectation of the insured.  The Court in Donaldson held that the policy’s 

definition of “pollutant” (the same definition found in AOI’s pollution 

exclusion provision) was ambiguous.4  Id. at 234.  The Court explained that a 

reasonable insured would expect coverage for damages caused by the 

inadequate ventilation of exhaled carbon dioxide.  Id. at 235.  This holding 

was based, in part, on the rationale that while “[e]xhaled carbon dioxide can 

achieve an injurious concentration in a poorly ventilated area … it would not 

necessarily be understood by a reasonable insured to meet the policy definition 

of a pollutant.” Id. at 231. 

The Donaldson Court also noted that exhaled carbon dioxide is “a 

universally present and generally harmless in all but the most unusual 

instances.” Id. at 234.  Directly applying the limiting principle, the Court 

found that because the “respiration process which produces exhaled carbon 

dioxide is a necessary and natural part of life” a reasonable insured would not 

“necessarily view exhaled carbon dioxide as in the same class as ‘smoke, 

vapor, soot, fumes, acids, alkalis, chemicals and waste.’”  Id. at 234. 

                                                 
4 That AOI would ignore the lesson learned in Donaldson and NOT clarify its pollution 
exclusion for the mutual benefit of both the insurer and its insured’s is itself puzzling. 
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As in Donaldson, sub judice, a reasonable insured would not view a 

“penetrating and offensive odor” emanating from the accumulation of bat 

guano as “gasses,” “fumes” or “pollution.”  Donaldson, 211 Wis. 2d at 234.  

A reasonable insured would view an “odor” as a “smell,” which is something 

that is generally harmless, except in highly unique unusual circumstances. Id.  

Finally, odors from bat guano are akin to a respiration process and are 

certainly a natural part of life to a reasonable insured in the Wisconsin 

Northwoods.  Id. 

Thus, applying the “limiting principle” - the reasonable expectation of 

the insured - in Donaldson to the limitless definition found in Richland Valley 

Products, precludes the pollution exclusion provision of AOI’s homeowner 

policy from “extend[ing] far beyond its intended scope, and lead[ing] to [an] 

absurd result[.]”  Donaldson, 211 Wis. 2d. at 232. 

 Due to the facially insufficient nature of the pollution exclusion, as well 

as the limitless nature of the terms “irritant” and “contaminant,” AOI’s 

argument that the “penetrating and offensive odor” was a “gas[]” or “fume[]” 

“irritant” and “contaminant,” and thus a “pollutant,” clearly fails.  

Consequently, the pollution exclusion fails and coverage is not barred. 

3. Bat Guano is Not a “Solid,” “Liquid” “Contaminant” and “Irritant” That 
Was “Released” and “Dispersed” Throughout the Home and Does Not Also 

Constitute “Waste” 

 
AOI contends that the bat guano itself is a “solid,” “liquid” 

“contaminant” and “irritant,” also constituting “waste,” that was “released” 
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and “dispersed” throughout the HIRSCHHORNS’ home.  However, as stated 

by the Court of Appeals and consistent with controlling, Wisconsin Supreme 

Court case law, bat guano is not a “solid” “liquid” “contaminant,” “irritant,” 

or “waste” that was “released” and “dispersed” throughout the 

HIRSCHHORNS' home.  The Court of Appeals stated it best when it said “in 

the context it is presented here, when a person reading the definition arrives at 

the term “waste,” poop does not pop into one’s mind.”  Hirschhorn, 330 Wis. 

2d 232, ¶12.  Although AOI believes this phrase “misses the point,” that is the 

exact, and controlling, point.  The rules of construction prohibit AOI from 

narrowly tailoring the definition of these words to meet its immediate needs.   

While it is undisputed that bat guano is either a “solid” or a “liquid,” 

those words themselves are not sufficient to fit the definition of 

“contaminant,” “irritant,” or most importantly, “waste.”  AOI contends 

(again) that bat guano “undoubtedly satisfies the definition of ‘contaminant’” 

in Richland Valley Products.  However, as discussed supra, pp. 13-17, the 

definition of “contaminant” and “irritant” is overbroad and limitless, and 

applying the limiting principle from Donaldson (as in the case with the 

“odor”) precludes AOI from systematically including bat guano within the 

pollution exclusion to meet its needs sub judice.  

In Hirschhorn, the Court of Appeals, following the controlling 

Wisconsin Supreme Court opinion in Donaldson, applied a similar analysis to 

bat guano in concluding it was improperly characterized as “waste:”   
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Here, we conclude excreted bat guano is akin to exhaled 
carbon dioxide [in Donaldson], both biologically and as a 
reasonable insured homeowner would view it regarding the 
pollution exclusion.  One could review the pollution 
exclusion as a whole and reasonably interpret “pollutant” as 
not including bat guano excreted inside a house.  Therefore, 
strictly construing the exclusion and resolving ambiguities in 
favor of coverage, we conclude the pollution exclusion does 
not eliminate coverage in this case.  Hirschhorn, 330 Wis. 2d 
232, ¶ 10. 

 

 The Court went on to state that, “[w]hile Donaldson recognized the 

terms irritant and contaminant are extremely broad, waste is even more so.  

Review of any comprehensive dictionary reveals numerous definitions of 

waste, even when used, as here, as a noun.”  Id. at ¶13.  The Court further 

explained that “waste, in its context here listed as an example of a pollutant, 

would not unavoidably be interpreted as excrement.  Substituting terms makes 

this evident: ‘smoke, vapor, soot, fumes, acids, alkalis, chemicals, liquids, 

gasses and [excrement].’  As the saying goes, ‘one of these things is not like the 

others.’” Id. at ¶14. (footnote omitted). 

AOI, selecting and citing two dictionaries,5 provides definitions of 

“waste” that make reference to excrement or a similar substance.  However, as 

noted by the Court of Appeals in Hirschhorn, any “comprehensive dictionary” 

is going to provide multiple definitions of an ambiguous term such as waste.  

Id. at ¶13.   By providing two random definitions which benefit its position, 

AOI actually affirms the Court of Appeals conclusion that where the words at 

                                                 
5 It is clear AOI has arbitrarily chosen two dictionaries that provide definitions of “waste” 
which bolsters its argument, just as AOI accused the Court of Appeals of having improperly 
done so.  This crystallizes the fact that there are simply too many interpretations of the word 

“waste” to render same unambiguous. 
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issue are susceptible to more than one interpretation, there is an ambiguity to a 

reasonable insured.  And, as it is well settled, ambiguities in insurance policies 

are rendered versus the insurer and in favor of the insured.  Zarder, 2010 WI 

35, ¶48. 

AOI fails, however, to address the Court of Appeals rather telling and 

cogent observation that “one of these things is not like the others.”  Id. at ¶14.  

It is clear that AOI did not intend to include bat guano (much less the smell of 

its accumulation) in the definition of pollution as the list of words or phrases 

defining pollution are quite specific.  Bat guano, or even more generally, 

excrement, does not fit the pollution exclusion definitions in the policy.  AOI 

offers no valid legal rationale for such. 

AOI further contends “the fact that a word has multiple definitions does 

not render it ambiguous under Wisconsin law.” (AOI.B., p. 25); citing United 

States Fire Ins. Co. v. Ace Baking Co., 164 Wis. 2d 499, 503, 476 N.W.2d 280 

(Ct. App. 1991).  While that statement is accurate in context, “a pollution 

clause is ambiguous where the insured could reasonably expect coverage 

under the facts of the case.”  Langone v. Am. Family Mutual Ins. Co., 2007 

WI App. 121, ¶21. [Emphasis added].  Sub judice, nothing in the definition of 

“pollution” puts a reasonable insured on notice that bat guano or the odor 

emanating from it would not be covered by the policy.  In fact, the term 

“waste,” under which AOI contends bat guano falls, is further explained by 

the policy as “including materials to be recycled, reconditioned or reclaimed.”  
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(P-Appx. 26).  Nothing about those three words relates in any way to 

excrement.  Thus, it is clear that under the facts of this case, an insured could 

reasonably expect coverage for damage resulting from the accumulation of bat 

guano and the smell emanating therefrom in a Wisconsin Northwoods home. 

The Court of Appeals, following the Wisconsin Supreme Court in 

Donaldson, held that the definition of “pollutant,” as it appears in AOI’s 

homeowner’s insurance policy is ambiguous.  See Hirschhorn, 330 Wis. 2d 

232, ¶ 10, and Donaldson, 211 Wis. 2d at 231, respectively.  The Court of 

Appeals was, simply, correct. 

One must look to the reasonable expectations of the insured in 

interpreting the definition as it applies to various substances.  A reasonable 

insured, owning a home in the Wisconsin Northwoods, would not expect bat 

guano to “qualify” as a “pollutant” within the policy’s pollution exclusion 

clause.  Reasonableness is to be interpreted in the “shoes” of a similarly 

situated insured.   It is clear that both the Wisconsin Supreme Court’s decision 

in Donaldson and the Court of Appeals’ decision in Hirschhorn support this 

conclusion.  Therefore, according to the well established and time honored 

principle of law that “ambiguities are to be resolved in favor of coverage, 

while coverage exclusion clauses are narrowly construed against the insurer,” 

Zarder, 2010 WI 35, ¶48, bat guano should not be considered a “irritant,” 

“contaminant,” or “waste,” and any damage resulting from the accumulation 
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of bat guano and the resulting smell within a residence should not be excluded 

from coverage under AOI’s pollution exclusion clause. 

B. The Pollution Exclusion is Ambiguous and a Reasonable 

Insured Would Not Conclude That A “Penetrating and 

Offensive Odor” Emanating From Bat Guano Falls Under An 

Exclusion Covering “Gases,” “Irritants,” and “Waste”6  
 
 AOI contends that the pollution exclusion is not ambiguous merely 

because the terms “pollutants” and “waste” are broadly defined.  (AOI.B., p. 

26).  AOI argues that “the fact that ‘waste’ and ‘pollutants’ may include 

industrial refuse does not mean they can be read reasonably as being limited to 

industrial refuse.”  (AOI.B., p. 27).  Well, that may, or may not, be so, which 

is exactly why the policy language at issue is ambiguous.  A reasonable 

insured, living in a rural area such as the Wisconsin Northwoods, is whose 

perspective matters.  Handal, 79 Wis.2d at 77.  AOI never seems to 

acknowledge that person, and continually and narrowly defines its own terms 

to suit its own purpose.   

 AOI boldly states that “bat guano is encompassed in the ordinary 

definition of ‘waste.’”  There is no “ordinary” definition of “waste.”  Within 

the briefs submitted to the Court of Appeals, the Court of Appeals opinion and 

AOI’s Initial Brief before this Court, we have already seen nine (9) different 

definitions of “waste.”  Clearly there is no “ordinary” definition of same as 

                                                 
6 Unfortunately it appears that AOI’s Brief has multiple sections which essentially argue the 
same point.  Therefore, to avoid redundancy, but still address each argument, Hirschhorns 
respond briefly to same.   
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AOI has alleged.  Moreover, the Court of Appeals decided that there are 

numerous definitions of “waste,” but in the context here, “waste” is 

“damaged, defective, or superfluous material produced during or left over 

from a manufacturing process or industrial operation” . . . or “garbage, 

rubbish.”  Hirschhorn, 330 Wis. 2d 232, ¶ 13; citing Webster’s Third New 

International Dictionary 2580 (unbar. Merriam Webster 1993).  The Court of 

Appeals is not limiting its policy to industrial waste as AOI has repeatedly 

stated, but is merely pointing out the fact that there are several interpretations 

of the language available, therefore same is ambiguous.  That ambiguity is 

construed in the insured’s favor.  Zarder, 2010 WI 35, ¶48.  The Court of 

Appeals decision was correct. 

C.   No Reasonable Insured Would Read Auto-Owners’ Pollution 

Exclusion and Conclude that it Applies Only to Industrial 

Waste, But Could Understand the Exclusion Does Not Include 

Pollution Resulting from Biological Processes 

 
1.  The Court of Appeals Did Not Impose any Artificial Restrictions on the 

Definitions of “Pollutants” and “Waste”   

 

 Hirschhorn agrees with AOI that no reasonable person would read the 

pollution exclusion and conclude that it applies ONLY to industrial waste.  

However, a reasonable insured could reasonably believe that the pollution 

exclusion does not bar a claim for bat guano.  AOI clearly misconstrues what 

the Court of Appeals held in Hirschhorn,  which stands for the simple – and 

legally correct - principle that because an insured “might reasonably interpret 
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the pollution exclusion as not contemplating bat guano, coverage is not 

excluded.”  Hirschhorn, 330 Wis. 2d 232, ¶ 15.  [Emphasis added]. 

Nowhere in Hirschhorn does it state that the language “only” includes 

industrial waste.  It is unfortunate that AOI dedicates so much of its brief to 

this unfounded argument.  In fact, the Court of Appeals in Hirschhorn 

observed, in reference to “discharge, release, escape, seepage, migration or 

dispersal of pollutants,”  “[] the bodily processes by which wastes such as 

carbon dioxide, urine or feces move out of an organism would more 

commonly be described as respiration, elimination, excretion, or some other 

term suggesting a biological process.  Thus, at best, the clause’s action words 

do not suggest to the reader a biological process, and they may even suggest 

that biological processes are not part of the exclusion.”  Id.  [Emphasis added]. 

 What Hirschhorn concluded is that the way the AOI policy language 

reads, it is easy for a reasonable insured to construe the pollution exclusion in 

a number of ways – hence it is ambiguous.  By no means does the Court of 

Appeals decision “alter the terms of Auto-Owners’ policy,” (AOI.B., p. 32), 

rather, it finds the language used in same to be ambiguous. 

  “‘[T]he test is not what the insurer intended its words to mean but what 

a reasonable person in the position of an insured would have understood the 

words to mean.’”  Barber, Timothy, Brief of Amicus Curiae for Wisconsin 

Association for Justice, p. 4; Zarder v. Acuity, a Mutual Insurance Company, 

Wisconsin Supreme Court, 2008AP919; citing McPhee v. Motorists Ins. Co. 
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57 Wis. 2d 669, 676, 205 N.W.2d 152 (1973).  Mr. Barber went on to state 

“[i]f there are two competing reasonable interpretations of a word or phrase, 

the policy is ambiguous.  ‘Whatever ambiguity exists in a contract of 

insurance is resolved in favor of the insured.’”  Id.; quoting Caporali v. 

Washington National Insurance Co., 102 Wis. 2d 669, 675, 307 N.W.2d 218, 

221 (1981).  Sub judice, AOI has identified for this Court at least two 

competing interpretations:  biological processes and industrial pollution.  After 

this Court rules, AOI may very well have to amend the language of its policy 

consistent with this Court’s decision. 

 The Court of Appeals decision did not impose “artificial restrictions” 

on the definitions of “pollutants” and “waste.”  Rather, it made clear to AOI 

that its policy language is ambiguous, and such ambiguity must be resolved in 

favor of the insured. 

2.  The Court of Appeals Interpretation of the Policy is Reasonable Because 

it Does Not Conflict with the Purpose and Nature of the Risks Insured 

Under a Homeowner’s Policy 

 
 AOI argues that the Court of Appeals’ restrictive interpretation of the 

pollution exclusion conflicts with the nature and purpose of the homeowner’s 

policy and is patently unreasonable when considering the types of losses 

commonly suffered by homeowners.  (AOI.B., p. 35).  First, the Court of 

Appeals’ decision is not “restrictive,” but rather makes clear the policy is 

ambiguous.  Second, if it were AOI’s intent for bats, bat guano, and the smell 

from bat guano to fall within the scope of the pollution exclusion, AOI easily 
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could have written that simple language into the policy.  As the drafter of 

the policy, the insurance company alone is able to avoid creating ambiguity by 

including the specific language it wants.  McPhee, 57 Wis. 2d at 682.  AOI 

failed to do so here.  The ambiguity is construed in favor of the 

HIRSCHHORNS. 

 Again, AOI contends that the Court of Appeals decision interprets the 

pollution exclusion to apply to ONLY industrial “garbage [or] rubbish” that is 

not the result of “biological processes.”  To the extent that this argument is 

redundant, HIRSCHHORNS have previously addressed this issue.  See supra, 

pp. 23-25.  AOI makes clear that “the presence of latent chemical industrial 

waste homes are subject to a variety of different types of pollutants, both 

chemical and biological, that have nothing to do with toxic industrial waste.”  

(AOI.B., p 36). This supports HIRSCHHORNS position, as again it is clear 

there are simply too many reasonable interpretations of the terms used in the 

policy. 

 AOI misses the point and reaffirms the holding in Hirschhorn.  The fact 

that AOI now believes that the “biological” pollutants of “mold, fungi, 

sewage, dustmites, spores and other non-chemical, non-industrial pollutants” 

are written out of the contract demonstrates the language is ambiguous.  If 

AOI is really concerned about this, it should rewrite its policy to make clear 

what is, and is not, covered.  The Court of Appeals opinion establishes that 

the policy, as written, is ambiguous as to whether bat guano and the smell 
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emanating therefrom falls within the scope of the pollution exclusion clause in 

the policy.  Since the policy is ambiguous, the Court of Appeals correctly 

found in favor of the HIRSCHHORNS.   

 Next, AOI references a Consumer Products Safety Commission, which 

includes “urine from rats and mice” as a “biological contaminant.”  AOI asks 

this Court to rule that the Court of Appeals decision decided that this, as well 

as other “biological contaminants” such as bacteria, molds, mildew, viruses, 

animal dander and cat saliva, house dust mites, cockroaches, and pollen, have 

all been written out of the exclusion.  (AOI.B., p. 37).  Not true.  First, the 

article makes no reference to bats (or guano and the odors emanating 

therefrom) and the materials are considered “contaminants,” not “waste,” 

which is the focus of the opinion and what AOI has continually argued bat 

guano is.  The Court of Appeals decision is simply stating that some biological 

processes could fall outside of the pollution exclusion clause as written.  That 

is the point of the decision, that the policy provision as written is ambiguous.  

No matter how many times AOI states it is not, their arguments are contrary 

to this position.   

 Lastly, AOI states “under the Court of Appeals ‘construction’ of Auto-

Owners policy, the pollution exclusion applies only to risks that are not related 

to the type of property insured.  This was never the intent of the pollution 

exclusion; nor does such a reading comport with the broad language utilized 

in the exclusion.”  (AOI.B., p. 38).  We are simply at a loss to understand why 
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AOI believes the Court of Appeals decision does this, nor does AOI cite 

specific language demonstrating same.  Moreover, under AOI’s interpretation, 

the “broad” language would essentially be limitless.   

 The Court of Appeals decision did not restrict the pollution exclusion to 

industrial waste, nor did it eliminate all biological processes from same.  The 

Court of Appeals decision interprets the language in the pollution exclusion to 

be ambiguous when applied to the facts sub judice.  This Court should do 

likewise.   

D. The Court of Appeals Did Not Create a “Biological Processes” 

Exception to the Pollution Exclusion 
 
 AOI contends that the Court of Appeals incorrectly relies on 

Donaldson to support its holding “that odor emanating from bat guano is not 

a pollutant” and to create a “biological processes” exception to the pollution 

exclusion.  (AOI.B., p. 41).   That is not accurate.  Donaldson supports the 

Court of Appeals holding that bat guano is not a pollutant within the terms of 

AOI’s policy.  Likewise, the Court of Appeals did not rely on Donaldson to 

create a “biological processes” exception to the pollution exclusion.  Although 

AOI continues to attempt to “create” this mystery exception, simply put - it 

just is not so. 

AOI argues “Donaldson recognized that carbon dioxide is generally not 

harmful or a pollutant and it was only because the building in that case was 

poorly ventilated that accumulations of carbon dioxide became a problem.”  
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(AOI.B., p. 40).  AOI further states that the “foul and rancorous odors 

emanating from animal feces and urine are NOT expected to be present in a 

home.”  (AOI.B., p. 40).  Finally, AOI believes “[t]here are no circumstances 

under which a reasonable homeowner would want or expect the presence of 

bat guano in his or her home.”  (AOI.B., p. 40).  HIRSCHHORNS agree with 

AOI’s position, and that proves the point.  Surely no reasonable insured 

homeowner (HIRSCHHORNS) would want or expect bats or bat guano and 

the odors emanating therefrom, in their home, but the accumulation of same 

(much like the accumulation of carbon dioxide in Donaldson) was sudden and 

unexpected, interfered with the use, occupancy and marketability of the house, 

and thus a reasonable insured would believe same to be covered under the 

policy s/he purchased and paid for. 

The Court of Appeals was correct in its reliance on Donaldson to 

support its holding that bat guano and the odors emanating therefrom are not 

pollutants within in the definitions of the policy.7  The Court in Donaldson 

found that because the “respiration process which produces exhaled carbon 

dioxide is a necessary and natural part of life” a reasonable insured would not 

“necessarily view exhaled carbon dioxide as in the same class as ‘smoke, 

vapor, soot, fumes, acids, alkalis, chemicals and waste.’”  Id. at 234.  This 

Court further reasoned that while “[e]xhaled carbon dioxide can achieve an 

injurious concentration in a poorly ventilated area [the bat guano and odors 

                                                 
7 See Argument A.1, infra, pp. 12-13. 
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emanating therefrom, sub judice] … it would not necessarily be understood by 

a reasonable insured to meet the policy definition of a pollutant 

[HIRSCHHORNS, sub judice].” Id. at 231.  In Donaldson, this Court found 

the pollution exclusion ambiguous and extended coverage.  Id. at 234.  This 

Court should do likewise sub judice. 

Need we repeat what we argued earlier?  See Argument A.3 and 

Argument C.1, pp. 17-22 and 23-25, respectively.  The District Court of 

Appeals got it right in Hirschhorn, and so should this Court here. 

E. Peace and Ace Baking are Distinguishable 

1. Peace Supports The Ambiguous Nature of The Pollution Exclusion and 
Thus Does Not Reject the Notion That the Term “Pollutants” is Limited 

to Traditional Industrial Pollution. 

 
 AOI argues that the Court of Appeals decision is in conflict with Peace 

v. Northwestern National Insurance, 228 Wis. 2d 106, 596 N.W.2d 429 

(1999).  AOI contends that Peace adopts a “‘plain meaning’ when applying 

the pollution exclusion and refused to follow a line of cases that narrowly 

interpreted the exclusion by using a ‘term-of-art’ approach that focused on the 

‘traditional’ meaning of the term ‘pollution’ in industry.”  (AOI.B., p. 42); 

citing Peace, 228 Wis. 2d at 135-36.  AOI contends that Peace stands for the 

proposition that “the Court of Appeals’ statement that ‘poop does not pop into 

one’s mind’ when reading the pollution exclusion in Auto-Owners’ policy in 

the abstract misses the point.”  (AOI.B., p. 42); citing Hirschhorn, 330 Wis. 2d 

232, ¶12. 
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 AOI’s interpretation of Peace does not conflict with the Court of 

Appeals decision sub judice, which was based on this Court’s decision in 

Donaldson.  This Court, in Peace, states just that.  Peace, 228 Wis. 2d at 136.  

This Court, in its decision of Peace, specifically distinguished Donaldson, 

addressing the nature of the substances at hand in each case.  Id. at 137-38.  

The Peace Court stated “exhaled carbon dioxide [referring to Donaldson] is 

universally present and generally harmless in all but the most unusual 

circumstances.  The same cannot be said for lead paint chips, flakes, and dust 

[referring to Peace].  They are widely, if not universally, understood to be 

dangerous and capable of producing lead poisoning.  The toxic effects of lead 

have been recognized for centuries.”  Id. 

 Sub judice, the Hirschhorn Court of Appeals likened bat guano to the 

carbon dioxide in Donaldson.  Bat guano, like Donaldson’s carbon dioxide 

and unlike Peace’s lead paint chips, flakes or dust, is generally harmless in all 

but the most unusual circumstances, as we have here.  Peace specifically 

recognized the different factual nature of Donaldson, which the Hirschhorn 

Court of Appeals correctly decided is the most “akin” to the factual situation 

sub judice.  Clearly Peace’s express differentiation of Donaldson established 

no conflict between Peace and the Hirschhorn decision. 

 Further, AOI’s “plain meaning” and “missing the point” arguments 

simply fail.  Applying the “plain meaning” to any of the terms, sub judice, 

even if they are construed against the “traditional” meaning of the term 
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“pollution,” bat guano is simply not covered by the pollution exclusion.  Peace 

makes this clear by the manner in which it factually distinguished Donaldson.  

Thus, bat guano, due to its generally harmless nature, like Donaldson’s carbon 

dioxide, does not fall within the pollution exclusion based on the “plain 

meaning” of the terms in same. 

Likewise, AOI’s argument that the Court of Appeals’ statement, “poop 

does not pop into one’s mind,” misses the point, couldn’t be further from the 

truth: it is exactly the point.  The Court of Appeals here is essentially 

applying AOI’s “plain meaning” interpretation from Peace.  The Court of 

Appeals is saying, when considering the “plain meaning” of “waste,” the term 

“poop” does not come to mind.  Therefore, no reasonable insured would think 

bat guano is covered under the “waste” provision of the pollution exclusion.  

AOI’s reliance on Peace to distinguish and claim conflict with the Court of 

Appeals’ decision is misplaced. 

2. Sub Judice, Ace-Baking is Not Controlling Wisconsin Supreme Court 

Precedent and is Distinguishable From the Facts in Hirschhorn 

 
The Court of Appeals decision is entirely consistent with binding, 

Wisconsin Supreme Court precedent.  Ace Baking Co., 164 Wis. 2d 499, 476 

N.W.2d 280 (Ct. App. 1991) is not controlling.  Donaldson, 211 Wis. 2d 224, 

564 N.W. 2d 728 (1997), upon which the Hirschhorn Court of Appeals based 

its decision, is the controlling case.  Zarder, 324 Wis. 2d 325, 782 N.W.2d 

682, decided by the Wisconsin Supreme Court just last year, reaffirms many of 
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the insurance policy interpretation rules which are found in Donaldson.  

Oddly enough, Zarder is totally ignored by AOI sub judice. 

Ace Baking is also easily distinguishable from the situation sub judice.  

AOI contends that the linalool’s contamination and fouling of the baking 

products is “akin” to bat guano, and the odor emanating therefrom.  (AOI.B., 

p. 45-47).  However, that is not so.  Ace Baking is a “contamination” case.  

Ace Baking, 164 Wis. 2d at 505.  The linalool leaked into the baking products, 

causing the ice cream cones to smell and taste like soap.  Id. at 501.  However, 

the baking products and linalool were intentionally and voluntarily stored in 

the same facility by Ace Baking, and linalool, although harmless when 

properly used, is a fragrance additive (i.e. chemical substance).8  Id. 

Here, the bats entered HIRSCHHORNS’ home unexpectedly and 

uninvited.  The bats and guano were not placed into the environment by the 

HIRSCHHORNS.  Moreover, the guano produced by the bats cannot be 

equated to a chemical substance such as linalool, which is added to fabric 

softener to produce a pleasant smell.  The factual circumstances here are 

clearly distinguishable from Ace Baking. 

AOI further argues that the Court of Appeals should have “interpreted 

the terms of the policy before it by providing the words with their common 

and ordinary meanings and asking whether the loss at issue was ‘reasonably 

                                                 
8 See EPA Doc. # EPA-HQ-EPA-2006-0356, Linalool Summary Document Registration 
Review: Initial Docket, April 2007 at 
http://www.epa.gov/pesticides/ppdc/regisreview/implemen/july07/linalool-summary.pdf. 
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and fairly encompassed’ within the scope of those terms.”  (AOI.B., p. 45); 

citing Ace Baking, 164 Wis. 2d at 505.  AOI has conveniently overlooked this 

Court’s recent decision in Zarder, which again laid out the proper framework 

for interpreting insurance policy coverage.  Based on that analysis, bat guano 

and the odor emanating therefrom DO NOT properly fall within the pollution 

exclusion. 

Ace Baking does not control.  The Hirschhorn Court of Appeals 

decision was correct, finding the pollution exclusion ambiguous and to extend 

coverage. 

F.   AOI Has Failed to Provide Any Decisions From Foreign 

Jurisdictions Which Concluded That Bat Guano Or The Odor 

Emanating Therefrom Is A “Pollutant” Under A Standard 

Pollution Exclusion 

 
AOI has identified the following cases from foreign jurisdictions which 

it believes supports its position sub judice:  WPC Industrial Contractors, Ltd. 

V. Amerisure Mutual Insurance Corp., 720 F.Supp. 2d 1377 (S.D. Fla. 2009); 

Grosse Point Park v. Michigan Municipal Liability and Property Pool, 702 

N.W.2d 106, 113-14 (Mich. 2005); Royal Insurance Company v. Bithell, 868 

F.Supp. 878, 882 (E.D. Mich. 1993); Philadelphia Indemnity Insurance 

Company v. Yachtsman’s Inn Condominium Association, 595 F.Supp. 2d 

1319 (S.D. Fla. 2009); Deni Assocs. v. State Farm Fire & Cas. Co., 711 So.2d 

1135 (Fla. 1998); CBL & Assocs. Mgmt., Inc. v. Lumbermens Mut. Cas. Co., 

2006 WL 2087625 (E.D. Tenn. July 25, 2006).  (AOI.B, p. 47-52). 
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It is clear, based on AOI’s own analysis, and our review, that none of 

these cases specifically deal with bats, bat guano or the odor emanating 

therefrom.  Each of these cases involved human excrement and sewage, or 

foul odors from chemicals.  Human excrement from a sewer system is 

completely distinguishable from bat guano.  A reasonable insured may 

understand the pollution exclusion to include human excrement.  However, 

not one of the cases cited helps AOI from escaping the ambiguity of the 

language in the policy.  Zarder and Donaldson are the law in Wisconsin and 

should be followed here. 

CONCLUSION  

The Court of Appeals “got it right” and the decision below should be 

affirmed. This cause should be remanded to the Circuit Court for further 

proceedings. 

      Respectfully submitted, 
      HIRSCHHORN & BIEBER, P.A. 
 

      By: ________________________ 
Joel Hirschhorn, Attorney at Law, LLC    Joel Hirschhorn, Esq. 
6A North Brown Street       Wisconsin Bar No. 1012000 
Rhinelander, Wisconsin 54501         Hirschhorn & Bieber, P.A. 
Telephone: (715) 362-5329      550 Biltmore Way 

          Penthouse Three A 
          Coral Gables, Florida 33134 
          Telephone: (305) 445-5320 
          Facsimile: (305) 446-1766 
          jhirschhorn@aquitall.com 
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STATEMENT ON ORAL ARGUMENT 
 

 Plaintiffs-Appellants, Joel Hirschhorn and Evelyn F. Hirschhorn 

(“HIRSCHHORNS”), request oral argument.  Oral argument will enable this 

Court to better focus on, and counsel to properly explain, the facts deemed 

most important and relevant.  Oral argument will assist this Court in 

efficiently considering all the salient facts and applying the governing law and 

principles of insurance policy interpretation to fairly resolve the issues 

presented.   

STATEMENT ON PUBLICATION 

 Publication is appropriate in this case because this Court’s decision will 

clarify the interpretation of the pollution exclusion clause, found in nearly all 

homeowner’s insurance policies, in regards to coverage for damages caused by 

bats and/or bat guano.   Insurance coverage for damage by bats and bat guano 

is an important issue in Wisconsin. 
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INTRODUCTION 

 The Hirschhorns allege their vacation home was damaged 

due to a “penetrating and offensive odor” emanating from bat 

guano that was deposited between the walls in the home and 

absorbed into the furniture and structure of the building.  They 

claim the smell was so bad that it rendered the home 

uninhabitable and they had no choice but to demolish the house.  

This alleged loss is unambiguously excluded under the plain 

meaning of the terms in Auto-Owners Insurance Company’s 

pollution exclusion for three separate reasons:  1) The 

“penetrating and offensive odor” emanating from the bat guano 

unambiguously constitutes a “gaseous” “irritant” and 

“contaminant” that was “released,” “dispersed” and “discharged” 

throughout the Hirschhorns’ home;  2) the accumulation of bat 

guano from which the fumes emanated unambiguously 

constitutes a “solid” and “liquid” “contaminant” and “irritant” 

that was “released,” “dispersed” and “discharged”; and 3) animal 

excrement unambiguously constitutes “waste.”   

1 



UNDISPUTED FACTS 

There are only two facts necessary for resolution of this 

case.  First, paragraph 9 of the Hirschhorns’ Complaint alleges: 

Between August 9 and 14, 2007, the Hirschhorn family stayed 
in the insured premises, during which time they noticed a 
penetrating and offensive odor emanating from the home.  . . . . 
[T]he cause of the penetrating and offensive odor was damage 
to the insured premises, resulting from the accumulation of bat 
guano between the siding and the walls of the home.  
Consequentially, the home became uninhabitable and 
unsalable due to the penetrating and offensive odor . . . . In 
addition, the drapes, carpets, fabrics and fabric furnishings in 
the home where rendered unusable as a result of the 
absorption of the bat guano odor. 
 

(A-Appx 30; R.1:3.)  Second, the pollution exclusion in the policy 

of homeowners insurance issued to the Hirschhorns provides, in 

pertinent part: 

10. Pollutants means any solid, liquid, gaseous or thermal 
irritant or contaminant, including smoke, vapor, soot, 
fumes, acids, alkalis, chemicals, liquids, gases and 
waste.  Waste includes materials to be recycled, 
reconditioned or reclaimed. 

. . . . 
b. Coverage A Dwelling and Coverage B-Other Structures 
 

Except as to ensuing loss not otherwise excluded, we do 
not cover loss resulting directly or indirectly from: 
. . . . 
(h) discharge, release, escape, seepage, migration or 
dispersal of pollutants . . . . 
 

(P-Appx. 26-27; R.8, Ex. 2:2-3.) 
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ARGUMENT 

I. The Hirschhorns Incorrectly Apply the Ambiguity Standard 
 _______________________________________________________ 
 

The Hirschhorns argue that Auto-Owners’ pollution 

exclusion is ambiguous because it can be understood to apply to 

substances other than bat guano.  They maintain that because 

the definition of “pollutant” in Auto-Owners’ policy is the same as 

the policy that was found ambiguous in Donaldson v. Urban Land 

Interests, Inc., 211 Wis. 2d 224, 564 N.W.2d 728 (1997), Auto-

Owners’ policy must therefore be ambiguous. (Resp. Br. at 16, 

30.)  These arguments are fallacious on several levels. 

First, while it is correct that ambiguous insurance policies 

are construed in favor of the insured, in order to be ambiguous, a 

policy term must have more than one reasonable interpretation; 

and an interpretation that conflicts with the actual terms of the 

policy is by definition, unreasonable.  Limpert v. Smith, 56 Wis. 

2d 632, 640-641, 203 N.W.2d 29 (1973).  “An insured cannot have 

a reasonable expectation of coverage where an unambiguous 
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policy excludes coverage.”  State Farm Fire & Cas. Co. v. Acuity, 

2005 WI App 77, ¶18, 280 Wis. 2d 624, 695 N.W.2d 883. 

Second, the ambiguity inquiry is not to be conducted in the 

abstract; courts analyze whether an insured “could reasonably 

expect coverage on the facts of [each] case.”  Donaldson, 211 Wis. 

2d at 233.  Donaldson did not announce a per se rule that the 

definition of the term “pollutant” in the policy before it is always 

ambiguous; it simply held that the term “pollutant” was 

ambiguous as applied to the facts of that case—human-exhaled 

carbon dioxide. Id. at 230-31, 235. 

Third, when interpreting insurance policies, courts first 

determine the common, ordinary meaning of the policy terms and 

then analyze whether the facts of the particular case fall within 

that meaning.  Landshire Fast Foods of Milwaukee, Inc. v. 

Employers Mut. Cas. Co., 2004 WI App 29, ¶¶16-19, 269 Wis. 2d 

775, 676 N.W.2d 528 (analyzing whether the common, 

unambiguous definition of “contaminant” applied to certain 

bacteria).  Therefore, the question before the court is not whether 
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Auto-Owners’ pollution exclusion can reasonably be read to apply 

to substances other than bat guano or whether a property owner 

in northern Wisconsin would subjectively expect insurance 

coverage for bat guano damage.  Rather, the proper analysis is 

whether the text of the pollution exclusion can reasonably be 

read as not applying to bat guano and/or bat guano odor.  See id. 

(ruling that it was unreasonable for insured to read the term  

“contaminant” as limited to inorganic materials). 

Given the policy definition of the term “pollutant” and the 

common and ordinary meaning of the words in that definition, it 

is unreasonable to read the pollution exclusion as not applying to 

bat guano and bat guano odor that render a house uninhabitable.  

In other words, the pollution exclusion in Auto-Owners’ policy 

unambiguously excludes the Hirschhorns’ alleged loss.  

II. The Bat Guano and The Penetrating and Offensive Odor 
 Emanating Therefrom Were “Discharged”, “Released” and 
 “Dispersed” Throughout The Hirschhorns’ Home. 
 _______________________________________________________ 
 
 The parties agree that two conditions must be met in order 

for the pollution exclusion to apply:  1) The damage alleged must 
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have been caused, “directly or indirectly,” by the “discharge, 

release, escape, seepage, migration or dispersal” of a substance; 

and 2) The substance must constitute a “pollutant.”  The 

Hirschhorns claim the first condition is not satisfied, arguing:  

“The damage at issue in this case was not caused by the 

‘discharge, release, escape, seepage, migration, or dispersal’ of bat 

guano or the odor emanating therefrom through the 

HIRSCHHORN’S home, but rather by the ‘accumulation’ of bat 

guano at specific locations in the home.” (Resp. Br. at 12.)   

This argument is meritless, as it completely contradicts the 

Hirschhorns’ Complaint, which alleged:  “the home became 

uninhabitable and unsalable due to the penetrating and offensive 

odor . . . . In addition, the drapes, carpets, fabrics and fabric 

furnishings in the home where rendered unusable as a result of 

the absorption of the bat guano odor.”  (A-Appx 30; R:1:3.) 

(emphasis added).  The Complaint clearly alleges that the home 

was rendered uninhabitable and that the Hirschhorns’ property 
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was damaged due to the “odor emanating from” the bat guano.  

(Id.) (emphasis added.) 

An ordinary reasonable insured would understand that an 

“odor emanating” from bat guano deposited between the walls of 

a home is a substance that was “discharge[]d, release[d],” that 

escape[d], seep[ed], migrat[ed],” and that was “dispers[ed] 

throughout the house.  The common meaning of “emanate” is “to 

come or send forth, . . . to flow out.”  American Heritage College 

Dictionary 457 (4th ed. 2004).  The ordinary meaning of the word 

“emanate” is synonymous with all the verbs in Auto-Owners’ 

pollution exclusion.1   

Also, before it could “accumulate” the bat guano itself 

needed to be “discharged” and “released” by the bats and 

“dispersed” throughout the inside of the walls of the Hirschhorns’ 

                                              

1 “Release” means to “let go” American Heritage College Dictionary 1174 (4th 
ed. 2004).  “Disperse” means to “distribute . . . throughout a medium” Id. at 
408.  “Discharge” means “to let go” “flowing out or pouring forth; emission; 
secretion” Id. at 403.  “Seep” means “to pass slowly through small openings; 
ooze . . . to enter, depart, or become diffused gradually.” Id. at 1256.  “Escape” 
means “a gradual effusion from an enclosure, a leakage.” Id. 476.  “Migrate 
means” “to move from one . . . region and settle in another.” Id. at 881. 
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home—i.e., the guano needed to “escape” and “seep” out of the 

bats.  “Accumulation” describes the amount of a substance—not 

the manner in which it arrived at a particular location.  But-for 

the discharge, release, seepage, escape, and dispersal of the bat 

guano, no accumulation could occur.   

Therefore, the first condition of the pollution exclusion is 

unambiguously satisfied in this case, as the bat guano was 

“discharged” and “released” by the bats; it “escaped” and “seeped” 

from the bats; and it was “dispersed” between the walls of the 

Hirschhorns’ home.  Likewise, the bat guano odor was “released” 

and “discharged” from the guano; it “escaped”, “seeped”, and 

“migrated” from the guano; and it was “dispersed” throughout the 

Hirschhorns’ home. 

III. Bat Guano and Odor Emanating Therefrom That Render a 
 Home Uninhabitable Are Unambiguously “Solid,” “Liquid,” 
 and “Gaseous” “Irritants” and “Contaminants” 
 _____________________________________________________ 

 
The term “pollutants” is defined in Auto-Owners’ policy as 

“any solid, liquid, gaseous or thermal irritant or contaminant, 

including smoke, vapor, soot, fumes, acids, alkalis, chemicals, 

8 



liquids, gases and waste.”  (P-Appx. 26; R.8, Ex. 2:2.)  Three types 

of “pollutants” are present in this case.  First, the bat guano 

constitutes a “solid [and] liquid” “irritant or contaminant.”  

Second, the bat guano odor constitutes a “gaseous” “irritant or 

contaminant” and falls under the category of “fumes” and “gases.”  

Third, the bat guano itself constitutes “waste.” 

A The Hirschhorns’ Argument That a “Penetrating and 
Offensive Odor” Emanating From Bat Guano Does 
Not Fall Within the Ordinary Meaning of the Terms 
“Gas” and “Fumes” is Patently Unreasonable.  

 
While admitting that bat guano is a solid and liquid (Resp. 

Br. at 18), the Hirschhorns claim that a “penetrating and 

offensive odor” or “smell” emanating from bat guano does not fall 

within the ordinary meaning of the terms “gas” and “fumes.” 

(Resp. Br. at 13-14.)  Quite frankly, Auto-Owners is flabbergasted 

as to how an insured who alleges that his house was rendered 

uninhabitable due to the odor from bat guano can argue with a 

straight face that such a rancid smell is not a “gas” or a “fume.”  

The ordinary definition of “fume” is “[a] strong or acrid odor.”  

American Heritage College Dictionary at 561.  The Hirschhorns 
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likewise fail to explain why bat guano odor is not in the “gaseous” 

state of matter.   

A “penetrating and offensive odor” is unambiguously a 

“fume” and present in the “gaseous” state of matter and therefore 

qualifies as a “pollutant” under the policy.  The Hirschhorns’ 

arguments to the contrary are meritless. 

B A Homeowner Alleging That His Home Was 
Rendered Uninhabitable Due to a Penetrating and 
Offensive Odor Emanating From Animal Excrement 
Cannot Reasonably Believe That His Home Was Not 
Damaged by “Contaminants” or “Irritants.” 

 
The Hirschhorns argue that the terms “irritants” and 

“contaminants” are “overbroad and limitless” (Resp. Br. at 18) 

and do not include bat guano and bat guano odor because Auto-

Owners pollution exclusion does not specifically list “penetrating 

and offensive odors” from bat guano as “pollutants.”  These same 

arguments were specifically rejected by the Court of Appeals in 

Landshire Fast Foods of Milwaukee, 269 Wis. 2d 775, ¶17.  

There, the court of appeals ruled that “the meaning of the term 

‘contaminant’ in an insurance contract pollution exclusion is well 
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interpretations.”  Id., ¶19 (emphasis added).  Thus, it held that 

the term “contaminants” unambiguously covered a bacteria 

outbreak at the insured’s food processing center, reasoning:  

“[a]lthough various forms of matter can constitute 
contamination, the term is not itself reasonably susceptible to 
multiple meanings.” The presence of Listeria monocytogenes in 
Landshire's food products plainly rendered the food unfit for 
consumption, and as such meets the ordinary, unambiguous 
definition of “contamination.”  
. . . . 
. . . Bacteria, such as Listeria monocytogenes, when it renders a 
product impaired or impure, falls squarely within the plain and 
ordinary meaning of “contaminant.” 

 
Id., ¶¶16, 19 (internal citation omitted) (emphasis added).  In so 

ruling, the court rejected the insured’s argument that the term 

“contaminant” was ambiguous and could reasonably be 

understood as applying only to “inorganic matter.”  Id., ¶16. 

Although various forms of matter can constitute 

“contaminants” and “irritants” under Auto-Owners’ policy, those 

terms are not ambiguous as applied to a “penetrating and 

offensive odor” emanating from bat guano that rendered a home 

uninhabitable.  Bat guano and odor emanating therefrom that 

render a home impure and unfit for habitation, fall squarely 
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within the plain and ordinary meaning of the words 

“contaminant” and “irritant.”  The Hirschhorns allege their 

vacation home became uninhabitable due to a “penetrating and 

offensive odor” emanating from bat guano that was deposited 

between the walls in the home and absorbed into the furniture 

and structure of the building.  They cannot reasonably believe 

that those same substances do not constitute “contaminants” or 

“irritants.”   

Likewise, the Hirschhorns cannot reasonably contend that 

“foul odors from bat guano are akin to [the human] respiration 

process” at issue in Donaldson.  (Resp. Br. at 17.)  Carbon dioxide 

exhaled by humans is generally benign and does not damage or 

contaminate a building.  Carbon dioxide emitted by humans is 

normally expected to be found in inhabited buildings.  In 

contrast, animal excrement discharged between the walls of a 

home and the odors that are discharged and seep out will always 

contaminate and damage a home.  As conceded by the 

Hirschhorns, “[s]urely no reasonable insured homeowner . . . 
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would want or expect bats or bat guano or the odors emanating 

therefrom, in their home . . . .”  (Resp. Br. at 29.)          

Landshire Fast Food, 269 Wis. 2d 775, ¶15, applied the 

definition of “contaminant” set forth in Richland Valley Prods., 

Inc. v. St. Paul Fire & Cas. Co., 201 Wis. 2d 161, 169-170, 548 

N.W.2d 127 (Ct. App. 1996):  “[A] condition of impurity resulting 

from mixture or contact with a foreign substance.”  This is 

consistent with the court of appeals’ decision in United States 

Fire Insurance Co. v. Ace Baking Co., 164 Wis. 2d 499, 476 

N.W.2d 280 (Ct. App. 1991), which held that fabric softener was a 

“contaminant” because it fouled the insured’s food products.  All 

of these cases involve insured property that is fouled and 

rendered unusable by the presence of a foreign substance.  “[T]he 

essence of a pollution exclusion is that there is no coverage for 

the contamination of [the insured’s property] by any substance 

foreign to [that property].”  Landshire Fast Foods, 269 Wis. 2d 

775, ¶15.   
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Here, the Hirschhorns’ property was rendered impure and 

unusable by foreign substances that they concede no reasonable 

insured would expect or want in their home—bat guano and 

fumes emanating therefrom.  A homeowner who alleges that his 

home was ruined and made uninhabitable due to the presence of 

these substances cannot reasonably believe they do not constitute 

“contaminants” or “irritants.”   

IV. Bat Guano is Waste 
 _______________________________________________________ 
 
  Auto-Owners has established that bat guano and bat 

guano odor unambiguously meet the definition of “pollutant.”  

Thus, this Court need not even reach the issue of whether the 

term “waste” unambiguously applies to animal excrement.  

“Waste” is but one of the many contaminants and irritants 

included in the definition of “pollutant” in Auto-Owners’ policy.  

However, if the Court reaches this issue, it should conclude that 

“waste” unambiguously includes animal excrement. 

 The Hirschhorns concede that a reasonable insured would 

understand the term “waste” to include human excrement, yet 
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they contend the term waste does not unambiguously include 

animal excrement.  (Resp. Br. at 35.)  They provide no 

justification for this dichotomy.  Instead, they argue that 

applying the principle of construction ejusdem generis, the 

definition of “waste” should be limited to those items delineated 

in Auto-Owners’ Policy—“materials to be recycled, reconditioned 

or reclaimed.”  (P-Appx. 26; R.8, Ex. 2:2.) 

 However, rules of construction, such as ejusdem generis, 

apply only where a party establishes that a policy term is 

ambiguous; the rules of construction cannot be used to create 

ambiguity.  See Landshire Fast Foods, 269 Wis. 2d 775, ¶14 

(“However, rules of construction are not used when a contract is 

unambiguous, but only when ambiguous.”) (citing Jones v. Sears 

Roebuck Co., 80 Wis. 2d 321, 329-30, 259 N.W.2d 70 (1977)).   

 The Hirschhorns have not even attempted to explain how it 

is that a reasonable insured could conclude that “waste” includes 

human, but not animal, excrement.  They have not produced any 

authority to contradict the many cases cited in Auto-Owners 
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initial brief, demonstrating that the term “waste” in a pollution 

exclusion is unambiguous as applied to excrement.  And again, 

their arguments mirror those expressly rejected by the court of 

appeals in Landshire Fast Foods, 269 Wis. 2d 775, ¶17, where the 

court specifically refused to apply the ejusdem generis rule to 

limit the meaning of the term “contaminants” to “inorganic 

substances” because the bacteria at issue “me[t] the ordinary, 

unambiguous definition of “contamination.’”   

V. The Court of Appeals Decision Incorrectly Limits The Scope 
 of The Pollution Exclusion to “Non-biological Processes” 
 _______________________________________________________ 
 

The Hirschhorns attempt to downplay the impact of the 

Court of Appeals decision below by arguing that the Court of 

Appeals did not limit the term “pollutant” to non-biological 

processes” and instead merely provided and alternative 

reasonable reading of the policy.  This is incorrect.  Under the 

rules of insurance contract construction, the legal effect of 

concluding that a reasonable insured could read the pollution 

exclusion as not applying to “non-biological processes” is that the 
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policy doesn’t apply to biological processes, because ambiguities 

are construed in the insured’s favor.   

The Court of Appeals’ conclusion that the term “pollutant” 

can reasonably be read as applying to only non-biological 

processes or industrial waste has no basis in the language of 

Auto-Owners’ pollution exclusion.  It also completely contradicts 

its earlier decision in Landshire Fast Foods, 269 Wis. 2d 775, 

¶16, where it held that a reasonable insured could not read the 

word “contaminant” as applying only to “inorganic matter.”  

“Landshire's proposition—that the term ‘contaminant’ in the 

policy definition of ‘pollutant’ included only ‘inorganic matter,’—

is therefore unreasonable and does not render the language 

ambiguous.”   

The loss alleged by the Hirschhorns meets the ordinary, 

unambiguous definition of “contaminants.”  There is no basis to 

limit the meaning of that term to particular substances. 
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CONCLUSION 

For these reasons, this Court should reverse the Court of 

Appeals’ decision and hold that damage to a home caused by a 

“penetrating and offensive odor” emanating from bat guano that 

rendered the home uninhabitable unambiguously falls within the 

scope of the pollution exclusion in Auto-Owners’ policy. 

Respectfully submitted this 12th day of May, 2011. 

AXLEY BRYNELSON, LLP 
Attorneys for Defendant-Respondent-Petitioner 

 
   
  s/ Timothy M. Barber     
  Arthur E. Kurtz, SBN 1003525 

Timothy M. Barber, SBN 1036507 
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akurtz@axley.com 
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INTRODUCTION 

Wisconsin Defense Counsel (the “WDC”) submits this non-party 

brief in support of defendant-respondent-petitioner Auto-Owners Insurance 

Company (“Auto Owners”) and to urge this Court to reverse the Court of 

Appeals’ decision.  WDC is a statewide organization of lawyers dedicated 

to the defense of Wisconsin citizens and businesses, the maintenance of an 

equitable justice system, and the education of its members.   

There are three reasons why the Court of Appeals’ conclusion that 

the pollution exclusion is ambiguous as applied to excreted and 

accumulated bat guano should be reversed.  First, the Court of Appeals’ 

analysis disregards the plain and ordinary meaning of the term “waste” and 

inappropriately relies on a canon of judicial interpretation to constrict the 

scope of that term to the byproducts of manufacturing or industrial 

processes.  The resulting exclusion of materials resulting from biological 

processes is not a reasonable limitation of the term “waste.”   

Second, the Court of Appeals’ conclusion is inconsistent with the 

reasonable expectations of Wisconsin homeowners given the prevalence 

and close proximity of animals in and around residential areas.   

Third, the Court of Appeals’ conclusion that insurance coverage is 

available to pay for damage caused by the presence of animal waste serves 

as a disincentive to Wisconsin homeowners, particularly those who own 

vacation or seasonal homes, to diligently monitor the condition of their 

property.  For these reasons, WDC respectfully requests that the Court 

reverse the Court of Appeals’ decision.   



ARGUMENT 
 
I. THE COURT OF APPEALS’ LIMITING CONSTRUCTION OF THE 

TERM “WASTE” IS AT ODDS WITH THE PLAIN MEANING OF THAT 
TERM. 

The primary objective of judicial examination of the terms of 

insurance policies and other contracts is to ascertain and enforce the intent 

of the parties.  Blum v. 1st Auto & Cas. Ins. Co., 2010 WI 78, ¶ 18, 326 

Wis. 2d 729, 786 N.W.2d 78.  To determine and give effect to this intent, 

Wisconsin courts begin with the terms of the policy itself, according terms 

not specifically defined in the policy a plain and ordinary meaning and 

interpreting them as they would be understood by a reasonable person in 

the insured’s position.  Stuart v. Weisflog’s Showroom Gallery, Inc., 2008 

WI 86, ¶ 18, 311 Wis. 2d 492, 753 N.W.2d 448; State Farm Mut. Auto. Ins. 

Co. v. Langridge, 2004 WI 113, ¶ 14, 275 Wis. 2d 35, 683 N.W.2d 75. 

As this Court has recognized in two cases examining the same 

pollution exclusion at issue in the present case, the terms of the exclusion 

are undeniably broad.  Peace ex rel. Lerner v. Northwestern Nat’l Ins. Co., 

228 Wis. 2d 106, 139, 596 N.W.2d 429 (1999); Donaldson v. Urban, 211 

Wis. 2d 224, 231, 564 N.W.2d 728 (1997).  That breadth is evident from 

the first words of the definition – “pollutants means any solid, liquid, 

gaseous or thermal irritant or contaminant….” (emphasis added).  Use of 

the word “any” as a modifier of the terms “irritant” and “contaminant” 

compels a broad reading of those terms.  See Marotz v. Hallman, 2007 

WI 89, ¶ 25, 302 Wis. 2d 428, 734 N.W.2d 411 (use of word “any” to 

modify “person or organization” in provision of insurance statute “indicates 
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broad application when it comes to the persons and organizations that fall 

within the scope of the provision”).  Despite acknowledging that the term 

“waste” is even broader than the terms “irritant” and “contaminant,” the 

Court of Appeals held that a limited construction of “waste” was 

appropriate in light of the other terms included as examples of “irritants” 

and “contaminants.”  Hirschhorn v. Auto-Owners Ins. Co., 2010 WI 

App 154, ¶¶ 12-13, 330 Wis. 2d 232, 792 N.W.2d 639.   

This analysis is flawed in two respects.  First, it disregards the 

common and ordinary meaning of the term “waste,” which, as the Court of 

Appeals acknowledged, includes excrement.  Id. at ¶ 14.  This Court has 

looked to dictionaries for assistance in ascertaining the common, ordinary 

meaning of undefined terms in a pollution exclusion, Peace, 228 Wis. 2d 

at 122-23, and in this case the dictionary definitions of “waste” support a 

broader interpretation of the term than suggested by the Court of Appeals.  

Webster’s Ninth Collegiate Dictionary defines “waste” as including  

“refuse from places of human or animal habitation:  as (1) : GARBAGE, 

RUBBISH (2) pl. : EXCREMENT (3) : SEWAGE.”  Webster’s Ninth New 

Collegiate Dictionary 1331 (1987).  Courts in other jurisdictions have cited 

this definition in construing pollution exclusions that are similar or identical 

to the exclusion at issue in this case.  See, e.g., Boulevard Inv. Co. v. 

Capitol Indem. Corp., 27 S.W.3d 856, 858 (Mo. Ct. App. 2000).  This 

Court should interpret the standard pollution exclusion in the Auto-Owners 

policy consistently with these non-Wisconsin authorities.  Tri-City Nat’l 

Bank v. Federal Ins. Co., 2004 WI App 12, ¶ 33, 268 Wis. 2d 785, 674 
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N.W.2d 617 (“it is better public policy to strive for uniform interpretation 

of insurance policies, particularly of those policies issued nationwide”).  

Second, the Court of Appeals’ limiting construction of the term 

“waste” improperly relies on the ejusdem generis canon of construction.  

Courts often resort to canons of construction to resolve ambiguities in 

statutory or contract language.  Where the meaning of a term in an 

insurance policy is plain and unambiguous, however, courts must apply that 

plain meaning and cannot invoke interpretive canons to alter or limit that 

meaning.  Peace, 228 Wis. 2d at 121; Hull v. State Farm Mut. Auto Ins. 

Co., 222 Wis. 2d 627, 637, 586 N.W.2d 863 (1998) (“When the meaning of 

a term in an insurance policy is plain, the court should apply the term in 

accordance with the ‘everyday meaning’ which a lay person would ascribe 

to it, and should not turn to rules of construction or case law.”).  In this 

case, the common and ordinary meaning of “waste” includes excrement.  

See, e.g., United States Fire Ins. Co. v. City of Warren, 87 Fed. Appx. 485, 

489, 2003 WL 23172047 (6th Cir. 2003) (unpublished) (rejecting argument 

that “waste” in pollution exclusion solely refers to leftovers from industrial 

processes, and recognizing sewage to be composed of “solid, liquid [or] 

gaseous … irritants or contaminants, including … waste.”).  The term as 

used in the instant policy plainly and unambiguously includes bat guano 

within its scope.   

Even if the term “waste” was ambiguous, application of the ejusdem 

generis canon of construction still would be improper.  The meaning of a 

general term is not circumscribed by the meaning of more specific 
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preceding terms where there is a clear manifestation of contrary intent.  

LaBarge v. State, 74 Wis. 2d 327, 332, 246 N.W.2d 794 (1976).  The 

introductory clause of the definition of “pollutant” – “any solid, liquid, 

gaseous or thermal irritant or contaminant” – manifests an intent not to 

constrict the term waste only to materials left over from manufacturing or 

industrial processes.  (Emphasis added). 
 

II. THE COURT OF APPEALS’ DECISION CONFLICTS WITH THE 
REASONABLE EXPECTATIONS OF THE PARTIES AND SERVES AS A 
DISINCENTIVE TO OWNERS OF VACATION HOMES TO MONITOR 
THEIR PROPERTY. 

In addition to its lack of textual support, the Court of Appeals’ 

cramped interpretation of the pollution exclusion should be rejected 

because it (1) is inconsistent with the reasonable expectations of insurers 

and homeowners concerning the types of risks which are covered and 

excluded from coverage under a homeowner’s insurance policy and 

(2) discourages Wisconsin homeowners, in particular those who are not 

physically present in their homes throughout the calendar year, from taking 

preventative measures to guard against similar occurrences. 

Where, as here, the terms of an exclusion are broad on their face, 

judicial interpretation and application of those terms should be consistent 

with the reasonable expectations of the parties.  Zarnstorff v. Neenah Creek 

Custom Trucking, 2010 WI App 147, ¶ 30, 330 Wis. 2d 174, 792 N.W.2d 

594.  The Court of Appeals’ conclusion that the term “waste” in the 

pollution exclusion in a homeowner’s insurance policy encompasses the 

byproducts of industrial and manufacturing operations, but could 
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reasonably be read not to apply to “biological” forms of waste, is not 

consistent with the reasonable expectations of Wisconsin homeowners.  

Many homes in Wisconsin are located in rural or urban residential areas far 

from factories, plants and other facilities where manufacturing or industrial 

activities occur.  In contrast, bats and other animals live above, below and 

around residential areas.  The close proximity between animals and human 

dwellings informs the expectations of a homeowner concerning the scope 

of the term “waste.”  No reasonable homeowner would expect that 

accumulated animal excrement, and the “penetrating and offensive odor” 

emanating therefrom, would not be included within the broad terms of a 

pollution exclusion that includes the term waste. 

Moreover, the Court of Appeals decision exacerbates the problem of 

moral hazard by creating an undesirable incentive for owners of vacation or 

seasonal homes to neglect their properties.  “Moral hazard refers to the 

effect of insurance in causing the insured to relax the care he takes to 

safeguard his property because the loss will be borne in whole or part by 

the insurance company.”  A.M.I. Diamonds Co. v. Hanover Ins. Co., 397 

F.3d 528, 530 (7th Cir. 2005).  If left standing, the Court of Appeals’ 

conclusion that a loss allegedly caused by the odor emanating from an 

accumulation of bat guano is not excluded from coverage will create a 

disincentive for homeowners to be diligent in taking steps to avoid or 

redress accumulations of animal excrement in or near their properties.  This 

concern takes on added significance in the context of vacation homes or 

second homes like the Hirschhorns’, which may be unoccupied by their 
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owners or another caretaker for weeks or months at a time.  This Court 

should interpret the pollution exclusion in a manner that is consistent with 

the reasonable expectations of reasonably careful homeowners and that 

encourages homeowners to be proactive in monitoring and caring for their 

homes. 

CONCLUSION 

The Court of Appeals’ decision should be reversed and the judgment 

of the circuit court should be reinstated.  

Dated this 17th day of June, 2011. 
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INTRODUCTION 

 

The non-party brief submitted by the Wisconsin Defense Counsel  

(“WDC”)1 in support of Auto-Owners Insurance Company’s (“AOI”) 

position and reversal of the Court of Appeals’ decision, relies (much like 

AOI’s arguments) on an improper and expansive misinterpretation of 

the Court of Appeals decision.  WDC provides no supplemental 

controlling or relevant authority/precedent which would warrant a 

reversal of the Court of Appeals decision.  In fact, WDC, just as AOI, 

has totally ignored this Court’s recent decision in Zarder v. Humana 

Ins. Co., 2010 WI 35, 324 Wis. 2d 325, 782 N.W.2d 682.  As previously 

argued, Zarder2 is directly on point and controlling Wisconsin Supreme 

Court case law.  Simply put, WDC’s arguments are repetitive, 

misguided, and wholly unsupported. 

WDC essentially makes three (3) arguments: 

1) the Court of Appeals ignored the plain and ordinary 

meaning of the term “waste” and incorrectly limited the 

scope of “waste” to byproducts of manufacturing or 

industrial processes; 

 

                                                 
1 Plaintiff-Appellants, Joel Hirschhorn and Evelyn F. Hirschhorn, will be referred to 

as “HIRSCHHORNS.” Defendant-Respondent-Petitioner, Auto-Owners Insurance 

Company, will be referred to as “AOI.”  Non-party brief authors, Wisconsin Defense 

Counsel, will be referred to as “WDC.”  References to WDC’s non-party brief will be 

(WDC.B., p. ___ ).  References to the record will be (R.Doc#:P#). 
2 So as not to belabor the record, HIRSCHHORNS refer this Court to their Answer 

Brief filed on May 2, 2011. 
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2) the Court of Appeals decision is inconsistent with the 

reasonable expectations of insurers and homeowners in a 

rural area of Wisconsin; 

 

3) the Court of Appeals decision provides an incentive for 

Wisconsin seasonal homeowners to neglect their properties. 

 

WDC’s first argument is based on an improper and expansive 

misinterpretation of the Court of Appeals decision and is not supported 

by any controlling Wisconsin case law.  WDC’s second argument 

ignores the fact that AOI’s policy fails to put a reasonable insured on 

notice of what is specifically encompassed by the term “waste.”  WDC 

fails to acknowledge that as the drafter of the policy, all ambiguities 

are construed against AOI.  WDC’s third argument belies the policy 

itself, failing to recognize the “faulty maintenance” provision in the 

policy, (R1: 27), that would control any neglect of seasonal properties. 

Nothing in WDC’s brief logically advances AOI’s position.  For 

these reasons, the Court of Appeals’ decision should be affirmed, and 

this case remanded to the trial court for further proceedings. 
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ARGUMENT 

 

I. THE COURT OF APPEALS CORRECTLY FOUND THE 

TERM “WASTE” AMBIGUOUS AND DID NOT LIMIT ITS 

MEANING TO ONLY MANUFACTURING OR 

INDUSTRIAL PROCESSES 

 

WDC contends that the Court of Appeals’ analysis (which held 

the term “waste” was ambiguous as set forth in the pollution exclusion 

provision of the insurance policy at issue), is flawed in two respects: 1) 

that the analysis “disregards the common and ordinary meaning of the 

term ‘waste,’ which, as the Court of Appeals acknowledged, includes 

excrement,” (WDC.B., p. 3), and 2) “the Court of Appeals’ limiting 

construction of the term ‘waste’ improperly relies on the ejusdem 

generis canon of construction.”  (WDC.B., p. 4).  However, both of these 

arguments are without merit. 

To support the argument that the Court of Appeals disregarded 

the common and ordinary meaning of the term “waste,” WDC quotes a 

definition of waste found in Webster’s Ninth New Collegiate Dictionary 

1331 (1987).  WDC uses one (1) of at least three (3) definitions of 

“waste” provided by this dictionary:  “‘refuse from places of human or 

animal habitation: as (1): GARBAGE, RUBBISH (2) pl. : EXCREMENT 

(3) : SEWAGE.”  (WDC.B., p. 3).  WDC further suggests that Wisconsin 

Courts should adopt this definition of “waste,” claiming it is consistent 
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with one non-Wisconsin case, i.e., a Missouri Court of Appeals decision, 

Boulevard Inv. Co. v. Capitol Indem. Corp., 27 S.W.3d 856, 858 (Mo. Ct. 

App. 2000). 

 WDC’s reliance on yet another dictionary definition of “waste,” 

found in a case from a foreign jurisdiction, is not a sufficient basis to 

reverse the Court of Appeals’ ruling that “waste,” in this context, is 

ambiguous.  With this additional definition of “waste” provided by WDC 

there have now been ten (10) definitions provided in the briefs 

submitted to the Court of Appeals, the Court of Appeals decision, and 

the briefs submitted to this Court. 

WDC has obviously overlooked this Court’s recent admonition, 

that “[i]f words or phrases in a policy are susceptible to more than one 

reasonable construction, they are ambiguous.”  Zarder v. Humana Ins. 

Co., 2010 WI 35, ¶ 26, 324 Wis. 2d 325, 782 N.W.2d 682.  Since ten (10) 

different definitions have now been provided, clearly indicating 

multiple reasonable constructions, no common and ordinary definition 

of “waste” exists.  “Waste,” as used in AOI’s policy, can only be 

described as ambiguous.  Hence, specificity is required. WDC’s 

additional definition supports HIRSCHHORNS’ argument, not AOI’s.  

Thus, because Wisconsin courts always construe ambiguities against 

the insurer and in favor of coverage, the Court of Appeals’ decision was 
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correct and should stand.  Kaun v. Industrial Fire and Cas. Ins. Co.,148 

Wis.2d 662, 436 N.W. 2d 321 (1989). 

The Missouri Court of Appeals case upon which WDC relies is 

neither controlling law nor on point.  In Boulevard Inv. Co. the 

disputed issue was whether or not the insurance company’s pollution 

exclusion barred coverage due to the occupants’ “release of grease and 

other kitchen waste into a sewer line.”  Boulevard Inv. Co., 27 S.W.3d 

at 858.  The case sub judice is easily distinguishable.  First, in 

Boulevard Inv. Co., it was the insured itself (a restaurant) which 

created the damage with its own “waste.”  Here, the HIRSCHHORNS’ 

home was infested by bats, despite regular and careful maintenance 

being performed over the years.  (R.18:5-17).  Here, unlike Boulevard 

Inv. Co., no fault could be or was attributed to the reasonable insured 

homeowner.  Here, as a natural result of the bat infestation, bat guano 

accumulated and caused the damage.  A bat infestation, and the 

concomitant accumulation of bat guano as a result, is simply not 

analogous to a restaurant dumping its own “waste,” such as “kitchen 

grease, scour pads, heavy plastic, and underwear,” into its own 

plumbing system and causing damage.  Boulevard Inv. Co., 27 S.W.3d 

at 857. 
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Second, Boulevard Inv. Co. does not address excrement, but 

rather “grease and other kitchen waste.”  These substances, which the 

Missouri Court of Appeals found to be “waste,” are clearly 

distinguishable from bat guano and are consistent with the Court of 

Appeals decision sub judice.  Grease and kitchen waste are garbage or 

rubbish – bat guano is not.  Since Boulevard Inv. Co. does not hold that 

animal excrement is considered “waste,” WDC’s attempt to cite this 

definition is not only misguided, but actually supports the Court of 

Appeals decision that the term “waste” is ambiguous as set forth in 

AOI’s pollution exclusion provision.  It is hard to believe that this 

inapplicable Boulevard Inv. Co. is the best case WDC could find – even 

as a result of a nationwide search of reported Appellate decisions. 

To support the contention that “the Court of Appeals’ limiting 

construction improperly relies on the ejusdem generis canon of 

construction,” (WDC.B., p. 4), WDC relies on cases that would prevent 

courts from applying interpretive canons of construction due to the 

plain and unambiguous nature of the term at issue.  Here, however, 

that is not the case – “waste” is most certainly ambiguous in the 

context of this pollution exclusion provision.  See Donaldson v. Urban 

Land Interests Inc.,211 Wis. 2d 224, 564 N.W. 2d 728 (1997). 
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Furthermore, WDC boldly makes the blanket statement that 

“[t]he term [waste] as used in the instant policy plainly and 

unambiguously includes bat guano within its scope.”  (WDC.B., p. 4).  

However, WDC stops there, providing no explanation as to how or why 

this statement is so.  The reason – because bat guano does not fall into 

the scope of the term “waste.”  Not one case, from Wisconsin or any 

foreign jurisdiction, has been cited by either AOI or WDC indicating 

otherwise.  It is clear the term “waste” as used in AOI’s policy is 

ambiguous and does not include bat guano within its scope.  The Court 

of Appeals’ decision is correct.3 

Finally, WDC contends that the qualifying word “any” in the 

definition of pollutant “manifests an intent not to constrict the term 

waste only to materials left over from manufacturing or industrial 

processes.”  (WDC.B., p. 5).  The Court of Appeals’ decision in no way 

constricts the term “waste” to only manufacturing or industrial 

processes.4  The specific language, in reference to “discharge, release, 

escape, seepage migration or dispersal of pollutants,” is “[] the bodily 

processes by which wastes such as carbon dioxide, urine or feces move 

                                                 
3 A reasonable insured here (a vacation homeowner in the Wisconsin Northwoods 

who diligently and regularly maintained and inspected the home) would not read the 

pollution exclusion and believe bat guano was within the scope of the term “waste.”  

A reasonable insured would believe s/he was covered by his/her/their insurance 

policy in the event of unexpected and uninvited bat infestation.  See Issue II, infra. 
4 Again, see HIRSCHHORNS’ Answer Brief, pp. 23 to 28. 
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out of an organism would more commonly be described as respiration, 

elimination, excretion or some other term suggesting a biological 

process.  Thus, at best, the pollution clause’s action words do not 

suggest to the reader a biological process, and they may even suggest 

that biological processes are not part of the exclusion.”  Hirschhorn v. 

Auto-Owners Ins. Co., 2010 WI App 154, ¶15, 330 Wis. 2d 232. 

Thus it is clear that the policy language at issue sub judice can 

easily be read in a number of different ways by a reasonable insured – 

hence the language is, of necessity and under the law, ambiguous.  

What this language from Hirschhorn, Id., does not conclude is that 

there is a biological processes exception to the pollution exclusion 

provision.  The Court of Appeals language simply deems the term 

“waste” ambiguous.  WDC’s argument is meritless and the Court of 

Appeals decision should thus be affirmed. 
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II. THE COURT OF APPEALS DECISION IS CONSISTENT 

WITH THE REASONABLE EXPECTATIONS OF THE 

PARTIES AND DOES NOT SERVE AS A DISINCENTIVE 

TO OWNERS OF VACATION HOMES TO PROPERLY 

MONITOR THEIR PROPERTY, BUT AS AN INCENTIVE 

FOR INSURANCE COMPANIES TO UPDATE THEIR 

POLICIES IF THEY WANT TO EXCLUDE COVERAGE 

DUE TO BAT INFESTATION5 

 

WDC contends that the Court of Appeals decision should be 

rejected because it “(1) is inconsistent with the reasonable expectations 

of insurers and homeowners concerning the types of risks which are 

covered and excluded from coverage under a homeowner’s insurance 

policy,” and because (2) it “discourages Wisconsin homeowners, in 

particular those who are not physically present in their homes 

throughout the calendar year, from taking preventative measures to 

guard against similar occurrences.”  (WDC.B., p. 5).  However, WDC’s 

arguments again rely on an overly expansive and improper 

misinterpretation of the Court of Appeals’ opinion, fail to cite any 

relevant or controlling Wisconsin case law/precedent, and ignore the 

terms of the insurance policy itself. 

To support the contention that the Court of Appeals’ decision is 

inconsistent with a reasonable Wisconsin homeowner’s expectations of 

                                                 
5 This is a new argument, raised for the first time by WDC. 
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what is included within the pollution exclusion provision, WDC relies 

on a single proposition: 

[m]any homes in Wisconsin are located in rural or urban 

residential areas far from factories, plants and other 

facilities where manufacturing or industrial activities 

occur.  In contrast, bats and other animals live above, 

below and around residential areas.  The close 

proximity between animals and human dwellings 

informs the expectations of a homeowner concerning the 

scope of the term “waste.”  (WDC.B., p. 6). 

 

While these facts about bats and animals living in close proximity 

to homes in rural Wisconsin may well be true, WDC fails to 

acknowledge that the pollution exclusion language in the policy at issue 

simply does not in fact put a reasonable insured on notice that such a 

claim is NOT covered by AOI’s insurance policy. 

This is not the first time AOI has been before Wisconsin 

Appellate Courts (this year alone) on the issue of what a reasonable 

person in the position of the Hirschhorns would have understood the 

language of an insurance policy to cover and exclude.  In Wadzinski v. 

Auto-Owners Ins. Co., 2011 Wisc. App. LEXIS 155, the Third District 

Court observed: 

Of primary importance is that the language of an insurance 

policy should be interpreted to mean what a reasonable person 

in the position of the insured would have understood the words 

to mean. 

 

The term “waste,” under which AOI and WDC contend bat guano falls, 

is further explained by the policy as “including materials to be recycled, 
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reconditioned or reclaimed.”  Not one of these terms relates in any way 

to bat guano.  A reasonable insured would not have understood the 

term “waste” to include the accumulation of bat guano.  Thus, it is clear 

that a reasonable insured would expect coverage for damage resulting 

from the unexpected and uninvited accumulation of bat guano in their 

home. 

To support WDC’s bizarre second contention that the Court of 

Appeals’ decision creates an incentive for seasonal homeowners to 

neglect their properties, WDC cites to a “moral hazard” theory from a 

foreign jurisdiction and totally ignores the “faulty maintenance” 

provisions of the very policy at issue which, of course, provide more 

than adequate protection to AOI from the “moral hazard” so feared by 

WDC. 

The case cited by WDC, A.M.I. Diamonds Co. v. Hanover Ins. Co., 

397 F.3d 528, 530 (7th Cir. 2005), is neither controlling precedent nor 

does it address the “waste” or the pollution exclusion provision of an 

insurance policy.  A.M.I. Diamonds Co. dealt with an insurance 

company’s liability for loss where a diamond salesman who had 

carelessly left $100,000.00 worth of diamonds in his unlocked car, from 

which the diamonds were subsequently stolen.  A.M.I. Diamonds Co., 

397 F.3d 528.  These facts are clearly distinguishable from this case.  
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Sub judice, we have a homeowner who diligently and regularly 

maintained the home at issue.6  There was no neglect of the property at 

issue.  While a “moral hazard” theory may apply to a careless diamond 

salesmen, that argument fails here, as the HIRSCHHORNS were 

extremely attentive and concerned homeowners. 

Although apparently overlooked by WDC, AOI’s insurance policy 

clearly and unambiguously excludes coverage for “faulty maintenance:”   

Except as to ensuing loss not otherwise excluded, we do 

not cover loss resulting directly or indirectly from:  

… 

(3) Faulty, inadequate or defective:  

… 

(e) maintenance 

… of a part or all of the residence premises or any other 

property. (R1: 27). 

 

Based on this provision of AOI’s insurance policy, any damage to 

the property as a result of “faulty, inadequate or 

defective…maintenance,”  i.e. neglect,7 is already excluded from 

coverage by AOI’s policy.  WDC, in arguing its unique “moral hazard” 

theory, has totally ignored this provision in the policy.  Moreover, since 

AOI did not deny coverage because of faulty maintenance or neglect 

                                                 
6 As the trial court found, HIRSCHHORNS had either a next door, or nearby, 

neighbor or house cleaner, access the home at least 1-2 times per month, year round, 

to inspect, confirm no damage to the interior and exterior of the home, and/or clean 

or otherwise make any and all necessary repairs and improvements/maintenance to 

the house.  (R.18:5-17; R.26: 1).   
7 If AOI is concerned that the phrase “faulty, inadequate or defective … 

maintenance” does not include “neglect,” perhaps AOI will have to amend its 

insurance policy. 
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(and the trial court so found), (R.18: 120-121; R.26: 3-4), and because 

the HIRSCHHORNS diligently and regularly maintained and inspected 

their home, WDC’s argument is wholly without merit.  

Thus, the Court of Appeals’ decision does not “creat[e] an 

undesirable incentive for owners of vacation or seasonal homes to 

neglect their properties,” as argued by Amicus (WDC.B., p. 6), because 

AOI’s policy already excludes coverage for such damage caused by 

neglect. 

 The Court of Appeals’ decision provides an incentive for AOI to 

change the language in its policy.  AOI, as the drafter of its policies, is 

solely able to avoid creating ambiguity and confusion by including 

specific and appropriate language.  If AOI wanted to exclude coverage 

of a bat infestation and the accumulation of bat guano as a result 

thereof, AOI could and should have written that language into their 

policy.  Thus, in accordance with the time honored principle of law that 

“[a]n insurance company which authors ambiguous language in its 

insurance policy should expect a judicial construction contrary to what 

it claims it intended,” McPhee v. American Motorist Ins. Co., 57 Wis.2d 

669, 205 N.W. 2d 152 (1973), AOI may well have to modify its policy in 

accordance with the Court of Appeals’ decision if it wants to exclude 

coverage in cases involving bat infestation and guano accumulation.  If 
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so, that is left for AOI for another day.  Today this Court should affirm 

the Court of Appeals decision in Hirschhorn. 

CONCLUSION  

The Court of Appeals’ decision correctly found in favor of 

coverage and the ruling below should be affirmed.  This cause should be 

remanded to the Circuit Court for further proceedings. 

      Respectfully submitted, 

      HIRSCHHORN & BIEBER, P.A. 

 

      By: ________________________ 

Joel Hirschhorn, Attorney at Law, LLC    Joel Hirschhorn, Esq. 

6A North Brown Street       Wisconsin Bar No. 1012000 

Rhinelander, Wisconsin 54501     Hirschhorn & Bieber, P.A. 

Telephone: (715) 362-5329      550 Biltmore Way 

Office Address        Penthouse Three A 

          Coral Gables, Florida 33134 

          Telephone: (305) 445-5320 

          Facsimile: (305) 446-1766 

          jhirschhorn@aquitall.com 
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