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STATEMENT OF ISSUES

The following issues are presented for review:

1. Do the notice requirements mandated by
Wis. Stat. § 893.80(1) and § 59.07 apply to
Plaintiff-Respondent E-Z Roll Off LLC’s1

action for declaratory relief under Wis.
Stat. § 133.03 and damages alleged under
Wis. Stat. § 133.18?

Answered By The Trial Court: Yes.

Answered By The Court of Appeals:   No.

2. Was the Notice of Injury timely?

Answered By the Trial Court:  No.

Answered By The Court of Appeals:  The Court of

Appeals did not address this issue.

3. Did Oneida County have actual notice of the
injury and was it prejudiced because it was
not timely served with the Notice of Injury?

Answered By The Trial Court: Yes.

Answered By The Court of Appeals: The Court of

Appeals did not address this issue.

4. Does the continuing violations doctrine
apply to Wis. Stat. § 893.80(1)?

1 E-Z Roll Off LLC will be referred to as E-Z .



Answered By The Trial Court:   No.

Answered By The Court of Appeals:   The Court of

Appeals did not address this issue.

STATEMENT AS TO ORAL
ARGUMENT

Oral argument is scheduled before this Court

on February 2, 2011.

STATEMENT AS TO PUBLICATION

It is submitted that this opinion will create a

need for publication because the issues have state-

wide impact and will resolve inconsistent decisions on

the application of Wis. Stat. § 893.80(1) to statutory

causes of action and the scope of application of the

test for exceptions to application of Wis. Stat.

§ 893.80(1).

STATEMENT OF THE CASE

The underlying action centers on an agreement

executed on June 25, 2003 between Oneida County

and Waste Management, Wisconsin, Inc. ( Waste



Management ) concerning the delivery, collection,

transfer, transport and disposal of municipal solid

waste.  (R.1, p.3; R.25, p.2, Ex.1 at p.3).  E-Z claimed

the agreement constituted unlawful restraint of

trade.  (R.25, p.2, Ex.1 at p.3).

The Oneida County Clerk was served with E-

s Notice of Injury  and Statement of Claim  on

September 28, 2005, over two years from the

execution of the Waste Management agreement and

several months after E-Z complained about the

factual basis for this complaint to Oneida County.

(R.24, p.2, Ex.3; R.7, p.2, Ex.A).  On April 20, 2006,

E-Z s complaint followed, in which E-Z demanded the

following relief:

A. For an Order declaring the Agreement
described in paragraphs 3, 4 and 8 an
illegal restraint of trade under Wis. Stat.
§ 133.03(1);

B. For an award of compensatory damages
for past and future loss of profits;

C. For an award of treble damages pursuant
to Wis. Stat. § 133.18;



D. For an award of the costs and
disbursements of this action and
reasonable attorneys fees pursuant to
Wis. Stat. §133.18;

E. For such other and further relief as the
court may deem just and equitable.

(R.l., p. 3).

E-Z did not specifically request an injunction or

any other form of relief under Wis. Stat. § 133.16.

(R.l, p. 3).  E-Z did not request injunctive relief of any

kind: E-Z Roll-Off requested a declaration as to the

meaning of the contract and its legality as compared

to the legal requirements of Wis. Stat. §133.03(1)2, as

well as compensatory and punitive damages, costs

and attorneys fees under § 133.18.  (R.l)

Oneida County moved for summary judgment

pursuant to Wis. Stat. § 802.08, on the following

grounds:

2 Sec. 133.03(1) provides: (1) Every contract, combination in the form of trust or
otherwise, or conspiracy, in restraint of trade or commerce is illegal. Every
person who makes any contract or engages in any combination or conspiracy in
restraint of trade or commerce is guilty of a Class H felony, except that,
notwithstanding the maximum fine specified in § 939.50(3)(h), the person may
be fined not more than $100,000 if a corporation, or, if any other person, may be
fined not more than $50,000.



1. Home rule exempted Oneida County from
Chapter 133;

2. The complaint failed to state a claim for treble
damages, costs and attorneys fees and those
claims were time-barred; and

3. E-Z failed to comply with § 893.80(1) and § 59.07.

(Appx. 071-072).

On March 14, 2008, the trial court found that

Oneida County was not exempt from antitrust laws,

and that the request for treble damages, costs and

attorneys fees failed to state a claim and was

stricken.  (Appx. 071-083).  On December 11, 2008,

the trial court dismissed the complaint, holding that

E-Z was subject to the requirements of Wis. Stat.

§ 893.80(1) and failed to comply with those statutory

requirements.  (Appx. 084-100).

The Court of Appeals reversed.  (Appx. 103-

120).  The Court held that antitrust claims brought

under Chapter 133 were exempt from the notice

provisions of § 893.80(1) under the three factor test

adopted in Town of Burke v. City of Madison, 225



Wis. 2d 615, 625, 593 N.W.2d 822 (Ct. App. 1999).

(Appx. 103-120).

In doing so, the Court was required to expressly

state that DNR v. City of Waukesha,

184 Wis. 2d 178, 515 N.W.2d 888 (1994) had been

abrogated by this court as to statutory claims:

In State ex rel. Auchinleck v. Town of LaGrange,
200 Wis. 2d 585, 596, 547 N.W.2d 587 (1996), the
court also observed: Further, Wis. Stat.
§ 893.80(5) expressly states that specific rights
and remedies provided by other statutes take
precedence over the provisions of § 893.80.   This
effectively overruled the court s prior holding in
DNR v. City of Waukesha, 184 Wis. 2d 178, 191-
93, 515 N.W.2d 888 (1994), where the court had
concluded subsec. (5) only applied to subsec. (3) s
damage caps, not subsec. (l) s notice provisions.

Id. at 192. (Appx. 112).

Oneida County s petition for review followed.

STATEMENT OF FACTS

E-Z was in the solid waste hauling business.

(R.24, p 1, Ex.1).  Oneida County is a municipal body

organized and existing under the laws of the State of

Wisconsin.  (R.l, p 3).  The underlying action and



appeal centers on E-Z s issues with an agreement

between Oneida County and Waste Management,

Wisconsin, Inc. executed on June 25, 2003,

concerning the delivery, collection, transfer, transport

and disposal of municipal solid waste.  (R.l, p.3; R.25,

p.2, Ex.1 at p.3).

Under the agreement, Oneida County was to

receive a $5.25 tipping fee  (the fee charged for

loading compacted waste) for each ton of municipal

solid waste that Waste Management delivered to the

Oneida County Solid Waste Facility transfer station.

(R.25, p.2, Ex.1 at 1-12).  Waste Management was

required to transfer municipal solid waste from the

transfer station to another landfill, and was paid

$24.50 per ton for solid waste loaded by Oneida

County onto Waste Management trucks.  (R.25, p. 2,

Ex.1 at ¶9).



When the agreement was executed, Oneida

County had established a charge of $54.00 for each

ton of municipal solid waste that other haulers,

including E-Z, delivered to the Oneida County Solid

Waste Facility.  (R.25, p.2, Ex.1 at 19).  Other haulers

could also qualify for a $10 a ton credit rebate if they

delivered at least 100 tons of solid waste a year to the

Facility.  (R.25, p.3).

Before the execution of the Waste Management

agreement, Oneida County publicly informed E-Z and

other haulers of the change in tipping fees related to

the transport and disposal of municipal solid waste.

(R.25, p.3, Ex.2).  In early April, 2003, notice for

request for proposals concerning the trucking and the

reduced tipping fee was published in the Rhinelander

Daily News.  (R.25, p.3, Ex.2).  The Oneida County

MSW (Municipal Solid Waste) Service and

Equipment Purchase Request for Proposals  was



issued and made available by Oneida County to

interested haulers at the time of publication.  (R.25,

p.3, Ex.3).

E-Z principals Todd and Paula Laddusire

provided conflicting testimony on their receipt of

notice: Todd Laddusire acknowledged seeing the

public notice and a proposal, but claims not to have

been aware of the tipping fee; Paula Laddusire

claimed she was unaware of the public notice or any

proposal.  (R.6, p.4; R.24, p.2, Ex.2, p.4, p.5, p.7, p.10).

Oneida County Solid Waste Director Bart

Sexton convened two meetings in the April-June,

2003 time period to advise interested haulers of the

proposed disposal and tipping fee changes.  (R.25,

p.3).  The two meetings addressed the Request for

Proposals and the subsequent Request for Bids

Oneida County MSW Services and Request for Bids,

June 4, 2003 ), and both proposals incorporated the



ten year term of the proposed agreement and the

$5.25 a ton tipping fee.  (R.25, p.3, Ex.3, Ex.4).

Todd Laddusire had attended both meetings

and was informed of the transport and trucking

arrangements, the lower tipping fee, and other terms

of the agreement outlined in the Request for

Proposals and the Request for Bids.  (R.25, pp.3-4;

R.24, p.2, Ex.2, p.6, p.9).  He expressed no opposition

to the terms of the agreement.  (R.24, p.4).

In late June, 2003, Oneida County haulers,

including E-Z, were informed that Waste

Management had been awarded the agreement.

(R.25, p.4, Ex. 5).  In February, 2004, approximately

10 months after publication and meetings with

haulers, Todd and Paula Laddusire requested a

meeting with Sexton to address their concerns

regarding the reduced tipping fee charged Waste

Management.  (R.24, p.2, Ex.2, p.9; R.25, p.4).  The



Laddusires claimed that they had just discovered

that tipping fees for E-Z were higher than those

charged Waste Management.  (R.24, p.2, Ex.2, p.9).

A meeting involving Sexton and the Laddusires

was held at Sexton s office on February 17, 2004.

(R.25, pp.4-5).  During the meeting the Laddusires

stated that the agreement created a monopoly,  or

words to that effect; they also demanded that Oneida

County reduce E-Z s tipping fee to $24.50 a ton.

(R.25, pp. 4-5; R.24. p.2, Ex.2, pp.9-11).  Sexton

disagreed and advised that he was unable to reduce

the tipping fee.  (R.25, p.5).

On May 8, 2004, Sexton received a complaint

E-Z filed with the Wisconsin Department of

Agriculture, Trade and Consumer Protection

DATCP ).  The Complaint stated in pertinent part:

Describe your complaint in detail. Oneida County
Landfill is a state agency and they are in direct
competition with our small business.   The second
part of the complaint is that they signed a 10
year contract (a monopoly) with Waste



Management. We are charged $54 per ton to
dump our waste from Oneida County Landfill.
Waste Management only pays $5.25 to dump
their waste from Oneida County. It is my
understanding that this is illegal according to
other county landfills and our attorney who
reference 2 federal laws and 2 state laws. Also
under this contract Oneida Cty Landfill pays
Waste Management 24.50 per ton to transfer the
garbage from the land fill to Waste
Management s dump, which at a minimum over
10 years Oneida County would lose 2 million
dollars. This Contract is so lucrative for Waste
Management, that they paid  to get it! They pay
Oneida County Landfill 200,000/year under the
table I believe that would be Racketering (sic)!!

How do you feel your complaint should be
resolved? (please be specific) I believe that we
should be reimbursed the amount we paid over
5.25/ton since Wastemanagement (sic) was
paying this which is about 98,000. I also (sic) this
the monolopy (sic) should be broken and
Criminal charges filed against all parties
involved. We have witnesses to money paid
outside of the contract.

(R.25, p.5, Ex.7).

Sexton responded to the complaint through

correspondence dated May 20, 2005 sent to the

DATCP and to the Laddusires.  (R.25, pp.5-6, Ex.8).

Sexton s response referenced the public notification

concerning the proposed agreement, the two meetings

attended by Todd Laddusire, disposal alternatives,



tipping charges and billing claimed.  (R.25, p.6, Ex.8).

The Laddusires did not contest the facts set forth in

this correspondence.  (R.25, p.6).

On September 28, 2005, well beyond 120 days

after notice of the Waste Management agreement,

the execution of that agreement, the meeting with

Sexton, and even the filing of the DATCP complaint,

E-Z served what E-Z termed its Notice of Injury  and

Statement of Claim  on the Oneida County Clerk of

Courts.  (R.24, p.2, Ex.3; R. 7, p.2, Ex. A).  The

Notice of Injury  addressed the difference in tipping

fees and alleged discriminatory rights for recyclables.

(R.24, p.2, Ex.3; R.7, p.2, Ex. A).  The Statement of

Claim  sought compensation ...from some period

proceeding July 30, 2003 to the present  of

$239,814.69 for Loss of Past Earnings,  and

$959,285.76 for Future Loss of Earnings to July 20,

2013.   (R.24, p.2, Ex.3; R.7, p.2, Ex. A).



ARGUMENT

I. Standard Of Review.

Summary:   The standard of review is de novo.

This Court applies the same standards as those

used by the circuit court, which are set forth in Wis.

Stat. § 802.08. Noffke v. Bakke, 2009 WI 10, ¶ 9, 315

Wis.2d 350, 760 N.W.2d 156.  A circuit court

evaluates a motion for summary judgment using a

two-part methodology. Green Spring Farms v.

Kersten, 136 Wis. 2d 304, 315, 401 N.W.2d 816

(1987). A circuit court must first examine the

pleadings to determine whether a claim for relief has

been stated  by the moving party and then ascertain

whether any material facts are disputed. Id. If a

claim for relief has been stated and no material facts

are disputed, then summary judgment will be

granted. Id.

Whether the circuit court properly granted

summary judgment is a question of law that this



court reviews de novo. Hocking v. City of

Dodgeville, 2009 WI 70, ¶ 7, 318 Wis. 2d 681, 768

N.W.2d 552 (quoting Schmidt v. N. States Power Co.,

2007 WI 136, ¶ 24, 305 Wis. 2d 538, 742 N.W.2d 294).

A question of statutory interpretation is a

question of law which this court reviews de novo.  See

Lake City Corp. v. City of Mequon, 207 Wis. 2d 155,

162-63, 558 N.W.2d 100 (1997).  The goal of statutory

interpretation is to ascertain the legislature s intent.

See Stockbridge School Dist. v. DPI, 202 Wis.2 d 214,

219, 550 N.W.2d 96 (1996).   The main source for

statutory interpretation is the plain language of the

statute itself. See Jungbluth v. Hometown, Inc., 201

Wis. 2d 320, 327, 548 N.W.2d 519 (1996).  If the plain

language is clear, courts may not look beyond the

language of the statute to ascertain its meaning. See

Lake City Corp., 207 Wis. 2d at 164.



II. Wis. Stat. § 893.80(1) And § 59.07
Apply To Complaints For Declaratory
Relief Under Wis. Stat. § 103.03 And
Damages Asserted Under Wis. Stat.
§ 133.18.

Summary: Wisconsin Statute § 893.80(1) and
§ 59.07 apply to complaints for declaratory relief
under Wis. Stat. § 103.03 and damages asserted
under Wis. Stat. § 133.18.

A. The Requirements of Wis.
Stat. § 893.80(1) Apply To
Claims For Declaratory
Relief And Damages.

Wisconsin Stat. § 893.80(1) sets forth two

prerequisites to bringing an action against a

governmental body such as Oneida County, a notice

of circumstances, § 893.80(l)(a), and a claim,

§ 893.80(l)(b).  The notice of circumstances must be

given [w]ithin 120 days after the happening of the

event giving rise to the claim,  and must supply

written notice of the circumstances of the claim.

Wis. Stat. § 893.80(l)(a).  The claim, on the other

hand, is to contain the claimant s address and an

itemized statement of the relief sought,  and no



action may be brought until the claim has been

disallowed.  Wis. Stat. § 893.80(l)(b); Vanstone v.

Town of Delafield, 191 Wis. 2d 586, 593, 530 N.W.2d

16 (Ct. App. 1995); see also Thorp v. Town of

Lebanon, 2000 WI 60, ¶ 28, 235 Wis. 2d 610, 612

N.W.2d 59.

These notice provisions apply generally to all

actions, not just those in tort or those for money

damages, unless it is not possible to adequately

utilize a statutory remedy and require notice at the

same time. Waukesha, 184 Wis. 2d at 191; State ex

rel. Auchinleck v. Town of La Grange, 200 Wis.2d

585, 547 N.W.2d 587 (1996).  Requests for declaratory

judgment are subject to Wis. Stat. § 893.80(1). Ecker

Bros. v. Calumet County, 2009 WI App 112, ¶ 5, 321

Wis. 2d 51, 772 N.W.2d 240.  Requests for money

damages are also subject to Wis. Stat. § 893.80(1).

Waukesha, 184 Wis. 2d at  191.



B. The Court of Appeals
Incorrectly Abrogated
Waukesha In Holding
That Wis. Stat. § 893.80(1)
Does Not Apply To
Statutory Claims.

A critical flaw in the Court of Appeals decision

allowed for an extraordinarily loose application of the

criteria required for creation of an exception:  the

Court of Appeals incorrectly held that the Waukesha

case was abrogated as to statutory claims.

The court held, in a footnote, that § 893.80(1)

did not apply to any claims created by statute by

virtue of language in Auchinleck interpreting Wis.

Stat. § 893.80(5)3.  The Court of Appeals held:  In

[Auchinleck], the court also observed:  Further, Wis.

3  Wis. Stat. § 893.80(5) provides:

(5) Except as provided in this subsection, the provisions and limitations of this
section shall be exclusive and shall apply to all claims against a volunteer fire
company organized under ch. 213, political corporation, governmental
subdivision or agency or against any officer, official, agent or employee thereof
for acts done in an official capacity or the course of his or her agency or
employment. When rights or remedies are provided by any other statute against
any political corporation, governmental subdivision or agency or any officer,
official, agent or employee thereof for injury, damage or death, such statute shall
apply and the limitations in sub. (3) shall be inapplicable.



Stat. § 893.80(5) expressly states that specific rights

and remedies provided by other statutes take

precedence over the provisions of § 893.80.   This

effectively overruled the court's prior holding in

[Waukesha] where the court had concluded subsec. (5)

only applied to subsec. (3)'s damage caps, not subsec.

(1)'s notice provisions. Id. at 192, 515 N.W.2d 888.

E-Z Roll Off, LLC v. County of Oneida, 2010 Wis.

App. 76, 325 Wis. 2d 423, n. 5, 785 N.W.2d 645 (Ct.

App. 2010).

The Court of Appeals failed to recognize,

however, that this Court had already expressly

rejected this holding in Waukesha.  The Waukesha

court was required to address the identical argument

 whether Wis. Stat. § 893.80(5) precluded the

application of notice requirements under Wis. Stat.

§ 893.80(1) as well as the damage cap provision under

Wis. Stat. § 893.80(3). Waukesha, 184 Wis. 2d at 192-



193.  This Court held that the plain meaning  of

Wis. Stat. § 893.80(5) did not justify such a holding:

The state next argues that sec. 893.80(5), Stats.,

renders the notice provisions of sec. 893.80(1)

inapplicable to this cause of action. . . . The state asks

this court to interpret this language to mean that

when a claim is based on another statute-sec. 144.99,

for example, in this case-that statute controls and all

requirements of sec. 893.80 are inapplicable.  This

interpretation ignores the plain meaning of the

statute.  Clearly, sec. 893.80(5), Stats., only directs

that when a claim is based on another statute, the

damage limitations of sec. 893.80(3) do not apply.

Section 893.80(5) does not say that the notice

provisions of sec. 893.80(1) do not apply. Waukesha,

184 Wis. 2d at 192-193.

This Court s interpretation of the scope of Wis.

Stat. § 893.80(5) in Waukesha remains binding.  It is



deemed the doctrine of the cases is that when an

appellate court of last resort intentionally takes up,

discusses, and decides a question germane to, though

not necessarily decisive of, the controversy, such

decision is . . . a judicial act of the court which it will

thereafter recognize as a binding decision. Zarder v.

Humana Insurance Company, 2010 WI 35, ¶ 61, 321

Wis. 2d 51, 772 N.W.2d 240.

Nothing this Court said in Auchinleck altered

Waukesha s holding on this issue.  In Waukesha, this

Court set forth two relevant holdings:

1. The language of [§ 893.80(1)] clearly and
unambiguously makes the notice of claim
requirements applicable to all actions.
The legislature s decision to remove the
language limiting the statute to tort
claims reinforces this conclusion. Thus,
we now hold that sec. 893.80 applies to all
causes of action, not just those in tort and
not just those for money damages.

b. When a claim is based on another statute,
the damage limitations of § 893.80(3) do
not apply, but the notice provisions of
§ 893.80(1) are still applicable.

Waukesha, 184 Wis. 2d at 191-192.



In City of Racine v. Waste Facility Siting Bd.,

216 Wis. 2d 616, 575 N.W.2d 712 (1998), this Court

discussed the Auchinleck court s observations as to

the Waukesha holding, and rejected the contention

that Auchinleck abrogated Waukesha in toto, stating:

The dissent asserts at page that after this court s

holding in [Waukesha], we held that that opinion was

too broadly written.  No such language appears in

[Auchinleck]). In Auchinleck this court did say that

the holding of Waukesha. was too broad but only to the

extent it is interpreted as applying to open records

and open meetings actions....  200 Wis. 2d at 597. The

holding of Auchinleck narrowly applies to the statutes

at issue in that case City of Racine, 216 Wis. 2d at

n. 3 (emphasis supplied)

The Court of Appeals  holding is therefore in

direct contradiction with Waukeshaand is

inconsistent with the principles of statutory



construction.  As the Waukesha court recognized,

statutory claims described in the plain language  of

Wis. Stat. § 893.80(5) are not exempt from the notice

requirements of Wis. Stat. § 893.80(1) because the

legislature did not so state.  See C. Coakley

Relocation v. Milwaukee, 2008 WI 68, n. 10, 310 Wis.

2d 456, 750 N.W.2d 900; see also State ex rel. Kalal v.

Circuit Court for Dane County, 2004 WI 58, ¶ 39, 271

Wis. 2d 633, 681 N.W.2d 110 (citations omitted),

asserting that "[w]e have stated time and again that

courts must presume that a legislature says in a

statute what it means and means in a statute what it

says there."); 2A Norman J. Singer & J.D. Shambie

Singer, Sutherland Statutes and Statutory

Construction (7th ed. 2007) (§ 46.3, "Expressed

intent," stating "[w]hat a legislature says in the text

of a statute is considered the best evidence of the

legislative intent or will"; § 46.6, "Each word given



effect," stating "it is also the case that every word

excluded from a statute must be presumed to have

been excluded for a purpose"; § 47.23, "Expressio

unius est exclusio alterius," stating "where a form of

conduct, . . . there is an inference that all omissions

should be understood as exclusions"; § 47.38,

"Insertion of words," stating "[i]n construing a

statute, it is always safer not to add to or subtract

from the language of a statute unless imperatively

required to make it a rational statute") (internal

punctuation and footnotes omitted).  Wis. Stat. §

893.80(5) unambiguously makes inapplicable the

damages cap incorporated in Wis. Stat. § 893.80(3),

but makes no mention of relief from the notice

provisions of Wis. Stat. § 893.80(1).  The Court of

Appeals erred in adding this statutory subsection to

the language of Wis. Stat. § 893.80(5).



C. The Court Of Appeals
Incorrectly Read A Claim
Under Wis. Stat. § 133.16
Into The Complaint That
E-Z Admits It Was Not
Alleged.

The Court of Appeals did not accurately apply

the three factor test required to exempt a statutory

claimant from Wis. Stat. § 893.80(1).  In fact, the

court identified the wrong statutory remedy to be

analyzed, and applied the test as if exceptions were

the rule.

The Court of Appeals extensively analyzed Wis.

Stat. § 133.164, wrongly finding that provision to be

the primary focus. E-Z Rolloff, 2010 WI App. 76, ¶

.  Wis. Stat. § 133.16 governs proceedings for

injunctive relief under Chapter 133.  However, E-Z

4 Wis. Stat. § 133.16 provides in relevant part:

Any circuit court may prevent or restrain, by injunction or otherwise, any
violation of this chapter. The department of justice, any district attorney or any
person by complaint may institute actions or proceedings to prevent or restrain a
violation of this chapter, setting forth the cause and grounds for the intervention
of the court and praying that such violation, whether intended or continuing be
enjoined or prohibited. . .



has all along conceded that it did not seek an

injunction under § 133.16.  (R.l).  Rather, E-Z brought

a civil action for money damages under § 133.185:  E-

Z demanded the following relief:

A. For an Order declaring the Agreement
described in paragraphs 3, 4 and 8 an
illegal restraint of trade under Wis. Stat.
§ 133.03(1);

B. For an award of compensatory damages
for past and future loss of profits;

5 Wis. Stat. § 133.18 provides in relevant part:

  (1) (a) Except as provided under par. (b), any person injured, directly or
indirectly, by reason of anything prohibited by this chapter may sue therefor and
shall recover threefold the damages sustained by the person and the cost of the
suit, including reasonable attorney fees. Any recovery of treble damages shall,
after trebling, be reduced by any payments actually recovered under s. 133.14
for the same injury.
(2) A civil action for damages or recovery of payments under this chapter
is barred unless commenced within 6 years after the cause of action accrued.
When, in a civil class action, a class or subclass is decertified or a class or
subclass certification is denied, the statute of limitations provided in this section
is tolled as to those persons alleged to be members of the class or subclass for
the period from the filing of the complaint first alleging the class or subclass
until the decertification or denial.
(3) Whenever any civil or criminal action or proceeding is instituted by the
state under this chapter, the running of the statute of limitations in respect of
every other right of action based in whole or in part on any matter complained of
in the state s action or proceeding shall be suspended during the pendency
thereof and for one year thereafter. The pendency of any such action or
proceeding instituted by the state shall not be grounds for staying any other
action or discovery in such other action.
(4) A cause of action arising under this chapter does not accrue until the
discovery, by the aggrieved person, of the facts constituting the cause of action.
(5) Each civil action under this chapter and each motion or other
proceeding in such action shall be expedited in every way and shall be heard at
the earliest practicable date.
(6) In a civil action against a person or entity specified in s. 893.80, the
amount recovered may not exceed the amount specified in s. 893.80(3).



C. For an award of treble damages pursuant
to Wis. Stat. § 133.18;

D. For an award of the costs and
disbursements of this action and
reasonable attorneys fees pursuant to
Wis. Stat. §133.18;

E. For such other and further relief as the
court may deem just and equitable.

(R.l., p. 3).

E-Z expressly stated that E-Z had not sought

injunctive relief in this action in its brief submitted to

the Court of Appeals.  (See E-Z Ct. App. Brief, p. 13).

E-Z criticized the district court s interpretation of the

law as applicable to injunctions, and then

acknowledged that there was no application for

injunction in this case . . .  (See E-Z Ct. App. Brief,

p. 13)(emphasis supplied).  In short, the Court of

Appeals analyzed a cause of action to the complaint

that even E-Z admits it never alleged.

However, the Court of Appeals applied the

three factor test to the whole of Chapter 133 as if

invocation of a right to money damages under Wis.



Stat. § 133.18(8) automatically implied that

injunctive relief under Wis. Stat. § 133.18(6) was also

being sought.  The Court of Appeals erred in reading

into the complaint a statutory claim that E-Z made

clear it did not make.  Oneida County has a right to

notice of the claims being made against it in order to

adequately defend against the claims. See Midway

Motor Lodge of Brookfield v. Hartford Ins. Group, 226

Wis. 2d 23, 35, 593 N.W.2d 852 (Ct.App. 1999) ("[T]he

complaint must give the defendant fair notice of not

only the plaintiff's claim but the grounds upon which

it rests as well." (internal quotations omitted)).

D. The Test Allowing For An
Exception To Wis. Stat.
§ 893.80 Is Not Met.

In Town of Burke, 225 Wis. 2d at 625, the Court

of Appeals identified three factors relevant to

whether an action is exempt from the notice of claims

statute. Ecker Bros., 2009 WI App 112, ¶ 6.  The

factors require the court to examine whether:



(1) "there is a specific statutory scheme for which the

plaintiff seeks exemption"; (2) "enforcement of Wis.

Stat. § 893.80(1) would hinder a legislative

preference for a prompt resolution of the type of claim

under consideration"; and (3) "the purposes for which

§ 893.80(1) was enacted would be furthered by

requiring that a notice of claim be filed." Town of

Burke, 225 Wis. 2d at 625 (footnotes omitted).

This test arose from cases such as Auchinleck,

in which this Court recognized that an exception had

to be made to the notice requirements of Wis. Stat.

§ 893.80(1) for claims under the open records and

open meetings law based upon what would become

the critical base test for exceptions:

1. Wis. Stat. § 893.80(1) was inconsistent on
its face with the open records and open
meetings laws because both expressly
declared their policy to be ensuring public
access to the affairs of government as
soon as practicable and without delay ,
and a 120 day delay would frustrate the
purposes of the law by allowing for
possible elimination of information from
public debate; and



2. The enforcement provisions of the open
records and open meetings laws expressly
required allowance for immediate  relief;

3. Other conflicts precluded exercise of
statutory remedies and concurrent
compliance with § 893.80(1): Wisconsin
Stat. § 19.35(l)(i) provides that a person
may file an open records request
anonymously, while § 893.80(l)(b) requires
disclosure of the claimant s identity and
address.  Wisconsin Stat. § 893.80(2)
imposes costs on a claimant who fails to
recover as much as the municipality s pre-
suit offer, yet Wis. Stat. §§19.37(2) and
19.97(4) permit prevailing claimants costs
and fees irrespective of a municipality s
pre-suit determination.

Auchinleck, 200 Wis.2d at 593-594.

The factors outlined in the foregoing cases do

not support an exception for claims for money

damages alleged under Wis. Stat. § 133.18.  First,

Wis. Stat. § 893.80(1) and Wis. Stat. § 133.18 are not

inconsistent on their face.  Wis. Stat. § 133.18

provides for a six year statute of limitations and

accrual does not commence until discovery of the

injury.  Requiring the 120 day notice period in no way

conflicts with the time frames within which a



plaintiff might seek relief.  In fact, the discovery In

fact, the statute of limitations and accrual rule are no

different or more specific procedurally from most

actions based on common law.

In applying the first factor of the three factor

test, this Court has generally required enforcement

schemes to be sufficiently specific and demonstrably

inconsistent with the requirements of Wis. Stat.

§ 893.80(1), allowing for or requiring filing of actions

under statutory provisions more specific than those

provided by common law, and generally shorter than

the 120-day notice period contained in Wis. Stat.

§ 893.80(1). City of Racine, 216 Wis.2d 616, ¶ 17-18.

The Court of Appeals departed from this

Court s authority by diluting the specificity

requirement to the point where it has been rendered

meaningless.  The Court of Appeals held that

specific  merely recognizes that the enforcement of a



claim must be explicitly provided for by statute to

qualify for an exception to Wis. Stat. § 893.80(1). E-

Z Rolloff, 325 Wis. 2d 423, ¶ 25 (emphasis in

original).  The Court of Appeals here again attempts

to circumvent Waukesha by interpreting this factor to

apply to every cause of action allowed for by statute

regardless of whether procedurally inconsistent with

the legislative intent of Wis. Stat. § 893.80(1).

This Court has taken more care to carve out

exceptions to Wis. Stat. § 893.80(1).  As this Court

recognized, as noted in Waukesha, ch. 285, Laws of

1977 changed the statutory language of Wis. Stat. §

895.43 (now Wis. Stat. § 893.80(1)) from "no action

founded on tort" may be brought, to "no action" may

be brought against a governmental entity without

prior notice.  It is clear from the plain language,

especially as bolstered by the legislative history, that

the legislature intended that § 893.80(1)(b) apply to



"all causes of action, not just those in tort and not

just those for money damages." Waukesha, 184 Wis.

2d at 191. City of Racine, 216 Wis. 2d 616, ¶ 14.

This Court rejected an attempt to carve out an

exception to a claim without a specific statutory

conflict:

RATE asserts that the rationale used in
Auchinleck to carve out an exception to
compliance with Wis. Stat. § 893.80(1) for open
meetings and open records laws applies to this
case and many other similar situations. The
court of appeals, in Little Sissabagama v. Town
of Edgewater, 208 Wis. 2d 259, 559 N.W.2d 914
(Ct.App. 1997), found an exception to application
of § 893.80(1)(b) because the general notice
requirements of § 893.80(1)(b) conflicted with the
specific appeals procedure in Wis. Stat. §
70.47(13) (reprinted below) for challenging a
county's denial of a request for property tax-
exempt status. See 208 Wis. 2d at 265-266. In
both Auchinleck and Little Sissabagama specific
enforcement provisions of the statutes compelled
the creation of exceptions to the general notice
requirements of § 893.80(1)(b).

RATE has not pointed to specific statutory
provisions which would justify carving out yet
another exception to Wis. Stat. § 893.80(1)(b) in
this case. In fact, RATE states that there is no
specific statutory enforcement scheme for alleged
violations of Wis. Stat. § 144.445.  RATE does
point to several specific statutes that include
specific enforcement provisions that require
filing a claim against a municipality within a
time frame shorter than allowed by §



893.80(1)(b). However, these statutes are not at
issue in this case. Because there are no specific
enforcement procedures inconsistent with §
893.80(1)(b) in this case, the notice requirements
of § 893.80(1)(b) must apply.

City of Racine, 216 Wis. 2d 616, ¶ 17-18.

Moreover, rather than specifying inconsistent

procedures, the legislature chose to apply Wis. Stat.

§ 893.80 to claims brought under Wis. Stat. § 133.18

by expressly reincorporating Wis. Stat. § 893.80 by

reference in Wis. Stat. § 133.18(6).  Wis. Stat.

§ 133.18(6) provides:

(6) In a civil action against a person or entity
specified in s. 893.80, the amount recovered may
not exceed the amount specified in s. 893.80(3).

The legislature chose to apply the Wis. Stat.

§ 893.80(3) damage cap to Wis. Stat. § 133.18 claims

but did not expressly exempt these claims from Wis.

Stat. § 893.80(1) alone dictates the conclusion that

the legislature intended Wis. Stat. § 893.80(1) to

apply. Perra v. Menomonee Mut. Ins. Co., 2000 WI

App 215, ¶ 12, 239 Wis. 2d 26, 619 N.W.2d 123



("[T]he enumeration of specific alternatives in a

statute is evidence of legislative intent that any

alternative not specifically enumerated is to be

excluded.")

The Court of Appeals found that Wis. Stat.

§ 133.18(4) dictated in favor of a legislative

preference for a prompt resolution of this type of

claim.  Wis. Stat. § 133.18(4) provides in relevant

part:

A cause of action arising under this chapter does
not accrue until the discovery, by the aggrieved
person, of the facts constituting the cause of
action.

 The Court of Appeals accepted that the event

triggering the 120 notice period was the creation of

the contract, and that a claim might be extinguished

before discovery of the facts underlying it by the

application of Wis. Stat. § 893.80(1)(a) .

The Court of Appeals incorrectly applied the

accrual rule in defining the event  relevant to the



application of Wis. Stat. § 893.80(1).  "A cause of

action accrues when there exists a claim capable of

enforcement, a suitable party against whom it may

be enforced, and a party with a present right to

enforce it." Beaudette v. Eau Claire Cty., 2003 WI

App 153, ¶ 19, 265 Wis. 2d 744, 668 N.W.2d 133,

quoting Sopha v. Owens-Corning Fiberglas Corp., 230

Wis. 2d 212, 223, 601 N.W.2d 627 (1999).  The

Beaudette court equated the happening of the event

triggering the 120 day notice period to the date for

accrual of the claim. Beaudette, 2003 WI App 153, ¶

19.

In Colby v. Columbia County, 202 Wis. 2d 342,

357, 550 N.W.2d 124 (1996), this Court held that the

interplay between a tolling statute, Wis. Stat. §

893.23 and Wis. Stat. § 893.80, in effect, created an

accrual date and commencement of the statute of

limitations allowing for suit as the period equal to the



number of years specified in the limitations period

and an additional 120 days to file under § 893.80.

Since the discovery rule is expressly applied to the

limitations period (six years plus 120 days from

discovery of the event) by virtue of Wis. Stat.

§ 133.18(4), the accrual date is the discovery date,

and it is therefore literally impossible for a claim

under Wis. Stat. § 133.18 to be extinguished by

application of Wis. Stat. § 893.80(1).

The Court of Appeals also found that Wis. Stat.

§ 133.18(5) was indicative of a legislative preference

for a prompt resolution of this type of claim.  Wis.

Stat. § 133.18(5) provides in relevant part:

(5) Each civil action under this chapter and
each motion or other proceeding in such action
shall be expedited in every way and shall be
heard at the earliest practicable date.

A provision for an expedited process, absent

some inconsistent procedural rule, is insufficient as a

matter of law to justify carving out yet another



exception to Wis. Stat. § 893.80(1). See City of

Racine, 216 Wis. 2d 616, ¶ 17-18.  Analysis of the

authorities on which the Court of Appeals makes

clear that the court was persuaded primarily by cases

in which injunctive relief was the principle remedy,

the filing deadlines or procedures were directly

inconsistent with the 120 day notice requirement,

limitations periods were sufficiently short to

demonstrate legislative intent for immediate relief, or

the action was an appeal rather than an original

action. See Gillen v. City of Neenah, 219 Wis. 2d 806,

580 N.W.2d 628 (1998) (public trust cases involving

requests for injunctions); Citizen's v. Oak, 2007 WI

App 196, 304 Wis. 2d 702, 738 N.W.2d 168 (30 day

deadline to enact ordinance); Town of Burke v. City of

Madison, 225 Wis.2d 615, 593 N.W.2d 822 (Ct. App.

1999); (90 day deadline for actions under Wis. Stat. §

66.021 "objecting to a city's annexation of a town's



land"); Gamroth v. Village of Jackson, 215 Wis. 2d

251, 259, 571 N.W.2d 917 (Ct. App. 1997) (90 day

deadline to appeal special assessments); Little

Sissabagama, supra; Lake v. Town of Edgewater, 208

Wis. 2d 259, 265, 559 N.W.2d 914 (Ct. App. 1997)

(appeal to a county board's determination under Wis.

Stat. § 70.11(20)(d) regarding the requirements for

tax-exempt status); Nesbitt Farms, LLC v. City of

Madison, 2003 WI App 122, ¶ 9, 265 Wis. 2d 422, 665

N.W.2d 379 (requiring notice would preclude third-

party intervention).

III. Defective And Untimely Notice Of
Claim Precludes Recovery.

Summary: The evidence established and the
circuit court agreed that Plaintiff-Appellant s failure
to abide by § 893.80, and supporting cited caselaw,
warranted dismissal of the Complaint as Oneida
County did not receive notification of the claim until
well over two years after the execution of the
Agreement.



The circuit court s decision granting summary

judgment was correct because it has been conceded

that the notice was not timely.

IV. Oneida County Was Prejudiced
Because It Had No Actual Notice of
The Claim.

Summary: The actions of Plaintiff-Appellant
following execution of the June, 2003 Agreement
were insufficient to alert Oneida County to claims of
antitrust violations or to the extent of damages
allegedly sustained by Plaintiff-Appellant, under
§ 893.80(1)(a) and supporting caselaw.

Without proper service a written notice within

120 days, the action is barred unless the plaintiff can

show that the defendant had actual notice of the

claim and that the failure to give notice within 120

days was not prejudicial. Weiss v. Milwaukee, 791

Wis. 2d 213, 227, 255 N.W. 2d 496 (1997).  It is the

plaintiffs burden to prove both actual notice and lack

of prejudice. Vanstone, 191 Wis. 2d at 597.

Oneida County did not have actual knowledge

of the injury and the extent of injury until the Notice



of Injury  and Statement of Claim  were received on

September 28, 2005, over two years after the

execution of the Agreement between the county and

Waste Management and more than 120 days after E-

Z knew about the effect of the Agreement.  (R.24, p.2,

Ex.3).  While Sexton may have been aware of general

concerns regarding tipping fees, the County had no

knowledge of the E-Z s intention to sue for damages

involving claimed loss of past and future earnings.

Knowledge of the circumstances surrounding a claim

is not the same as knowledge of the claim itself.

Rudolph v. Currer, 5 Wis. 2d 639, 644, 94 N.W.2d 132

(1959).

V. The Continuing Violation Doctrine Is
Not Applicable To Bar § 893.80(1)
Notice Requirements

Summary: There is no support in Zenith Radio
Corporation v. Hazeltine Research, Inc., that the
continuing violation doctrine tolls any limitation
period to that of the specific dissolution of a business
and, therefore, bars application of § 893.80 notice
requirements.



Zenith was brought under a federal anti-trust

law, and the decision is very clear and limited in its

holding.  As noted by the court in Segall v. Hurwitz,

Federal law will be applied to determine when a

claim accrues under federal antitrust statutes.   114

Wis. 2d 471, 483, 339 N.W. 2d 333 (Ct. App. 1983).

E-Z s claim arises under a state anti-trust statute,

and EZ can cite no authority applying the continuing

violations theory to Wis. Stat. § 893.80(1) under state

law.

CONCLUSION

Based upon the foregoing arguments and

authorities, it is respectfully requested that this

Court reverse the Court of Appeals  decision in this

case and affirm the decision of the Oneida County

Circuit Court granting Summary Judgment to the

Defendant-respondent-petitioner.
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STATEMENT AS TO ORAL ARGUMENT

Oral argument is scheduled before this Court on February

2, 2011.  Because this case involves significant competing

public policies, oral argument will be useful in fully

presenting and meeting the issues on appeal and in fully

developing the theories and legal authorities on each side.

STATEMENT AS TO PUBLICATION

Publication is requested.  The issues involved in this

case are of substantial and continuing public interest.  The

decision in this case will clarify existing law with regard to

the application of Wisconsin’s Notice of Claim statute, Wis.

Stat. § 893.80(1).
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STATEMENT OF ISSUES

1. Do the notice requirements of Section 893.80(1) of

the Wisconsin Statutes apply to antitrust actions

filed under Chapter 133 of the Wisconsin Statutes?

The trial court answered in the affirmative.

The Court of Appeals answered in the negative.

2. Was E-Z Roll Off’s, LLC, notice of injury timely?

The trial court answered in the negative.

The Court of Appeals did not address this issue.

3. Did Oneida County have actual notice of the claim

and did any delay or failure to give notice

prejudice it?

The trial court answered in the negative.

The Court of Appeals did not address this issue.

4. Does the continuing violation doctrine apply?

The trial court answered in the negative.

The Court of Appeals did not address this issue.
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 STATEMENT OF THE CASE

E-Z Roll Off, LLC, filed a complaint against the County

of Oneida with the circuit court for Oneida County on April

20, 2006. The complaint alleged the County entered into an

illegal contract with Waste Management, Wisconsin, Inc.  E-Z

Roll Off alleged that the contract unreasonably restrained

trade and negatively impacted competition. As a result, E-Z

Roll Off alleged that it suffered damages in loss of business

and in loss in past and future profits.

Defendant Oneida County filed a motion for summary

judgment on the grounds that E-Z Roll Off had not complied

with Wisconsin’s notice of claims statute, § 893.80(1), Wis.

Stats., and that the Oneida County did not have actual notice

of the claim.

On December 11, 2008, after briefing and a hearing on the

motion for summary judgment, the court granted summary

judgment in the Oneida County’s favor on the basis that E-Z

Roll Off had failed to comply with Wisconsin’s notice of claim

statute prior to instituting the civil suit. An order

dismissing with prejudice all claims against the County was

entered on December 22, 2008.  Notice of Appeal was filed

March 20, 2009.

The Court of Appeals reversed.  The appellate court

applied the Town of Burke v. City of Madison, 225 Wis. 2d 615,
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625, 593 N.W.2d 822 (Ct. App. 1999), test and held that

Wisconsin Statutes Chapter 133 antitrust claims are excepted

from § 893.80(1)’s notice requirements.  The court did not

address the actual notice and continuing violation arguments.

This Court granted Oneida County’s petition for review.
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STATEMENT OF FACTS

The Plaintiff-Appellant, E-Z Roll Off, LLC, went out of

business in May, 2008.  

From its formation to the day it closed its doors, E-Z

Roll Off was in the business of providing roll off waste

containers or dumpsters to residential, commercial and

construction customers.  The focus of its business was located

in Oneida County and the company’s offices were at 1810 River

Street in Rhinelander.(R.24, P.11, Ex. 2.)

For many years preceding 2003, E-Z Roll Off hauled its

solid waste to the Oneida County landfill.  In that year,

Oneida County entered into an agreement with Waste Management

which provided that Waste Management would receive a favorable

tipping fee at the land fill. The favorable tipping fee was

part of a “load out” option contained in the agreement.

(R.29, P.14.)  As a result of the agreement, Waste Management

was charged $5.25 for each ton of waste hauled to the

landfill. (R.29, P.14.)  

At the same time, the rate charged to E-Z Roll Off and

other waste haulers was $54.00 per ton with the possibility of

a $10.00 per ton rebate based upon the number of tons

delivered. (R.29, P.15.) The owners of E-Z Roll Off, LLC, Todd

and Paula Laddusire, contend that they were unaware of the
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contract between Oneida County and Waste Management until

February.  (R.24, P.16, Ex. 2.) 

Oneida County claims that it published a request for

proposals to enter into the 2003 agreement.  Although Bart

Sexton, the Solid Waste Director of Oneida County, was not

able to produce the published notice of request for proposals

at the time of his deposition, the notice was attached to his

affidavit. (R.25, Ex. 2.) The public notice gives no notice

that favorable tipping rates were to be part of any contract

for the hauling of Oneida County’s solid waste.  The notice

refers only to “bids for the hauling of municipal solid

waste.”  (R.25, Ex. 2.)

Mr. Sexton also claimed that Todd Laddusire, one of E-Z

Roll Off’s owners, attended a meeting at which terms of the

proposed contract were discussed. (R.29, P.15.) Todd Laddusire

denies attending any such meeting. (R.24, P.16, Ex. 2.)   The

Laddusires deny that they had any knowledge of the contract

between Waste Management and Oneida County until February

2004, when one of their employees inadvertently saw a scale

ticket which showed Waste Management’s $5.25 per ton charge.

(R.24, P.16, Ex. 2.)  Almost immediately, the Laddusires

expressed their dissatisfaction with the contract and the

tipping fees to Mr. Sexton. (R.29, P.21.) The Laddusires filed

complaints with the Wisconsin Department of Agriculture, Trade
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and Consumer Protection, with the Oneida County District

Attorney, and with the FBI.  (R.24, P.20, Ex. 2.)  In the

complaint filed with Wisconsin’s Department of Agriculture,

Trade and Consumer Protection, the Laddusire’s itemized the

loss of income E-Z Roll Off, LLC had sustained to that date.

(R.25, Ex. 7.) Although Oneida County’s administrator

responded to the complaint in writing, no action was taken and

the discriminatory treatment under the contract continued.

(R.29, PP.15-16.)  Finally, in the fall of 2005, the

Laddusires filed a notice of injury and notice of claim and

served it upon the Clerk of Oneida County.  (R.7, Ex. 1.) When

the complaint was denied, the instant action was commenced.

(R.1.)

In the interim, E-Z Roll Off, LLC, took steps to mitigate

its damages by aggressive marketing and by entering into a

contract with the Lincoln County landfill which charged a

lesser rate for waste hauled to its site.  (R.24, P.18, Ex.

2.)  Nothing, however, stopped the loss of income caused by E-

Z Roll Off’s inability to meet the lower charges set by Waste

Management to its customers and in May, 2008, E-Z Roll Off

went out of business. (R.24, P.11, Ex. 2.) 
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ARGUMENT

I. STANDARD OF REVIEW

The court follows the same process as the circuit court

in reviewing a grant of summary judgment.  State ex rel.

Auchinleck v. Town of LaGrange, 200 Wis. 2d 585, 591-592, 547

N.W.2d 587 (1996).  Because there are no material facts in

dispute, the court must determine whether summary judgment was

correctly granted.  Id. at 592.  Whether the notice

requirements of Section 893.80(1) of the Wisconsin Statutes

apply to antitrust actions filed under Chapter 133 of the

Wisconsin Statutes is a question of statutory interpretation.

Statutory interpretation is a question of law.  Jungbluth

v. Hometown, Inc., 201 Wis. 2d 320, 327, 548 N.W.2d 519

(1996).  Because statutory interpretation is a question of

law, the court applies the de novo standard of review in

determining the legislature’s intent.  Id.  The court first

considers the plain meaning of the statute, but if the

language is ambiguous, the court will construe the statute’s

meaning to “ascertain and carry out the legislative intent.”

Id.  If two statutes conflict, the court attempts to harmonize

them.  State v. White, 2000 WI App 147, ¶ 7, 237 Wis. 2d 699,

615 N.W.2d 667.

Accordingly, the court reviews de novo whether the notice

requirements of Section 893.80(1) of the Wisconsin Statutes
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apply to antitrust actions filed under Chapter 133 of the

Wisconsin Statutes.

II. WISCONSIN’S NOTICE OF CLAIM STATUTE DOES NOT APPLY
TO ANTITRUST ACTIONS. 

The Court of Appeals held, and E-Z Roll Off maintains,

that Wisconsin’s Notice of Claim statute is not applicable to

actions brought by citizens against a municipality to enforce

Wisconsin’s antitrust laws. 

Section 893.80(1) of the Wisconsin Statutes requires 1)

a notice of injury and 2) a notice of claim for an action to

be brought against a governmental body, e.g., Oneida County.

Wis. Stat. § 893.80(1) (2007-08).  However, despite the

court’s holding in DNR v. City of Waukesha, 184 Wis. 2d 178,

191, 515 N.W.2d 888 (1994) (that notice requirements of §

893.80(1) apply “generally to all actions, not just those in

tort or those for money damages”), the notice requirements of

§ 893.80(1) do not always apply.  In fact, the court has

adopted a case-by-case approach and permitted many exceptions

to the City of Waukesha rule.  Gamroth v. Village of Jackson,

215 Wis. 2d 251, 258, 259, 571 N.W.2d 917, 919 (Ct. App. 1997)

(holding § 893.80(1) does not apply to actions under Wis.

Stat. § 66.60(12)(a) to appeal special assessments); State ex

rel. Auchinleck v. Town of LaGrange, 200 Wis. 2d 585, 597, 547

N.W.2d 587 (1996) (section 893.80(1) does not apply to open

records and open meeting actions); Gillen v. City of Neenah,
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219 Wis. 2d 806, 821-22, 826-27, 580 N.W.2d 628 (1998)

(section 893.80(1)(b) does not apply to public trust doctrine

cases); Town of Burke v. City of Madison, 225 Wis. 2d 615,

617, 593 N.W.2d 822 (Ct. App. 1999) (section 893.80(1) does

not apply to actions challenging a city’s annexation of a town

under Wis. Stat. § 66.021); Little Sissabagama Lakeshore

Owner’s Assoc. v. Town of Edgewater, 208 Wis. 2d 259, 265, 559

N.W.2d 914 (Ct. App. 1997) (section 893.80(1) does not apply

to town board’s denial of tax exempt status under Wis. Stat.

§ 70.11(20)(d)); Dixson v. Wisconsin Health Org., 237 Wis. 2d

149, 612 N.W.2d 721 (2000) (section 893.80(1) does not apply

to a landlord’s contribution claim against government

subcontractors); Oak Creek Citizen’s Action Comm. v. City of

Oak Creek, 2007 WI App 196, ¶¶ 6-13, 304 Wis. 2d 702, 738

N.W.2d 168 (section 893.80(1) does not apply to action to

compel city to comply with direct legislation statute);

Kapischke v. Walworth County, 226 Wis. 2d 320, 595 N.W.2d 42

(Ct. App. 1999) (section 893.80(1) does not apply to

certiorari actions brought pursuant to Wis. Stat. §

59.694(10)); Felder v. Casey, 487 U.S. 131, 151, 108 S. Ct.

2302 (1988) (section 893.80(1) preempted with respect to

federal civil rights actions brought in state court under 42

U.S.C. § 1983).
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The court uses the three-factor Town of Burke test to

determine whether a statutory claim is excepted from the

notice requirements of § 893.80.  Those three factors are “1)

whether there is a specific statutory scheme for which the

plaintiff seeks exemption; 2) whether enforcement of §

893.80(1) would hinder a legislative preference for prompt

resolution of the type of claim under consideration; and 3)

whether the purposes of § 893.80(1) would be furthered by

requiring notice.”  Oak Creek, 304 Wis. 2d 702, ¶ 7.    

Under this three-factor test, antitrust actions brought

against a municipality under Chapter 133 do not require notice

pursuant to § 893.80(1), because Chapter 133 contains a

specific statutory scheme, the statute contemplates prompt

resolution of antitrust claims, and the legislative purposes

behind the Notice of Claim statute would not be furthered by

applying it to antitrust actions. 

A. Chapter 133 of the Wisconsin Statutes contains a
specific statutory scheme.

Chapter 133 of the Wisconsin Statutes sets out a specific

statutory scheme for enforcing antitrust violations.  A

statutory scheme is sufficiently “specific” to qualify for an

exception to § 893.80(1) when the statute explicitly provides

for enforcement of a claim.  Gillen, 219 Wis. 2d 806, ¶¶ 36-

39.
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In Gillen, the court found a specific statutory scheme.

The statute, Wis. Stat. § 30.294, provided that “[e]very

violation of this chapter is declared to be a public nuisance

and may be prohibited by injunction and may be abated by legal

action brought by any person.”  Id. at ¶ 26.  The Gillen court

stated that the statute “expressly allows a plaintiff to seek

immediate injunctive relief to prevent injury.”  Id. at ¶ 29.

As a result, the Gillen court found the enforcement procedures

under § 30.294 inconsistent with § 893.80(1)(b) because §

893.80(1)(b) “frustrates the plaintiffs’ specific right to

injunctive relief” under § 30.294.  Id. at ¶ 29.  

The court in Gillen rested its conclusion “that there is

an exception to § 893.80(1)(b) where the plaintiffs’ claims

are brought pursuant to the public trust doctrine under §

30.294, which provides injunctive relief as a specific

enforcement remedy,” on the fact that “the plaintiffs brought

this action in the name of the State to stop a violation of

the public trust doctrine, and that injunctive relief is a

specific enforcement remedy under” the statute.  Id., at ¶ 36.

The Gillen court found it “irrelevant” that the

plaintiffs in Gillen “did not request a preliminary

injunction.”  219 Wis. 2d 806, ¶ 37.  Hence, whether E-Z Roll

Off applied for an injunction in this case is irrelevant.  It

should be noted, however, that E-Z Roll Off did in fact ask

for injunctive relief.  (R. 16, p. 39-40).
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The court in Nesbitt Farms, LLC v. City of Madison, 2003

WI App 122, ¶ 10, 265 Wis. 2d 422, 665 N.W.2d 379, also found

a specific statutory scheme existed.  In Nesbitt Farms, the

court held that the first factor of the Town of Burke test was

easily met by Wis. Stat. § 32.05(11).  Id.  Section 32.05(11)

provided a specific statutory scheme for landowners seeking

court review of condemnation awards by “detail[ing] the

procedure and deadline for commencing such actions, as well as

specifying other matters, such as how other interested parties

may join the appeal and what issues may be tried.”  Id.

 Here, Chapter 133, when “interpreted in a manner which

gives the most liberal construction to achieve the aim of

competition,” as required under Wis. Stat. § 133.01,

establishes a statutory scheme exists for the enforcement of

antitrust violations.  Relevant parts of Chapter 133 provide:

Any circuit court may prevent or restrain, by
injunction or otherwise, any violation of this
chapter.  The department of justice, any district
attorney or any person by complaint may institute
actions or proceedings to prevent or restrain a
violation of this chapter, setting forth the cause
and grounds for the intervention of the court and
praying that such violation, whether intended or
continuing be enjoined or prohibited. When the
parties informed against or complained of have been
served with a copy of the information or complaint
and cited to answer it, the court shall proceed, as
soon as may be in accordance with its rules, to the
hearing and determination of the case; and pending
the filing of the answer to such information or
complaint may, at any time, upon proper notice,
make such temporary restraining order or
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prohibition as is just. Whenever it appears to the
court that the ends of justice require that other
persons be made parties to the action or proceeding
the court may cause them to be made parties in such
manner as it directs. The party commencing or
maintaining the action or proceeding may demand and
recover the cost of suit including reasonable
attorney fees . . . Copies of all pleadings filed
under this section shall be served on the
department of justice.

Wis. Stat. § 133.16 (emphasis added).  

(4) A cause of action arising under this chapter
does not accrue until the discovery, by the
aggrieved person, of the facts constituting the
cause of action.

(5) Each civil action under this chapter and each
motion or other proceeding in such action shall be
expedited in every way and shall be heard at the
earliest practicable date.

Wis. Stat. § 133.18 (emphasis added).

Indeed, the unique nature of actions brought under

Chapter 133 was recognized by the court:

The Wisconsin Legislature determined that private,
civil antitrust suits are important methods of
enforcing Chapter 133. To encourage private
enforcement, the legislature built  incentives into
the statute. These include tolling the statute of
limitations under certain circumstances, allowing
the costs of the suit, including reasonable
attorneys fees to prevailing plaintiffs, awarding
treble damages, and granting expedited treatment to
civil antitrust actions in the court. Under this
legislative scheme, a private party “performs the
office of private attorney general” when bringing a
civil antitrust action, and significantly
supplements the government’s limited resources for
enforcing antitrust law.  

Carlson & Erickson Builders, Inc. v. Lampert Yards, Inc., 190

Wis. 2d 650, 655, 529 N.W.2d 905 (1995) (emphasis added).
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This “private attorney general” rationale is similar to

the rationale behind the public trust doctrine in Gillen, in

that both are brought by private plaintiffs as to benefit the

general public. More importantly, like the public trust

statute, the antitrust laws specify injunctive relief as a

specific remedy to an antitrust violation.  Section 133.16

provides that “any circuit court may prevent or restrain, by

injunction or otherwise, any violation of this chapter.”  This

specific provision is clearly in conflict with the general

provision of § 893.80(1).

In denying that § 133.16 contained a specific statutory

scheme, the circuit court in this case stated that the

statute, “provides very basic information relating to the

pleading practices for actions under Chapter 133.  In

addition, it gives the court the authority to enjoin

violations of the chapter.  So unlike in Oak Creek, § 133.16

does not contain any specific time limits and it does not

contain any specific procedural requirements that

substantially differ from general rules of pleading and

practice.” (Emphasis added) (R.35, PP.7-8).

Here, the circuit court ignored the court’s conclusion in

Gillen that, by  giving the court the ability to enjoin

violations, the legislature was enacting a specific statutory

scheme, one which provides injunctive relief as a specific



17

enforcement remedy.  The statute at issue in Gillen did not

provide specific time limits or specific procedural

requirements either, just that violations “may be prohibited

by injunction.”  § 30.294.

Moreover, Chapter 133 is more specific than the specific

statutory scheme found in Gillen.  In its decision below, the

Court of Appeals pointed out that although the Gillen statute

merely “consists of a single, vague sentence mentioning

‘injunction’ and ‘legal action’ and providing no further

enforcement mechanism, procedural guidance, or deadlines,” a

specific statutory scheme existed in Gillen.  2010 WI App 76,

¶ 18, 325 Wis. 2d 423, 785 N.W.2d 645.  Thus, the appellate

court correctly ruled that Chapter 133, which contains far

more specific provisions than § 30.294, is a specific

statutory scheme.  Id.  In fact, the statutory scheme in

Chapter 133 is more like § 32.05(11) in Nesbitt Farms in that

both statutory schemes specify more procedural options and

guidance than the statutory scheme in Gillen did.

Therefore, the court should find that Chapter 133

satisfies the first factor of the Town of Burke test because

Chapter 133 consists of a specific statutory scheme.

B. Enforcement of § 893.80(1) would hinder the 
legislative preference for a prompt resolution of
antitrust claims.

Chapter 133 contains several provisions that establish a

legislative preference for the prompt resolution of antitrust
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claims, and the enforcement of § 893.80(1) would hinder that

legislative preference.

The prompt resolution of antitrust claims can be found in

the plain meaning of Chapter 133.  Chapter 133 requires that

every civil action, motion, or other proceeding “shall be

expedited in every way and shall be heard at the earliest

practicable date.”  Wis. Stat. § 133.18(5) (emphasis added).

Although not requiring a specific deadline, § 133.16 states

that the “court shall proceed, as soon as may be in accordance

with its rules, to the hearing and determination of the case.”

(Emphasis added).  Section 133.16 also adds that the court

may, “pending the filing of the answer . . . at any time, upon

proper notice, make such temporary restraining order or

prohibition as is just.”  (Emphasis added).   

Chapter 133's provisions for prompt resolution are

similar to provisions in other excepted statutes requiring

prompt resolution.  For example, the “as soon as practicable

and without delay” language from Wis. Stat. § 19.35(4) in

Auchinleck indicated a legislative preference for the public’s

prompt access to public records -- access that would be

stalled by § 893.80(1)’s 120-day time delay.  200 Wis. 2d at

592, 595.  Because § 893.80(1)’s time delay frustrated the

legislative purpose of granting prompt access to open records,
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the Auchinleck court made an exception to § 893.80(1).  Id. at

595, 597.

Here, the Court of Appeals was correct in creating an

exception to § 893.80(1).  The plain language alone of Chapter

133 indicates a legislative preference for the prompt

resolution of claims.  The language that the “court shall

proceed, as soon as may be in accordance with its rules” and

that proceedings “shall be expedited in every way and shall be

heard at the earliest practicable date” is stronger than

Auchinleck’s language “as soon as practicable and without

delay.”  Indeed, Chapter 133 uses “shall” and twice recommends

prompt resolution, as the Court of Appeals noted.  325 Wis. 2d

423, ¶ 20.

In addition to hindering Chapter 133's provisions for

prompt resolution, § 893.80(1)’s notice requirements may

hinder other legislative purposes of Chapter 133.  The court

in Nesbitt Farms stated that the “inquiry is to determine

whether some legislative goal, be it prompt resolution or

another purpose, will be thwarted by requiring compliance with

§ 893.80(1) as a precondition to commencing an action under

the statute.”  265 Wis. 2d 422, ¶ 13.    

The legislative goal of private enforcement of antitrust

laws would be hindered by § 893.80(1)’s application.  The

United States Supreme Court has recognized that there is a
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“longstanding policy of vigorously encouraging private

enforcement of the antitrust laws.”  Illinois Brick Co. v.

Illinois, 431 U.S. 720, 745, 97 S. Ct. 2061 (1979). In

Wisconsin, along with providing for injunctive relief, Chapter

133, as noted in § 133.18(5), grants expedited treatment of

civil antitrust actions in the court to further encourage

private enforcement of the law.

This provision would clearly be frustrated by the

requirements of § 893.80(1)(b).  Plaintiffs injured by any

unfair and discriminatory business practices employed by a

municipality are entitled to prompt treatment and declaratory

relief.  Forcing them to file a notice of claim, and then wait

120 days or until the claim is disallowed, undermines

plaintiffs’ statutory right to immediate injunctive relief and

expedited treatment, and would discourage private antitrust

enforcement.

The circuit court’s focus on the six-year statute of

limitation for antitrust violations is misplaced. The mere

fact that there is a six-year statute of limitation on

antitrust actions does not justify forcing an injured party to

delay for months the filing of a claim for which they are

entitled to immediate statutory relief. 

As a result, Chapter 133 not only provides for and

indicates the prompt resolution of claims, but also it intends



21

for the private enforcement of antitrust laws.  Because the

enforcement of § 893.80(1) hinders these legislative

preferences and goals, the court should find that the second

Town of Burke factor is met.

C. No legislative purpose is advanced by the 
application of the notice of claim statute.

Applying § 893.80(1) in this Chapter 133 antitrust claim

does not advance a legislative purpose.

The purpose of § 893.80(1)(b) is “to provide the

governmental subdivision an opportunity to compromise and

settle a claim without costly and time-consuming litigation.”

City of Racine v. Waste Facility Siting Bd., 216 Wis. 2d 616,

622, 575 N.W.2d 712 (1998).  Indeed, the court in Gillen found

it important that “[t]he record in this case shows that the

reason the plaintiffs did not immediately file an action

against the City of Neenah and Minergy is because they

attempted to resolve the issue through other means.”  219 Wis.

2d 806, ¶ 38.  

Here, the Laddusires, owners of E-Z Roll Off, LLC, met

with a representative from Oneida County to plead their case

and to negotiate a compromise, in order that litigation would

not be needed.  They also attempted to resolve the issue

through using other landfills.  Oneida County refused to deal

with the Laddusires. E-Z Roll Off, and others injured by anti-

competitive conduct, should not be punished for attempting to
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resolve issues with the municipalities before resorting to the

judicial system.

In addition, it is recognized that unlike a tort claim

for damages, a municipality has control over whether a suit

will be filed based on its actions. Auchinleck, 200 Wis. 2d at

596.  The decision in Auchinleck was based in part upon the

fact that when there is an allegation of violation of an open

meetings or open records law, the government is in total

control of the facts and, therefore, the policies which

underlie § 893.80 would not be furthered by the requirement of

filing a claim prior to bringing suit. 

In this case, Oneida County was in total control of the

facts that comprised E-Z Roll Off’s claim.  Oneida County

entered into the contract with Waste Management, and was aware

of all its terms.  There was little need for intensive

investigation into the contract or its provisions.  

The court should not apply § 893.80(1) to bar E-Z Roll

Off’s claim because the legislative purpose of § 893.80(1) was

met: the government was given the opportunity to settle and

avoid costly litigation.  Oneida County simply refused to

negotiate with E-Z Roll Off.  Further, because Oneida County

had control over the facts of E-Z Roll Off’s claim, Oneida

County had notice of what E-Z Roll Off’s claim would likely

include.
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In conclusion, because E-Z Roll Off’s Chapter 133

antitrust claim satisfies all three factors of the Town of

Burke test, the court should create an exception to §

893.80(1) for Chapter 133 actions brought by citizens against

a municipality to enforce Wisconsin’s antitrust laws.

II. THE NOTICE OF CLAIM WAS TIMELY AND THEREFORE
DISMISSAL WAS INAPPROPRIATE.

Even if the court does not find a Chapter 133 exception

to § 893.80(1), the notice of claim was still timely.  First,

Oneida County had actual notice of the claim.  Second, because

Oneida County’s illegal and anti-competitive conduct was

continuing, the notice of injury and notice of claim in this

case were timely.

In September 2005, notice of injury and notice of claim

were served on Oneida County.  The notice of injury complies

with § 893.80(1)(a) which provides that “within 120 days after

the happening which gives rise to a claim, notice of

circumstances of the claim must be served upon the

governmental entity.”  

The purpose of such notice is to afford governmental

authorities an opportunity to promptly investigate the claim.

The notice was in writing.  It was signed by the parties’

attorney.  It was proper in form and substance. 

Likewise, the claim for damages filed in September 2005

was proper in form and substance.  The claim contained the
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address and the claimant and the itemized statement of the

relief sought.  As required, it specified a specific dollar

amount.  Gutter v. Seamandel, 103 Wis. 2d 1, 308 N.W.2d 403

(1981).  The claim was filed with the Clerk of Oneida County.

III. THE COUNTY OF ONEIDA HAD ACTUAL NOTICE OF THE CLAIM
AND ANY DELAY OR FAILURE TO GIVE NOTICE DID NOT
PREJUDICE IT.

The Order dismissing the complaint should be reversed

because the Oneida County had actual notice of the claim, and

Oneida County was not prejudiced by any delay or failure to

give notice.

In February 2004, when Todd and Paula Laddusire

inadvertently first learned that Oneida County had granted a

favorable rate of $5.25 per ton to Waste Management, while the

Laddusires were paying a rate between eight and ten times that

amount, they immediately took action.  The Laddusires

scheduled a meeting with Oneida County and advised its Solid

Waste Director that they could no longer continue business

with Oneida County unless they were given a favorable rate for

hauling.  When their suggestion was rejected, Mrs. Laddusire

contacted numerous federal agencies, one of which gave actual

notice to Oneida County.  Mr. Sexton answered Mrs. Laddusire’s

complaint to the Wisconsin Department of Agriculture, Trade

and Consumer Protection in detail and with the response that

Oneida County had done nothing illegal and would continue to

charge E-Z Roll Off rates far in excess of those that it



25

charged to Waste Management.  It is clear that Oneida County

had not only knowledge about the events for which it is liable

but also the identity and type of damage which E-Z Roll Off

suffered.  

The letters and complaints drafted by Paula Laddusire

provided “written notice” of the circumstances of the claim.

They also afforded the county the opportunity to investigate

and evaluate the potential claim.  In addition, the complaint

to the department is not deficient as a notice of injury by

its failure to itemize the dollar amount of the Plaintiff’s

loss because such is not required in a notice of  injury.

Mannino v. Davenport, 94 Wis. 2d 602, 299 N.W.2d 823 (1981).

Finally, any delay or failure to give notice did not

prejudice Oneida County.  Oneida County was made aware of the

damage caused by its illegal contract, and had eight years to

remedy that damage.  Instead, Oneida County maintained its

conduct did not violate the law, and made no attempts to

investigate, mitigate, or provide a remedy for those damaged

by its anti-competitive practices.

IV. THE CONTINUING VIOLATION DOCTRINE APPLIES.

The circuit court found that the happening of the event

which gave rise to E-Z Roll Off’s  claim is the signing of the

2003 agreement, and that no notice of claim was given within

120 days of the agreement.  This decision ignores the nature

of antitrust actions. 
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The continuing violation doctrine is a federal doctrine;

however, Chapter 133 is drawn “largely from federal antitrust

law.”  Independent Milk Producers Co-op v. Stoffel, 102 Wis.

2d 1, 6, 298 N.W.2d 102 (Ct. App. 1980).  Indeed, Wisconsin

courts follow federal case law in interpreting Chapter 133's

prohibition of “conspiracies in restraint of trade or

commerce” and “look to the federal courts for guidance” on

applying state antitrust law to intrastate commerce.  Id. at

6-7. 

The continuing violation doctrine was set out in Zenith

Radio Corp. v. Hazeltine Research, Inc., 401 U.S. 321, 339, 91

S. Ct. 795 (1971), where the United States Supreme Court

concluded that “each time a plaintiff is injured by an act of

the defendants, a cause of action accrues to him to recover

the damages cause by that act.” Therefore, “if the plaintiff

feels the adverse impact of an antitrust conspiracy on a

certain date, a cause of action immediately accrues to him.”

Id. at 340. This act must be new and independent, and must

inflict new damages.  DXS, Inc. v. Siemens Med. Sys., Inc.,

100 F.3d 462, 467-68 (6th Cir. 1996).

Federal and state cases have adopted the continuing

violation doctrine in applying limitation of action statutes

in other cases of statutory violations.  For instance, in

Barry v Maple Bluff Country Club, Inc., 221 Wis. 2d 707, 586

N.W.2d 18 (Ct. App. 1998), the plaintiff brought claim that
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she was the victim of discrimination because she, as a woman,

was not allowed to play golf at certain times at her club and

was, therefore, deprived of access to business and networking

opportunities.  The country club claimed that the statute of

limitations barred the claim.  The Court of Appeals found the

county club’s violations to be continuous and found it no

defense that the discriminatory conduct had been “going on for

a long time.”  Id. at 729.

In Segall v. Hurwitz, 114 Wis. 2d 471, 339 N.W.2d 333

(Ct. App. 1983), the Court of Appeals affirmed the dismissal

of an antitrust action as barred by the statute of

limitations.  The appellate court found that a cause of action

for continuing antitrust violations accrues when the business

is immediately and permanently destroyed.  In Segall, the

plaintiff brought a state antitrust claim for damages caused

by an unlawful conspiracy in restraint of trade under Chapter

133.  The appellate court found that the two-year statute of

limitations expired because the injury occurred and the claim

accrued no later than when the conspiracy forced the plaintiff

out of business. 

In this case,  E-Z Roll Off continued to operate until

May 2008.  In the preceding five years, it struggled to

maintain its business in the face of the continuing conspiracy

and overt acts of Oneida County and Waste Management.  E-Z

Roll Off was adversely impacted every time it was forced to
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pay up to ten times as much as their competitor. E-Z Roll Off

was adversely impacted when the County refused to mitigate or

remedy the damages caused by its illegal policies. And E-Z

Roll Off was adversely impacted when the conspiracy finally

forced it out of business. The notice of injury would have

been timely at any time during that period.  

Therefore, the court should follow the federal courts in

guidance and apply the continuing violation doctrine and find

that the notice of injury and notice of claim in this case

were timely because of Oneida County’s continuing illegal and

anti-competitive conduct.

CONCLUSION

For the reasons set forth above, E-Z Roll Off, LLC,

requests that the Order of the circuit court granting Oneida

County’s Motion for Summary Judgment be reversed.

Respectfully submitted,

_____________________________
James B. Connell
State Bar ID#1015474
Attorneys for Appellant
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ARGUMENT 

I. E-Z Roll Off’s Failure to Sue for 
Injunctive Relief Under Wis. Stat. 
§133.16 Precludes Consideration of 
Whether Wis. Stat. §893.80(1) Applies 
to Such Claims 

Summary:  E-Z Roll Off cannot allege a claim 
for injunctive relief under Wis. Stat. §133.16 for the 
first time on appeal for purposes of arguing 
exemption from the notice requirements of Wis. Stat. 
§893.80(1). 

 
E-Z Roll Off (“E-Z”) acknowledges that claims 

under statutes containing specific provisions for 

injunctive relief have been held to be exempt from the 

notice provisions of Wis. Stat. §893.80(1).  See, e.g. 

Gillen v. City of Neenah, 219 Wis. 2d 806, 580 N.W.2d 

628 (1998) (public trust cases involving statutes 

providing for injunctions held exempt).   

In fact, E-Z has until their response brief before 

this court steadfastly denied making a claim for 

injunctive relief.  Rather, E-Z brought a civil action 
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for money damages under § 133.181:  E-Z demanded 

the following relief: 

A. For an Order declaring the Agreement 
described in paragraphs 3, 4 and 8 an 
illegal restraint of trade under Wis. Stat. 
§ 133.03(1); 

B. For an award of compensatory damages 
for past and future loss of profits; 

C. For an award of treble damages pursuant 
to Wis. Stat. § 133.18; 

                                         
1 Wis. Stat. § 133.18 provides in relevant part: 
 
  (1) (a) Except as provided under par. (b), any person injured, directly or 
indirectly, by reason of anything prohibited by this chapter may sue therefor and 
shall recover threefold the damages sustained by the person and the cost of the 
suit, including reasonable attorney fees. Any recovery of treble damages shall, 
after trebling, be reduced by any payments actually recovered under s. 133.14 
for the same injury. 
(2) A civil action for damages or recovery of payments under this chapter 
is barred unless commenced within 6 years after the cause of action accrued. 
When, in a civil class action, a class or subclass is decertified or a class or 
subclass certification is denied, the statute of limitations provided in this section 
is tolled as to those persons alleged to be members of the class or subclass for 
the period from the filing of the complaint first alleging the class or subclass 
until the decertification or denial. 
(3) Whenever any civil or criminal action or proceeding is instituted by the 
state under this chapter, the running of the statute of limitations in respect of 
every other right of action based in whole or in part on any matter complained of 
in the state’s action or proceeding shall be suspended during the pendency 
thereof and for one year thereafter. The pendency of any such action or 
proceeding instituted by the state shall not be grounds for staying any other 
action or discovery in such other action. 
(4) A cause of action arising under this chapter does not accrue until the 
discovery, by the aggrieved person, of the facts constituting the cause of action. 
(5) Each civil action under this chapter and each motion or other 
proceeding in such action shall be expedited in every way and shall be heard at 
the earliest practicable date. 
(6) In a civil action against a person or entity specified in s. 893.80, the 
amount recovered may not exceed the amount specified in s. 893.80(3). 
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D. For an award of the costs and 
disbursements of this action and 
reasonable attorneys fees pursuant to 
Wis. Stat. §133.18; 

E. For such other and further relief as the 
court may deem just and equitable. 

(R.l., p. 3). 

E-Z expressly stated that E-Z had not sought 

injunctive relief in this action in its brief submitted to 

the Court of Appeals.  (See E-Z Ct. App. Brief, p. 13).  

E-Z criticized the district court’s interpretation of the 

law as applicable to injunctions, and then 

acknowledged that “there was no application for 

injunction in this case . . .” (See E-Z Ct. App. Brief, 

p. 13)(emphasis supplied). 

E-Z’s reliance on Gillen is misplaced.  In Gillen, 

this Court held that the test for determining whether 

the enforcement procedures provided in Wis. Stat. 

§ 30.294 were inconsistent with Wis. Stat. 

§ 893.80(1)(b) was whether Wis. Stat. § 30.294 

contained specific procedures that were inconsistent 
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with the delay that would be caused should plaintiffs 

be required to comply with the general notice 

requirements of Wis. Stat. § 893.80(1)(b), observing: 

”Where general and specific statutory provisions are 

in conflict, the specific provisions take precedence.”  

Gillen, 219 Wis. 2d 806, ¶29.   

The availability of “immediate injunctive relief” 

as a remedy under Wis. Stat. § 30.294 was the 

determining factor in this Court’s holding such claims 

to be exempt from notice requirements: 

Wisconsin Stat. § 30.294 expressly allows a 
plaintiff to seek immediate injunctive relief to 
prevent injury. The enforcement procedures 
provided in § 30.294, are inconsistent with Wis. 
Stat. § 893.80(1)(b), which requires a plaintiff to 
provide a governmental body with a notice of 
claim, and to wait 120 days or until the claim is 
disallowed before filing an action. Therefore, the 
general application of § 893.80(1)(b) in this case 
frustrates the plaintiffs' specific right to 
injunctive relief under § 30.294.   
 

Gillen, 219 Wis. 2d 806, ¶29. 

Gillen does not apply in this case because E-Z 

sued under Wis. Stat. § 133.18, which does not 
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provide for injunctive relief.  In an effort to salvage 

its argument, E-Z claims, for the first time, that E-Z 

asked for injunctive relief at the district court level, 

and analyzes its right to an exemption as if a claim 

under Wis. Stat. § 133.16 had been pled.  (Response 

Brief, pp. 13-23).   

This is a mischaracterization of the record.  The 

circuit court actually rejected E-Z’s attempt to 

characterize its action to include a claim for 

injunctive relief just before judgment was entered.  

When E-Z made the eleventh hour claim that 

injunctive relief was being sought, the circuit court 

stated: “I didn’t read your complaint as asking for 

injunctive relief, but perhaps I missed that.”  (R:16, p. 

39).  Counsel for E-Z conceded this point: “Well, 

maybe it would be better stated as to – as declaratory 

relief . . . “  Counsel for Oneida County then 

paraphrased E-Z’s wherefore clause for the court.  
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(R:16, p. 39-40).  The court responded: ”No specific 

request for injunctive or declaratory relief.” (sic) 

(R:16, p. 40).  The court then stated: 

So it is your position, Mr. Connell, that 
paragraph A under the wherefore clause where it 
says, quote, “[f]or an Order declaring the 
Agreement described in paragraphs 3, 4 and 8 an 
illegal restraint of trade under Section 133” is a 
request for injunctive relief? 

(R:16, p. 40).  Counsel for E-Z again conceded that 

declaratory and not injunctive relief was the remedy 

E-Z sought: “Well, I guess if the court declares the 

contract null and void, we’ll be happy . . . “  (R:16, p. 

40). 

In short, E-Z not only failed to allege a claim 

for injunctive relief under Wis. Stat. § 133.16 in its 

complaint; E-Z admitted as much before the circuit 

court.  E-Z cannot now reverse course.  "It is the often 

repeated rule in this State that issues not raised or 

considered in the trial court will not be considered for 

the first time on appeal."  In Re Estate of Wolf, 2009 
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WI App 183, ¶12, 777 N.W.2d 119 (quoted source 

omitted). 

E-Z does not argue that the claim it actually 

made - its claim under Wis. Stat. § 133.18 for 

monetary damages - should be exempt from the 

notice provisions of Wis. Stat. § 893.80(1).  Instead, 

both E-Z and the Court of Appeals applied the three 

factor test to the whole of Chapter 133 as if 

invocation of a right to money damages under Wis. 

Stat. § 133.18 automatically implied that all forms of 

relief under Chapter 133 were implicated.   

This argument fails to account for the fact that 

the statutory subsections provide for separate types 

of remedies and identify distinct procedures under 

which to obtain those remedies.  This argument also 

fails to account for the fact that Wis. Stat. § 893.80(1) 

and Wis. Stat. § 133.18 are not inconsistent on their 

face.  Rather than specifying inconsistent procedures, 
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the legislature chose to apply Wis. Stat. § 893.80 to 

claims brought under Wis. Stat. § 133.18 for 

monetary damages by expressly reincorporating Wis. 

Stat. § 893.80 by reference in Wis. Stat. § 133.18(6).  

Wis. Stat. § 133.18(6) provides: 

(6) In a civil action against a person or entity 
specified in s. 893.80, the amount recovered may 
not exceed the amount specified in s. 893.80(3). 

The fact that the legislature chose to apply the 

Wis. Stat. § 893.80(3) damage cap to Wis. Stat. 

§ 133.18 claims but did not expressly exempt these 

claims from Wis. Stat. § 893.80(1) alone dictates the 

conclusion that the legislature intended Wis. Stat. 

§ 893.80(1) to apply.  Perra v. Menomonee Mut. Ins. 

Co., 2000 WI App 215, ¶ 12, 239 Wis. 2d 26, 619 

N.W.2d 123  ("[T]he enumeration of specific 

alternatives in a statute is evidence of legislative 

intent that any alternative not specifically 

enumerated is to be excluded.") 
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Courts have clearly distinguished the way in 

which Wis. Stat. § 893.80(1) applies to claims 

allowing for differing remedies.  Requests for 

declaratory judgment are subject to Wis. Stat. 

§ 893.80(1).  Ecker Bros. v. Calumet County, 2009 WI 

App 112, ¶ 5, 321 Wis. 2d 51, 772 N.W. 2d 240.  

Requests for money damages are also subject to Wis. 

Stat. § 893.80(1).  DNR v. City of Waukesha,  

184 Wis. 2d 178, 515 N.W. 2d 888 (1994).  In drafting 

Chapter 133, the legislature carefully distinguished 

the remedy of injunctive relief from the remedy for 

monetary damages by creating different and distinct 

subsections defining different procedures for 

pursuing these remedies.   

The remedy E-Z elected to pursue explicitly 

incorporates the provisions of Wis. Stat. § 893.80 

without exception.  E-Z cannot be allowed to avoid 

this evidence of the legislative intent that all of the 
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provisions of Wis. Stat. § 893.80 apply to E-Z’s claim 

for monetary damages by recasting its complaint as 

containing a claim it never made. 

II. Oneida County Had No Actual 
Notice of The Claimant and 
Claim and Has Failed To Offer 
Proof That Oneida County Was 
Not Prejudiced Because It Had 
No Actual Notice of The Claim 

Summary:  Oneida County had no actual 
notice of the claimant and claim and failed to offer 
proof that Oneida County was not prejudiced because 
it had no actual notice of the claim. 

It is the plaintiff’s burden to prove both actual 

notice and lack of prejudice.  Vanstone v. Town of 

Delafield, 191 Wis. 2d 586, 597, 530 N.W. 2d 16 (Ct. 

App. 1995).  As for actual notice, despite E-Z’s 

arguments, this Court in Markweise v. City of 

Milwaukee, 205 Wis. 2d 207, 556 N.W. 2d 326 (Ct. 

App. 1996) stated that “actual notice” requires that a 

government entity not only have knowledge of that 

event for which it may be liable, but also the identity 
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and type of damage alleged to have been suffered by 

a potential claimant.   

To fall under the actual notice exception, the 

claimant must also meet the requirements in Wis. 

Stat. § 893.80(1)(b) in that the claim (1) identified the 

claimant's address, (2) itemized the relief sought, (3) 

been submitted to the proper County representative, 

and (4) been disallowed by the County.  Waukesha, 

184 Wis. 2d at 197-98. 

The circuit court properly determined that 

meetings involving threats by the Laddusires to 

terminate business with Oneida County did not 

constitute actual notice.  (See Response Brief, p. 24).  

Nor did the complaints filed with the Department of 

Agriculture, Trade and Consumer Protection and the 

Oneida County District Attorney’s office give notice of 

the fact that the Laddusire’s intended to make a 

damage claim against the County.  It is undisputed 
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that these complaints were made to entities other 

than “proper County representative[s]” and did not 

constitute relief sought directly against the County.  

While Sexton received a copy of the DATCP 

complaint, Sexton was the Oneida County Solid 

Waste Director, not the County Clerk, and neither 

the DATCP complaint nor complaints to the District 

Attorney were given credence sufficient to alert 

Sexton to notify the County Board of a possible claim.   

The circuit court correctly found that E-Z had 

failed to offer evidence indicating lack of prejudice.  

E-Z argued, without citation to evidence, that “any 

delay or failure to give notice did not prejudice 

Oneida County” and that “[it] is clear . . . that Oneida 

County maintained that its conduct did not violate 

the law . . .” (R:17, p. 15).  The court correctly noted: 

“That argument would apply in any case where 

compliance with notice of claims was at issue.  If the 
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case is being litigated, the defendant is most likely 

not taking action to remedy its original conduct.  

Without more support I don’t think the Plaintiff has 

satisfied its burden of proving lack of prejudice.”  

(R:17, pp. 15-16). 

The court rightly held E-Z to its obligation to 

come forward with some evidence indicating that the 

County’s ability to budget for the settlement of a 

lawsuit was unimpaired.  E-Z had offered only 

argument, not evidence, and effectively asked that 

lack of prejudice be assumed.   

III. The Continuing Violation Doctrine Is 
Not Applicable To Bar § 893.80(1) 
Notice Requirements 

Summary: There is no support in Zenith Radio 
Corporation v. Hazeltine Research, Inc., that the 
continuing violation doctrine tolls any limitation 
period to that of the specific dissolution of a business 
and, therefore, bars application of § 893.80 notice 
requirements. 

Zenith was brought under a federal anti-trust 

law, and the decision is very clear and limited in its 
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holding.  As noted by the court in Segall v. Hurwitz, 

“Federal law will be applied to determine when a 

claim accrues under federal antitrust statutes.”  114 

Wis. 2d 471, 483, 339 N.W. 2d 333 (Ct. App. 1983).  

E-Z’s claim arises under a state anti-trust statute, 

and EZ can cite no authority applying the continuing 

violations theory to Wis. Stat. § 893.80(1) under state 

law. 

CONCLUSION 

Based upon the foregoing arguments and 

authorities, it is respectfully requested that this 

Court reverse the Court of Appeals’ decision in this 

case and affirm the decision of the Oneida County 

Circuit Court granting Summary Judgment to the 

Defendant-respondent-petitioner. 
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