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STATEMENT OF THE ISSUES
1. Does the Milwaukeé Fire and Police Commission’s °
rule-making authority in Wis. Stat. § 62.50(3)(a), for the
“government of the members,” authorize it to promulgate
rules for the proceSsing of citizen complaintsb against
members of the Milwaukee Police Department under Wis.
Stat. § 62.50(19)? |
Answered by the trial court: No.
2. Are administrétive rules relating to the processing of
citizen complaints against members of the Milwaukee Police
Department necessary in order for the Milwaukee Fire and
Police Commission to carry out its investigatory and
adjudicatory responsibilitieé imposed on it by‘Wis. Stat. §
62.50(19)?

Answered by the trial court: No.



3. Is Milwaukee Fire and Police Comxhissi_on Rule XVII,
particularly section (4) andl subsgction 6(b)i., consiétent with
Wis. Stat. §62.50(19)?

Answered by the trial court: No.

STATEMENT OF THE CASE

On September 30, 2003, plaintiff-respondent
(Castaneda) filed a mandamus action seeking an order from
the circuit court direc,ting the defendants-respondents, Board
~of Milwaukee Fire and Police Commissioners (Board), to set
a date for a trial and investigation fo; twenty-ﬁve rcitizen
complaints filed with the Board under Wis..Stat. § 62.50(19).
On October 3, 2003 the Board filed a motion to dismiss fhc
mandamﬁs action on the ground that the complaints had been
processed in accordance with Fire and Police Commission
Rule XVII. (R. 3, 4, 5). On October 7, 2003, Castaneda
amended the complaint to include a declaratory judgment

action, which sought a ruling from the court invalidating Rule



XVII of the Board, entitled “CITIZEN COMPLAINT
PROCEDURE,” on .the basis that the Board had no statutory
authority to promulgate the rule and that the rule was
inconsistent with Wis. Stat. § 62.50(19).

Castaneda | subéequently withdrew his méndamus
action and proceeded on the declaratory judgment action. (R.
53 at 2). On July 15, 2004 the trial court issued a decision
declaring Rule XVII invalid. The trial court determined that
the Boérd had .no ru]é—making authority to promulgate Rule. _
XVII. Specifically, the trial court held that Wis. Stat. § 62.50
was narrowly drawn and contained “no broad grant of rule-
making authority; it contains no statement of legislative intent
that such broad authority bé granted.” Bd. Appv. at 128'; (R.
27 at 14). The trial court also concluded that even if the

Board had authority to promulgate rules in order to fulfill its

' The Board’s appendix attached to its brief in this court is referred to as
“Bd. App.”



responsibilities under Wis. Stat. § 62.50(19), section (4) apd
subsection (6)(b) of Rule ‘XVII '“as adopted and
implemented” are inconsistent with and “frustrate the intent -
of the legislature in enacting Wis. Stat. § 62.50(19).” Bd.
App. at 138; (R. 27 at 24)

An order invalidating Rule XVII based on the
conclusions of the trial court was entered on August 16, 2004.
(R. 33). The e_nt‘ire action was subsequently dismissed by
stipulation of the parties and order of the 60urt dated
December 7, 2004. (R. 46). The Board appeéled.

The court of appeals certified thi_s appeal to the
Wisconsin Supreme Court because the appeal raised "‘a
signiﬁcaﬁt issue of statutory construction, and policy, of
considerable importance to the citizens, fire and police
departments and fire and police commission of Milwaukee,

Wisconsin’s largest city.” Certification of Wisconsin Court



of Appeals at 4; Bd. App. at 112. This Court éccept_ed
certification on November 6, 2006.
STATEMENT OF FACTS

Duties of the Board

The Board is obligated by Wis. Stat. § 62.50 to recruit
and hire personnel for the police and fire departments of the
City of Milwaukee. Wis. Stat. § 62.50(2). The lBoa.rd is
obligated to conduct yearly reviews of each of the
departrﬁents un.der its jurisdiction. Wis. Stat. § 62.50(1m).
The Board is obligated to hear disciplinary appeals of police
officers and firefighters when the discipline imposed by their
respective chiefs exceeds a five-day suspension. Wis. Stat. §
62.50(11), (13), (14), (15), (16), and (17). Undef Wis. Stat. §
62.50(19), vthe Board is obligated to investigc;ite aﬁd hold
hearings on citizen complaints from members of the
community who feel that they may have been wronged by a

member of one of the departments when those complaints set



forth “sufficient cause for the removal” of a firefighter or
police officer. Wisconsin Statute § 62.50(19) provides as

follows:

CHARGES BY AGGRIEVED PERSON. In
cases where duly verified charges are filed by
any aggrieved person with the board of fire
and police commissioners, setting forth
sufficient cause for the removal of any
member of either of the departments,
including the chiefs or their assistants, the board
or chief may suspend such member or officer
pending disposition of such charges. The board
shall cause notice of the filing of the charges
with a copy to be served upon the accused and
shall set a date for the trial and investigation of
the charges, following the procedure under this
section. The board shall decide by a majority
vote and subject to the just cause standard
described in sub. (17) (b) whether the charges
are sustained. If sustained, the board shall
immediately determine whether the good of the
service requires that the accused be removed,
suspended from office without pay for a period
not exceeding 60 days or reduced in rank. If the
charges are not sustained, the accused shall be
immediately reinstated without prejudice. The
secretary of the board shall make the decision
public.

(Emphasis added).



Wisconsin Statute " § .62.50(3)(a), enti‘tled “RULES”
gives the Board authority to “prescribe rules for the
government of the members of each department and
may delegate its rule-making authority to the chief of
each department.”
RULE XVII
In order to fulfill its duties, the Board has established
rules of procedure for handling disciplinary héarings-
involving police officers and firefighters. In particular,
Rule XVII of the Board sets forth the procedure for
handling citizen complaints.
The full text of Rule XVII is contained in the appendix
to this brief at 101-108. Section 1 of the rule defines a
citizen complaint broadly to include:

. any written communication . . .

received by the . . . Commission which
alleges a violation of rules or standard



operating procedures by a member of
either the Fire or Police Department. . .

(Empbhasis supplied).
The language of section 1 takes into account citizen
comp]ain't's not only filed undc;,f Wis. Stat. § 62.50(19) (sworn
and alleging sufficient cause to warrant dismissal), but also §
22-10 of the Milwaukee City Charter (not needing to be
sworn or alleging sufficient cause to warrant removal).
Section 2 of the rule sets forth who may file a citizen
.comp]aint. Section 62.50(19) simply states that a citizen
complaint can be filed by “. . . any aggrieved person . .. .”
Rule XVII, section 2, clarifies that an aggri.eved person may |
include a parent or guardian of one who is directly affected by
the alleged misconduct; the statute is silent on this issue.
Section 3 of the rule sets forth where to file a citizen

complaint. Again, that is not addressed by Wis. Stat. §

62.50(19).



Section 4 of Rule XVII specifies the infbrmati_qn
which must be alleged in the complaint in order to identify
the officer involved and the él]eged misconduct. Following
Wis. Stat. § 62.50(19), Rule § 4(a), requires that the
complaint must set forth sufficient facts for removal of the
officer or firefighter complained against. Section 4(b) of
Rule XVII deals with complaints filed under § 22-10 of the

Milwaukee City Charter.?

Section 5 of Rule XVII states that when a citizen

complaint is received by the Board, the complaint will be

forwarded to the Committee on Rules and Complaints

? Milwaukee City Charter § 22-10, allows charges to be brought by an
elector against a member of the police or fire department. It provides as
follows:
22-10 Charges Against Subordinates. 1. Charges may be
filed against a subordinate by the chief, by a member of the fire
and police commission, by the board as a body, or by an elector
of the city. Such charges shall be in writing and shall be filed by
the president of the board. Pending disposition of such charges,
the board or chief may suspend such subordinate.
2. It is the intention of the common council that the procedures,
processes, and trial under this section shall be conducted in the
same manner as provided in s. 62.50, Wis. Stats. (1983).



(“Committee”) and placed on the Coﬁlmit_tee’s agenda.

Section 6(a) of Rule: XVII states 'that the Committee
will review the complaint to “determine whether the Board
has jurisd‘iction over both the qccused_ member and the subject
matter of the complaint.”

Section 6(b) of Rule XVII sets forth the various
recommendations that the Committee can make to the Board
regarding either disposition or further handling of the
complaint.  Subsection (i) of section 6(b) provides that the
Committee can recommend to the Board that “the complaint
be dismissed for lack of prosecutorial merit or for such other
reason as may be determined by the Committee, or that the
complaiﬁ be dismissed and referred to the Milwaukee Police
or Fire Department for investigation and disposition.”

Subsections (ii), (iii) and (iv) 6f subsection 6(b) of
Rule XVII allow the Committee to recommend that the

complaint be referred to a hearing examiner for hearing, or

10



for further investigation, or other actions as inay be
appropriate to the unique facts of each case.

Section 6(c) of Rule XVII requires the Board to
announce its findings regarding provisional jurisdiction in
open session, as is required by Wis. Stat. § 19.81 et seq.
Section 6(d) of Rule XVII provides that if provisional
Jurisdiction is denied, the citizen complainant will be noﬁﬁed
in writing of the dismissal and the reason(s) therefore.

Section 6(e) of Rule XVII provides that if provisional |
jurisdiction is granted the matter will be referred for hearing
and the department member will be advised of the complaint
and the rule(s) allegedly violated. Such action wou.ld be
required by Wis. Stat. §§ 62..50( 17)(b)2.-7.

Section 7 of XVII sets forth a system for attempting to
resolve cases by conference and conciliation. Sections 8

through 21 of Rule XVII deal with various matters of trial

11



procedure, including the presentation of evidence, burdens of
proof, and dispositions that may occur.

Facts Giving Rise to thc Citizen Complaints and Mandamus -
and Declaratory Judgment Actions '

On September 18, 2062 officers of the Milwaukee
Police Department entered the El Rey Grocery and tortilla
factory to exécute a judicially ordered search warrant for the
prescription drugs Ampicillin and Naprdxen. The search
warrant also sdught sales receipts, order forms, invoices,
containers for repackaging of prescriptions, label and label-
makers and shipping containers. In the store, at the time,
were atb least the folldwing individuals: Evéngelina Esparza,
Heliodoro Delira, Jose L. Castaneda (thé plaintiff herein),
Gui]]erlﬁo Cantoral, Theresa Martinez, Ostrid Millan,
Mercedes Rayo, Oralié Salazar, Casme Veledez, Maria
Veledez, Jose A. S.ierra, Rosa E. Ruiz, Idalia Mercado, Tomas

Martinez, Eva Juarez, Estevan Galicia, Blanca Ferrusquia,

12



Maria Elena Echeueste, Lorenzo P. Diaz, Yarra Quinta_na
Perez, Serafin Nuno, Jose M. Rubalcaba, Ricardo Reyes, °
Maria Munoz-Rico, and Amado Martinez. On November 7,
2002, the;e twenty-five individuals filed a joint complaint
pursuant to Wis. Stat '§ 62.50(19) requesting the Board to
“investigate and discipline, any responsible members of the
Milwaukee Police Department, including Police Chief Arthur
Jones and all command police officers, detectives and patrol
officers” for aileged misconduct in conjunction with the»
execution of the search warrant. Bd. App. at 163-166;(R. 5,
Exh. 2). The misconduct alleged in the joint complaint was
that the police ex.ceeded the scope of their search warrant,
improperly and unreasonab]y executed the search warrant,
and improperly and unreasonably detained and imprisoned
employees. Bd. App. at 163-166; (R. 5, Exh. 2).

The joint complaint sought: (1) an investigation of “the

actions of all police officers in any way related to and/or



involved in the above-described events;” (2) and investigation
as to whether the Milwauke_e Police Departmeht.members
“have filed all necessary reports on this incident;” (3) a -
hearing relating to the above-described events, “which all -
involved police officers are required to attend;” (4)
~imposition of appropriate discipline on “all officers
invorlved;” (5) “a policy' review of the Milwaukee Police
Department search warrant execution policy and procedure;”
‘and (6) an order directed to the Milwaukee Police Department
" “to issue a public apology to the El Rey.employees and
customers and to the South Side éommuni_ty.” Bd. App. at
163-166; (R. 5, Exh. 2).

Upon receipt of the joint complaint, attempts were
made by Board staff ‘to identify potential rule violations and
specific police officers involved in potential rule violations.
The work done by staff members in processing the complaints

of these twenty-five citizens is set forth in a memorandum

14



dated August 20, 2003 to the Board members. Bd.-App. at
167-169; (R. 5, Exh. 3). |
As set forth in the August 20, 2003 memorandum,

Board.stalff attempted to identify specific rule violations and
specific officers involved in any potential misconduct. The
August 20, 2003 memorandum shows that in December, 2002
the Board had requested from the Milwaukeé Pblice
Department a list of identified personnel that were present
during the execution of thé search warrant on_September 18, |
2002. Bd. App. at 167-169; (R. 5, Exh. 3). In Jénuary, 2003,
staff persons for the Board requested that each individual
complainant file a separate complaint in order for staff fo not
only identify the specific potential rule violations which may
have occurred to an individual complainant, but also to assist
staff to identify the particular police officer being accused of
the misconduct. In response to the request, each individual

filed a separate complaint utilizing citizen complaints forms

15



provided by the Board. Each individuél complaint was
identical and the alleged nﬁsconduct merely referénced the
joint complaint. Bd; App. at .161-.162;. (R. 5, Exh. 2). Under
the portion of the comp]aint that asks for facts supporting the
alleged misconduct, typed in each complaint was the
following:

The alleged misconduct is set forth in the attached

joint complaint. I verify that those acts and incidents

which I observed are true. 1 am not verifying that acts
or incidents which I did not observe are true.
Bd. App. at 161-162; (R. 5, Exh. 2).

Between mid-February and mid-June of 2003, staff of
the Board worked With the complainants and counsel for.
complainants to obtain information in order for staff to
determine whether tﬁe conduct, which was generally alleged,
constituted any specific rule violations, and furtheri to identify

who was responsible for the alleged misconduct. Bd. App. at

167-169, 173-176; (R. 5, Exh. 3). From the information

16



received, out of the twenty-five complaints, the staff was able
to identify a specific rule violation in only two of the -
complaints. However, the staff could not identify the specific
officer involved for either of these two complaints. Bd. App.
at 167-169, 173-176; (R. 5, Exh. 3).

The August 20, 2003 memorandum indicates that staff
personnel met with Committee members regarding procedural
options available to the Board in light of the inability of
complainants or staff to identify the officers involved in the
two instances of potential misconduct. The memorandum
states:

The consensus was that due to the inability to identify

the accused officers, the only alternative available to

the Commission is to forward the complaints to the

Chief of Police, at which time the matter is no longer

under the jurisdiction of the FPC. After discussion, we

agreed to suggest the following course of action.

Bd. App. at 167-169; (R. 5, Exh. 3).

17



Based on the recommendation of tﬂe Committee, the
Board did not take jurisciiction over the _comp]-aints and -
referred the compléints_ to the Chief of Police for “a full -
investigation and appropriate,disposition'.” Bd. App. at 170;
(R. 5, Exh. 4). Under Rule XVII, § 6(b)i., if the Board
accepts the recommendation éf the Committee that it does not
have jurisdiction over the complaint, it can refer the -
complaint to the C‘hief of Police for ﬁlrther action.

'Referral of the Matter to the Chief of Police

The term of Chief ‘Jones ended on November 15, 2003
‘and ‘Chief Nannette Hegerty became Chief of Police on that
date. On November 26, 2003 (following an in court hearing
on November 17, 2003), the court o_rdered the Board to order
the Chief to expedite the internal investigation to see if a rule
violation attributable to particular officers could be found.
(R. 15). On November 24, 2003, Mr. Heard, Executive

Director of the Fire and Police Commission, forwarded a

18



letter to Chief Hegerty indicating that the court in a 'hearing

on November 17, 2003 ordered that a report from the chief of -

police regarding her determination of whether or not any rule
violations took place should be filed with the court no latex_'
than Friday, December 19, 2003. (R. 13). On December 16,
2003, Chief Hegerty concluded her investigation of the mattef
and that information was forwarded to the court. (R.I 16, App.
103-104). In her report to the Commission, Chief Hegerty
stated in relevant portion: |

I have reviewed the facts relevant to the
search warrants executed on September
18, 2002, at the El Rey Grocery Store and
El Rey Tortilla Factory. I examined the
citizen complaint forms and latest
correspondence identifying the officers
involved in the search warrants. I have
also discussed this incident with members
of my command staff that were personally
involved. It is clear to me that the El Rey
search warrants were executed in a
manner similar to that which is routinely
performed at drug house raids and other
high-risk operations. It is also clear to me

19



that the officers executing the warrants
did as they were instructed. :

The investigation ' into the sale of
prescription medicine at the. El Rey
Grocery Store did not reveal information
that would logically precipitate a ‘high-
risk’ approach to the warrant execution.
Nor was there reasonable suspicion of
other illicit narcotics sales that would call
for the use of drug-detection canines.

- Based upon my conclusions, I am

instituting the following changes in an
effort to ensure that this unfortunate
sequence of events does not re-occur in
the future.

Risk Assessment: I have directed that all
search warrant executions will be
preceded by a comprehensive risk
assessment to ensure that the appropriate
amount of force is utilized based upon
known evidence specific to that
individual warrant. Clear distinctions will
be made between high, medium, and low
risk warrants and each will be executed
accordingly.

Canine _ Deployment: 1 Thave
directed that drug-detection canines
will not be utilized during the
execution of warrants for which
there is no reasonable suspicion

20



that the person(s) or premise(s) are
trafficking in illicit narcotics. These
canine units will not participate
simply as a matter of practice.
Officer identification: All
personnel involved in the execution
~of search warrants shall be
identifiable at all times, regardless
of an operation’s degree of risk.
More specifically, Tactical
Enforcement Unit officers, even
when outfitted in full tactical gear, -
shall have individual identification
clearly visible on their outermost
garment(s). '
Training: I am currently designing
and implementing training for all
personnel involved in the search
warrant process, specifically related
to risk assessment, proper canine
deployment, and other pertinent
issues brought to light as a result of
the El Rey warrants.
Community Sensitivity: All
Department personnel, including
those involved in search warrant
executions will receive training
related to diversity and community
sensitivity issues.

Finally, 1 believe that this issue can
only be truly resolved when all affected
parties can sit together, face to face, and

21



~engage in  open and  honest
communication. I strongly recommend
that the aggrieved parties in the EI Rey
incident be invited to meet with
representative(s) of the Fire and Police
Commission and myself, in an effort to
successfully resolve this complaint. 1
thank you in advance for your efforts in
that regard and I look forward to our
meeting.

(R. 16).

Chief Hegerty’s suggestion that a face-to-face meeting
be held among the members of the community, the aggrieved
‘parties, Board members, and her in order to resolve the matter
was recommended by the trial court in its order of December
30, 2003. Bd. App. 181-182; (R. 17). These meetings were
held on February 2, 2004 and March 11, 2004. (R. 17). The

mandamus action was subsequently dismissed, but Castaneda

pursued the declaratory judgment action, which gives rise to

this appeal.
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STANDARD OF REVIEW
The nature and scope of an administrative agency’s
rule-making authority involves statutory  interpretation.
Wisconsin Citizens Concerned for Cranes & Doves v.
Wisconsin Dept. of Natural Resources, 2004 WI 40, 49 6, 12,
270 Wis. 2d 318, 677 N.W.2d 612. Determining whether an
administrative rule is valid because it is consistent with the
statute under which it is promulgated also involves statutory
interpretation. Seider v. O’Connell, 2000 WI 76, 236 Wis. 2d
211, 99 25-26, 612 N.W.2d 659. This Court applies a de novo
standard of review when reviewing both legal issues.
Wisconsin C'z'lizéns Concerned' Jor Cranes & Doves at § 12;
Seider at § 25.
ARGUMENT
L. The Board has express or implied authority to
promulgate an administrative rule for the processing of

Citizen Complaints under Wis. Stat. § 62.50(19).

A. Administrative rule-making authority generally

23



An administrative agency only has those powers
expressly conferred or necessarily il_nplie;i from the statutory
]anguagevof the enablring’ legislation. Grajft v. DNR, 2000 WI
App. 187, 9 6, 238 Wis. 2d 750, 618 N.W.2d 897. In order
for the Board’s adoption of Rule XVII to be a valid exercise
of administrative power, it is necessary that such action: (1)
be based upon a proper delegation of powef by the legislature,
and (2) not constitute an administrative action in excess of
‘that statutorily conferred authority.  State Department of
Administration v. DILHR, 77 Wis. 2d 126, 133-34, 252
N.W.2d 353 (1977). |

Oﬁe looks to the plain language of the statute to
determiﬁe the extent of the agency’s power. Seider v.
O’Connell, 2000 WI 76, 236 Wis. 2d N.W.2d 211, 612
N.W.2d 659. State v. Delaney, 2003 W19, § 14, 259 Wis. 2d

77, 658 N.W.2d 416, VanCleve v. City of Marinette, 2003 WI
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2,917,258 Wis. 2d 80, 655 N.W.2d 113. Ifthe laﬁguage_of
the statute is clear and unanibiguous, it is necessary to apply °
the ]anguage to the facts at hand. State v. Polashek, 2002 WI
74, 9 18,'253 Wis. 2d 527, 646 N.W.2d 330. A statute is
“read in the context in which it appears in relation to the
entire statute so as to avoid an absurd result.” Wisconsin
- Citizens Concerned for Cranes & Doves at { 6. Eveﬂ ifa
dictionary is used to help define terms, that does not ipso
Jacto mean the 'statuté or rule is ambiguous. State v. Sample,. |
215 Wis. 2d 487, 573 N.W.2d 187 (1998).

B. The Board’s express rule-making authority for
the “government of the members™ allows it to
promulgate rules for the administration of Wis.
Stat. § 62.50(19)

Wis. Stat. § 62.50(3)(a) provides that the Board can

promulgate rules for the government of departmental

members. The Board is charged with the responsibility of

conducting disciplinary appeal hearings when the discipline
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imposed by the chiefs of the respective .dep_artments on a
member exceeds a ﬁve—(iay suspension. Wis.: Stat. §§. ‘
62.50(11), (13), (17), and (19). The_ term “government” is -
defined in Webster’s Dictionary as “auth'oritativé direction or
control.” Webster’s New Collegiate Dictionary, 7" ed. In
terms of discipliné, it is the Board that has ultimate control, or
auth'ority, to impose diséipline on members in excess of a
five-day suspension. It stands to reason that the ultimafe
‘authority to discipline a member constitutes “government™ of
the member. Thus, the grant of rule-making ‘zliuthority in Wis.
Stat. § 62.50(3)(a) extends to disciplinary proceedings before -
the Board.

Lohg ago, this Court came to the same conclusion, i.e.,
that the term “government of the members” includes the
power to regulate discipline. Kasik v. Janssen, 158 Wis. 606,
149 N.W. 398 (1914). In Kasik, the issue before the Court

was whether the Milwaukee Police Chief could, under his
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rule-making authority “for the government of the mémber_s,”
require police officers to pﬁrchase (with their own money)
their uniforms from a specific tailor. This Court determined
that the rule was a valid exercise of the chief of police’s
administrative power of the “government of the members.”
In doing so, the court explained the broad scope of the
authority to govern the members as follows:

We have, however, in the instant case express
authorization to ‘prescribe rules for the government of”-
the members of the police force. Subdivision 23, §
959—46d, St. 1913. This statute does not describe the
nature or kind of rules, which the chief of police is
empowered to prescribe, further than that they be for
the government of the members of the police force.
But from the rule as stated in Throop, supra. and the
language of the statute. we must infer that the authority
covers _all those disciplinary regulations which
experience has shown to be valuable and to promote
obedience and efficiency.

Kasik at 610-611. (Emphasis added).
Wisconsin Statute § 62.50(19) does not require the

Board to conduct a trial on all citizen complaints which it
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receives regarding a member. Rather, WlS Stat. § 62.50(19)
limits trials on citizen comb]aints to only those in Which thé '
“verified charges” of a citizen sef forth “sufficient cause for
the removal” of the member. Thus; the trials contemplated
under Wis. Stat. §62.50(19) are trials which will lead to the
imposition of discipline on the member. Indeed, much of
Wis. Stat. § 62.50(19) addresses the standard the Board must
follow for determihing whether discipline should be imposed
and the standard to be applied in determining the appropriate
discipline. |

Based on the statutory requirement that trials only be
conducted on citizen complaints which allege grounds for
removal, | Wis. Stat. § 62.50(19) can be viewed as a
disciplinary statute. ~ Because imposition of discipline
involves “government of the members,” the Board is
expressly authorized under Wis. Stat. § 62.50(3)(a) to

promulgate administrative rules for processing, investigating,
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and adjudicating citizen complaints filed under Wis. Stat. §
62.50(19).

In the proceedings below, Castaneda argued, and the
trial court agreed, that because Wis. Stat. § 62.50(19)
addresses citizen bomplaints, the statutory section does not
implicate “government of the members” and therefore no
rule-making authérity is authorized for the procéssing of
citizen complaints. It is respectfully submitted that this
conc]usion plaées fdrm over substance and ignores the
responsibilities placed on the Board by Wis. Stat. § 62.50(19).

The title of the section,  “CHARGES BY
AGGRIEVED PERSON” does not override the substance of
Wis. Stat. § 62.50(19), vwhich is to process citizen complaints
and conduct disciplinary hearings on those complaints that
meet the statutory criteria. The relevance of the title of the
section is that it defines from whom the charges originated.

Regardless of the source of the charges, the Board’s
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responsibility under Wis. Stat. § _62;50(19), like its
responsibility under Wis. S'tat. § 62.50(17), is to hxold a just
cause hearing and détermine the appropriate discipline. There
is no difference in the substance of the two hearings; the only
difference between a discipline hearing under Wfs. Stat. §
62.50(19) and Wis. Stat. § 62.50(17) is the person who
origi'nated the charges — an aggrieved citizen versus the chief.
This difference does not create any distinction in the
‘adjudicatory function the Board has under Wis. Stat. §
62.50(19) as it has under Wis. Stat. § 62.50(17). Indeed,
Wis. Stat. § 62.50(19) requires that the just cause standard of
Wis. Stat. § 62.50(17) be applied, and the two sections set
forth the same standard that the Board must apply to
determine whether discipline should be imposed, and the
same limitation on the extent of discipline which the Board
can impose. Thus, because Wis. Stat. § 62.50(19) requires

the Board to conduct disciplinary hearings on citizen



complaints that meet the statutory criteria, the Statutqry
section implicates “govemmént of the members.””

Under_ Wis. Stat. § 62.50(3)(a), the Board can enact
rules whilch establish the conduct by which a police officer
must conduct himself or herself in their professidnal life.
Yet, under the trial court decision, the Board is prohibited
- from establishing rules of administration in order to prdcess,
investigate, and adjudicate, within the framework of Wis.
Stat. § 62.50( 19), citizen complaints against members of the.
department, which.allege violations of these very rules. The
impact of the trial court’s decision is that a just cause trial
must be conducted on every citizen complaint. This result

ignores the specific language of Wis. Stat. § 62.50(19), that

* Although the trial court did not address the Board’s rule-making
authority for administering Wis. Stat. §§ 62.50(11) through (17), the
rationale of the trial court decision could be construed as to prohibit
administrative rules for these sections as well. The Board has
promulgated rules goveming disciplinary appeals originating from
disciplines imposed by the chiefs. It is the Board’s position that these
rules are a valid exercise of its administrative powers.

31



requires a hé'aring only on those compléints_ which allege
sufficient cause for removai. Iq construction of a.. statute, a
court cannot ignore» the express language of the statute. -
“Where tpe meaning [of the s,t,atutej is plain, wofds cannot be
read into it or out of it for the purpose of saving one or other
possible alternative™ interpretations. General Casualty Co. v.
Wisconsin Dept. of Revénue, 2002 WI App. 248, 915, 258
Wis. 2d 196, 653 N.W.Zd 513.

The trial court erred when it concluded that the Board
had no express authority‘to enact administrative rules for the
processing of citizen complaints on the basi'_s that Wis. Stat. §
62.50(19) did not involve “government of the members.”
Nevertheless, even if Wis. Stat. § 62.50(3)(a) does not
provide express rule-making authority for Wis. Stat. §
62.50(19), promulgation of Rule XVII is a valid exercise of

the Board's implied power under Wis. Stat. § 62.50(19).
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C. Administrative rules are necessary for the Board
to carry out its investigatory and adjudicatory
responsibilities imposed on it by Wis. Stat. §
62.50(19).

“In addition to powers expressly conferred upon him
by statute, an officer has by implication such additional
powers as are necessary for the due and efficient exercise of
the powers expressly granted, or such as may be fairly
implied from fhe statute granting express powers.” Kasik at
609-610. Although fhis statement was made by the Court in
reference to the implied powers of a munic_ipal officer, it
applies to the Board, which is charged with general oversight
of the fire and police departments and empowered to enact

2

rules for the “government of the members.” This statement
by the Court embodies the rationale for implied powers. It
also recognizes that express powers (in this case, the

responsibilities the Board is charged with fulfilling under

Wis. Stat. § 62.50(19)) cannot be effectuated in the absence
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of an implied ‘grant of that degree of al_;thbrity_ necessary for
the implementation of thosé powers. Otherwise, the grant of
power would be meaningless becapse the adminirstrative
agency would hav¢ no means to‘ execute it. “The very
delegation of power to administer a statute carries with it the
" power to adopt such procedures as are necessary or proper in
carrying out its administrative tasks.” Bernard Schwartz,
Administrative Law § 4.6, at 158, n. 3 (2™ ed. 1983) (citing 1
‘Cooper, State Administrative Law 176 (1965).

| Rule XVII is not a substantive rulé, nor ié it an
interpretive rule; it is a rule of administration that establishes
the method of operation by which the Board carries out its
functions. under Wis. Stat. § 62.50(19). Not only do the
Board’s investigatory and adjudicatory functions require such
a rule, the Board was duty-bound to promulgate Rule XVII

because it tells the citizens of the City of Milwaukee what is
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required of them in order to avail themselves of the
provisions of Wis. Stat. § 62.50(19). |

Sections one through four of Rule XVII notify the
public who has the right to seek redress, vwhere‘to seek
redress, and how to seek redress. These provisions are for the
benefit of the citizens. Given that the purpose of Wis. Stat. §
62.50(19) is to provide a means by which the pﬁblic can
lodge complaints against members of the police or fire
department, it is not only expected that the Board would have‘
a rule that sets forth the precise method for pursuing such a
claim, but the Board has a responsibility to enact a rule which
notifies thé public of the provisions of the statute.

Sections five and siX evstab]ish the procedure by which
the Board will process and investigate the complaint to
determine whether is has jurisdiction under Wis. Stat. §
62.50(19). A screening process by which the Board

determines whether or not the alleged conduct gives rise to
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rule violations is a necessary tool for the p;ope,r and efficient
administration of Wis. Stat.'l § 62.50(19)': The altefnative is
for the Board to cqnd_uct a just cause hearing on every -
comp]aing filed with it, which is the effect of the trial court
decision in this case. Not only does Wis. Stat. § 62.50(19)
not require this, but this alternative presents an unworkable
situation.

Citizens who encounter police officers and firefighters
can become disgruntled for a whole host of reasons. This is
particularly true with polipe officers who are éﬁen responding
to a volatile situation. Wisconsin Statute _§ 62.50(19) does
not contemplate a just cause hearing every time a disgruntled
citizen lodges a complaint with the Board. If that were the
case, then every response call would potentially give rise to a
just cause hearing based on the citizen’s subjective
understanding of the conduct of the police officer or

firefighter in a particular situation. Wisconsin Statute § .
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62.50(19) limits just cause hearings to - those. citizen
complaints which allege conduct serious enough to warrant
severe discipline. A determination as to which complaints
meet the “sufficient cause for removal” must be made by the
Board because it has the requisite knowledge to make that
determination.

Furthermore, in Conway v. Board of Police and le’r_‘e
Commissioners, 2003 WI 53, 262 Wis. 2d 1, 662 NNW.2d
335 thi's‘Courtlnoted that statutes which control disciplihary |
proceedings against police officers and firefighters (Wis. Stat.
§ 62.13(5), applicable to cities not of the first class and Wis.
Stat. § 62.50 §§ (12)«(17), applicable to the City of
Milwaukee) demonstrate a “légis]ative intent to provide due
process protections to police officers and firefighters subject
to disciplinary proceedings.” “Efficiency and fairness are the
purposes for the disciplinary hearing process.” Conway at

12 (citing State ex rel. Kaczkowski v. Bd. of Fire & Police
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Comm’rs, 33'Wis.' 2d 488, 148 N.W.2d _44; rehearing denie_d,
33 Wis. 2d 488, 149 N.W.2d 547 (1967)). Cénducting
disciplinary hearings on citizven complaints that do not meet
the statutory requirement alleging cause for removal not only
subjects members of the department to unnecessary hearings,
but runs counter to the legislative intent of “efficiency and
fairness.”

Without a screening process for the Board to
investigate and determine which complaints meet the
sfatutory criteria, the term “setting forth_ sufﬁcient cause for
removal” becomes a nullity. As such, to the extent Rule XVII -
pfovides a method by which the Board investigates ahd_
determines whether it has jurisdiction to hold a just cause
hearing, it is a necessary and valid exercise of implied power.

Sections seven through twenty-one address the
adjudicatory process and, for the most part, establish

procedure for the just cause hearing, including presentation of



evidence, burden of proof, and the disposition that méy occur.
It is difficult to imagine how an administrative body can
adjudicate matters without rules of procedure. It is even more
difficult to imagine such a case here in a citizen complaint
matter where the citizen has the burden of proof under the just
cause standard and generally is not even represented by an
attorney. |

A just cause hearing is a “quasi-judicial proceeding
with all'the elerhents of ‘fair play’ fundamental to due process |
in an administrative law setting.” Conway at § 12 Rule
XVII, sections eight to twenty-one, govern trial procedure.
These s_ections serve two purposes vital to due process. First,
they notify both of the parties; the citizen and the accused, of
the type of hearing that will be conducted.  Second, they
assure uniformity in the heaﬁng process. The quasi-judicial

function imposed on the Board under Wis. Stat. 62.50(19)
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requires that the Board enact an administraﬁve rule governing
trial procedure in order to sétisfy fundamental fairness.

Finally, as a basis for its decision that the Board had -
no authority to promulgate Rule- XVII, the trial court
concluded that the legislature’s use of the term “folldwing the
procedure under this section” in Wis. Stat. § 62.50(19)
prohibited the Board from promulgating any administrative
rule. The Board disagrees with this conclusion.

The phrase “following the procedure under this
section” refers to the process of imposing discipline; up to
and including removal. The process is subject to the
requirement of a just cause hearing, the standard the Board
must appiy to determine if the discipline should be imposed
(the good of the service), and the limitation placed on the
Board on the extent of discipline it can impose (removal,
suspension no longer than 60 days, or demotion). This is the

same process the Board must follow when it conducts
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disciplinary appeal hearings originating from d'iscipli_ne
imposed by the respective chiefs. This process is substantive; °
Rule XVII is not substantive and does not address this
process.

Rule XVII, as a rule of administration, only addresses
the operational means by which the Board will carry out the
responsibilities imposed on it by Wis. Stat. § 62.50(‘19).l The
fact that the statute sets forth a substantive process which the
Board ﬁaust follow in deténnining discipline does not divest-
the Board of its implied authority to enact necessary rules of
procedure to accomplish this process. Therefore, the trial
court erred when it concluded that the language “following
the procedure under this section” prohibited the Board from
enacting rules of administration that are necessary in .order to
carry out the responsibilities imposed on it by Wis. Stat. §

62.50(19).
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II.  Rule XVII, pérticu]arly suBsections 4(a) and 6(b)i., are -

consistent with Wis. Stat. § 62.50(19).

Rule XVII, particularly subsections 4(a) and 6(b)i., are
consistent with Wis. Stat. § 62.50(19). To determine whether
an agency, such as the B.oard, has exceeded its aufhority in
promuigating a,.rx.lle, one must examine the words of the
statute to determine if the action of the agency exceeds the
statutory authority and thus conflicts with the statute or the
statute’s intent. sz't& v. City of DePere, 10._4 Wis. 2d 26, 37,
310 N.W.2d 607 (1981).

Rule XVII of the Board is not contrary to the
legislative discretion given to the Board, but indeed,
consistent with it. By adopting Rule XVII as it did, the Board
was effectuating the purpose of the powers delegated to it

under Wis. Stat. § 62.50(19). Brown County v. Department of
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Health and Social Services, 103 Wis. 2d 37, 43, 307.N.W._2d
247 (1981). o

It is elemental that nothing in Rule XVII of the Board
is inconsistent with Wis. Stat. § 62.50(19). There is nothing
inconsistent with broadly defining who is an “aggrieved
person” for purposes of filing such complaints. (Section 1).
There is nothing inconsistent about requiring that. the
complainant be “en aggrieved person,” since that is the
language of the statufe itself. (Section 2). There is nothing.
inconsistent about informing potential complainants where to
file such complaints. .(Section 3). Indeed, one would expect
that such rules would explain such an elemental necessiiy toa
potential complainant. There is nothing inconsistent about
setting forth the form and contents of the complaint, since
such complaints must allege a cause sufficient for removal of
the officer. (Section 4(a)). Indeed, that follows the statute

exactly.
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There i nothing inconsistent with a process foi‘ setting
the complaint on the agendé of the Committee on Rules and
Complaints for a determination of whether the Board even
has jurisdiction over the Complaint. (Sections 5 and 6). As
has been noted, the Board must be able to determine its own
jurisdiction. If a complaint filed under Wis. Stat. § 62.50(19)
does not allege facts which could give rise for removal of the
accused officer, the Board has no jurisdiction of the matter
‘under Wis. Stat. § 62.50(19).

Section 7 allows for settlement of | cases and the
remaining sections deal with the hearing process and
procedure. As noted above, rules of trial procedure are
necessary to assure a fair hearing process.

The trial court specifically invalidated subsections 4(a)
and 6(b)i. of Rule XVII as being inconsistent with the
legislative intent of Wis. Stat. § 62.50(19). Subsection (4)(a)

requires that if the citizen complaint is filed under Wis. Stat. §
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62.50(19) it “must describe individual acts of each accused
member which would constitute grounds for removal (firing)
of the member(s) from the department.” Subsection 6(b)i.,
which requires the Committee to report to the Board with
recommendations regafding provisional jurisdiction, .provides
for the following recommendation:
. that the complaint be dismissed for lack of
prosecutorial merit or for such other reason as may be
determined by the Committee, or that the complaint be
dismissed and referred to the Milwaukee Police or Fire-
Department for investigation and disposition; or . . .
Bd. App. at 102.

The trial court concluded that because Wis. Stat. §
62.50(19) allowed the Board to impose a discipline of less
than removal from office, it was “not persuaded that citizens

“cannot complain if they are seeking something less than

removal of an officer.” * Bd. App. at 130 (R. 27 at 16).

4 Under Milwaukee City Charter § 22-10, citizens can complain and seek
redress for conduct that does not give rise for removal.
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Therefore, the trial court invalidated _Ruié XVII “[t]o the
extent that it precluded citizen complaints that fail to state
cause for removal b.ut may state lcause for other disciplinary
action, it‘ is in direqt contradijction with'§ 62.50(19).” Bd.
App. at 130 (R. 27 at 16).

Subsection (4)(a) mirrors the language of the statute
and is therefore consistent with the statute. Subsection (4)(a)
requires the co_mblaint to state the conduct that “would
constitute grounds for removal.” The citizen has to describe
What happened; the Board, in its scréening pfocess,
determines whether the conduct would Iead to removal.
However, by putting the language of the statute in the Board
ruje, the éitizen is put on notice that the alleged misconduct
must be severe in order to avail himself or herself of Wis.
Stat. § 62.50(19). If the Committee determines that the
conduct alleged in the complaint does not meet the statutory

requirement of Wis. Stat. § 62.50(19), the complaint can be
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processed under Rule XVII 4(b), which provides for
complaints to be filed under Milwaukee City Charter § 22-10.
Under subsection 4_(b) the complaint only needs to allege
conduct that would give rise to discipline.

It is respectfully submitted that the trial court
misinterpreted Wis. Stat. § 62.50(19) when it invalidated
subsection (4)(a). The fact that Wis. Stat. § 62.50(19) al.lows
the Board, after a just cause’hearing, to impose a discipline of
something less than removal does not eliminate the
requirement that the conduct complained of, and which would
trigger the just cause hearing, must be severe enough that the
member could be removed. The legislature has bifurcated the
disciplinary hearings of police officers and firefighters. In the
first phase the Board must determine whether just cause exists
to find the member guilty of the alleged misconduct. The
second phase is the imposition of discipline. In the

disciplinary phase, factors other than the misconduct must be
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considered because the standard goveming! the imposition of
discipline is “the good of .lthe service.” In other words, it
would not be inconsistent for the Boe_lrd to process a citizen
comp]ain} under Wis. Stat. § 62.50(19), find the member
guilty of the charges under the just cause standard, but in the
- disciplinary phase determine that the “good of the service”
r’equires that a discipline léss than removal be imposed.

The trial | court invalidated subsection 4(a) by
_eradicating the term “sufficient cause for removal” from Wis.
S.tat. § 62.50(19). A construction of a statute that resuits ina
portion of the statute being superfluous should be avoided.
County of Columbia v. Bylewski, 94 Wis. 2d 153, 164, 288
N.W.2d 129 (1980). In construing statutes, “effect is to be
given, if possible, to each and every word, clause and
sentence in a statute.” Id.

The trial court’s interpretation of st. Stat. §

62.50(19) is incorrect because it renders the term “sufficient
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cause for removal” a nullity. Therefore, the trial cdurt erred
when it invalidated subsection 4(a) based on its incorrect
construction of Wis. Stat, § 62.50(19). Because subsection
(4)(a) utilizes the language of Wis. Stat. § 62.50(19), it is
consistent with the statute and therefore valid.

The trial court also erred when it inyalidéted
subsection 6(b)i. as béing in violation of Wis. Stét. §
62.50(19) because it allows the Board to refer the matter to | '
the Chief after fhe Boérd has determined that it does not have
jurisdiction over the matter. Bd. App. at 134; (R. 27 at 20).

In this case, the Board followed the recommendation
of the Committee and did not take jurisdiction. Under
subsection 6(b)i., when the Committee recommends to the
Board that it does not have jurisdiction over the complaint,
the matter is either dismissed or dismissed and referred to the
Chief for “investigation and disposition.” The latter is what

occurred here.
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The trial court was troubled with the Board’s action of
referring the matter to the éhief because'under 62.50(19) the
Board “is charged lwith the resbonsibility to investigate a -
citizen complaint, not the Chief.” Bd. App. at 135 (R. 27 at
21). It is again respectfully submitted that the trial court
misconstrued subsection 6(b)i. of Rule XVII. At the point the
complaint is referred to the Chief, Wis. Stat. § 62.50(19) is
not implicated Because the Board has dismissed the
complaint.  Therefore, the trial court’s invalidation of
subsection 6(b)i. on the. basis that Wis. Stat. § 62.50(19)
requires the Board, not the Chief, to investigate the complainf ’
isv wrong. The Committee of the Board did investigate and it
determined that 23 of the complaints did not allege any
violations of disciplinary rules and two did. However,
regarding the two complaints that did allege violations, Board

staff could not determine which officers were involved.
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Therefore, the Committee recommended that the complaints
be dismissed, but referred tﬁem to the Chief of Police.

The trial court incorrectly stated that Rule XVII allows
the Board to “abdicate its responsibility and abandoned its
ultimate decision making authority.” Bd. App. at 135; (R. 27
at 21). As evidenced by the August 20, 2003 memorandum
of Board staff, the Board did not abdicate its invéstigétory
responsibility; nor did it abandon its decision making
authorify because it detérmin_e_:d, based on its. investigation,.
that there was no basis to take jurisdiction.

Referring the matter to the chief of police after the
Board’s investigation and determination that it does not have
jurisdictién cannot be inconsistent with Wis. Stat.. § 62.50(19)
becausé the Board is not required to take any action on
complaints that do not meet the statutory requirements.
Regardless, not only is subsection 6(b)i. consistent with the

legislative intent of Wis. Stat. § 62.50(19), but it provides a
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forum less constrained by statutory lﬁnitations, ie. a
requirement that a citizen’é complaint must shov& there is .
cause to remove/disr-niss}a police éfﬁcer. More particularly, a -
citizen W'ith a complaint arguably not meeting the statutory
requirement is not simply relegated to a dismissal of his or
“her complaint. Réther, the Board rule affords the citizen an
opportunify to have his or her complaint further investigated.
It appears from the trial court’s decision that, based on
the allegations in the joint complaint, the trial court
considered the Board’s determination that it lacked
jurisdiction incorrect. However, the trial court’s
disagreement with the Board’s jurisdictional determination is
not a prober basis upon which to invalidate Rule XVII. As
demonstrated above, Rule XVII is consistent with Wis. Stat. §

62.50(19) and is therefore valid.
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CONCLUSION
Based on the foregoing, the trial court’s decision and
order invalidating Rule XVII should be reversed. |
Dated and signed at Milwaukee, Wisconsin this@
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' Section 1.

Section 2.

Section 3.

Section 4.

RULE XVIL

CITIZEN COMPLAINT PROCEDURE

CITIZEN COMPLAINT DEFINED. A citizen complaint is any written
communication received by the Fire and Police Commission which alieges a
violation of rules or standard operating procedures by a member of either the Fire
or Police Department, ‘which meets the requirements of Sections 2, 3 and 4 below.
(Rev. 7/26/01)

WHO MAY FILE A CITIZEN COMPLAINT. Any aggrieved person may file a
written complaint alleging misconduct by a member of €ither the Fire Department
or Police Department. An aggrieved person is someone Who is fhrectly affected
by the alleged misconduct, or the parent or legal guardian of a minor who is
directly affected by the alleged misconduct. {Rev. 7/26/01)

WHERE AND HOW TO FILE. A complaint alleging misconduct by a member

of either the Fire or Police Department must be filed by mailing or delivering a
properly executed complaint to the Board of Fire and Police Commissioners, City
Hall, 200 East Wells Street, Room 7-06 Milwaukee, W1, 53202.(Rev. 9/2/03)

CONTENTS AND FORM OF COMPLAINT. The complaint must state, in plain
language, the full name, address and telephone number of the complainant; the
name, badge number or other identification of the accused member(s); the date,
approximate time and location of the incident; and a description of the alleged

misconduct. (Rev. 7/26/01)

The complainant (aggrieved person) must specify whether the complaint is being
filed pursuant to Section 62.50(19) of the Wisconsin Statutes or the Cityof

Milwaukee Charter Ordinances. {Rev. 7/26/01)

(a) If the complaint is filed under the State Statute, the complaint must
describe individual acts of each accused member which wouid constitke
grounds for removal (firizg) of the membex(s) from the department. The
complaint must be signed by the aggrieved person, or the parent or Jegal
guardian of an aggrieved minor, in the presence of a notary. The person

signing the complaint must, upon oath or affirmation, declare that the
contents of the complaint are true and correct 10 the best of that person’s
knowjedge. The complaint must also be signed and dated by a notary. (Rev.
7/26/01)

(b) If the complaint is filed under ihe Charier Ordinance, the complaint must
describe individual acts of each member accused which would be grounds
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Section 5.

Section 6.

for discipline. The complaint must be signed by the aggﬁe_ﬁ-ed iperson or
the parent or guardian of an aggrieved minor. (Rev. 7/26/01)

The Fire and Police Departments shall perrmt the Executive Director, or designee,
10 access all department records other than personnel records which are relevant to
the incident stated in the complaint, as may be necessary to determine the identity
of the officer(s) involved. Any records reviewed are for this limited purpose only. .
Should provisional Junsdzctxon be granted, the accused membex(s) shall, upon
request, be provided with copies of documents used to establish n’lentny (Rev.
7/26/01)

' RECEIPT OF COMPLAINT AND TRANSMITTAL TO BOARD. Upon receipt

of a complaint at the Fire and Police Commission, a docket number will be
assigned. The complaint will then be given to the Committee onRudes and
Complaints and placed on the Rules and Complaints Committee agenda. Rev.
7/26/01)

PROVISIONAL JURISDICTION AND FURTHER APPROPRIATE ACTION.

()  The Committee on Rules and Complaints will review all complaints and
determine whether the Board has jurisdiction over both the accused
member and the subject matter of the complaint. (Rev. 7126/01) .

()  The Committee will report to the Board recommendations regarding
provisional jurisdiction and will recommend one of the following

alternatives: (Rev. 7/26/01)

(1) that the complaint be dismissed for lack of prosecutorial merit or
for such other reason as may be determined by the Committee, or
that the complaint be dismissed and referred to the Milwaukee
Police or Fire Department for investigation and dlsposmon,or
(Rev. 7/26/01)

(i)  that the matter be refersed to the Board, or 10 a Hearirg Examiner
to be designated by the Board, for concﬂla{lon pretrial and trial; or
(Rev. 7/26/01)

(iii)  that the complaint be held in commitiee to give staff an opportunity
10 obtain additional information; or (Rev. 7/26/01)

(iv)  other such actions as the Commitice may deem appropriate. (Rev.
7/26/01)

(c) Upon receipt of the recommendation of the Commitiee, the Board, by
majority vote in open session, will make and announce Hs decision

)951}4
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Section 7.

(@)

(€)

regarding whether provisional jurisdiction will be granted and how the
matter is to proceed. (Rev. 7/26/01)

If provisional jurisdiction is not granted, the Board will dismiss the
complaint and will advise the complainant in writing of thedemai and the

reason(s) for such dema] (Rev. 7/26/01)

If the Board grants provisiona] jurisdiction, the complainant will be
notified in writing of such action. A copy of the complaint and a Notice of
Complaint will be served upon the accused membex{s) and the Chief of the
department, with a statement indicating the department rule which is
alleged to have been violated. (Rev. 7/26/01) '

REFERRAL FOR CONCILIATION, PRETRIAL AND TRIAL. PROCEDURE.

(a)

(b

(©)

(d)

Any complaint which is recommended for trial pursuant to Section 6
(b)(ii) above may be referred for conciliation. Written notice of a
conciliation conference, to take place within thirty (30) calendar days of -
referral, will be sent to both the complainant and the accused member, or
their counsel. The notice will indicate the date, time and place of .
conciliation conference and will advise the parties that the attendance of
both the complainant and the accused member is required. (Rev. 7/26/01)

The conciliation conference will be conducted by a member of the Board

or the Board’s designee. The conference will be informal, with both
parties encouraged to discuss the matter in an atiempt to resolve it short of
tnal. Either party may be accompanied by legal counsel, but counsel may
act as an observer only. The purpose of the conriliation<onference is to
seek resolution, not pretrial discovery, and statements made at the
conciliation conference will not be admissible at time of trial. Any Board
member who participates in the conciliation conference will not, unless
both parties agree in writing, participate in any subsequent trial on the
complaint. No individual who participates in the conciliation conference
may sit as Hearing Examiner{see Section 10 below), unless both parties

agree in wniting. {Rev. 7/26/01)

If either party fails to appear at the conciliation conderence without good
cause, the Committee on Rules and Complaints may schedule the matter
for trial or recommend 10 the Board that the matter be dismissed. (Rev.
7/26/01)

1f a mutual agreement is reached at the conciliation conference, both

parties will be asked 10 sign a statement of resolution stating that the -

dispute has been resolved and that the matier may be dismissed. ‘1f the

resolution requires any further action by either party, the statement of
-3
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(e)

63

(8

(h)

resolution will specify the actionrequired and state that, upon compietion

- of the action required, the matier is to be dismissed. A copy-of the signed

statement of resolution will be given to each party. When the complainant
and accused notify the Board that all necessary action has been completed,
the matter will be recommended for dismissal, based upon sucocessful
conciliation, at a meeting of the Board. (Rev. 7/26/01)

If no conciliation agreement is reached, the matter will-be returned to the
Committee on Rules and Complaints for dismissal or schedulingof a
pretrial conference or other action as the Commitiee deems appropriate.
(Rev. 7/26/01) S ‘

The purpose of the pretrial conference is 1o attempt a final settlement
effort, narrow the issues to be tried, and shorten the Jength of time
necessary to complete presentation of evidence at trial. To accomplish
these tasks, the pretrial conference will include: (Rev. 7/26/01)

@) Final settlement negotiations; and, {Rev. 7/26/01)

(i)  Establishment of dates for the exchange and filing of witness and
exhibit lists; and, (Rev. 7/26/01) '

(iii)  Establishment of dates for the exchange of accurate-copies of
exhibits; and, (Rev. 726/01) - :

(iv)  Determination of the issue(s) to be addressed at trial; and, (Rev.
- 7126/01)

(v)  Execution of a Pretrial Order by the Hearing Examiner, with a copy
supplied 1o parties, setting forth the trial date and any remaining
requirements for trial preparation by the parties, with deadlines for
such activities. {Rev. 7/26/01)

A request for postponement of the conciliation conference or pretrial must
be submitted in writing 1o the Board at least five (5) working ‘days-prior to
the scheduled conciliation or pretrial date. The Board will-decide whether
1o allow the postponement. (Rev. 7/26/01)

Both parties must provide wiiness and exhibit ists to the Board and the
opposing party. Copies of all proposed exhibits will be supplied to the
opposing party according 1o the schedule determined at the pretrial

‘conference. Actual copies of proposed exhibits need not be filed with the

Board unti] they are introduced at trial. (Rev. 7/26/01)
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ka4 | Appendix Page }W’i



' @ Failure of either party to exchange witness lists, exhibit lists or copies of
proposed exhibits according o the scheduling order, unless an extension is
granted in writing by the Board or its designated Hearing Examiner, may
result in denial of the right to call any witness or present any-exhibit not
supplied in a timely fashjon pursuant to this section. Denial may be made,
at the discretion of the Board, either prior to trial or at time of trial upon
the motion of opposing party or-counsel. (Rev. 7/26/01) :
TRIAL DATES AND ADJOURNMENTS. The Hearing Examiner will setthe
date and time of trial and will notify the complainant and the accused by mail, at
Jeast fourteen (14) calendar days before the trial. The accused and the
complainant have the right to an adjournment of the trial date not to exceed ’ﬁﬁeen
(15) calendar days provided that a writien request for adjournment is received by .
the Board at least five{5) working days before the scheduled trial date. Any
subsequent request for adjournment of the tnal date must be in writing amd
received by the Board at least five (5) working days prior to trial and must state
the reasons for the request. The Board may grant any adjournment sequest upon a
proper and timely showing of good cause. The Board may adjown any trial atits

own volition. (Rev. 7/26/01)

Section 8.

TRIAL PROCEDURE. WITNESSES. Witnesses may be required to attend any
scheduled trial and give testimony when served with a Board subpoena.
.  Preparation and service of a subpoena is the responsibility of the party desiring

atiendance of the witness. {Rev. 7/26/01)

Section 9.

TRIAL BEFORE THE EXAMINER. PROCEDURE. The Hearing £xaminer
will preside over any trial and is authorized 1o make any and all-evidentiary
rulings necessary during the trial. Procedural and evidentiary rules governing
trials before the Board will also apply 1o trials before the Hearing Examiner.
Within twenty (20) calendar days afier the close of the proceedings, the Hearing
Examiner will provide 1o the Board a transcript of the proceedings and a report
summarizing the evidence presented, and containing proposed findings of fact,
conclusions of law and a recommended disposition. At the same time, acopy of
the report only will be mailed to all parties or their respective counsels. Within
rwenty (20) calendar days of mailing the report to the parties, the parties may file
writien briefs with the Board setting forth their respective positions. Any
reference 1o the transcript of the proceedings must be accompanied by pestinent
portions of the transcript. Within ten (10) calendar days of the filing of the briefs,
1he Board may, at its option, schedule the matter for oral argument. The Board
will meet on the date scheduled for disposition and, afier receiving oral argument,
if necessary, deliberate in closed session. The Board shall then, in open session,
render a decision, which will either accept the Hearing Examiner’s repost-or will
make appropriate modifications 10 it. 1f the Board deiermines that the charges are

Section 10.
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Section 11.

Secii-o_n— 12.

Section 13.

Section 14.

Section 15.

Section 16.

sustained, it will then proceed to-the dispositional phase in accordance with
Section 20 of this Rule. (Rev. 7/26/01)

TRIAL BEFORE THE BOARD. PRESIDING OF.FICER The Hearing
Examiner will preside at a trial before the Board, and shall be responsible for
conducting the trial. The Hearing Examiner will rule upon all matters arising in
the course of the trial provided Fire and Police"Commission members are in
attendance and all decisions, determinations and dispositions are made by the

. Board members. (Rev. 7/26/01)

GENERAL CONDUCT OF TRIAL. DECORUM.

All trials conductéd under this rule.will, to the extent possible, be informal.

Testimony may be elicited either through interrogation or in narrative form. The
Wisconsin Rules of Evidence will apply in the same manner that they apply in a
civil case. The Board may relax the rules of evidence if it deems the interests of
justice to be served thereby. The trial shall be conducted to assure fundamental
fairness to the parties. Objections to evidentiary offers and offers of proof
regarding evidence ruled inadmissable may be made and incorporated into the
record. Witnesses may be sequestered at the request of either party or upon

motion of the Board. (Rev. 7/26/01)

INADMISSABLE EVIDENCE. Evidence resulting from personnel investigations
of the Fire Department or Police Department, or from an investigation by the City
Attorney for the purpose of a civil action, or gathered ex parte regarding the -
specific citizen complaint by investigation of the Board, is not admissibie. (Rev.
7/26/01) v i

EVIDENCE ADMISSIBLE BY NOTICE. The Board may take official notice of,
and accept as evidence without additional foundation, the constitutions of the
United States and the State of Wisconsin, the laws of the State of Wisconsin,
applicable case Jaw interpreting relevant legal issues, the Charter of the City of
Milwaukee, ordinances of the City of Milwaukee, Fire and Police Commission
Rules and By Laws, applicable Fire Department or Police Department rules and
regulations, and previous written decisions of the City of Milwaukee Board of

Fire and Police Commissioners. (Rev. 7/26/01)

DOCUMENTARY EVIDENCE ADMISSIBLE VIA CERTIFICATION OR

REASONABLE VERIFICATION. Relevant information or records which are
either certified or contain reasonable guarantees of trustworthiness through

guestioning of the proponent under oath, may be admissible without the necessity
of presenting direct testimony from the source of such records. (Rev. 7/26/01)

TRIALS OPEN TO PUBLIC. All trials are open 1o the public. (Rev. 7/26/01)

=
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Section 17.

Section 18.

Section 19.

Section 20.

Secuion 21.

PRESENTATION OF EVIDENCE AT TRIAL. BURDEN OF PROOF. The
complainant must prove the charges by a preponderance of the evidence. (That is,
the complainant must show that it is more likely than not that the charges are

~ true.) The complainant will make the first presentation of witnesses and exhibits,

after which the accused will have a similar opportunity. Cross examination of all
witnesses is permitted. Either party may be called as a witness: by the otherparty
(Rev. 7/26/01)

TRIAL SUMMATION AND DECISION OF THE BOARD. Ad‘ier presentatlon
of evidence regarding the charges filed against the accused member, each party
will be permitied to offer a five (5) minute summation of the evidence. The Board
will then deliberate in clcsed session to consider the testimony and evidence'
received. Upon reaching a decision by majority vote, the Board will announce 'its

decision on the record, in open session. (Rev. 7/26/01)

TRIAL PROCEDURE. FAILURE TO MEET BURDEN TO RESULTIN
DISMISSAL. If the Board determines that the complainant has not met the burden
of proof, the matter will immediately be dismissed and proceedings terminated. A
summary of proceedmos findings of fact and decision will be prepared by the
Hearing Examiner and signed by a Board member within three {3) working days
afier such decision is made. A copy of the written decision will be mailed to.each

of the parties. (Rev. 7/26/01)

TRIAL PROCEDURE. BURDEN MET. DISPOSITIONAL PﬂASE AND
DECISION. At the beginning of the trjal, the department will provide the Hearing
Examiner with a sealed copy of the employment history and performance secords
of the accused member(s). These file(s) will be retained by the Hearing
Examiner, and will not be opened or viewed by Board members, unless a
determination has been made that the charges have been sustained. If the Board
finds that the accused violated a department rule or proceduse, the Board will
review the employment history and performance records of the membex(s) or such
other personnel records as ihe Board may request. The Board will then receive
testimony, exhibits, and oral argument from each party concerning disposition.
Oral argument will be limited 10 five (5) minutes for each party. Afier hearing
testimony and argument, the Board will deliberate in closed session until a
decision is reached by majority vote. The Board will then announce its decision
1o the parties and the public. A written summary of proceedings, findings of fact
and decision will be prepared by the Hearing Examiner and signed by a Board
member within three (3) working days afier the decision is announced. A-<copy of

the decision will be mailed to all parties. (Rev. 7/26/01)

DISPOSITIONAL OPTIONS. Upon a finding of guiit, the Board has the
following dispositional options: (Rev. 7/26/01)

oy
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(a)
)

©)
(@

Suspension without pay for a set period not 4o exceed the equivalent of 60
working days; or, {Rev. 7/26/01)

Demotion 1o a lesser rank within the department, with acorresponding

" decrease in pay and benefits; or, (Rev. 7/26/01)

Discharge from the department; or, (Rev. 7/26/01)

Other such dispositions as permitted by Jaw.{Rev. 7/26/01)
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Appeal No. | 2004AP3306 Cir. Ct. No. 2003CV8737

WISCONSIN COURT OF APPEALS
DISTRICT 1

STATE EX REL. JOSE CASTANEDA,
PLAINTIFF-RESPONDENT,
V.

WOODY WELCH, CHAIRMAN, MILWAUKEE FILED
FIRE AND POLICE COMMISSION, ERIC MANDEL

JOHNSON, VICE CHAIR, MILWAUKEE FIRE AND  ggp 28, 2006
POLICE COMMISSION, CARLA Y. CROSS,

LEONARD J. SOBCZAK, ERNESTO A. BACA, commelia G. Clark
MEMBERS OF THE MILWAUKEE FIRE AND Clerk of Supreme Court
POLICE COMMISSION, DAVID L. HEARD,

EXECUTIVE DIRECTOR AND MILWAUKEE FIRE

AND POLICE COMMISSION,

DEFENDANTS-APPELLANTS.

CERTIFICATION BY WISCONSIN COURT OF APPEALS

Before Lundsten, P.J., Dykman and Higginbotham, JJ.

We certify this appeal, which will determine the scope of the Milwaukee Fire and

Police Commission’s rule-making authority.

FACTS

This case concerns the ru]e-making authority of a commission with authority over
the largest contingent of police officers and firefighters in the state, the Milwaukee Fire and
Police Commission. At stake is the ability of that commission to promulgate rules that affect
whether citizen complaints against police officers and firefighters will be processed in a fair

manner. 1f the commission’s view of its authority is correct, a complaint against a police officer
Appendix Page/()‘i
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Appeal No ' - Page2 of 6

must be dismissed if it fails to identify the officer, even if the officer conceals his
or her identity. If the citizen complainant in this appeal is correct, the commission has no
authority to adopt rules that screen out meritless complaints and the commission can be

compelled to conduct a trial in virtually every instance in which a complaint is made.

The underlying incident involved several police officers whd executed a search
warrant at a grocery store. The complainant, Jose Castaneda, alleged police misconduct, but did
not identify individual officers because the officers’ badges and name plates were concealed.
The police department supplied the commission with the names of all officers involved in the
incident, but the commission took no action on the complaints because none of the complainanfs
could associate a particular officer with a particular act of misconduct. In its decision not to
proceed, the commission relied on the administrative rules it had enacted for handling citizen
complaints. The commission’s rules, among other things, required that citizens must identify

the accused officer or officers in complaints.

Complainant Castaneda commenced this action and moved for a Jjudgment
declaring invalid the commission’s citizen complaint rules because the commission lacked the
statutory authority to enact them. The trial court granted judgment to Castaneda on his claim,
holding that the commission had no authority to enact rules regarding citizen complaints. The
court also held that even if the commissién had authority to enact such rules, they were invalid
because they conflicted with the legislative intent to facilitate rather than impede the filing and

disposition of citizen complaints. The trial court’s decision has resulted in this appeal.
DISCUSSION

An agency’s rule-making authority must be expressly conferred or necessarily
implied by the statutes under which it operates. Citizens Concerned Jor Cranes and Doves v.
DNR, 2004 WI 40, §14, 270 Wis. 2d 318, 677 N.W.2d 612. We strictly construe the agency’s
enabling statutes, and resolve reasonable doubts concerning implied powers against the agency.
Id. A rule that conflicts with the legislative intent is invalid. Jd.
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]
: WISCONSIN STAT. §62.50 (2003-04) contains legislative provisions
concerning the operation of fire and police departments in first-class cities, and the operation of

the fire and police commissions that supervise them. Section 62.50 contains no express,
unambiguous grant of authority to make rules regarding disciplinary proceedings, whether
initiated within the depaﬂmeht, by complaint to the chief, or by citizen complaint to the
commission. Subsection 62.50(12) provides that on a c'bmplaint of a member’s misconduct
made to the chief, the commission must schedule a trial on the complaint, “under this section.”
Su_bsecﬁons 62.50(13), (14), (15) and (16) set. forth, m detail, the procedures the commission
must follow in its trials aﬁd on member appeéls of discharges, or suspensions imposed within
the department, and the standards for imposin.g discipline on a member. With regard to citizen

complaints to the commission, subsec. 62.50(19), provides in relevant part:

CHARGES BY AGGRIEVED PERSON. In cases where duly
verified charges are filed by any aggrieved person with the board of fire
and police commissioners, setting forth sufficient cause for the removal of
any member of either of the departments, including the chiefs or their
assistants, the board or chief may suspend such member or officer pending
disposition of such charges. The board shall cause notice of the filing of
the charges with a copy to be served upon the accused and shall set a date
for the trial and investigation of the charges, following the procedure
under this section. ' -

The legislature has expressly granted rule-making authority to fire and police
commissions in first-class cities to make rules for the “government of the members of each
department.” WIS. STAT. § 62.50(3)(a). The commission contends that this authority, to make
rules for the government of the fire and police department members, must necessarily include
the authority to make rules for receiving and processing complaints about them. But if the
commission’s rule-making authority is as broad as it contends, it seems odd that the legislature
would permit it to delegate that authority to chiefs who could use it to screen out complaints that
might result in their own dismissal or suspension. Additionally, if the legislature intended a
broad application of the rule-making authority under para. 62.50(3)(a), to all aspects of a
commission’s supervisory operations, there was little need to enact other specific grants of rule-

making authority to the commissions, such as para. 62.50(3)(b), regarding hiring and
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appointments, and subsec. 62.50(7), concerning promotion to vacant positions. It would
seem that if discipline falls within the category of “government,” as para. 62.50(3)(a) uses that

term, so would hiring and promotion, thus rendering the latter provisions superfluous.

v Perhaps a better argument for the commissioh.’s rule-making authority lies in the
fact that, despite the detailed procedural rules for conducting trials on complaints, WIS. STAT.
§ 62.50 provides little or no guidance on how to resolve frivolous or unfounded allegations
against department members short of a full trial of the matter. Nor does it provide any guidance
on how to address the precise problem here, which is the fact that the alleged misconduct
included concealment of the offending officers’ identities. The commission contends that the
logical extension of Castaneda’s argument would bar implementation of any type of screening

procedure, and require the commission to try every single complaint made to the chiefs and

commission.

A primary argument in support of the trial court’s ruling is the fact that the
legislature has granted fire and police commissions in other than first-class cities express and
unequivocal authority to enact rules governing “disciplinary actions against subordinates,” with
“subdrdinates” meaning all departmental members except chiefs. See WIS. STAT. § 62.13(5)
(g). That is by no means the only difference between the stafutory schemes for disciplinary and
complaint procedures for first-class city commissions and those for second-, third- and fourth-
class city commissions, and it is not immediately clear why the enabling statutes are so
different. However, the existence of express rule-making authority for disciplinary proceedings
for one set of cities and the absence of it for another might indicate a deliberate legislative

choice. See State v. Polashek, 2002 W1 74, 430, 253 Wis. 2d 527, 646 N.W.2d 330.

We believe that this appeal raises a significant issue of statutory construction, and
policy, of considerable importance to the citizens, fire and police departments and fire and
police commissions of Milwaukee, Wisconsin’s, largest city. It is an appropriate case for

supreme court resolution.
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{1]
All references to the Wisconsin Statutes are to the 2003-04 version unless otherwise noted.
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STATE OF WISCONSIN CIRCUIT COURT MILWAUKEE COUNTY
BRANCH 18 '

S.TATE EX REL.JOSE CASTANEDA,

Plaintiff,

Case No. 03-CV-008737

WOODY WELCH, CHAIRMAN, MILWAUKEE
FIRE AND POLICE COMMISSION, ERIC MANDEL JOHNSON,

VICE CHAIR, MILWAUKEE FIRE AND POLICE

COMMISSION, CARLA Y. CROSS, LEONARD J. SOBCZAK, _
ERNESTO A. BACA, MEMBERS OF THE MILWAUKEE FIRE . e ’\
AND POLICE -COMMISSION, AND DAVID L. }EA@/r“' : ,
EXECUTIVE DIRECTOR, MILWAUKEE FIRE AND ;
POLICE COMMISSION

. L ! \ =-‘
Defendants. , L ‘ _’/.-\ \

DECISION \_ T

This action is before the court on plaintiff°’s motion for declaratory judgment
seeking a determination that Rule XV1I of the Milwsukee Fire and Police Commission is
invalid as not authorized by Wis. Stats. §62.50. The court has had the opportunity to
review the written submissions of the parties, the presemations upon oral argument, and

the record in the case. For the reesons set forth herein, plaintifi’s motiondor declaratory

judgment is granted.

4 ;
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BACKGROUND

Section 62.50 of the Wisconsin Statutes applies 1o cities of the first cless and
_requires the establishment of a board of fire and police commissioners. This statute sets
forth the composition of the board, its duties and responsibilities, and its powers.

The rulemaking power of the Milwaukee Fise and Police Commission<FPC) is set

forth in Wis. Stats., §62.50(3):

(2) The board may prescribe rules for the .government of the
members of each department and may delegate its nidemaking authority to
the chief of each department. The board shall prescribe a proceduse for
review, modification and suspension of any rule which is prescribed by the
chief, including, but not limited to, any rule which is in effect on March

28, 1984.

(am) The common council may suspend any rule prescribed by
the board under par. (a).

(b) The board shall adopt rules to govemn the selection and
appointment of persons employed in the police and fire departments of the
city. The rules shall be designed 10 secure the best service for the public in
each department. The rules shall provide for ascertaining, as <far as
possible, physical qualifications, standing and experience of all applicants
for positions, and may provide for the competitive examination of some or
all applicants in such subjects as are deemed proper for the purpose of best
determining the applicants’ qualifications for the position sought. The
rules may provide for the classification of pesitions in the service and for a
special course of inquiry and examination for candidates for-each class. -

(c) The rules of each department shall be zvailable 10 the public at
a cost not 1o exceed the actual copying costs.

Section 62.50(19), Wis. Stats., entitled Charges by Aggrieved Person, sets forth

the procedure for citizen complaints to the FPC:

In cases where duly verified charges are filed by any aggrieved
person with the board of fire and police commissipncrs, setting forth
sufficient czuse for the removal of anv member of either of the
departments, including the chiefs or their zssisiants, the board or chief
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may suspend such member or officer pending msposmon of suchcharges.
The board shall cause notice of the filing of the charges with a copy to-be
served upon the accused and shall set a date for the trial and investigation
of the charges, following the procedure under this-section. The board shall
decide by a majority vote and subject 10 the just cause standard described
in sub. (17) (b) whether the charges are sustained. If sustained, the board
shall immediately determine whether the good of the service requires that
the accused be removed, suspended fom office without pay for a period
not exceeding 60 days or reduced in rank. If the charges ave not sustained,
the accused shall be immediately reinstated without prejudice. The
secretary of the board shall make the decision public.

- The rule at issue in this case is FPC Ruje XVII, entitled Citizen Complaint
Procedure, relevant sections of which are as folows:

Section 1. CITIZEN COMPLAINT DEFINED. A citizen complaint
is any written communication received by the Fire and Police Commission
which alleges a violation of rules or standard operating procedures by &
member of either the Fire or Police Department, which meets the
requirements of Sections 2, 3 and 4 below. '

Section 2. WHO MAY FILE A CITIZEN COMPLAINT. Any
aggrieved person may file a writien complamt alleging misconduct by a
member of either the Fire Depanment or Police Depariment. An
aggrieved person is someone who is directly affected by the alleged
misconduct, or the parent or legal guardian of a minor who is directly
affecied by the alleged misconduct.

Section 3. WHERE AND HOW TO FILE. A complaint alleging
misconduct by a member of either the Fire or Police Depariment must be
filed by mailing or delivering a properly executed complaint to the Board
of Fire and Police Commission, City Ball, 200 £ast Wells Street, Room
706, Milwaukee, W] 53202.

Section 4. CONTENTS AND FORM OF COMPLAINT. The
complaint must state, in plain language, the full name, addsess and
ielephone number of the complzainant; the name, badge number or other
identificetion of the accused membex(s); the date, approximaie time and
Jocation of the incident; and a description of the allege misconduct.

The complainant{aggrieved person) must specify whether the complaint is
being filed pursuant 1o Section 62.50(19) of the Wisconsin Statuies or the
City of Milwaukee Charger Ordinances.

(¥1]
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‘ {a) 1f the complaint is filed under the State Statute, the complaint
must describe individual aets of each accused member which wouid
constitute grounds for removal {firing) -of the membens) from the
department. The complaint must be signed by the aggneved person. or the

_parent or ]ega] guardlan of an aggrieved minor, in the presence of a notary.
The person signing the complaint must, upon ocath or affirmation, declase
that the contents of the complaint are true and correct 4o the best -of that
person’s knowledge. The complaint must also-be sxgned and dated by a

notary.

() If the complalnt is filed under the Charter Ordinance, the complaint

" must describe individual acts of each member accused which would be
grounds for discipline. The complaint must be s;gned by the aggnieved
person or the parent or guardianof an aggncved minor.

The Fire and Police Departments -shal] permit the f.x«ecutive Director, or
designee, 10 access all department records other than personne] records
which are relevant to the incident stated in the complaint, -2as may be
necessary 1o determine the identity of the officer(s) involved. Any secords
reviewed are for this limited purpose only. Should provisional jusisdiction
be granted, the accused member(s) shall, upon request, be provided with
copies of documents used to establish identity.

Section 5. RECEIPT OF COMPLAINT AND TRANSMITTAL TO
BOARD. Upon receipt of a complaint at the Fire and Police Commission,
a docket number will be assigned. The complaint will then be given to the
Committee on Rules and Complaints and placed on the Rules and

Complaints Committee agenda.

Section 6. PROVISIONAL JURISDICTION AND FURTHER
APPROPRIATE ACTION.

(a) The Commitiee on Rules and Complaints will review all
complzints and determine whether the Board hes jurisdiction over both the
accused member and the subject matier of the complaint.

(b) The Commitiee will report to the Board secommendations
regarding provisional jurisdicion and will secommend one of the
following alternatives:

Q) That the complaint be dismissed Jor lack of presecutorial
merit or for such other rezson as may be Geiermined by the Committee, or
that the complaint be dismissed and seferred 10 the Milwaukee Police or
Fire Department for investigation and disposition; or

(ii) That the matier be refeired 10 the Board, or 10 a Hearnng
Examiner 10 be designaied by the Board, for conciliation, pretrial and inal;

or
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{iii) that the complaint be held in commitice 40 -give saaﬁ' an
oppormmty 10 obtain additional information: or
(V) other such actions s the'Commiitiee may deem appropriate.

(e}~ Upon: recelpt of the fecommcndanon .of the Committee, the Board,
by majonty vote in open session, will make and announce its decision
regardmg avhether prowsmné] Jumsdac{wn will be granted and how the

maner isto proceed

(d_:) 1f Erovzsaonal Jursmcuon is not gramed 1hc Board w1]l ézsmlss ihc

- complaint and” ‘wal] advise the. compiamam in writing of the denial .and
' rcason(s) for such dema!

(). Ifthe BoaJd grams prows:ona} _]unsdlcnon, the comp,amt wx]l be
notifiedin wiiting of such action. A copy of the complaint and a Notice-of
Complaint will be served upon the accused membex(s) and the Chief of the
department,” With a statement’ indicating the department rule which is
al]eged 10 havc bcen Vi o]a{cd.

- In this action, plainufl .c-onlenés’“ij?jai;fkﬁic XV as adopted and applied exceeds
the statutery auﬂﬁbﬁt_y of §62.50, Wis. '_'S’.atis:,‘:’fbecause it contradicts the language of the

statute and is 'iﬁééns{is:em withithe ‘icgi"siaﬁiié?imeni: :

on September:38, 2002, at approximaie"!y ‘9:00am. The police were «ex-ecmmg a seasch
warzant 10 investigate the sale of prescription drugs.

According 10'the allegations in the comp,aml plaintiff and -others were working at
these ]ocauoné u"hen 2 Iaroe num’oef of mcn cﬁlcred with wcapons dra'ma mciudxng
handguns sholguns ané nfles. They were yc!ima and shouimg m Engiash ‘however,
many of the workcrs present at the ime spoke only Spanish. The men were wearing blue
jackets o1 vesls w;th 70 badee numbers or namep,ales Jdenuf\ang mfo;mauon had been

concealed. ]Dd;'v'idua]s were detzined Jor hours and forced 1o lie on the floor or stand

with their hands raised over their heads for exiended penods of time.
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On November 7, 2002, plaintiff, Jose Caslaheda,_‘and 24 other employees, filed a

joint complaint with the FPC pursuant 10-§62.50{19), Wis. Stats. in their Joint-complaint,

.

‘they describe the incident in detail, refer 10 the Milwaukee Police Department rules -and

~ regulations they a]]ege_ were violated, and request that the FPC “investigate the actions of

O D DL S s

all police officers in any way related to and/or involved in the above-described events,

fnc]uding the police chief, his command and supervisory officers, detectives and patrol

o R T

officers.” [A copy of the Joint Comiplaint is attached to this-decision as Exhibit Al
On September 30, 2003, afier the FPC had taken no action on the complaint,
plaintifif commenced this action seeking mandamus relief.
On October 2, 2003, the FPC met and decided that the complainants had not
“complied with FPC Rule XVII. The FPC voted 1o sefer the joint complaint to then Chief
Arthur Jones to investigate and 1o *“take appropriate action.” The FPC stated that it was
’ not dismissing for lack of proseculoﬁal merit because that would be “sweeping the matter
under the rug.” The FPC stated that the basis for the action was that the complaint failed
to identify specific acts By specific police officers. The transmitial Jetter 1o then Chief
Jones, from David L. Heard, the Executive Director of the FPC, stated:
The complaints allege numerous and ofien broad allegations of
misconduct, but do not identify specific department members who are
alleged 10 have commitied any such acy(s) of misconduct. The Board of
Fire and Police Commissioners did not take provisional jurisdiction over
these matters and have referred them 10 your office for a full investigation
and appropriate disposition. ‘
Upon completion of your investigation, it is anticipated that a repon
concerning your findings will be generaied and that a copy of such report
will be provided 1o each of the complzinants and 1o this office.

Plaintiff argues that the hurdles set forth in Rule XVII are too restrictive and act

2s a barrier for citizens 10 complain agzinst the police or fire depariment. Plaintiff 2lso
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argues that Rule XVIlis in vio-!amion of the auihoﬁtj';;gaxﬂed 10 the FPC under ’\.Vis.”S'{al_.
§ 62.50. Plaintiff contends that Wis. Stat. § 62.50(3) which gives the FPC miemakmg
. authority limits the FPC to two areas: (1) rules for the govemment of its members, and
- (2) rulés gox.'erm'ng the selection and appointment of persons-cmployed in the police and
fire departments. FPC Rule XVII concems neither of these areas but addresses the
procedure for a citizen to complain to the FPC a.md is not authorized under §62.50(3).
| Moreover, FPC Rule XVII (6) whiﬁh permits the referral of a citizen complaint to‘thc
Chief of Police for resolution is in direct contravention of the intent of the légis!aturc in
enacting §62.56(19). |

Defendants argue that Wis, Stat. 7§62.SO( 17) gives the FPC aulhon'tyv{onenact'-kl;l'e»
- XVII. According to defendants, subsections (17) and (19) need 1o be sead together.
Subsection (19) allows an aggrieved person 10 {file a complaint, while subsection {17) sets
forth standards 1o be applied when reaching a decision about charges sgainst a member of
the fire or police department. When these two provisions are read 1ogether, they authorize
the enactment of FPC Rule XVIL.

In sddition, defendants contend that subsection (19) does not instruct the
Commission on how to investigate a complaint so that the FPC has the authority to refer
the citizen complaint 1o the Thief. In the instant case, defendants contend plaintiff did
not éel forth sufficient information in accordance with subsections (17) and (19) for the
Board 10 1zke provisional jurisdiction.

On Ociober 8, 2003, plainiff filed an amended complaint with this court adding a

claim for Declaratory Judgment. The mandamus issue is not before the coust at this time.
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The only issue before the court is plainifi”s decleratory judgment clzim that:

1) FPC Rule XVII Citizen Comp]aint?rocedwe is invalid because it
is inconsistent with Wis. Stats §62.50 and because the FPC had no
authonity under Wis. Stats. §62.50 10 promulgate said rule; and '

) The Milwaukee Police Department policy and practice that permits
police officers, when conducting the people’s business, 10 hide their
identities from the people so 2s 1o render impossible the investigation of
charges filed under Wis. Stats. §62.50(19), is unlawful 2s a violation of

Wis. Stats. §62.50(19).

ANALYSIS

This is a case of first impression addressing the power of the City of Milwaukee
Fire and Police Coinmis_sion 1o promulgate FPC Rule XVIL The issue presented is
whether the FPC acted within its statutory authority in promulgating Rule XVH which

sets forth specific requirements for the filing and reviewing of citizen <complaints. The

issue presented involves the interpretation of Wis. Stat. §62.50 to determine whether Rule
XVII is a valid exercise of the FPC’s authority. The parties do not dispute that the FPC is
,lo‘be treated as an administrative agency. Nor do the parties dispute that the purpose of
§62.50(19) is 10 enable citizens 10 file comp]aims_conoemiﬁg the conduct of members of
the fire or police department and Lave them heard by an independent body outside of the

department.

In Wisconsin Citizens Concerned for Cranes and Doves v. Wisconsin Depariment

of Natura] Resources, 2004 W] 40, § 14, the Supreme Court established the methodology

for couns o follow 1o determine whether an zgency has oversiepped its rulemeking

authonty:
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In determining whether an administrative egency-exceeded the scope of s
authority in promulgating a rule, we must examine the enabling statuie 10
ascertain whether the statute grants express or implied authorization for
the rule. ...{Aln agency’s enabling statute is to be strictly construed.
We resolve any reasonable doubt pertaining to am -agency’s implied
powers against the agency. Wisconsin has adopted the “clemental”
approach 1o determining the validity of an administrative nule, comparing
the elements of the rule to the €lements of the enabling statute, such that

. the statute need not supply every detail of the rule. lf the rule matches the
elements contained in the statute, then the statute expressly authorizes the
rule. However, if an administrative rule conflicts with an unambiguous

_statute or a clear expression of legislative intent, the rule is invalid.
(Citations omitted)

As stated in Conway v. Board of Fire and Police Commissioners of the City of

Madison, 2003 W1 53, 130:

We should first ook 1o the plain language of the statute. 1f the language

of the statute is clear and unambiguous, we apply the language 10 the {acts

at hand. In addition we consider the sections of the statute in relationship

to the whole statute and to related sections. Generally, we-construe words

and phrases according to common and approved usage, and if necessary

may consult a dictionary. However, such reliance on a dictionary does not

mean that the statute is ambiguous. (Citations omitted)

Applying these concepts, the count first examines §62.50 to determine what
‘rulemaking authority was granted 10 the FPC by the legislature. The plein language of
§62.50 demonstrates that it is not a statute which sets forth an agency’s general duties and

responsibilities and leaves the rest 10 agency rulemaking. The language used in §62750
demonstrates that the legislature intended that any rulemzking be limited to certain
prescribed subjects.

Section 62.50(3) sets forth the FPC rulemaking zuthority. This grant of
rulemzking suthority is limited to rules for the government of the members of each
depaniment znd 10 govern the selection and appoinument ©f persons employed .in the

police and fire departments of the city. There is no zuthonty for rulemezking in -other

Yo
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areas, specifically in the area of citizen complaints under §62.50(19). The f'only ‘other

~ subsections making reference 10 rui-c;.s have a direct corelation with subsection {3), by
subject matter and by the inclusion of the language “in accordance with such ;«r-uics and
regulations.”

For example, subsection+(4) relates 10 the publication and distribution of the rules
and states that the selection of persons for employment, appointment or promotion shall
be made “in accordance with such rules and regulations.” Subsection .,(4) does not
expand on the rulemaking authority granted in '§62.50(3). Subsection 5) refers 1o -the
rules and regulations in the context of examinalioﬁs Jor employment. This section does
not expand oﬁ the ruleméking_ authority granted in-§62.50(3). Subsection (7) refers to rthe
rules and regulations in the context of vacancies in specific positions. This-section does

not expand on the rulemaking authority granted in §62.50(3).

It is significant 10 note that the phrase “in accordance with such rules and
regulations™ is not used in other subsections of the statute. Instead, the term “under this

section” is used which is a clear expression of legislative intent to not authorize

rulemaking authority in those areas. Consistent with the dictaies of Conway, 2003 W1
53, 930, one must *“consider the sections of the statute in relationship to the whole statute
and to related sections.”

Qualifying language such as “under this section” which is found in varjous
‘subsections reflects the intent of the legislature 10 “occupy the field” of regulation. For
example, subsection (7)(b), refers 10 filling the vacancy of the office of the inspector of
police or captain of police, subject 10 suspension and removal “under this section;”

subsection (8), refers 1o vacancies of the first assistant engineer, subject 40 suspension

10
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and re_mova] “‘under this secu'on;’.’ subsection (11), refers 1o the discharge and suspension
of members ‘‘under this section;” subsection (12), refers <o the ordering -of a trial “under
| this section;” and subsection (16), refers to “any trial or inv;esii-gazibn under this-section.”
_ Wht_:n read together, these provisions indicate the legislatuse intended to delineate all
necessary procedures and not grant addﬁional rulemaking power with respect to
disciplinary procedures. -Other ex gﬁqp]-es of -]egis-lafive intent 10 limit agency authority are
] foupd in subsections (13) and (20) which specify in cﬁcnsive detail the appeal process
for the dischaf-ge or sﬁISpcnsion of a mcmb;:r. These sections set forth the format,
inéluding the specific language, 10 be used in requesting an appeal. This specificity
evinces a clear Vintcnt to .pr_e.clude general rulemaking authority in the asea of suspension
or removal of members.
In addition, some subsections, such as (7)Xa),{15), and (16) sefer 10 other statutes
and require that the FPC cdmp]y with those provisions. For example, subsection (7){a)
requires that the removal of the assistant chief shall be pursuant 10 section 17.12(1)(c),
Wis. Stats. and subsection (]_6) refers 1o the 1aw governing trials before municipal judges.
Again, such detailed procedures in the §1am1e itself evidence intent 10 preclude -general
rulemaking authonity.
Limitng language is found in §62.50(19). This subsection disecis the FPC 10 “set
a date for the trial and investigation of the charges, following the procedure “under this
section.” (Emphasis supplied) Subsection (19) zlso requires that the board decision shall
be subject 10 the just cause stancard described in subsection (17). The {egislature

intended 10 occupy the field with respect 10 citizen grievancss.
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Defendants cite the reference in subsection {19) 10 subsection (17) 10 Asu;pboﬂ their
position but that reference is to the. “Just cause” slandard that must be applied by the
board before any police officer may be disciplined whether the charges originate \\;i-th the

board,. the chief, or an aggrieved person. Nothing in thgt reference suppons ’F?C Rule
XVII. Moreover, subsection (19) contains the limiting ‘‘under this section” language
rather than the more cxpapsive “in accordance wiih such rules and réguiations.” Given

- that ﬁitizen complaints could Jead to disciplinary action, 'thi_s disﬁnc!ion is-«con%a'slcnt with
the statutory framework of the statute,

Defendémts rely on Conway v. Board of Police & Fire Commissioners, 2003 W1

53, in support of ;heir statutory analysis. Conway involved an analysis of §62.13,
concerning the Fire and Police Commissions in certain ‘citkves not of the First Class. In
'QM, the Supreme Court rejected a challenge 1o Rule 7.20 which was adopted by the
N Madison Fire and Police Commission. Rule 7.20 authorized the Madison FPC to
delegate certain proceedings 1o a hearing examiner. The Supreme Court in Conway
applied the samé methodology of examining the plain language of the legislation as this
court is applying in the instant case. Although the subject matter in each S{amle is the
same, the authonty of a fire and police commission, there are significant differences in
the language used by the Jegislature that compels 2 different result as 10 rulemaking

authonty.

There are significant differences between these two statutory provisions. Section

62.13 contzins broad language with rulemaking powers seferred 10 in several areas
throughout the statute. This is in sharp contrast with §62.50 which has the limited

reference 1o rulemaking in §62.50(3) and comtains the restrictive language “under this

12
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section” ihfoﬁghoul the statute. Of particular réievancc 10 the instant case is the
differcncé beﬁvecn the statutes in lh.e area of disciplinary adibns and the invcsligaﬁon
and tral of charges against members. Section §62.13(5) which ~g§\'ems disciplinary
vacfioﬁs against subordina{es contains the following language in«(5)}(g): *Further rules dor

‘the administration of this subsection may be made by the board.” In Conway, the Court

‘found that §62.13(5)(g) provided ‘express authority 1o the Mééison FPC 1o adopt Rule
7.20. giyen the use of the expansive term “administration.” |

Section 62.50 contains no such broad'fanguagc. Rather, the limiting Janguage
throughout §62.50 as described above reflects the intent not to provide such broad
authority. The rulemaking authority of the Milwaukee FPC is limited to rules for
governance ana selection only. ]t does not grant authority Jor rules with respect tob
investigation and trial procedures.

Defendants contend that the language in §62.50(3) “for the government of the
members” is equally expansive language and should be interpreied to include the
disciplinary process. But the plain language of the .s-:atule does not support thxs
interpretation. The dictionary defines “government” in this-cbmcxl as “direction, ‘control,
management, rule.” This definition is consistent with the limited interpretation as
discussed above, not an expansive one to cover areas such as investigation and trals. 4n
addition, the statute as a whole does not support an expansive interpretation.

Rather than use the language “in accordance with such rujes and regulations”
when reference is made to disciplinary proceedings. there is -definite shifi in the language
used 10 the phrase “under this section.” 1f the Jegislature had intended the board i§ have

rulemaking authority in this area, it would have veed the phrase “in accordance with such
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rules and regulations” but it did not do so. In zddition, the fact that the szatui-e-s:pclls out
the process for investigation and tri al. with respect to disciplinary proceedings :e’vi’r‘)ces the
legislative intent to preclude additional rulemaking.
Another significant difference between the statutes is the expansive statement of
legislative intent applicable 10 §62.13 and iis interpretation. Section 62.04, Wis, Stats.,

provides:

For the purpose of giving to cities the largest measure of self-
government compatible with the constitution and general Jaw, it is hereby
declared that s5.62.01 10 62.26 shall be liberally construed in favor of the -
rights, powers and privileges of cities 10 promote the general weHare,
peace, good order and prosperity of such cities and the inhabitants thereof.

This legislative directive was a significant factor to the Court in upholding tl'le
rulemaking authority of the Madison FPC. In the instant case, there is no similar

statement of legislative intent. The language of §62.50 is narrowly drawn; it is specific;

it contains no broad grant of rulemaking authority; it contains no statement of legislative

intent that such broad authority be granted.

Even if one could find that §62.50 provided broad rulemaking authority, the rules
as adopted and implemented by the Milwaukee FPC have served 10 frustrate rather than

further the intent of the Jegislature. In Conway, much weight was-given to the {inding

that the rule adopted by the Madison Board of Police and Fire Commissioners was a
reasonable means of carrying out the inient of the legislature. The Court held that Ruile

7.20 was a “‘rational and efficient means of carrying out the board’s duties under 62.13.”

Conway, 2003 WI. 53, 93.
FPC Rule XVII has been shown to have no such effect. Rather than{acjlitate the

processing of citizen complzints, the rule has served as a barrier to citizens seeking

14
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redress from their government. Here, citizens, represenied by counsel, filed a-complaint
in November 2002, a complaint w-hj;:h is detailed and specific as s.et‘forth in Exhibit A,
To date the FPC has not set a date for investigation énd tnal.
| Défendants contend that the reason for the delay in the investigation and trial is
complainants’ failure to identify the oﬁicers.as required by Ruje XVIIL. They cite Rule
Xvi ‘(4) that requires the complaiﬁam 10 specify the identity of the accused and the
) pam'c;ular acts that would constitute grounds for removal of a particular member. This
argument ignorcs the cc;mplainams’ al]egaiio;; that the officers ddi&ralcly ctoncealed
their identities on September 18, 2002, thus precluding their identification. The
complainants di'd's_t‘ale the date, time and location of the incident and sufficient other
information-that the FPC could obtain the names of those officers assigned 10 execute the
search warrant from the department records. Indeed much of that information has been
 obtained although it is not clear to what extent the FPC assisted in obtaining that

information or whether complainants had to file open records requests. But according to

the defendants, the joint complaint is still insufficient even if the names of all of the
mnvolved ofﬁccrs»are now known. The complaint failed as not being sufficiently specific

as 1o which officer is alleged 1o have violated which specific rule.

Again, this fails to respond 10 the allegation that identities were deliberately
concealed. For the purpose of this motion, if the facts in the joint <omplaint were
presumed 1o be true, defendants’ pesition is that despite abusive conduct and numerous
violations of department regulations, there is no recourse in the FPC. The FPC pesition
js that even those officers who may have planned or zpproved of this conduct could not

be held accountable. Jt is surpnising lhgl the FPC, the agency responsible for providing

IS
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citizen oversight of the police department would affirmatively condone the conduct
described in the joint complaint by taking the position they are powerless 10 veview these
_a]]egat'ior;s. This conclusion is not consistent with the legislative intent 40 provide a forum
-for citizen grievances.
Defendants contend that another reason for dé!'ay is that complainants have not
stated ‘sufficient basis for the removal of any o%ﬁws. Defendants contend that an
'_aggn'e\’ed person can oTx’ly seek a remedy unc?gr subsection (19) when they are seeking
the removal of an officer, pointing to the language: “In cases where duly venified charges
are ﬁ]ed by any aggrieved person with the board of fire and police commissioners, setting
forth sufficient cause for the removal of any member of either of the departments . . . .”
This argument fails 10 consider subsection{19) in its entirety. Subsecti.on (19), requires
the board 1o make a decision whether the charges are sustained and if sustained,
determine if the accused is to be “removed, suspended from office without pay for a

period not exceeding 60 days or reduced in rank.” 1if only complaints which set forth

sufficient cause for removal were 1o be permitted, the language as to the board’s decision
would not be necessary. As directed by Conway, the language of the statute must be

considered as a whole.

This Court is not persuaded that citizens cannot complain under §62.50(19) if
they are seeking something Jess than réemoval of an officer. To the extent Ruje XVI

- iy Py ‘
precludes citizen complaints that fail 10 state cause for removal but may staie cause for

other disciplinary action, it is in direct contravention with §62:50(19). Moreover, in the
S s |
instant czse, this was not the siated reason the FPC declined 10 set a date for investigation

znd wnal for the plaintifl"s complzint.

16
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Section 62.50(19) is a clea; expression of Jegislative intent that citizens be
provided the opportunity to file citizc‘n -éomp}aims and 10 hav.e‘ a review of the conduct to
which they object. The intent is to provide: citizens, generally uhrepresenled by counsel,
with a meahs to complain to the FPC, the body charged with the responsibility 4o
investigate and determine such comp]afnts. In adopting Rule XVI1, the FPC hes
engrafied a complex layer of requirements onto §62.50(19) that was not contemplated by
th;z legislature and which serves to frustrate the legislative purpose.

Citizens shouid be able 1o articulate their concerns that an officer abused them
and describe thé time, place, location and circumstances which gives sufficient notice 10
the FPC. Tq add the requirement that the citizen set forth the specific violation scrvcs
only 1o frustrate and discourage such complaimts. This may Be the intent of the FPC, But

this certainly was not the intent of the legislature.

Nor is there any merit to the argument that without Rule XVII there would only
be trials by ambush. The plain Janguage of the sitatute does not support such an-extreme

position. The FPC has the authority for “trial and investigation.” Trial by ambush is not

the logical or necessary result if there is no Rule XVII. Nor is having such a requirement
necessary 1o ensure the rights of the officers. The right of an officer 1o due process
protections is ensured in §62.50. Section 62.56(]9), requires that with respect to any
citizen complzint the “just cause™ standard would still apply, as well as all the due
process protections delineated in the statuie, before any action tould be taken against any
specific officer. The efficiency and faimess of the disciplinary hearing process is not

adversely affecied by ensuring an efficient and fzir process for citizen grievances.
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Defendants contend that complainants must not only identify particular o‘fﬁce%s
but théy must specify whether the co.mp}aim is being f¥ed pursuvant 10 $62.50(19) or the
City of Milwaukee Ché:‘lef Ordinances and specify the mic'vio}axion.
| | Rule XVI1I w.ou]d require a citizen 1o find out whai all the rules of the department
are, determine which rule applies to the harm they wish to complain about and determine
whether this is a violation of the slafﬁle or the City-Chaﬁer. Then the citizen would have

10 prépare a complaint setting forth with specificity ihe_«ruie violation alleged. This
would be a difficult task”fbr anyone especia]]y';givcn the reality that most ﬁersons would

not have access 1o counsel.

In those instances in which the citizen is able 10 name an officer, the next hurdie

would be to Jocate the rules. In response to the plaintiff’s argument that the rules were

E .not only difficult 1o obtain but were daunting 1o the average citizen, the defendants
} | responded that the rules were available in all the public libraries. Counsel or defendamts
offered 10 provide the court with a copy. Shortly afier oral argument, counse] filed a
stack of documents over three inches high. Thcse; are the rules and regulations and
standard operating procedures of the Milwaukee Police Department. Copies are available
at the library, however, counse] for defendants candidly admitted that the <opies in the
Jibrary are from 2000 and do not reflect the most current updates.
To require a citizen to comb through these rules and determine which one or ones
are applicable and whether their complaint implicates the state statute or the City Charier
is unreasonable and not consistent with the intent to give the citizen access 10

government. There 1s no basis 10 conclude that Rule XVII is a “rational and efficient

.

means of carrying out the board’s duties.
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The instant case is a pnme example why ﬁuls XV1 is a violation of '-§6-250=as the
Rule has operated to defeat the cor.np!aim of 25 citizens secking an investigation of
alleged police misconduct. The joint complaint filed by the plaintiff and others contains
_lspeciﬁc allegations concerning ihe incident on September 18, 2002. Some of the
a]]egations/ cite specific rule violations. For éxamp]c, a pqr{ion of the complaini states:

2. That police improperly and umrezsonably executed the search

warrant by engaging in excessive force and violence against innocent

employees, customers and others lawfully present on the premises, and
causing fear in such innocent persons by, among other things: ’

a Entering the premises screaming and shouting in English
only, and manhandling and frightening people who didn’t understand their
orders; ' o

b. Entering the premises with their police identities hidden, so

that employees and customers could not deterimine whether they were in

fact law enforcement officials;
c. Entering the premises with guns drawn, including
handguns, shotguns, and semiautomatic rifles, and pointing and waving

them at persons;

d. Pointing guns directly in the faces of persons;

€. Jabbing guns hard into the bodies of employees;

f Forcing pregnant women to lie on their siomachs, then
jerking them hard to their feet;

8. Pushing or otherwise forcing employees at the tortilla

factory to lie on the ground; 7
h. In violation of MPD Policy 3/360.15(f), bringing in large

and frightening police dogs 1o the general area where employees werse

herded 1ogether in close confinement;

Despite this extensive and detailed complaint, and despiie the efforts of counsel,
the FPC has declined 1o set a date for “t5al and investication of the charges.” Instead the
FPC applied Rule XVII (6)(b)(i). Under this section, the FPC Commitiee on Rules and
Complaints will report to the board recommendations jegarding provisional jurisdiction

and may recommend that the complaint be dismissed and referred 10 the Milwaukee

Police or Fire Department for investication and dispesition. In the instant case, the FPC
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‘dlsm’ssed the complaint and seferred 11. to the Chuefl of Police dor sesojution. PlaintifT
contends that Rule X V11, Section 6{b)(i) is in violation of §62:50. This coust agrees.
Again, the court Jooks 1o the language of the statute. .Saubsec{ion 62.50(39)
addresses charges by an aggrieved person. This section states that the board is to take
action with regards 10 a complaint by an agg]ievcd person:* Throughout subsection(19),

the legislation réqUires the board to take action:

In cases where duly venified charges are filed by any aggrieved
person with the board of fire and police commissioners, setting forth
sufficient cause for the removal of any member of <ither of the
departments, including the chiefs or their assistants, the board -or chief
may suspend such member or officer pending disposition of such charges.
The board shall cause notice of the filing of the charges with a-copy to be
served upon the accused and shall set a date for the trial and investigation
of the charges, following the procedure under this section. The board
shall decide by a majority vote and subject 10 the just <ause standard
described in sub. (17) (b) whether the charges are sustained. If sustained,
i . the board shall immediately determine whether the good of the service
b requires that the accused be removed, suspended from office without pay

for a period not exceeding 60 days or reduced in rank. If the charges are
not sustained, the accused shall be immediately seinstated without
"prejudice. The secretary of the board shall make the decision public.

{Emphasm supplied]

;::

All responsibility is placed on the board, not the chief. In this subsection, where
the legislature intended the Chief to play a role, for example with respect to decisions on
suspension, the Jegislature stated the “board or chief.” There is no legislative intent for
complaints to be referred to the Chief for investigation and trial. No other provision of
§62.50 provides support for Ruje XVi] (6)(b)(3).

In other subsections, the legislative inient for the invoivcmem and responsibility
of the Chief is specifically set ferth. In oral argumem,' defendants conceded that
everything in §62.50 is driven by the Chief, except subsection (19).

Finally, subsection (12) providés:
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Trial to be ordered. Whenever complaint against any member of
{he force of either department is made-to the chief thereof, the chief shall
immediately communicate the same to the board of fire and police
commissioners and a tria] shall be ordered by the board under this section.
éornp]'aints 1o the Chief are 1o be referred to the FPC, not from the FPC 4o the ‘Chief.
‘Ru]e XV flies in the face of this Jegislative directive. Under Rule XVII the FPC has
ébdicated its responsibility and abandoned its ultimate declision making authority. .Th-is
court ' is encouraged by the response of the cument Chief of Police 10 the boncems
expressed in the joint complaint and kno@s that d:'scussfons continue. But the issue
before this court is whether complainants are entitled to have an investigation and trial by
the FPC. |
Despite this clear legislative mandéic, the FPC referred the joint complaint to the
Chief. Given the language of | tﬁe letter of referral, this was not a request to obtain

information to assist the FPC in the investigation and trial of this complaint, this was a

dismissal of the complaint and referral 10 the Chief for resolution. The FPC is charged

with the responsibility 10 investigate a citizen complaint, not the Chief. if the legislature
had intended that the citizen complaint be resolved by the Chief then subsection«(19)
would not have been included in the Jegislation. Section 62.50(19) is in the legislation
and must be given its plain meaning. Moreover, Rule XVI] (5) which authornizes referral
10 the Chief does not “ensure that the ultimaie decision-making authority remains with
the board.” See Conway, at §59. The referral 1o the Chief contains no time limit and no
requiremeﬁl of any response, but sends it 10 the Chief 10 izke action or not take action.

eover. in the instant case, such a refesral ignores the fact that the complaint identifies
or , : g

the Chief as one of the individuals complained against.
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Defendants cite Conway o support their position that the FPC can use agents.as

investigators and contend that the FPC is using the Chief as its a.-gém. if the FPC
intended the Chief to act as its agent, it should have set specific expectations Yor the
_inves_tigation and a daie certain for a report, but it did not do so. Ruje 7.20, at issue in
Conway, requires the hearing examiner, the égem used by the Madison FPC, to provide

_the board a comprehensive report, including an evaluation of witness credibility and

demeéno_r, and recommendations Jor disposition. Pioc_cedings before the hearing
examiner must be recordled. Additional procce&ings before the hearing examiner or the
board may be ordered. These protections were essential in the Court’s {inding that the
“board remains the ultimate decision-meking authority, and, therefore, has not
impermissibly abdicated its duties 10 a hearing examiner.” Conway, 50.
In the instant case, the joint complaint was filed on behalf of 25 citizens relating
4 10 a specific event, the execution of a search warrant. The names of the officers assigned
to execute on the warrant is certainly information that the FPC could obtain in a
reasonable amount of time. The allegations against the individuals are specifically stated
and in some instances reference is made 4o specific rule violations. The complainants are
represented by anomeys and yet there is still no response. There is no evidence that in
adopting §62.50(19), the legislature iniended that citizens would have to negotiate such
complex procedusal requirements end adminisuative hurdies 1o have their complaints
heard. Rule XVII, rather than provide an efficient and fair process for citizen complaints
has servéd as a way 10 avoid the requirements of §62.50(19). Ruje XVII is incoﬁsisicm

with the intent of the Jegislation and the FPC in adopting Rule XVII has acted in exoess

of its authonty.
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The FPC contends vihal it needs some sorl bf prescribed format {or citizens so
proper notice can be given to the FPC as 10 the nature of the complaint and the relief
_requested. But that is not what the FPC did in enacting Ruje XViJ and centainly not how
* the FPC is interpreting this rule.

Plaintiff also seeks to have the court declase invalid the practice of officers
intentionally concealing their identities while on official business. On this record,
| especially in light of the submission of the current Chief of Police with respect to the
policy, this matier is not properly before this court. Rule X VIl exacerbates tﬁc problems
inherent with a policy that permits the concealing of identities. With Rule XVII, when a
citizen seeks to file a cofhplaim that the officer deliberately concezled his or her identity,
there is the Catch-22 response that the person must provide the name of the officer and
there is no review of that conduct. Section 62.50(19) contemplates that if sufficient
information is given as to the time, place, and circumstances of the event, the FPC could
readily zscertain the identity of the officer and possible rule violation. vAny rule that
precludes review for such a complaint would be inconsistent with the intent §62.50(19).
Therefore, given '1his court’s ruling with respect 1o Rule XVII, the court deciines to reach

the issue of concealed identities at this time.

CONCLUSION

In summary, this count finds that the City of Milwaukee ¥ire and Police
Commission exceeded its authonty in enacting Rule XVII with respect 10 complaints by
aggrieved persons. Section 62.50 provides no general rulemaking authority for enacting

such a rule. Section §62.50(19) occupies the field with regards 10 complainis by an

R
)
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aggrieved person and leaves no room for rules by the FPC. 1n addition, as aéopa;ed‘ and
implemented, Rule XVI frustrates l.he intent of the legislature in eracting §62-.’56(49).
The purpose of Section 62.50(19) is to give citizens the ability to complain éagainst afire
or police department. Therefore, plaintifi’s motion for declaratory judgment declaring
FPC Rule X VII invalid as inconsistent with §62.50 and declaring that the ¥PC had no

authority to promulgate the rule is granted.

Dated this _/4 aiday of July, 2004.

s, BY THE COURT:

‘ o .
§ Honorable Patricia McMahon
<4 Circuit Court Judge
X Branch 18

LTI
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STATE OF WISCONSIN CIRCUIT COURT MILWAUKEE COUNTY
BRANCH 18 '
State exrel.
Jose Castaneda,
+ ORDER
Plaintiff, T O
Case No.ClZ( e y/57

s
V.

Woody Welch, Chairman, Milwaukee
Fire and Police Commission,

Eric Mandel Johnson, Vice Chair,
Milwaukee Fire and Police Commission,
Carla Y. Cross, Leonard J. Sobczak,
Ernesto A. Baca, Members of the
Milwaukee Fire and Police Commission,
and David E. Heard, Executive Director,
Milwaukee Fire and Police Commission,

Defendants.

!

The Court having reviewed, relating to plaintiff's motion for deéiaréidryjﬁdéfﬁéﬁt,
the written submissions of the parties, the presentations upon oral argument, and the
record inthe case, and having issued a written decision in this matter on July 15, 2004,
now, pursuant to that decision:

ITIS HEREBY ORDERED ADJUDGED and DECREED that:

1. Milwaukee Fire and Police Commission Rule XVII is invalid as
inconsistent with §62.50, Wis. Stats.:

2. Milwaukee Fire and Police Commission Rule XVII is invalid because the
Milwaukee Fire and Police:Commission did not have authority to promulgate it:

3. The Court declines to reach the issue of concealed identities at this time;

and
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4. Plaintiff's request that the Court enter a writ of mandamus directing the
defendants to set a date for the trial and investigation of the charges in plaintiff's joint
complaint will be held in abeyance pending the outcome of discussions between the

parties and the Milwaukee Police Department regarding search warrant execttion

ocedures. "
P AUG 16 2004
Dated this day of August, 2004.

| BY THE COURT:

e ",
ST NA .
; D7 : ’
& ey NO% [ ..rg/éaz(ﬂ e 7&/2—-—
: T )22 Honorable Patricia McMahon
E 5£  Circuit Court Judge
3 < 5
4 Q5 Branch 18
R oy
”l‘"llIllll\\\\\\\\\\\\\\\\\\\\\\\\
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15:25 SUPREME COURT CLERK » 814142868350 - NO. 826

| STATE OF WISCONSIN CYRCUIT COURT MILWAUKEE COUNTY

_,.-d-""'-'-'—\ .

STATE EX REL. JOSE CASTANEDA,

Ve

WOODY WELCH, CHAIRMAN, 7
FIRE AND POLICE COMMISSION,

Plaintiffs, e
No. 03-CV-008737

¢ Cigsult Lourt

L JOHNSON,

 WAUKE

" VICE CHAIR, MILWAUKEE FIRE AND POLYCE COMMISSION,
CARLA Y. CROSS, LEONARD 1. SOBCZAK, ERNESTO A, BACA,
MEMBERS OF THE MILWAUKEE FIRE AND POLICE COMMISSION,

. AND DAVID L. HEARD, EXECUTIVE DIRECTOR, MILWAUKEE
. FIRE AND POLICE COMMISSION,

Defendants.

STIPULATION AND ORDER TO DISMISS WITHOUT PREJUDICE

The parties to this action, by their attorneys, hereby stipulate to dismiss, without

prejudice

1.

The plaintiff agrees to the dismissal of the above claims on the grounds that the attached

and without costs to either party, the following claims of plaintiff:

Claim for a writ of mandamus directing defendants to set a date for the trial and

investigation of the charges in plaintiff's joint.complaint to the Milwaukee Fire

and Police Commission;

Claim for a declaratory judgment declaring that the Milwaukee Police Department
policy and practice that permits police officers, when conducting the people’s
business, to hide their identities from the people so as to render impossible the

jnvestigation of charges filed under Wis. Stats. § 62.50(19), is unlawful as a

violation of Wis. Stats. § 62.50(19).

Search Warrant Execution Procedure, No. 3/970.25, has been made a part of the written

Milwaukee Police Department Standard Operating Procedures. The plaintiff also agrees to the

dismissal of the above claims based on the defendants’ Stipulation that the Board of Fire and

Police Commissioners will require the Chief of the Milwaukee Police Department to report to the

N
,/ 1

| J/’L},{

Appendix Page /LI |

Qe

1

¢

;
e

Y

peg2



T 12/01-2086 15:25° SUFREME COURT CLERK » 814142862558 NO. 526

Fire and Police Commission any material change to the attached Search and Warraixt Executioﬁ
Procedure, that the Commission will notify plaintiff’s counsel of any material char;ge fo the
attached Procedure, and that the Commission will discuss said change with plaintiff's counsel. If
_ agreement cannot be reached regarding the change, this dismiﬁsal may, on'vn.lotion of the

L]

plaintiff, be vacated and this action may be reinstated in order that plaintiff may seek whatever

relief is then appropriate.

ptes:_ELu ollin 7 2DV

]
Joln F. Ebbott
ttomney for Plaintiff
State Bar No. 101287 1

Legal Action of Wisconsin, Inc.
230 West Wells Street, Room 800
Milwaukee, WI 53202
Telephone: (414) 278-7777

Ness Flores

Attorney for Plaintiff
Flores & Reyes

523 North Grand Avenue
Waukesha, W1 53187
Telephone: (262) 544-1202

Grant F. Langley
City Attorney

Bruce D. Schrimpf
Assistant City Attormey
State Bar No. 01013797
Attorneys for Defendants
200 East Wells Street, Room 800
Milwaukee, WI 53202
Telephone: (414) 286-2601

(R ]
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SUPREME COURT CLERK < 814142868558

12/81/2006 15:25

| | ORDER
Pursuant to a Stipulation to Dismiss Without Prejudice, executed by the parties on

Decenibér 6, 2004, and the plaintiff appearing by Attorney John Ebbott, Legal Action of
Wisconsin, Inc., and Ness Flores of Flores & Reyes, S.C., and the defendants appearing

by Grant F. Langley, Milwaukee City Attorney, represented by Bruce D. Schrimpf,

~ Assistant City Attorney, Bruce D. Séhrimpf.
The court hereby enters aé an order of the court, the foregoing Stipulation for
_,2004.

da;;«'QEC - 1 2004

Dismissal Without Prejudice executed by the parties.

Dated and signed at Milwaukee, Wisconsin this
«stwey,  BY THE COURT:

&
PSS
= ) R il A\ m
sl S |9 Q %/é/
HE WY V2
&) £ £ Hon. PATRICIA D. McMAHON

LINGEF

%, - Circuit Judge
%

%”mlﬂ#mmwf

1093-2003-3198/86643
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SEARCH WARRANTS

EARCH WARRANTS FOR DRUGS

SILARE I Y S D S e

As previously written

3/970.25 SEARCH WARRANT EXECUTION

A.

B.

PLANNING

.

The commanding officer of the bureau/division that obtains a search
warrant shall, as soon as practicable, contact the Tactical Enforcement
Unit (TEU) shift commander to conduct a risk assessment and coordinate

execution of the search warrant.

To facilitate the risk assessment, the commanding officer of the
bureau/division that obtains a search warrant shall provide the TEU shift
commander with all necessary intelligence for an effective evaluation.
Where feasible, the commanding officer should consult with .
investigating officers, and the community liaison officer(s) familiar with
the neigbborhood where the warrant is to be executed.

The commanding officer of the bureau/division that obtains a search
wearrant shall as soon as practicable inferm the TEU shift commander of

the anticipated date of execution.

In cases where officers or detectives have already secured a scene, and 2
search warrant is needed to further the investigation, the scene shall be

. “frozen™ and a CIB supervisor cemtacted to obtain a search warrant, In

such cases, as the scene is already secure, no furtber risk a2ssessment is
necessary, and a TEU supervisor need not be contacted. The CIB
supervisor shall document such instances on the risk assessment form 10

be attached to the after action report.

RISK ASSESSMENT

The risk assessment for the execution of a search warrant shall be based
upon “risk factors” determined from intelligence provided by the
burcau/division that obtained the warrant.

The TEU shift commander shall, priorto the execution of the warrant,

" complete a “risk assessmemt”™ form based upon available intelligence.

The Tisk assessment form shall set forth the factors taken into
copsideration in determining the level of risk. Warrants shall be
assigned 10 one of the following “risk” categories:

),,{)7 A i
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High Risk

Search warrants deemed to be “high risk” includes those search warrant
executions, which the TEU shift commander reasonably believes will
involve a high degree of danger to police officers and citizens. .
‘Reasonable belief shall be based upon risk factors which include, but

" are not limited to, the presence of weapons; vicious dogs; numbers of
persons present at the scene; Jocation; time of day; and dangerous
natare of criminal activity or suspected offenses.

Medium Risk

Search warrants deemed to be “medium risk” includes those.search
warrant executions, which the TEU shift commandex reasonably
believes include some of the risk factors set forth above in the “high
risk” category, but not at a level commensurate with a “high risk®

assessment.

Low Risk

Search warrants deemed to be Jow risk includes those search warrant
executions, which the TEU shift commander (or CIB supervisor in
instances of secured scenes) reasonably believes lacks sufficient risk
factors to the extent that the warrant execution is unlikely to pose a
danger to police officers or citizens. :

3. The TEU supervisor in charge of executing the search warrant has the
authority 1o raise or Jower the risk caiegory, based upon on scene
intelligence at the time of warrant execution.

C. EXECUTION

1.  Bricfing

Prior to the execution of a scarch warrant the supervisor in charge of the
operation shall ensure that there are personnel appropriate to the risk
category assigned to execute the warrant. The supervisor in charge of
executing the warrant shall conduct a pre-eniry briefing with all
personpel. During this briefing all panicipating personnel shall be
informed of the level of assessed risk and the guidelines for executing 2
search warrant consistent with the assessed risk.

2. Execution
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During the execution of high and medjum risk search warrapts entry
team members shall be deployed in full tactical gear with department
insignia prominently displayed. Entry team members shall have their
pames clearly displayed on the front and back of their tactical vests.

High Risk: An entry team consisting of 2 full TEU complement and
equipment shall execute high-risk search: warrants. High-risk search
warrants shall be executed in accordance with TEU procedures for a full

tactical entry.

Medium Risk: An entry team consisting of a partial TEU complement
and equipment (based upon nature of the warrant and pre-search
intelligence) shall execute mediurn-risk search warrants. Medium-

Lisk search warrants shall be executed in accordance with TEU
procedures for a limited deployment entry-

Low Risk:

Low risk scarch warrants shall be executed with the minimal

amount of inirusion necessary to accomplish the search. In general, low
risk search warrants should be executed in 3 non-confrontational manner
by members of the bureau/division that obtained the warrant. TEU is
not :

required to execute low risk scarch warrants. All uniformed police
officers shall be identifiable at all times during the execution of low risk
search warrants. Officers in plainclotbes shall provide proper S

identification.

Persons on the scene of a Tow risk search warrant who are not the focus
of the warrant shall be free to leave the location without unpecessary

interference by the officers executing the warrant. This is subject10 a

determination by the supervisor in charge of executing the warrant,
based upon on scene evaluation, that no security issues exist in their
departure (e.g., that persons Jeaving are not the focus of the warrant,
that they are not taking with them materials described in the search

warrant, etc.).

Debriefing

A debriefing shall occur at the concusion of the search warrant

execution.

The supervisor in charge of executing the search warrant, and the
supervisor of the bureau/division, which cbtained the search warrant,
shall complete an after action report, containing the initial risk

sl Appendix Page] 4
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assessment form, and detailing statistical information from the execution
of the warramt. If the risk category, at the time of warrant execution, -
was raised or lowered from the injtial risk assessment, the after action
report shall also explain the basis for revising the risk category, and
indicate that the warrant was executed in accordance with the revised
risk category. ‘

D. NOTIFICATION

1. In the event of material change to this SOP the Board of Fire and Police
Commissioners shall be notified. :

87986

/ )
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TACTICAL ENFORCEMENT UNIT

Warrant Risk Assessment

This assessment check-off list is not intended to be used rigidly without discretion
and is to be completed prior to executing a search warrant pursuant to Milwaukee Police
_Department Standard Operating Procedure 3/970.25. All supervisors are to use this as a

gauge, and shall add theif experience and training when asses

and risk Jevels set forth below. If the Operation Risk Level is raised or lowered at the
time of warrant execution, document the new level and articulate basis for the revision in

the notes below,

..| Weapons Factors

Location Factors
Additional persons on site Assault weapons
Armed counter surveillance Explosives
Chemnicals/Lab Fully antomatic
Children on site Pistol
Counter surveillance Revolver
| Dogs Rifle
Fortifications Shotgun
Geographic bamriers Sizbbing instrument
Locked perimeter/Gate Unknown:
| Possible booby traps General Risk Factors
Security gate Drug/Alcohol abuse
Use of undercover personnel Gang association
Video surveillance Hate proup
Suspect Criminal History Mentally unstable
Assaukt w/deadly weapon Military experience
Assault on police Paramilitary . '
Drug lab Police experience
Firearms Religious extremist
Homicide Suicidai
| Probation/Parole Terrorist
{ Robbery Unknown:
Sexual assault
Unknown: Operaticn Risk & Concern Level
' YLow Level o
‘Medium Level
High Level

Brief summary of Operation Risk Level & Other Notes:

r—

Warrant Location:

Appendix Page /%
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Date:

Reviewing Supervisor:
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STATE OF WI1SCONSIN CIRCUIT COURT MILWAUKEE COUNTY

State ex rel.
Jose Castaneda,

Plaintiffs,

Case No. 03-CV-008737

V.

Woody Welch, Chairman, Milwaukee
Fire and Police Commission, Eric Mandel Johnson,

" Vice Chair, Milwaukee Fire and Police Commission,
Carla Y. Cross, Leonard J. Sobczak, Ernesto A. Baca,
Members of the Milwaukee Fire and Police Commission,
and David E. Heard, Executive Director, Milwaukee
Fire and Police Commission,

Defendants.

AFFIDAVIT OF DAVID HEARD

STATE OF WISCONSIN )

)ss.
MILWAUKEE COUNTY )
1. Your Affiant is currently employed as Executive Disector of the Board of Fire

and Police Commissioners of the City of Milwaukee (“Board”) and has been so appointed
since April 15, 2003. Prior 1o that time your Affiant has been employed as a staff member of
the Board. Under your Affiant’s care, custody and control are documents and records of the
Board kept in the ordinary conduct of business. Your Affiant makes this affidavit upon
personal knowledge and information or personal knowledge and information refreshed from
documents and records kept in the ordinary course of business of the staff of the Board.2.

Annexed hereto and incorporated herein by reference as Exhibit No. 1 is Rule XVII of

’ the Board last amended on July 26, 2001.
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3. Your Affiant is aware of the fact that the piaimi‘fsfs in this aot;on filed citizen
complaint forms with lhé Board. Those complaint forms were filed on Novemb;er-7, 2002 and
are annexed hereto and incorporated herein by reference as Exhibit No. 2.

4, The Board staff reviewed these complaint forms as well as videos that were
taken from the grocery store (“El Rey”). There was 1I10 video from the tortila factory.
Thereafter, the Board staff requested and received from the Milwaukee Police Departmeni a
list of all personnel that. were present during the execution of the search warrant that is the
subject of the complaint of the complainants.

5. In January of 2003, the Board staff requested from the indivfdual complainants
that each complainant atiempt to identify the specific rule violation that ré!at«cd to .each of the
officers complained against. Eventually, in approximately June of 2003, the Board staff
received information from the complainants. As a result of that information, the staff was able
10 identify specific rule violations in only two of the complaints. However, after fevieWing
and assessing each complaint, although a rule violation was identified, the individual officers
that could have been charged with such a rule violation were not otherwise identified. Nor,
did the complainants identify any individual officers. The 'coun is reminded that there were 21 '
police officers involved in the execution of the search warrant at the E]l Rey grocery siore and
the attached tortilla factory.

6. Annexed hereto and incorporated herein by reference as Exhibit No. 3 is a true
and correct copy of the memorandum that was sent to your Affiant dated August 20, 2003
from a siaff member of the Board dewiling the evemts transpiring afier the receipt of the
citizen’s complaints, and the effort 10 jdentify specific rule violations chargeable against

individual officers.

[}
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7. As of the date of the execution of this affidavit, no further pr;)gfess has been
made at identifying specific rule violations chargeable 10 specific officers.

8. The Board met on the evening of Thursday, October 2, 2003 and, pursuant to
Board Rule XVII, declined to take provi_siona] Jjurisdiction of this matter and referred the
matter to the Chief of Police for investigation _pursuam' to Rule XVII, § 6(b)(i). Annexed
hereto and incorporated herein by reference as Exhibit 4 is a true and correct copy- of the
notification to the complainants regarding the Board’s action of Oclobef 2, 2003.

Further your Affiant sayeth naught.

Dated and signed at Milwaukee, Wisconsin this :S: day of October, 2003.

DAVID L. HEARD, Executive Director
Board of Fire and Police Commissioners

Subscribed and sworn to before me
this u@ﬁ day of October, 2003.

Notary Public, Statyéf Wisconsin

My Commission:w g 7-d 3 -0C

1095-2003-3198:73132
BDS:kef
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Section 1.

Section 2.

Section 3.

Section 4.

RULE XVIL

CITIZEN COMPLAINT PROCEDURE

CITIZEN COMPLAINT DEFINED. A citizen complaint is any written
communication received by the Fire and Police Commission which alleges a
violation of rules or standard operating procedures by a member of either the Fire
or Police Department, which meets the requirements of Sections 2, 3 and 4 below.
(Rev. 7/26/01)

WHO MAY FILE A CITIZEN COMPLAINT. Any aggrieved person may filea
written complaint alleging misconduct by a member of either the Fire Department
or Police Department. An aggrieved person is someone who is directly affected
by the alleged misconduct, or the parent or legal guardian of a minor who is
directly affected by the alleged misconduct. (Rev. 7/26/01)

WHERE AND HOW TO FILE. A complaint alleging misconduct by a member
of either the Fire or Police Department must be filed by mailing or delivering a
properly executed complaint to the Board of Fire and Police Commissioners, City
Hall, 200 East Wells Street, Room 706, Milwaukee, W1, 53202. (Rev. 9/2/03)

CONTENTS AND FORM OF COMPLAINT. The complaint must state, in plain
language, the full name, address and telephone number of the complainant; the
name, badge number or other identification of the accused member(s); the date,
approximate time and Jocation of the incident; and a description of the alleged

misconduct. (Rev. 7/26/01)

The complainant (aggrieved person) must specify whether the complaint is being
filed pursuant to Section 62.50(19) of the W isconsin Statutes or the City of

Milwaukee Charter Ordinances. (Rev. 7/26/01)

(2)  1f the complaint is filed under the State Statute, the complaint must
describe individual acts of each accused member which would constitee
grounds for removal (firiz:g) of the member(s) from the department. The
complaint must be signed by the aggnieved person, or the parent or legal
guardian of an aggrieved minor, in the presence of a notary. The person
signing the complaint must, upon oath or affirmation, declare that the
contents of the complaint are true and correct 1o the best of that person’s
knowledge. The complaint must also be si gned and dated by a notary. (Rev.
7/26/01)

(b)  1f the complaint is filed under ihe Charier Ordinance, the complaint must
describe individual acts of each member accused which would be grounds
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Section 5.

Section 6.

for discipline. The complaint must be signed by the a ggn'eitcd person or
the parent or guardian of an aggrieved minor. (Rev. 7/26/01)

The Fire and Police Departments shall permit the Executive Director, or designee,
10 access all department records other than personnel records which are relevant to
the incident stated in the complaint, as may be necessary to determine the identity
of the officer(s) involved. Any records reviewed are for this limited purpose only.
Should provisional jurisdiction be granted, the accused membex(s) shall, upon
request, be provided with copies of documents used to establish identity. (Rev.
7/26/01) :

RECEIPT OF COMPLAINT AND TRANSMITTAL TO BOARD. Upon receipt
of a complaint at the Fire and Police Commission, a docket number will be
assigned. The complaint will then be given to the Committee on Rules and
Complaints and placed on the Rules and Complaints Commitiee agenda. (Rev.
7/26/01) .

PROVISIONAL JURISDICTION AND FURTHER APPROPRIATE_ ACTI,ON.

(a) The Commitiee on Rules and Complaints will review all complaints and
determine whether the Board has jurisdiction over both the accused
member and the subject matter of the complaint. (Rev. 7/26/01)

(b)  The Committee will report to the Board recommendations regarding
provisional jurisdiction and will recommend one of the following

alternatives: (Rev. 7/26/01)

(1) that the complaint be dismissed for lack of prosecutorial merit or
for such other reason as may be determined by the Committee, or
that the complaint be dismissed and referred to the Milwaukee
Police or Fire Department for investigation and disposition;or
(Rev. 7/26/01) ’

(i)  that the matter be referred to the Board, orto a Hearing Examiner
10 be designated by the Board, for conciliation, pretrial and trial; or
(Rev. 7/26/01) '

(ili)  that the complaint be held in commitiee 10 give staff an opportunity
10 ob1ain additional information; or {Rev. 7/26/01)

(iv)  other such actions as the Comimitiee may deem appropriate. (Rev.
7726/01)

(¢)  Upon receipt of the recommendation of the Comimittee, the Board, by
majority vote in open session, will make and announce its decision

XVE?
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Section 7.

(d)

(e)

regardmg whether provisional jurisdiction will be granted and how the
matter is 10 proceed. (Rev. 7/26/01)

If provisional jurisdiction is not granted, the Board will dismiss the
complaint and will advise the complainant in writing of the demal and the

reason(s) for such denial. Rev. 7/26/01)

If the Board grants provisional jurisdiction, the complainant will be
notified in writing of such action. A copy of the complaint and a Notice of
Complaint will be served upon the accused membex(s) and the Chief of the
department, with a statement indicating the department rule which is

alleged to have been violated. (Rev. 726/01)

REFERRAL FOR CONCILIATION, PRETRIAL AND TRIAL. PROCEDURE.

(a)

(b)

(c)

(d)

Any complaint which is recommended for trial pursuant to Section 6
(b)(ii) above may be referred for conciliation. Written notice of a
conciliation conference, to take place within thirty (30).calendar days of -
referral, will be sent to both the complainant and the accused member, or
their counsel. The notice will indicate the date, time and place of .
conciliation conference and will advise the parties that the attendance of
both the complainant and the accused member is required. (Rev. 7/26/01)

The conciliation conference will be conducted by a member of the Board

or the Board’s designee. The conference will be informal, with both
parties encouraged to discuss the matter in an atiempt to resolve it short of
trial. Either party may be accompanied by legal counsel, but counsel may
act as an observer only. The purpose of the conciliation conference is to
seek resolution, not pretrial discovery, and statements made at the
conciliation conference will not be admissible at time of trial. Any Board
member who participates in the conciliation conference will not, unless
both parties agree in writing, participate in any subsequent trial on the
complaint. No individual who participates in the conciliation conference
may sit as Hearing Examiner {see Section 10 below), unless both parties

agree in Wniting. (Rev. 7/26/01)

If either party fails to appear at the conciliation conference without good
cause, the Commitiee on Rules and Complaints may schedule the matter
for tnal or recommend 10 the Board that the marter be dismissed. (Rev.
7/26/01)

'1f a mutual agreement is reached at the conciliation conference, both

parties will be asked 10 sign a statement of resolution stating that the -
dispute has been resolved and that the matier may be dismissed. 1f the
resolution requires any further action by either party, the statement of

N
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(e)

™

(g)

(h)

resolution will specify the action required and state that, upon completion
of the action required, the matter is to be dismissed. A copy of the signed
statement of resolution will be given to each party. When the complainant
and accused notify the Board that all necessary action has been completed,
the matter will be recommended for dismissal, based upon successful
conciliation, at a meeting of the Board. (Rev. 7/26/01)

.

If no conciliation agreement is reached, the matter will be returned to the

Committee on Rules and Complaints for dismissal or scheduling of a
pretrial conference or other action as the Committee deems appropriate.
(Rev. 7/26/01)

The purpose of the pretrial conference is 1o attempt a final settlement
efiort, narrow the issues to be tried, and shorten the length of time
necessary to complete presentation of evidence at trial. To accomplish:
these tasks, the pretrial conference will include: (Rev. 7/26/01)

(1) Final settlement negotiations; and, (Rev. 7/26/01)

(ii)  Establishment of dates for the exchange and filing of witness and
exhibit lists; and, (Rev. 7/26/01)

(1i))  Establishment of dates for the exchange of accurate copies of
exhibits; and, (Rev. 7/26/01) -

(iv)  Determination of the issue(s) to be addressed at trial; and, (Rev.
. 7126/01)

(v) . Execution of a Pretrial Order by the Heanng Examiner, with a copy
supplied 1o parties, setting forth the trial date and any remaining
requirements for trial preparation by the parties, with deadlines for
such activities. (Rev. 7/26/01)

A request for postponement of the conciliation conference or pretrial must
be submitted in writing to the Board at Jeast five (S) working days prior to
the scheduled conciliation or pretrial date. The Board will decide whether

10 allow the postponement. (Rev. 7/26/01)

Both parties must provide witness and exhibit jists to the Board and the
opposing party. Copies of all proposed exhibits will be supplied to the
opposing party according to the schedule determined at the pretrial
conference. Actual copies of proposed exhibits need not be filed with the

Board until they are introduced at trial. (Rev. 7:26/01)
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Section 8.

Section 9.

Section 10.

) Failure of either party to exchange witness lists, exhibit lists or copies of
proposed exhibits according to the scheduling order, unless an extension is
granted in writing by the Board or its designated Hearing Examiner, may -
result in denial of the right to call any witness or present any-exhibit not
supplied in a timely fashion pursuant to this section. Denial may be made,
at the discretion of the Board, either prior to trial or at time of trial upon

the motion of opposing party or counsel. (Rev. 7/26/01)

TRIAL DATES AND ADJOURNMENTS. The Hearing Examiner will set the
date and time of trial and will notify the complainant and the accused by mail, at
Jeast fourteen (14) calendar days before the trial. The accused and the
complainant have the right to an adjournment of the tria] date not to exceed fifeen
(15) calendar days provided that a written request for adjournment is received by -
the Board at least five {5) working days before the scheduled trial date. Any
subsequent request for adjournment of the trial date must be in writing and

received by the Board at Jeast five (5) working days prior to trial and must state

the reasons for the request. The Board may grant any adjournment request upon a
proper and timely showing of good cause. The Board may adjourn any trial atits

own volition. (Rev. 7/26/01)

TRIAL PROCEDURE. WITNESSES. Witnesses may be required to attend any
scheduled trial and give testimony when served with a Board subpoena.

Preparation and service of a subpoena is the responsibility of the party desiring

atiendance of the witness. (Rev. 7/26/01)

TRIAL BEFORE THE EXAMINER. PROCEDURE. The Hearing £xaminer
will preside over any trial and is authorized 10 make any and all evidentiary
rulings necessary during the trial. Procedural and evidentiary rules governing
trials before the Board will also apply to trials before the Hearing Examiner.
Within twenty (20) calendar days afier the close of the proceedings, the Hearing
Examiner will provide 1o the Board a transcript of the proceedings and a report
summarizing the evidence presented, and containing proposed findings of fact,
conclusions of ]Jaw and a recommended disposition. At the same time, a copy of
the report only will be mailed to all parties or their respective counsels. Within
rwenty (20) calendar days of mailing the report 1o the parties, the parties may file
written briefs with the Board setting forth their respective positions. Any
reference 10 the transcript of the proceedings must be accompanied by pertinent
portions of the transcript. Within ten (10) calendar days of the filing of the briefs,
ihe Board may, at its option, schedule the matter for oral argument. The Board
will meet on the date scheduled for disposition and, afier recelvmg oral argument,
if necessary, deliberate in closed session. The Board shall then, in open session,
render a decision, which will either accept the Hearing Examiner’s report or will
mazke appropriate modifications to jt. 1f the Board deiermines that the charges are
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Section 11.

Secfio_n 12.

Sectionv13.

Section 14.

Section 15.

Section 16.

sustained, it will then proceed 1o-the dispositional phase in accordance with

Section 20 of this Rule. (Rev. 7/26/01)

TRIAL BEFORE THE BOARD. PRESIDING OFFICER. The Hearing
Examiner will preside at a trial before the Board, and shall be responsible for
conducting the trial. The Hearing Examiner will rule upon all matters arising in
the course of the trial provided Fire and Police Comimission members are in
attendance and all decisions, determinations and dispositions are made by the

Board mermbers. (Rev. 7/26/01)

GENERAL CONDUCT OF TRIAL. DECORUM.

All trials conducted under this ru]é will, to the extent possible, be informal.

Testimony may be elicited either through interrogation or in narrative form. The
Wisconsin Rules of Evidence will apply in the same manner that they apply in a
civil case. The Board may relax the rules of evidence if it deems the interests of
justice to be served thereby. The trial shall be conducted to assure fundamental
fairness 10 the parties. Objections to evidentiary offers and offers of proof
regarding evidence ruled inadmissable may be made and incorporated into the
record. Witnesses may be sequestered at the request of either party or upon

motion of the Board. (Rev. 7/26/01)

INADMISSABLE EVIDENCE. Evidence resulting from personnel investigations
of the Fire Department or Police Department, or from an investigation by the City
Attorney for the purpose of a civil action, or gathered ex parte regarding the -
specific citizen complaint by investigation of the Board, is not admissibie. (Rev.

7/26/01)

EVIDENCE ADMISSIBLE BY NOTICE. The Board may take official notice of,
and accept as evidence without additional foundation, the constitutions of the
United States and the State of Wisconsin, the Jaws of the State of Wisconsin,
applicable case Jaw interpreting relevant legal issues, the Charter of the City of
Milwaukee, ordinances of the City of Milwaukee, Fire and Police Commission
Rules and By Laws, applicable Fire Department or Police Department rules and
regulations, and previous written decisions of the City of Milwaukee Board of

Fire and Police Commissioners. (Rev. 7/26/01)

DOCUMENTARY EVIDENCE ADMISSIBLE VIA CERTIFICATION OR
REASONABLE VERIFICATION. Relevant information or records which are
either certified or contain reasonable guarantees of trustworthiness through
questioning of the proponent under oath, may be admissible without the necessity
of presenting direct testimony from the source of such records. (Rev. 7/26/01)

TRIALS OPEN TO PUBLIC. All trials are open to the public. (Rev. 7/26/01)

Appendix Page [§



Section 17.

Section 18.

Section 19.

Section 20.

Section 21.

PRESENTATION OF EVIDENCE AT TRIAL. BURDEN OF PROCOF. The
complainant must prove the charges by a preponderance of the evidence. (That is,
the complainant must show that it is more likely than not that the charges are
true.) The complainant will make the first presentation of witnesses and exhibits,
after which the accused will have a similar opportunity. Cross examination of all
witnesses 1s permitted. Either party may be called as a witness:by the other party.
(Rev. 7/26/01) ' .

TRIAL SUMMATION AND DECISION OF THE BOARD. Afier presentation
of evidence regarding the charges filed against the accused member, each party
will be permitted to offer a five (5) minute summation of the evidence. The Board
will then deliberate in closed session to consider the testimony and evidence’
received. Upon reaching a decision by majority vote, the Board will announce its
decision on the record, in open session. (Rev. 7/26/01) -

TRIAL PROCEDURE. FAILURE TO MEET BURDEN TO RESULTIN,
DISMISSAL. If the Board determines that the. complainant has not met the burden
of proof, the matter will immediately be dismissed and proceedings terminated. A
summary of proceedings, findings of fact and decision will be prepared by the
Hearing Examiner and signed by a Board member within three (3) working days
afier such decision is made. A copy of the written decision will be mailed to.each

of the parties. (Rev. 7/26/01)

TRIAL PROCEDURE. BURDEN MET. DISPOSITIONAL PHASE AND
DECISION. At the beginning of the trial, the department will provide the Hearing
Examiner with a sealed copy of the employment history and performance records
of the accused member(s). These file(s) will be retained by the Hearing
Examiner, and will not be opened or viewed by Board members, unless a
determination has been made that the charges have been sustained. If the Board
finds that the accused violated a department rule or procedure, the Board will
review the employment history and performance records of the member(s) or such
other personnel records as the Board may request. The Board will then receive
testimony, exhibits, and oral argument from each party concerning disposition.
Oral argument will be limited 1o five (5) minutes for each party. After hearing
testimony and argument, the Board will deliberate in closed session until a
decision is reached by majority vote. The Board will then announce its decision
10 the parties and the public. A written suminary of proceedings, findings of fact
and decision will be prepared by the Hearing Examiner and signed by a Board
member within three (3) working days afier the decision is announced. A copy of
the decision will be mailed to all parties. (Rev. 7/26/01)

DISPOSITIONAL OPTIONS. Upon a finding of guilt, the Board has the
following dispositional options: (Rev. 7/26/01) _
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(a)

®)

(©)
(d

Suspension without pay for a set period notto exceed the equivalent of 60
working days; or, (Rev. 7:26/01)

Demotion to a Jesser rank within the department, with a corresponding
decrease in pay and benefits; or, (Rev. 7/26/01)

Discharge from the department; or, (Rev. 7/26/01)

Other such dispositions as permitted by law. (Rev. 7/26/01)
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. ' . ' CITIZEN COMPLAINT FORM
. . CITY OF MILWAUYEE FIRE AND POLICE SOMMISSION
BOE N. Broecwey, fioom 104 Mitwaukes, Wi 532068 .
£%14) 286-5000

DAPORTANT NOTE: The Fire and Police Conmmisslon's olfizon oompisint prozese Is assigned 1 eddress sfepetions of
Imanional gols of rtssonduct by spsstlic depanmen member whith gre viclzfons of Department rules ard which, # . s
proven, would juptify disciplinary scon agsine! thet deparimon membsr. The Fiv and Polics Cormmizsion b not
authorized by law 10 sward money demeges. H you feel thet you weore Injured es » reeull of sctions by e Police ur
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Joint Complzint to the Milwsukee Fite and Police Commission

Pursuant lo §62.50(19), Stats., the signalories to the complaint forms appended o this
complaint hereby complain against, and request that the FPC invesligate and discipline,
any responsible members of the Milwaukee Police Depariment, including Police Chief |
Arihur Jones and all command police officers, deleclives and petrol officers for their
~ improper, violent, and inlimidating aclions in execuling a search warrant against the €l
Rey grocery store and torillz factory on September 18, 2002. Those aclions aggrieved

the complainants, and were improper and cause for discipline in {hat:

The police, in violstion of the United Siales LConslitution -and laws of

1.
Wisconsin, {ar exceeded the scope of their narrow warant, which was {o
search the premises of El Rey grocery store and tortilla faclory for the
following objects:
a. prescriplion drugs; Ampicillin, Naproxen, €ic.
b.  sales receipts
c. order forms
d.  invoices
e. conlainers for re-packaging prescriplions
{. - labels and label-makers
g.  shipping contziners
and instead engaged in @ general search and overbroad search for
nonprescription drugs, including narcolics and other controfied
substances, not only of the €1 Rey grocery store, bul also of the {orlilla
{actory and of delivery trucks, which was unrezsonably beyond the scope
of the warrants issued by the courl.

2. The police impioperly and unregsonebly executed the search warrant by

engaging in excessive force and violence against innocent employees,
cusiomers and others lawlully present on the premises, and causing {ear
in such innocent persons by, among other things:

Entering the premises screeming and shouling inEnglish only, and

a.
manhandling and {rightening people who didnt understand their
orders;

b. Entering the premises with their police identilies hidden, so that
employees end customers could not determine whether they were
in {act lew enforcement officials;

C. Entering the premises with guns drewn, including hendguns,

sholguns, and semisutomatic rifles, end pointing end waving them

Rl
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al persons;

- Pointing guns directly in the faces of persons;

Jabbing guns hard into the bodies of employees;

Forcing pregnant women {o lie on their stomachs, then jerking them
hard to their {feet; '

Pushing or otherwise forcing employees at the toriilla =fac16ry 40 lie
on the ground; _

In violation of MPD Policy 3/360.15(f), bringing in large "and
frightening police dogs to the general area where employees were
herded together in close confinement. '

The police improperly and unreasonably detzined and imprisoned
employees and other persons by, among other things:

a.

In violetion of Police Depariment Rules 3/730.00, 3/730.05 and
3/730.15, handcuffing all the employees at the tortilla {actory for

one or more hours.

In violztion of Police Depariment Rules 3/73000, 3/730.05 and |
3/730.15, handcuffing pregnant women. _
Blocking all exits so that no employees could feave -of their own free
will; . '

Forbidding employees and other persons {awiully piresent 40 speak
or to depart the premises;

Al the grocery store, ordering employees 1o taise their hand 4o
request something {o drink or o go to the bathroom, and

accompanying employees 1o {he bathroom;

Detzining employees and other persons for hours;

Al the grocery sfore, forcing employees end other persons 4o siand
wilh their hands ebove their heeds for extended periods of lime.

The police improperly and unieesorebly executed 8 narrow search
warrant covering the sele of prescription antibiolics by searching not only
the zrez of the €1 Rey procery where medicine wes sold, but zlso

% ; “
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' searching:

a. - Alldelivery trucks
b.  Alunchboxin a truck cab

c. The lockers of employees at the lortilla factory

COMPLAINANTS REQUEST that the Fire and Police Commission:

1

Invesligate the aclions of all police officers in any way felaled 40 andfor
involved in the above-described events, including the Police Chief, his
command and supervisory officers, detective and patrol officers;

Investigate whether the Milwaukee Police Depariment members have {iled
all necessary reports on this incident, including the Form PF-10 required

by MPD Policy 3/460.30(c) when firearms are pointed at persons;

Hold & hearing 1o take evidence relzted {o the above-described éven(s,
which all involved police officers are required to atiend,

Impcse appropriale discipline on all officers involved, including suspension
or termination; and

Pursuant to £§62.50(1m), Wis. Stats., conduct a policy review of the
Milwaukee Police Depariment search warrant execution policy -and

‘procedure; and

Oider the Milwaukee Police Depariment to issue & public apology to the £}
Rey employees and customers and to the South Side community.

Respectiully submitted on behzlf-of the
Compleinants who have signed the
appended forms,

Aliorney Micabil Digz-Mariinez
Atlorney KarynRotker

American Civil Liberlies Union-of
Wisconsin Foundation Inc.

207 Ezst Buifalo Stieet, Suiie 325
Milwaukee, WI 53202

{414) 2724032

=T

b

Appendix Page/éf



Attorney Peler G. £ade
Attorneytllen Brostrom

Law Offices of £arle & Brosirom, LLP
111 £asl Wisconsin Avenue, Suite 1650

- Milwaukee, W153202

{414) 276-1076

Atlorney John F. £bbott

Attorney Ness fFlores .
Legal Aclion of Wisconsin, Inc.
230 West Wells Street, Rm 800
Milwaukee, WI 53203 '
(414) 278-7722

Aﬂomey Neifor Acosia

McNally, Maloney & Pelerson, S. C
2600 North Mayiair Road, Suite 1080
Milwaukee, Wi 53226-1309

{414) 257-320
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Memorandum

To:  Fire and Police Commissioners
cC: David Heard o

From: Judith Andrade-Altoro

Date: August 20,2003

Re:  ElReyJoint Citizen Complaint -

September 18, 2002
Police raid El Rey grocery store and tortilla factory.

October 2, 2002 | | .
Fire & Police Commissioner Emesto Baca convened a special community meeting

at United Migrant Opportunity Services (UMOS) to elicit comment from citizens
concemning the raids.

November 7, 2002
‘We received the joint complaints in our office. The complainants are represented by

Attorneys Micabeil Diaz-Martinez, Karyn Rotker, Peter G. Earle, Ellen Brostrom,
John F. Ebbott, Ness Flores, and Neifor Acosta.

We reccived and reviewed the El Rey videos from the grocery store raid, but there
was no video from the tortilla factory. :

December 2002 )
We received our identification request back from the Milwaukee Police Department.

This list identified all personnel that were present during the execution of the search
warrant on September 18, 2002.

Mr. Heard and 1 met with some of the officers involved in the execution of the
scarch warrant. They also gave us insight on how they execute search warrants and
the standard operating procedures that govem search warrants.

January 2003
We requested individual complaints from each complainant in order to identify the

specific rule violations that relate t6 each accused.
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August 20, _2003

Mid-February to Mid-June 2003
We received the information we requested from all the complainants, We were able

to identify specific rule violations in only two of the complaints. Afler a review and
assessment of each complaint, 1 was unable to identify the officers involved. The
complainants did not identify an individual officer; therefore, it made it difficult to
relate the specific complaint to any of the 21 officers involved in the raid at the

tortilla factory.

June to July 2003
Various conversations took place between Atlorney Neifor Acosta and 1, in. whlch

we discussed the possibility of a community meeting with the complainants, the
attorneys and a few Milwaukee Police Department personnel. The Chief of Police
indicated he would attend the meeting and represent the department. After speaking
with Attorney Acosta, it was decided to explore other possible options.

August 2003
Commissioner Emesto Baca and FPC Chairman Robert “Woody” Welch conferrcd

and then engaged Executive Director David Heard, Staff Attorney Steven Fronk and
mysell in a series of conferences regarding procedural options (not specific facts
regarding individual complaints). "The consensus was that due to the inability to
identify the accused officers, the only alternative available to the Commission is to
forward the complaints to the Chief of Police, at which time the matter is no longer
under the jurisdiction of the FPC. After discussion, we agreed to suggest the
following course of action to Attorney Acosta. :

The Commission would hold complaints in abeyance rather than dismiss them or
refer them to the Chief. Mr. Acosta would provide a Jetter to the Commission listing
what he believes to be the essential questions regarding search warrant policies and
other matters related to the El Rey raids. The FPC would then forward the jetter to
the Chief of Police with a request for a response in writing. The FPC Chair has
appointed Commissioner Emesto Baca and me 1o a special committee on the
execution of scarch warrants with the intent of holding a hearing once the response

from the Chief is received.

Further, the FPC will make available to the candidates for the position of Police
Chicf the Jetter, response and any relative written materials regarding the raids.
Applicants will be advised that they may be questioned regarding this matter at both
the September 18" public hearing and in subsequent interviews with the Fire and
Police Carnmission. Efforts will be made 10 determine prospective polices and the
manner in which the city’s next police chief will address the concerns of the
community regarding the raids and the previous incidents which occurred during the

Mexican Independence Day celebration.
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August 20, 2003

It is the specific intent of the Fire and Police Commission, staff and mernbers, to
affirmatively address the concerns expressed by Mr. Acosta and others while
providing a public forum to allow the community to be heard.

JAA/k
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Woody Welch

Chairman

Eric Mandel Johnson
Vice-Chairman

Carla Y. Cross-
Leonsrd J. Sobczak
Ernesto A. Baca
Commissioners
Department of Employee Relstions DE avid La”‘”’d
Fire and Police Commission ctor
Cassandra K. Scherer

October 3, 2003 R Examinetions Supervisor
Steven Fronk
Heering Examinegr

- Arthur L. Jones, Chief of Police
Milwaukee Police Department

749 W, State St.
Milwaukee, WI 53233

Dear Chief Jones:

Enclosed please find copies of twenty-four (24) complaints which were filed as a result of the
execution of search warrants on September 18, 2003 at the Mercado El Rey, 1023 S. Cesar Chavez Drive,
and a wholesale/production facility affiliated with El Rey located at 1530 S. Muskego Avenue. The
complaints allege numerous and often broad allegations of misconduct, but do not identify specific
department members who are alleged to have committed any such act(s) of misconduct. The Board of
Fire and Police Commissioners did not take provisional jurisdiction over these matters and have referred

them to your office for a full investigation and appropriate disposition.

Also enclosed is a letter dated September 9, 2003 (with several attachments) from Attorney
Neifor Acosta of McNally, Maloney & Peterson. It is my belief that Attorney Acosta's letter may be
helpful in understanding and investigating the complaints.

Additional material in the Fire and Police Commission file related to these complaints may be
helpful in your investigation. It should be noted that several of the complainants are represented by legal
counsel. Please have your designee contact Steven Fronk at 286-5062 if a review of the Commission file
is desired or if additional conact information for the complainants’ attorneys is needed.

Upon completion of your investigation, it is anticipzted that a report concerning your findings
will be generated and that a copy of such report will be provided to each of the complainants and to this

office. Thank you for your anticipated cooperation.
trulfy yours, ] / ..
\ AN
Cltra L7 7 hE %J
David L. Heard ‘ '5‘7
Executive Director

DLH:xk

Enc.

Attorney Neifor B. Acosta »
Atomney Karyn Rotker ‘
Atnomey John F. Ebbott and Attorney Ness Flores  Appendix Page ‘q0
Ariorney Peter Earle and Attomey Ellen Brostrom

200 Eest Wells Stieet, Room 706, Milwaukee, Wisconsin 53202. Phone {414) 286-5000
Fax {414) 286-5050 Testing Fax (414) 286-£058 E-Mzil tpc @ milwaukee.gov
www.milv/vaukee.gov.’ipc
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STATE OF WISCONSIN CIRCUIT COURT MILWAUKEE COUNTY

STATE EX REL. JOSE CASTANEDA,

Plaintiffs, .
V. ' _ Case No. 03-CV-008737

WOODY WELCH, CHAIRMAN, MILWAUKEE

FIRE AND POLICE COMMISSION, ERIC MANDEL JOHNSON,

VICE CHAIR, MILWAUKEE FIRE AND POLICE COMMISSION,
CARLA Y. CROSS, LEONARD J. SOBCZAK, ERNESTO A. BACA,
MEMBERS OF THE MILWAUKEE FIRE AND POLICE COMMISSION,

AND DAVID E. HEARD, EXECUTIVE DIRECTOR, MILWAUKEE I
FIRE AND POLICE COMMISSION, . FILED N
cl e
Defendants. Al KOV 102003 |A
: L L
JOHN BARRETT
Clerk of Circuit Court

SUPPLEMENTAL AFFIDAVIT OF DAVID L. HE

STATE OF WISCONSIN )
)ss.

MILWAUKEE COUNTY )

Comes now David L. Heard being first duly sworn and upon his oath who deposes and

states as follows:

1. Your Affiant is currently employed as Executive Director of the Board of Fire
and Police Commissioners of the City of Milwaukee (“Board”) and has filed a previous
affidavit in this proceeding. To the extent necessary, your Affiant restates and reasserts those

matters previously stated under oath relative to this matter.

2. Annexed hereto and incorporated herein by reference as Exhibit No. 1 is true
and correct copy of the minutes of the Board for the date of October 2, 2003. Under item

number 2 “Committee Reports”, appears the jtem relative to the El Rey complaints.
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Further your Affiant sayeth naught.

| A | .
Dated and signed at Milwaukee, Wisconsin this /C fday of November, 2003.

Subscribed and sworn to before me

this 707° day of November, 2003.

/,;/,(,Z Ll 7] g A_/

Notary Public, State '71‘ W?consin
My Commission:_§ /o7 /2¢0v

74605

1095-2003-3198

- / .!/

; :\ : » / -

DAVID L. HEARD, Executive Director
Board of Fire and Police Commissioners
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October 2, 2003

A Regular Meeting of the Board of Fire and Police Commissioners was held on the above date,
commencing at 7:06 P.M.

PRESENT: Commissioners: Woody Welch, Chair
Leonard J. Sobczak
Ernesto A. Baca

ABSENT: Commissioners: Eric Mandel Johnson (Excused)
Carla Y. Cross (Excused)

William Wentlandt, Chief, Milwaukee Fire Department; and Edward M. Stenzel,

ALSO PRESENT:
Assistant Chief, representing the Milwaukee Police Department.

Steven Fronk, Hearing Examiner, conducted the meeting in the absence of the Executive Director
and announced that the minutes had been removed from the agenda. :

1. NEW BUSINESS:

a) Mr. Fronk presented a staff request to revoke the temporary residency exemption granted by the Board to
Police Officer Ricardo Cardenas on October 18, 2001. The exemption had been granted to allow Officer
Cardenas to live outside the City of Milwaukee as long as his sons attended the Wisconsin School for the
Deaf. As a condition of the exemption, Officer Cardenas was required to file regular reports as to his
residency status. Since Officer Cardenas did not file several reports, a letter was sent to him on August 12,
2003 requesting one. He did not respond to that letter. His attorney was contacted and indicated that the
sons have graduated from the school. Another letter was sent to Officer Cardenas on September 4, 2003,
informing him that staff intends to recommend revocation of the exemption and asking for his input if he
objected to that recommendation. Once again, no response was received from Officer Cardenas.

ttorney Bruce Schrimpf asked that the letters of September 4 and August 12 be made a part
of the record and received as exhibits. He then asked questions of Mr. Fronk which provided the fallowing
information: The letter of September 4 had been sent to the Mallory Avenue address in Milwaukee since
Officer Cardenas apparently never made use of the exemption granted him and did not move out of the City
of Milwaukee; and the letter was sent via regutar U.S. mail and was not returned. Assistant Chief Stenzel
indicated that Officer Cardenas was still a current member of the Milwaukee Police Department (MPD).
Attorney Schrimpf stated that sending the letter via regular U.S. mail is better than sending it registered,
because under State law, if a letter sent via regular mail is not returned, it is a legal presumption that the

letter was received. That presumption is not made if a letier is sent registered.

Assistant City A

Commissioner Baca moved to revoke the residency exemption. The motion was seconded by
Commissioner Sobczak and carried unanimously.

2. COMMITTEE REPORTS:

ak presented the report of the Commitiee on Rules and Complaints and moved
two recommendations: Complaints No. 03-55 of Louis Glenn and No. 03-56 of
| jurisdiction and move the complaints forward for congiliation.

a) Commissioner Sobcz
approval of the following
Marcus Glenn, grant provisiona

Commissioner Baca then read the following siatement regarding a group of complaints that have not been
complaint numbers but are referred to collectively as the El Rey complaints: “On

September 18, 2002 werrants were executed by the Milwzukee Police Depariment at the El Rey Grocery
near south side of the City of Milwaukee. In November 2002, this

Store and the El Rey Tortilla factory on the
Board received a total of 24 complaints which zlleged that the actions taken by the Milwaukee Police
EXHIBIT

/

essigned individual

Tanums,
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(Committee Reports:) (Reg. 10/2/03) — Page 2

Department on September 18, 2002 were improper. Neither the individual com lai . -
attached thereto identified any member of the Milwaukee Police Department bypnzlr:\tes %Zrd?;éorlmr:}nﬁggp:)amt
other means of identification. In January 2003, Commission staff contacted the attorneys who represenrt d
the complainants. It was made clear to the attorneys at that time that it was necessary for each com Iair?tt
set forth specific act(s) of alleged misconduct by specific department members if those complaints wgre t (o
forward pursuant to Fire and Police Commission Rules. Between February 2003 and June 2003 revised0 %
complaints were received which contained additional information relative to the events of Septerr;ber 18
2002. Fire and Police Commission staff reviewed all 24 of the complaints together with the additional '
information supplied by the complainants and/or their attorneys. No complaint identifies a specific act b
specific identified department member which could serve as a basis for finding a department member gzlil?y

of misconduct.

“The Committee on Rules and Complaints has considered all of the foregoing as well as the options
available under Fire and Police Commission Rule XVIl. We could recommend that the Board refer the
matters for conciliation, pretrial and trial, but we do not believe that this is appropriate given the fact that
none of the complaints identify specific acts of alleged misconduct by specific department members. Th
likelihood of the matter ever proceeding to trial, given the apparent inability to identify any alleged gfxilty €

party, is extremnely slim.

~We could recommend that the Board dismiss each of the complaints for lack of prosecutorial merit. If a
complainant is unable to identify the individual who may have committed an act of misconduct ther.e is littl
likelihood of that complainant being able to prove that a specific department member in fact committed °
misconduct. If this option is chosen, we would be doing nothing more than “sweeping the matter under the

rug”, and this we do not want to do and will not do.

«Our final option is to refer these matters to the Chie of Police with a firm recommendati

that each complaint be fully investigated and appropriate action taken. The Chief hag?:;ggsfﬂ?gt&?ssé)::d
and this community on numerous occasions that any and all allegations of misconduct which are brought t
his attention will be fully investigated and acted upon in an appropriate manner. We take the Chief at ?lis °
word in this regard, and trust that he will do his best 1o see that justice is done as concerns complainants and

department members alike.

“The Committee on Rules and Complaints, having met previously on these matters more than once, and
having fully explored those options which are available to us, does hereby recommend that all 24 of’the
complaints filed by individuals as a result of the execution of search warrants at the El Rey Grocery Stor
and EIl Rey Tortilla Factory on September 18, 2002 be referred 1o the Chief of Police for appropriate °

investigation and disposition.”

Commissioner Baca then moved approval of all three recommencations of the Committee on Rules and
Complaints. Commissioner Sobczak seconded the motion, which carried unanimously. The Chair stated
that Commissioner Baca and staff member Judy Andrade-Altoro had been asked to chair a special
committee to examine MPD search procedures. Ms. Andrade-Altoro has left the Commission staff, so th
Chair will join Commissioner Baca to look at issues of risk essessment and the manner in which se’arch ©
warrants are execuled. A meeting will be held on Wednesday, October 8, 2003 at 1:30 p.m. in the
conference room of the Wisconsin Hispanic Scholarship Foundation located at 1220 West Windlake Av

The Director will ask Chief of Police Arlhur L. Jones for a representative of the Depariment to give inpute::e'

search warrant procedures.

b) Commissioner Sobczek presented the report and recommencetions of the Ad Hoc Committee on

Lesbian, Gay, Bi-sexual, and Transgender Issues, which the Chair designated as the Sobczak Report
Commissioner Baca moved formal acceptance of the repont, seconded by Commissioner Welch The-mot'o
carried unanimously. The Chair sizied that additional material would be formally added at the O‘ctober 16 on
meeting, at which time the full Board will adopt the recommendations of the commitiee.
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(Committee Reports:) (Reg. 10/2/03) ~ Page 3

ommended the committee members and went throug'h the attached report

d ﬂ_wat.adopting the recommendations of the committee would make it eas.ier for an
missioner Spbczak reviewed how the depariments in other cities handie these
ded Com.mlssioner Sobczak and the work of the committee. He also stated that
dations seriously and takes responsibility for changing the work

dic Chief Wentlandt stated he also takes the recommendations seriousl
and accepts responsibility for the environment in the Fire Depariment. Assistant Chief Stenzel stated th g
Police _De.partment jooks forward to working with the Commission to implement the recommendations °
Commissioner Baca moved to approve the recommendztions of the report, seconded by Commission.er

Sobczak. The motion carried unanimously.

Commissioner Sobczak ¢
Commissioner Baca opine
affinity group to form. Com
issues. The Chair commen
the Board takes these recommen
environment in regard to these issues.

3. FIRE DEPARTMENT:
a) The following promotions, as presented by Chief Wentlandt, were approved by the Board:
70 FIRE LIEUTENANT, on 2 waiver basis, from eligible list established November 1, 2001, effective October

12, 2003:
426 — RONALD L. JOHNSON, JR. and #27 ~ JERRY L. MOES.

resepted a letter dated August 26, 2003, from Probationer Firefighter Warren Price, who
ension of the temporary City residency exemption. Firefighter Price is required to ;'nove into
ber 14 and requests an extension until October 31. He has an accepted offer on a house

t be able io move out right away if the construction of their new condo is delayed '

d that the seller will not be able to vacate until October 12. Staff‘

1 Novemnber 6, 2003. Commissioner Sobczak moved to grant
d by Commissioner Baca and carried

b) Mr. Fronk p
requests an exi
the City by Octo
but the sellers may no
Firefighter Price was present and state
recommends that an extension be granted unti
an extension until November 6, 2003. The motion was seconde

unanimously.

4. POLICE DEPARTMENT:

a) The following promotions, as presented by Chief Jones, were approved by the Board:

70 PROGRAMMER I (Pay Range 556)

, from Administrative Assistant IV, ah underfill f
Analyst, effective October 12, 2003: ° | il for Programmer

NECIA E. HOOVER.

70 ADMINISTRATIVE ASSISTANT IV, from Adminictrative Assistant Il effective October 12, 2003:

PEGGY A. KOCEJA.
TO PERSONNEL PAYROLL ASSISTANT |, from Office Assistant Il, effective October 12, 2003:

LAURIE C.HASSEL.
23, 2003, from Chief Jones, wherein he notifies the Board

b) Mr. Fronk presented a letter dated September
2s been terminated under Personnel Order 2003-376

that Probationary Police Officer Ryan M. Flejter h
dated September 17, 2003.
letier dated September 23, 2003, from Chief Jones, wherein he presents a request

c) Mr. Fronk presented a
osition of Identification Technician from Bridget O. Schuster. Ms. Schuster was

jor reappointment 10 thep
zppoinied on August 14, 1895, and resigned in good standing on June 8, 2003. Ms. Schuster was present
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(Police Department:) (Reg. 10/2/03) - Page 4

Sobczak. The motion carried unanimously,

d) Mr. Fronk presented an undated letter from Probationer Police Officer David A. Ligas, Jr., who requests a

Commissioner Baca moved to adjourn the meeting, seconded by Commissioner Sobczak. The
motion carried unanimously. _ _

The meeting concluded at 7:57 P.M.

Respectfully submitted,

David L. Heard
Executive Director

DLH:REK:rk
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'
STATE OF WASCONSIN GIRCUIT COURT
State ex rel.
Jose Castaneda, ' _ , ] : _
x ‘ ORDER FIRE ANDPOLICE COMANESION
Plaintiff, - U . | _
' Case No. ‘f‘)?’c\/oc’ 273'.]

V. |
Woody Welch, Chairman, Milwaukee EXHIBY
Fire and Police Commission, /

Eric Mandel Johnson, Vice Chair, [T
Milwaukee Fire and Police Commission, . Mteianigy
Carla Y. Cross, Leonard J. Sobczak, o |
Emesto A. Baca, Members of the /’\,::\\._. i )
Milwaukee Fire and Police Commission, { _i'\‘:4=~‘~b
and David E. Heard, Executive Director; R e o - /‘ :
Milwaukee Fire and Police Commission, HEE A 11
. ‘ : l — —. -
Defendants. ‘\r_:'“’"»—» o
: -%;-"qz"‘.
. _ T

Upon reading and filing the verified complaint, and upon motion of the atiomeys
for the Plaintiff, let an alternative writ of mandamus issue out of, and under-the seal of,
this courl to Wobdy Welch, Chairman, Milwaukee Fire and Police Commission,

Eric Mandel Johnson, Vice Chair, Milwaukee Fire znd Police Commission, Carla Y.
Cioss, Leonard J. Scbezak, Emesto A. Baca, Members of the Milwaukee Fire and
Police Commission, and David £. Heard, Executive Director, Milwaukee Fire and Police
Commission, commanding them, and each of them, to set a date for irial and hearing of
the charges set forth in the joint complaint filed by the Plaintiffl and 24 others with the
Fire and Police Commission2n November 7, 2003 or, in defaull, 40 show cause before
the Circuil Court for Milwsukee County, 10 be heid at the Milwaukee County

T nHn His

Courthouse, 901 North 8" Streel, Milwaukee, Wisconsin, atg, a.m.on Ociober |5

A

-
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2003, or as soon thereafler as counsel can be heard, why respondents have not done
so, by retumn 1o the writ, and let a copy of the‘Complaint be served on Defendants, with

the writ.

-
Dated %@b Do 20, 2003,

By the Count:

Circuit Judge
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~ STATE OF WISCONSIN CIRCUIT COURT MILWAUKEE COUNTY

STATE EX REL. JOSE CASTANEDA,

N Plainuiffs, |
' v. ' ' - Case No. 03-CV-008737

WOODY WELCH CHAIRMAN, MILWAUKEE

FIRE AND POLICE COMMISSION, ERIC MANDEL JOHNSON,

VICE CHAIR, MILWAUKEE FIRE AND POLICE COMMISSION,
CARLA Y. CROSS, LEONARD J. SOBCZAK, ERNESTO A. BACA,
MEMBERS OF THE MILWAUKEE FIRE AND POLICE COMMISSION,
AND DAVID E. HEARD, EXECUTIVE DIRECTOR, MILWAUKEE
FIRE AND POLICE COMMISSION,

Defendants.

ORDER

Pursuant 10 the scheéule in this matier, this maner came on for hearing before the cournt
on Monday, November 17, 2003. The plaintiff Jose Castaneda appeé}ed in person and by
Atiorney Ness Flores and Anorney John I—beoﬁ. The defendants appeared by- Mi!waukce-'City_
Aunorney Gram F. Lang]ey by Acssistamt City Anomney Bruce D. Schrimpf. in-coun alco was
Anorne-y Sieven Fronk, Hearing Examiner 10 the Board of Fire and Police Commissioners

Based upon. the proceedings had and the matiers on ile herein, lo,gcther with the briefs

of counse] and the affidsvits of David L. Heard, the following is:

DORDERED
1. This maner is se1 for a siatus confesence on December 22, 2003 at 2:00 p.m.
2. David L. Bezrd <nd the Board of Fire znd Police Commissioners are direcied 10

cend 2 Jemer 10 1he new Chief of Police not Jates than the 24" of November, 2083 Jhatdener .

<hz]] sddress the following: | ,-‘I - !
' kel '. WV 26 2003 14
Appendix Page Iﬁ . R

LA
LI




The fact 1hat this matier is se1 for 2 status conference al 2700 p.m. -on
De-c"embcr 22, 2003.

b. That the investigation of the 24 <omplzints in this maner shall be done
by the Milwaukee Poiice'Deparxmenl on a priority basis, énd that on or
before December 19, 2003 the ne.w Chief of Police is lo. report 10 the
Board of Fire and Police Commissioners the status of the invcsligélions
10 that point in time.

c. A copy of the Jetter referencgd above shall be forwarded 10 the court and
10 counsel] of record.- - -

3. Tha.l on December'22, 2003, the court will entenain the possibility of -setting a
date for mé investigation 10 be compleied or iried under § 62.50{19), Stats., as only one
. option. The courn wiﬁ further fonsiéer other options depending on the report feccivéd by _t:h:.
Board of Fire énd Police Commissioners from the new Chief of Police. Among matters. the
court will considér, is the issu_e of wﬁelher the writ of mandamus sought in this action is an
appropriate remedy, OF if such a writ should be denieqZ;

o \Hr Y o2 U] 20 joR

. u . e = Vo 3 g SEE . -
4. The court will not_ceonsider any maner relative to the plaintiff's motion 4for a

declaratory judgment.
Signed and dated lhisl_:l:_ day of N}\H/ 0, s, 2003.

BY T COURT:

Bonorable LEE E. WELLS

' 75057

1095-2003-3198

[0S
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@  STATECF WISCONSIN  CIRCUIT COURT  MILWAUKEE COUNTY
STATE ex rel. JOSE CASTANEDA,
l o . Plainiiffs,
Case No. 03-CV-008737

WOODY WELCH, CHAIRMAN, MILWAUKEE
FIRE AND POLICE COMMISSION, ERIC MANDEL
JOHNSON, VICE CHAIR, MILWAUKEE FIRE AND
POLICE COMMISSION, CARLA Y. CROSS, LEONARD
-J. SOBCZAK, ERNESTO A. BACA, MEMBERS OF THE,~ -
MILWAUKEE FIRE AND POLICE COMMISSION, AND' [~
DAVID L. HEARD, EXECUTIVE DIRECTOR, MILWAUKEL
FIRE AND POLICE COMMISSION, foal

Defendants. ' -

ORDER

The above-captioned matier came on for hearing pursuant 10 order of the

F 7l N g

court. The plainiiffs appeared in person and by Atiorney John Ebbou, Legal

Action of Wisconsin, Inc., and Atiorney Ness Flores, the defendants appeased

by Grant F. Langley, Milwaukee Ciry An-o-rney, represenied by Bruce D.

Schrim;ﬁ, Assistant City Anorney, with Attorney Steven Fronk of the Board of

Fire and Police Commissioners.

Based upon the proceedings had and the submissions on file herein, the

following is:

Appendix Page [g
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® - ORDERED:

| 1. The COUrt, havihg' been sfgiﬁ!ﬁcanxly impresséd by the lewer of
l . Police Chief Nané{le H. Hegeny dated_'Décember 16, 2003, Gesires greally that
| an oppormﬁiry be made 10 the parties .16'have a ';)'fod0§{ivc meeting as 1e{€reneed

in Chief ﬁcgerw’s Jetier of December 16, 2003. - _
2. ’]"hé'vcoun deciines 10 nﬂ;éke ‘e-my rulings on the pending prayers+or
relief or cross motjons for dismissal and recesses this matier 10 March 29, 2004

at ]:30 p.m. for further proceedings. _ | |
Dartved' ‘and signed at Milwaukee, \K’iscon“sin llﬁs i’a_ day of

KQL(]MA&— ,20025 . |
® | ~ BY THE COURT: |

T e R WAEL
- [y -

Bon. Lee E. Wells
| Circuit Judge, Branch 35

1095-2003-3198:76196
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I. STATEMENT OF THE ISSUES
A. Whether Rule XVII of the Milwaukee Fire and Police Commission,
(hereafter “Board”)" with respect to complaints by aggrieved
persons, is invalid because Wis. Stat. §62.50 does not provide
general rulemaking authority to the Board to adopt such a rule.
The trial court answered this “yes.”
B. Whether Rule XVII of the Board, with respect to complaints by
aggrieved persons, is invalid because, as adopted and implemented,
it is in conflict with Wis. Stat. §62.50(19).
The trial court answered this “yes.”
Defendants-Appellants (hereafter “Appellants”) misstate the issues.
As to their first issue, this statement assumes that the sole purpose, and
effect, of the stricken Rule XVII is “the processing of citizen complaints.”
This is disputed, and is not in evidence. And, the Circuit Court’s decision
was based on all of Wis. Stat. §62.50. It did not limit its analysis to
§62.50(3)(a).
Appellants’ second issue also misstates the Circuit Court’s decision

by setting up a question — “are administrative rules . . . necessary” — which

was neither tried nor decided. The Circuit Court decided that, even if Wis.

We use “Board” in this brief to make our terminology consistent with
that of the Defendants-Appellants. In other documents in
this case, we have used “Commission” and “FPC.”
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Stat. §62.50 provided broad mlemaking authority, the Board’s Rule XVII
was not a rational and efficient means of carrying out the Board’s duties.
To the contrary, the court determined that, rather than facilitate the
processing of citizen complaints, the rule has served as a barrier to citizens

seeking justice. Record 27, pp. 14-15 (hereafter cited “R.27:14-15).

II. STATEMENT AS TO WHETHER ORAL ARGUMENT IS
NECESSARY

Oral argument is not necessary because the trial court rendered a
-comprehensive decision amenable to review and because the issues can be

fully developed through the briefs.

IIl. STATEMENT AS TO WHETHER THE OPINION SHOULD
BE PUBLISHED

The opinion should be published because it will provide guidance as
to which statutory language permits and which prohibits general

administrative rulemaking.



IV. STATEMENT OF THE CASE
A. Description of the nature of the case

This case was originally a mandamus and declaratory judgment
action seeking action by the Board to hear the complaints of “aggrieved
persons” against the Milwaukee Police. The mandamus claim asked the
Circuit Court, pursuant to Wis. Stat. §62.50(19), to order the Board to set a
date for trial and investigation of Plaintiff-Respondent (hereafter
“Respondent”) Jose Castafieda’s “aggrieved person” complaint to the
Milwaukee Board. The declaratory judgment claims asked the Circuit
Court (1) to declare the Board’s Rule XVII invalid as not authorized by and
contrary to Wis. Stat. §62.50, and (2) to declare the Milwaukee Police
Department practice of éoncealing the identity of officers to be contrary to
Wis. Stat. §62.50. The Circuit Court declared Rule XVII invalid, and the
Appellants appeal that declaratory judgment. The mandamus claim and the
second declaratory judgment claim have been settled and dismissed without

prejudice. R.46.



B. The Procedural Status of the Case Leading up to the Appeal.

This case began with the filing by 25 aggrieved persons of a joint
administrative complaint with the Milwaukee Board, alleging multiple acts
of police misconduct in the execution of search warrants at the El Rey
grocery and tortilla factory. One of the principal persons complained
against was the Chief of Police. The joint administrative complaint was
filed on November 7, 2002. The police action occurred on September 18,
2002.

On September 30, 2003, after nearly a year during which the Board
took no action, Respondent Jose Castafieda filed this mandamus and
declaratory judgment action in the Circuit Court for Milwaukee County.
Just two days later, on October 2, 2003, the Board took up the joint
administrative complaint, declined to take “provisional jurisdiction”, and
referred it to the Chief of Police for investigation and disposition. R.5, 98
and Ex. 4.

Following this referral, on October 7, 2003, Respondent Jose
Castafieda filed an amended complaint challenging the validity of Board

Rule XVII, under the authority of which the Board had failed to act and



then had referred the administrative complaint to the Chief. R.6. On
October 8, 2003, Appellants moved to dismiss the amended complaint.
R.7; Respondent’s Supplemental Appendix (hereafter “R.S.A.”) pp. 6-10.
On May 24, 2004, the court heard oral argument. R.53.

On July 15, 2004, the Circuit Couﬁ issued a declaratory judgment
declaring Rule XVII invalid as not authorized by and contrary to Wis. Stat.
§62.50. R.27. On August 16, 2004, the court issued an order of declaratory
judgment. R.33. On August 20, 2004, Appellants moved for a stay of the
Circuit Court’s order, R.34, which was denied. On August 30, 2004,
Appellants filed in the Court of Appeals a petition for a permissive appeal
and a request for a stay of the trial court’s order. On September 1, 2004, the
Court of Appeals granted a stay pending further order. R.41. On
September 10, 2004, Respondent moved for a reconsideration of the Court’s
stay. On October 7, 2004, after briefing, the Court of Appeals denied the
Appellants’ petition for a permissive appeal, denied their motion for stay,
and vacated the temporary stay of the Circuit Court’s order.

On December 7, 2004, the parties settled the mandamus and

“concealed identity” declaratory judgment claims, and dismissed those



inconsistent with §62.50 and declaring that Appellants had no authority to
promulgate Rule XVII. 7d. at 24.
D. Statement of Facts Relevant to the Issues Presented for Review.
The Circuit Court, in the context of a motion to dismiss,? found as
the underlying facts those recited in its Decision. R.27:5-7. Signiﬁéant
among these facts are:

° The men [police officers] were wearing blue jackets or vests
with no badge numbers or nameplates; identifying
information had been concealed. R.27:5.

L On November 7, 2002, Plaintiff Jose Castafieda and 24 other
employees filed a joint complaint with the FPC? pursuant to
Wis. Stat. §62.50(19). Id. at 6.

° The complaint requested that the FPC investigate the actions
of all police officers in any way related to and/or involved in
the events described in the complaint, including the police
chief, his command and supervisory officers, detectives and
patrol officers. /d. (Emphasis supplied.)

] The FPC had taken no action on the complaint by September
30, 2003. Id.

“For the purpose of this motion, if the facts in the joint complaint were
presumed to be true . . .” R.27:15. See Falk v. City of Whitewater, 65 Wis.
2d 83, 85,221 N.W. 2d 915 (1974).

The court in its decision uses “FPC” for the Fire and Police
Commission.



On October 2, 2003, the FPC mét and decided that the
complaint had not complied with FPC Rule XVII. Id.;
R.11:Ex. 1, Item 2; R.S.A.:2-5.

The FPC voted to refer the joint complaint to Chief Arthur
Jones to investigate and to “take appropriate action.” R.27:6;
R.11:Ex. 1, Item 2; R.S.A.:2-5, Item 2.

The FPC stated that it was not dismissing for lack of
prosecutorial merit because that would be “sweeping the
matter under the rug.” R.27:6; R.11:Ex. 1, Item 2; R.S.A.:2-
5, Item 2.

The FPC stated that the basis for the action was that the
complaint failed to identify specific acts by specific police
officers. R.27:6; R.5:4 5-7, Exs. 3 and 4; R.11:Ex. 1, Item 2;
R.S.A.:2-5, Item 2.

The FPC stated that it did not take “provisional jurisdiction”
of the complaint and had referred the complaint to Chief
Jones “. . . for a full investigation and appropriate
disposition.” R.27:6; R.5:Ex. 4; R.11:Ex. 1, Item 2; R.S.A.:1.

The FPC requested only a report from Chief Jones. R.27:6;
R.5:Ex. 4; R.S.A.:1. v

The Circuit Court also found as facts:

Rule XVII, rather than facilitate the processing of citizen
complaints, has served as a barrier to citizens seeking redress
from their government. R.27:14-15.

While citizens represented by counsel in the instant case had
filed a detailed and specific complaint in November 2002, as
of July 15, 2004 (date of Decision), the FPC had not set a date
for investigation and trial. Id. at 15.



The complainants, in their complaint, stated the date, time and
location of the incident and sufficient other information that
the FPC could obtain the names of those officers assigned to
execute the search warrant from department records; much of
that information had been obtained, but was still insufficient
under Rule XVII. 1d.

The FPC, the agency responsible for providing citizen
oversight of the police department, affirmatively condoned
the conduct described in the joint complaint by taking the
position that the FPC was powerless to review those
allegations. /d. at 15-16.

Failure to state a cause for removal was not the reason the
FPC declined to set a date for investigation and trial for the
Plaintiff’s complaint. Id. at 16. See also R.5:995-7, Exs. 3
and 4; R.11:Ex. 1, Item 2; R.S.A.:2-5, Item 2.

In adopting Rule XVII, the FPC has engrafted a complex
layer of requirements onto §62.50(19) which serves to
frustrate the legislative purpose. R.27:17.

To add a requirement that the citizen set forth the specific rule
violation frustrates and discourages citizen complaints. Jd.

Rule XVII would require a citizen to find out what all the
rules of the police department are, determine which rule
applies to the harm he wishes to complain about, determine
whether this is a violation of the statute or the City Charter,
then prepare a complaint setting forth with specificity the rule
violation alleged; this is difficult for anyone, especially given
the reality that most persons would not have access to
counsel. /d. at 18.



The rules and regulations and standard operating procedures
of the Milwaukee Police Department comprise a stack of
documents over three inches high. Id.

The copies of the rules and regulations available in the library
are from 2000, and do not reflect the most current updates.
ld

To require citizens to comb through the Milwaukee Police
Department rules and determine which one or ones are
applicable, and whether their complaints implicate the state
statute or the City Charter, is unreasonable and not consistent
with the intent to give the citizens access to government. 7d.

Despite the extensive and detailed complaint, which cites
specific rule violations and alleges, inter alia, that police
forced pregnant women to lie on their stomachs, then jerked
them hard to their feet, and that they jammed guns hard into
the bodies of employees, the FPC applied Rule XVII in
dismissing the complaint and referring it to the Chief of
Police for resolution. /d. at 19-20.

Under Rule XVII, the FPC has abdicated its responsibility and
abandoned its ultimate decisionmaking authority. Id. at 21.

The referral of the joint complaint was a dismissal of the
complaint and a referral to the Chief for resolution; it was not
a request to obtain information to assist the FPC in the
investigation and trial of the complaint. /d.

The referral to the Chief contains no time limit and no
requirement of any response, but sends it to the Chief, one of
the individuals complained against, to take action or not take
action. Id.

10



o Rule XVII, rather than providing an efficient and fair process
for citizen complaints, has served as a way to avoid the
requirements of §62.50(19). Id. at 22.

[ With Rule XVII, when a citizen seeks to file a complaint that
the officer deliberately concealed his or her identity, there is
the Catch-22 response that the person must provide the name
of the officer and there is no review of that conduct. Id. at 23.

These findings of fact by the Circuit Court are entitled to deference
on appeal, especially considering that the Circuit Court’s findings were
strongly reinforced by the evidence submitted by Appellants in seeking a
stay of the Circuit Court’s order. That evidence showed that, since 1998, of
847 complaint entries, or 491 complaints, only 4 hearings were held, all in
1999, and not one case resulted in discipline by the Board. R36:Ex. 11.
And, on a motion to dismiss, R.7; R.S.A.:6-10, the allegations in the
Respondent’s amended complaint must be taken as true.

In their Statement of Facts, Appellants imply that it was impossible
for them to identify from the complaints the officers or the rule violations
involved in the El Rey search warrant executions. Appellants’ Brief, pp.
14-17. This is not accurate. As the Circuit Court found:

The joint complaint filed by the plaintiff and others contains

specific allegations concerning the incident on September 18,
2002. Some of the allegations cite specific rule violations . . .

11



R.27:19. Indeed, the joint complaint itself set forth, in addition to actions

which surely constituted rule violations, seven specific instances with

citations to the rules which had been violated:

L.

MPD Policy 3/360.15(f) - bringing in large and
frightening dogs to the general area where employees
were herded together in close confinement;

Rules 3/730.00, 3/730.05 and 3/730.15 - handcuffing
all employees at the tortilla factory for one or more
hours;

Rules 3/730.00, 3/730.05 and 3/730.15 - handcuffing
pregnant women.

R.1; R.6; Appellants’ Appendix, (hereafter “A.App.”) p. 164.

Among the actions spelled out in the complaint which surely

constituted rule violations were:

a.

Entering the premises screaming and shouting in
English only, and manhandling and frightening people
who didn’t understand their orders;

Entering the premises with their police identities
hidden, so that employees and customers could not
determine whether they were in fact law enforcement
officials;

Entering the premises with guns drawn, including

handguns, shotguns, and semiautomatic rifles, and
pointing and waiving them at persons;

12



d. Pointing guns directly in the faces of persons;
e. Jabbing guns hard into the bodies of employees; and

f. Improperly and unreasonably detaining employees and
other persons;

A.App.:163-165.

The Board obviously had this information as of November 7, 2002,
the date the joint administrative complaint was filed. The Board also knew
at that time that concealing nameplates was a violation of Rule 2/900.15.
R30:3; R31; RS.A.:11-13.

Much officer identity information was known by the Board long
before it dismissed the complaints on October 2, 2003. As early as
December of 2002, the Board had a list of “all personnel that were present
during the execution of the search warrant on September 18, 2002.”
R.5:Ex. 3; R.S.A.:14. “All personnel” obviously included those police
officers who had handcuffed pregnant women and those who were in
charge of the operation and thus ultimately responsible for the abuses, and
who were the subjects of the complaint. And, the Board’s staff actually <. .
. met with some of the officers involved in the execution of the search

warrant . . . .” and had in November “. . . received and reviewed the El Rey

13



videos from the grocery store raid . . .”. Id. There is no record evidence
showing that Board staff asked the police who handcuffed i:he pregnant
women. The evidence is that the Board preferred to employ Rule XVII to
impose on the complainants the entire burden of matching specific officers
to specific violations -- officers who had concealed their identities during
the raid. As the Circuit Court found:
In adopting Rule XVII, the FPC has engrafted a complex
layer of requirements onto §62.50(19) that was not
contemplated by the legislature and which serves to frustrate
the legislative purpose. o
‘R.27:17.
V. STANDARD OF REVIEW
The standard for appellate review of a circuit court's decision
whether to permit or deny declaratory relief was set forth in Putnam v. Time
Warner Cable, 2002 WI 108 140, 255 Wis. 2d 447, 472 (2002):
A decision to grant or deny declaratory relief falls within the
discretion of the circuit court. The circuit court's decision to
grant [or deny] declaratory relief will not be overturned unless
the circuit court erroneously exercised its discretion. This
court will uphold a discretionary act if the circuit court
examined the relevant facts, applied a proper standard of law,

and, using a demonstrated rational process, reached a
conclusion that a reasonable judge would reach.
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The Circuit Court in this case examined the relevant facts, as shown in its
written opinion. It also applied a proper standard of law, R.27:8-9 — one on
which both Respondent and Appellants agreed. R.53:41, beginning line 24,
p- 42 and p. 43 through line 15; R.S.A.:17-19. The Circuit Court used a
rational process in reaching its conclusion, which is demonstrated and
articulated in the comprehensive and thorough written opinion underlying
its order. And, it certainly cannot be maintained that no reasonable judge
would reach the conclusion reached by the Circuit Court in the instant case.

A second standard of review is that findings of fact made by a trial
court sitting without a jury shall not be set aside unless they are clearly
erroneous. Mentzel v. City of Oshkosh, 146 Wis. 2d 804, 808, 432 N.W. 2d
609 (Wis. App.1988). When more than one inference can be drawn from
the credible evidence, the reviewing court must accept the inference drawn
by the trier of fact. Id. The appellate court will search the record for
evidence to support the trial court’s findings of fact. Id.

A third standard of review is that used in determining whether an
administrative rule exceeds statutory authority. The Court in Conway v. Bd.

of Police and Fire Commrs., 2003 WI 53, 262 Wis. 2d 1, enunciated this
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standard as “. . . de novo, although we benefit from the analyses of the
circuit court and the court of appeals.” Id. at §19.

There is no dispute between the parties as to the law governing
review of administrative rules. That law is succinctly stated in Wisconsin
Citizens Concerned for Cranes and Doves v. Wisconsin Department of
Natural Resources, 2004 W1 40, §13-14 and Conway, supra, §127-31, and
includes the following principles:

If a rule contradicts the language of a statute or the statute’s
legislative intent, the rule is not reasonable, exceeds the agency’s statutory
authority and must be invalidated. Seider v. O’Connell, 2000 WI 76, §926-
28,236 Wis. 2d 211, 226. To determine whether an agency has exceeded
its statutory authority in promulgating a rule, this Court first examines the
enabling statute. The enabling statute indicates whether the legislature
expressly or impliedly authorized the agency to create the rule. An
administrative agency exceeds statutory authority if its rule conflicts with
the language of the statute or the statute’s intent. Conway, supra. In order
for the Board’s adoption of a rule to be a valid exercise of administrative

power, it is necessary that such action: (1) be based upon a proper
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delegation of power by the legislature, and (2) not constitute administrative
action in excess of that statutorily conferred authority. State Department of
Administration v. DILHR, 77 Wis. 2d 126, 133-34, 252 N.W. 2d 353
(1977). 1Itis nece'ssary to consider the sections of the statute in relatiopslﬁp
to the whole statute and to related sections. State v. Sweat, 208 Wis. 2d

409, 416, 561 N.W. 2d 695 (1997).

VI. ARGUMENT
A. Rule XVII of the Milwaukee Board, with respect to
complaints by aggrieved persons, is invalid because Wis.

Stat. §62.50 provides no general rulemaking authority to

the Board to adopt such a rule. :

Wis. Stat. §62.50 is not among those statutes which set forth an
agency’s general responsibility, provide some basic elements to guide the
exercise of that responsibility, and leave the rest to agency rulemaking.
Quite the contrary, in § 62.50 the legislature sharply limited the Board’s
rulemaking authority to two narrow areas, and detailed all other areas of
Board operation in the statute itself. The only part of §62.50 which

authorizes Board rulemaking is subs. (3), and subs. (3) does not authorize

Board Rule XVII.
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§62.50(3) provides, in relevant part:

Rules. (a). .. The board may prescribe rules for the
government of the members of each department, and may
delegate its rule-making authority to the chief of each
department. . . .

(am) The common council may suspend any rule prescribed
by the board under par. (a).

(b) The board shall adopt rules to govern the selection and

appointment of persons employed in the police and fire

departments of the city. . . .
(Emphasis supplied). Rules “for the government of the members of each
department” are those which relate to the conduct and working conditions
of police officers, similar to personnel policies. By the express language of
the statute, they relate only to “the members of each department,” and do
not involve the general public, as do complaint procedures. Citizen
complainants are not “members of each department.” These are the rules
and regulations and standard operating procedures of the Milwaukee Police
Department, comprising a stack of documents over three inches high,
R.27:18, which the Board submitted to the Circuit Court.

Even this limited authority, to prescribe rules for the government of

department members, was circumscribed by the legislature, as in subs.
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3(am)* it gave the common council the power to suspend any rule
“governing the members.” And, this authority does not even extend to all
aspects of the “government of the members”: items such as salaries and
pensions, subs. (10), and “rest days”, subs. (10m), are reserved for the
common council or for the statute itself.

The Circuit Court’s carefully reasoned decision stated:

Defendants contend that the language in §62.50(3) “for the
government of the members” is equally expansive language
and should be interpreted to include the disciplinary process.
But the plain language of the statute does not support this
interpretation. The dictionary definition defines
“government” in this context as “direction, control,
management, rule.” This definition is consistent with the
limited interpretation as discussed above, not an expansive
one to cover areas such as investigation and trials. In
addition, the statute as a whole does not support an expansive
interpretation.

R.27:13; A.App.:127.

The Court’s construction here is perfectly consistent with the
requirement of the Police Chief that police officers purchase their own
uniforms in the 92-year-old case of Kasik v. Janssen, 158 Wis. 606, 149

N.W. 398 (1914), relied on, for the first time in this case, by the Board.

Where “subs.” is used henceforth, it refers to a subsection of
Wis. Stat. §62.50.

19



Wis. Stat. §62.50, Wis. Stats., contains a statutory scheme which is
as follows:

Board Can Rulemake Statute Only - No Rulemaking

(3)(a) Government of members  (10m) Rest days
(3)(b) Selection and appointment (11) Discharge or suspension
(4) Same (12) Trial ordered
(5) Examinations (13) Discharge or suspension; appeal
(7)  Ass’t. Chief reinstatement (14) Complaint
(15) Notice of Trial
(16) Trial
(17) Decision; standards to apply
(19) Charges by aggrieved person
Subs. (4) contains a key phrase which the legislature uses throughout
§62.50 to indicate when Board rules aré authorized: “in accordance with
such rules and regulations”:
(4) . .. The rules and regulations shall specify the date when
they take effect, and thereafter all selections of persons for
employment, appointment or promotion, either in the police

force or the fire department of such cities except the chief of
police, the inspector of police, the chief engineer and the first
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assistant of the fire department, shall be made in accordance
with such rules and regulations.

(Emphasis supplied). Subs. (5), governing the “examinations for candidates
for each class,” contains a similar express reference to Board rules:

(5) Examinations. The examinations which the rules and
regulations provide for shall be public . . .

(Emphasis supplied). The same is true of subs. (7)(a), which relates to the
“government of the members” in that it governs the reinstatement of
assistant chiefs to previously-held positions:
(7) Assistant chiefs, inspectors and captains; vacancies. (a) .
. subject thereafier to reinstatement to a previously held

position on the force in accordance with the rules prescribed
by the board.

(Empbhasis supplied). However, in subs. 7(a), the removal of an assistant
chief is not within Board rulemaking authority. That is to be done “ . . .
pursuant to s. 17.12(1)(c),” rather than “in accordance with the rules
prescribed by the board.” Similarly, suspension and removal of an

inspector or captain of police in subs. (7)(b) is to be done “under this
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section,’” not “in accordance with the rules prescribed by the board.” This
is a critical distinction which the legislature makes throughout §62.50.

None of the ensuing subsections, which relate to #ials, contain the
phrase “in accordance with the rules prescribed by the board,” or any
similar reference to Board rules. Subs. (9) provides: “subject to trial under
this section.” Subs. (11), relating to discharge or suspension for more than
30 days, contains the same phrase: “ . . . except for cause and after trial
under this section.” Subs. (12) governs trials where a complaint is made to
the chief: “. . . and a trial shall be ordered by the board undér this
section.” Subs. (16), the primary subsection of §62.50 which governs trials
and investigations, provides “[i/n the course of any trial or investigation
under this section.”

The subsections of §62.50 which govern police and fire department
operation which do not authorize Board rulemaking thus do not contain the
phrase “in accordance with the rules prescribed by the board”; rather, they
contain other phrases making clear that rulemaking is not authorized, such

as “under this section” or “pursuant to s. 17.12(1)(c).”

6 Emphasis throughout on this phrase is supplied; it is not

emphasized in the statute.
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In addition to the difference in these key phrases, the lack of Board
authority to make rules has been made clear by the legislature in that it sets
forth the governing procedures in the statute itself, or refers to rules of
procedure found in other statutory sections. Subs. (13), governing
discharges or suspensions and the appeal therefrom, sets forth specific
procedures which must be followed by the Chief, and includes a specific
sample form which the department member can use to appeal to the Board.
Subs. (14), governing complaints generated under subss. (12) and (13), sets
forth specific service and notice procedures, with specific deadlines:

(14) Complaint. The board, after receiving the notice of

appeal, shall, within 5 days, serve the appellant with a copy of

the complaint and a notice fixing the time and place of trial,

which time of trial may not be less than 5 days nor more than

15 days after service of the notice and a copy of the

complaint.

The legislature clearly did not leave this process to the rulemaking authority
of the Board under subs. (3).
Similarly with the notice of trial. The manner of service is not left to

Board rule, but is to be done pursuant to the rules of civil procedure:

(15) Notice of trial. Notice of time and place of the trial,
together with a copy of the charges preferred shall be served
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upon the accused in the same manner that a summons is
served in this state.

(Emphasis supplied).

Subs. (16), the investigation and trial section, provides detailed
investigatory and trial procedures, including a contempt procedure which is |
not left to Board rule, but is to be the same as that followed in municipal

courts:

(16) Trial; adjournment. The accused and the chief shall
have the right to an adjournment of the trial or investigation
of the charges, not to exceed 15 days. In the course of any
trial or investigation under this section, each member of the
fire and police commission may administer oaths, secure by
its subpoenas both the attendance of witnesses and the
production of records relevant to the trial and investigation,
and compel witnesses to answer and may punish for contempt
in the same manner provided by law in trials before
municipal judges for failure to answer or produce records
necessary for the trial. The trial shall be public and all
witnesses shall be under oath. The accused shall have full
opportunity to be heard in defense and shall be entitled to
secure the attendance of all witnesses necessary for the
defense at the expense of the city. The accused may appear in
person and by attorney. The city in which the department is
located may be represented by the city attorney. All evidence
shall be taken by a stenographic reporter who first shall be
sworn to perform the duties of a stenographic reporter in
taking evidence in the matter fully and fairly to the best of his
or her ability.
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(Emphasis supplied). In providing this extremely detailed procedure, which
incorporates by reference municipal court contempt procedures, it was
clearly the legislative intent that subs. (16) should “occupy the field” of
investigation and trial procedure. It was not the legislative intent to
authorize the Board to govern the investigation and trial through its own
rules.

Subs. (17) is yet another section in which the legislature provides its
own procedures and standards, rather than delegating them to the Board for
rulemaking:

(17) Decision, standard to apply. (a) Within 3 days after
hearing the matter the board shall, by a majority vote of its
members and subject to par. (b), determine whether by a
preponderance of the evidence the charges are sustained. If
the board determines that the charges are sustained, the
board shall at once determine whether the good of the service
requires that the accused be permanently discharged or be
suspended without pay for a period not exceeding 60 days or
reduced in rank. If the charges are not sustained the accused
shall be immediately reinstated in his or her former position,
without prejudice. The decision and findings of the board
shall be in writing and shall be filed, together with a
transcript of the evidence, with the secretary of the board.
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Subs. (17)(b) prohibits discipline unless there is “just cause’ to sustain the
charges, and sets forth seven specific standards which, “to the extent
applicable,” the board must apply in making its determination.

The critical subsection in our case, subs. (19), is of a piece with the
foregoing sections. The Board does not have authority to promulgate rules
governing charges by aggrieved persons. The legislature intended, as it
clearly stated in subs. (19), that charges made against police officers by
aggrieved persons should be investigated, and trial had thereon, “following
the procedure under this section.” That is, the procedure under §62.50,
particularly subsections (16) and (17), not “in accordance with rules
prescribed by the board.” Subs. (19) provides:

(19) Charges by aggrieved person. In cases where duly

verified charges are filed by any aggrieved person with the

board of fire and police commissioners, setting forth

sufficient cause for the removal of any member of either of the

departments, including the chiefs or their assistants, the

board or chief may suspend such member or officer pending

disposition of such charges. The board shall cause notice of

the filing of the charges with a copy to be served upon the
accused and shall set a date for trial and investigation of the

The Board uses this phrase to name the trial a “just cause hearing,” as
though it is some kind of elaborate special proceeding. This phrase
is not used in the statute; presumably, there must be “just cause” for
any consequence which is visited on a person following trial.
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charges, following the procedure under this section. The

board shall decide by a majority vote and subject to the just

cause standard described in sub. (17)(b) whether the charges

are sustained. If sustained, the board shall immediately

determine whether the good of the service requires that the

accused be removed, suspended from office without pay for a

period not exceeding 60 days or reduced in rank. If the

charges are not sustained, the accused shall be immediately

- reinstated without prejudice. The secretary of the board shall

make the decision public.

(Emphasis supplied). Subsection (19) contains its own detailed procedures,
contains the phrase “under this section,” and refers to another subsection
(subs. (17)(b)) in “this section.” It does not refer to Board rules. Board
rules governing charges by aggrieved persons are, therefore, not authorized,
particularly where they conflict with the statute.

In the “Rule XVII” section of its brief, the Board claims that it
promulgated Rule XVII “in order to fulfill its duties.” Appellants’ Brief at
7. This is a disputed contention. Mr. Castafieda contends, and the Circuit
Court found, that Rule XVII permits the Board to avoid fulfilling its
statutory duties. This is borne out by the evidence showing but 4 hearings
for 491 complaints since 1998. R.36:Ex. 11. Given this, it can be just as
readily asserted that the purpose of the rule was to protect the police from

accountability. Moreover, the motive of the agency in promulgating a rule
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1s irrelevant as to whether it haS the power to issue that rule. Peterson v.
Natural Resources Board, 94 Wis. 2d 587, 598-599, 288 N.W. 2d 845, 851
(1980).

In justifying Rule XVII, the Board speaks of sec. 22-10 of the
Charter of the City of Milwaukee. Appellants’ Brief, pp. 45-47. That
section is completely irrelevant to this case, as Mr. Castafieda and his fellow
complainants proceeded under Wis. Stat. §62.50(19), not Sec. 22-10 of the
Charter. Nor did the Board claim to act under Sec. 22-10. Even if the
Board has the authority to promulgate a rule to carry out Sec. 22-10 of the
city charter, it still cannot apply that rule to §62.50(19) complaints unless
the rule is authorized by §62.50.

In discussing Section 6(a) of Rule XVII, the Board has apparently
abandoned the case law which it cited at the Court of Appeals for the
principle that administrative determinations made without “subject-matter
jurisdiction” are void. Defendants-Appellants’ Brief to Court of Appeals,
pp. 8-9. ltis the statute, not the rule, that confers jurisdiction. Obviously,

the DNR does not have jurisdiction to decide aggrieved-person complaints
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against Milwaukee Police. The Board does have that jurisdiction, but
courtesy of §62.50(19), not Rule XVII.

The authority cited by the Board in its brief to the Court of Appeals,
pp.8-9, reinforces our argument that, in order for a rule to be valid, the
governing statute must authorize the agency to promulgate that rule. In
Peterson v. Natural Resources Bd., supra, 94 Wis. 2d at 592, the Court
stated:

It is the general rule that an administrative agency has only

those powers which are expressly conferred or which are

fairly implied from the statutes under which it operates . . .

An administrative agency may not issue a rule that is not

expressly or impliedly authorized by the legislature.

The Court in that case held that the relevant statutes authorized the DNR to
issue the rule being challenged by Peterson. Those statutes were very
similar to §62.13(5)(g), Wis. Stats., but quite different from §62.50(3).
They conferred on the DNR a grant of general rulemaking authority in
language such as: “The department may make such rules . . . as it deems
necessary to carry out the provisions and purposes of this section . . .”, id.

at 592, and “. . . the Department shall make such rules as it deems

necessary for the protection, development and use of fish . . .” and its
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actions in so doing shall be valid “. . . all other provisions of the statutes
notwithstanding.” Id. at 594, 596.

The second case cited to the Court of Appeals by the Board at p. 9,
Village of Silver Lake v. Department of Revenue, 87 Wis. 2d 463, 275 N.W.
2d 119 (1978), and now abandoned, contained a subsection in the
authorizing statute which, by its dissimilarity from §§62.50(16) and (19),
Wis. Stats., undercuts the Board’s argument. That subsection, Wis. Stat.
70.57(2) provided:

(2) The department shall have the power to make such rules,

orders and regulations for making and filing complaints by

counties, the attendance of witnesses, the production of

books, records and papers and the mode of procedure as

may be deemed necessary, not inconsistent with the laws of

the state.

Id. at 468, n. 1 (Emphasis supplied). The difference between that section
and §§62.50(16) and (19) is striking and compelling. And, the court’s
recitation of the law supports Mr. Castafieda, not the Board:

... It is the general rule that an agency or board created by

the legislature only has the powers which are either expressly

conferred or necessarily implied from the four corners of the

statutes under which it operates. The effect of this rule has
generally been that such statutes are strictly construed to

preclude the exercise of a power which is not expressly
granted.
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Id. The power to promulgate Rule XVII was not expressly granted.

Although a third case cited by the Board to the Court of Appeals at
p. 9, Board of Regents v. Wisconsin Personnel Commission, 103 Wis. 2d
545,309 N.W. 2d 366 (1981), involved a}unique statutory scheme quite
different from §62.50, that case nevertheless stands for the proposition that
it is the statute which confers subject matter jurisdiction, not the agency
through a self—hélp rule. The Court held:

. . . the administrative agency cannot conclusively settle the

question of its jurisdiction, thereby endowing itself with

power other than that granted by statute.

Id. at 553. Thus, the Board cannot, by issuing Rule XVII, endow itself with
power which the statute does not give it.

The Board in its current brief cites Brown County v. Department of
Health and Social Services, 103 Wis. 2d 37, 43, 307 N.W. 2d 247 (1981),
as purported authority for the following proposition: “By adopting Rule
XVII as it did, the Board was effectuating the purpose of the powers
delegated to it under Wis. Stat. §62.50(19).” Appellants’ Brief at 42-43.

But the authorizing statute in Brown County was quite different than

§62.50(3). That statute provided: “The department shall make suitable
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rules and regulations governing the administration of temporary assistance
under §49.01(7) including . .  and was characterized by the Court as . . .
on its face a broad grant of rule-making authority . . . “. Brown County,
supra at 48, n. 5 and 49. §62.50(3) is, by contrast, a very restricted grant of
authority.

The Board also abandons its earlier reliance on Conway v. Board of
Police and Fire Commissioners, supra, to support Rule XVII 6(b) (ii), (iii)
and (iv), in which it claimed that allowing “the matter to be referred to a
hearing examiner for hearing or for further investigation or other actions as
may be appropriate to the unique facts of each case” is “speciﬁcaily allowed
by the holding in Conway . ..”. Appellants’ Court of Appeals Brief at 9-10.
The Board also seemed in that brief to claim that Conway authorizes its
referral of Mr. Castafieda’s joint complaint to Chief Jones for investigation
and disposition. Id. at 33.

First of all, the rule at issue in Conway did not permit thé Madison
Police and Fire Commission hearing examiners the unlimited latitude of
taking whatever actions they thought would be “appropriate to the unique

facts of each case.” Id. at 9. Rather, that rule was upheld in large part
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because it constrained the hearing examiners in numerous ways, including,
as the Circuit Court in the instant case observed, requiring them to prepare
a comprehensive report containing an evaluation of witness credibility and
demeanor for the commission’s review and disposition. R.27:22. Compare
the Milwaukee Board’s total abdication of the disposition of the complaint
through its referral to the very Police Chief complained against. The Board
attempted, and now apparently abandons, a completely insupportable
extension of authority from a hearing examiner’s power to hear evidence
under §62.13 to the referral to the Police Chief for disposition under
§62.50(19). There are obvious differences in role and function between
hearing examiner and police chief, especially where the chief is a primary
person complained against.

The most important reason that Conway is not authority for Rule
XVII is that it involved a completely different statute. Conway construed
Wis. Stat. §62.13, which has the aforemeﬂtioned language expressly
authorizing the Board to issue rules, and which contains language directing
that it be liberally construed. §62.50, as we have shown, is completely

different: it contains an express limitation on the Board’s rulemaking
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authority and does not have this language in 62.13(5)(g): “Further rules for
the administration of this subsection may be made by the board.” The
Court in Conway found this language critical in determining that the Board
had express authority to issue its rule. 2003 WI 53 at 933, 35, 37, 46.

While the Conway Court viewed §62.13 as regulating cities of 4,000
or more, in fact §62.13 does not apply to cities of the first class, of which
there is but one — Milwaukee.® Section 62.03, Wis. Stats., provides:

First class cities excepted. (1) This subchapter, except ss.

62.071, 62.08(1), 62.09(1)(e) and (11)(j) and (k), 62.1735,

62.23(7)(em) and (he) and 62.237, does not apply to I class

cities under special charter.
Section 62.13 is not included in the named exceptions, which do apply to
first class cities. Section 62.03(2) permits first class cities to adopt all or
part of Subchapter I, General Charter Law:

(2) Any such city may adopt by ordinance this subchapter or

any section or sections thereof, which when so adopted shall
apply to such city.

8 Chapter 62 is divided into two subchapters: Subchapter I “General Charter
Law” and Subchapter Il “First Class Cities.”
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Milwaukee did not adopt §62.13(5)(g), but instead adopted §62.50. The
current Charter contains this language:

It is the intention of the common council that the procedures,

processes, and trial under this section shall be conducted in

the same manner as provided in s. 62.50, Wis. Stats. (1983).

(Ch. Ord. 341, File #68-453-b, June 25, 1968; formerly s.21-

14-2.)

Charter of the City of Milwaukee, §22-10.2. “Charges Against
Subordinates,” p. 137 (6/7/94), R.S.A.:22-23.

The Board has never in this litigation, including its brief on this
appeal, claimed that Rule XVII is authorized by §62.13(5)(g), and any such
argument which may be inserted in its reply brief is not properly before this
Court. The Board has throughout based its claim of authority on §62.50(3).
R.7:1-2, including n. 1; R.S.A.:7-8. Conway and §62.13(5)(g), Wis. Stats.,

are not authority for Rule XVII.

B. Rule XVII of the Milwaukee Board, with respect to
complaints by aggrieved persons, is invalid because it is in
conflict with Wis. Stat. §62.50, and thus frustrates the intent
of the legislature in enacting Wis. Stat. §62.50(19).

The legislature, in enacting §62.50(19), gave to the citizen who

believes that he has been abused by the police a means to petition for
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redress of his grievance to a part of government other than the Police
Department — to the Board of Fire and Police Commissioners. The
legislature gave the citizen a chance to be heard, a way to call the police to
account before a tribunal outside the Police Department. At oral argument,
the Board agreed that this was the legislative purpose:

Mpr. Schrimpf: That is the whole purpose of the process

because I suppose the Legislature contemplated the reality

that an event could happen — let’s take the El Rey event where

there were situations where people honestly and truly

believed there had to have been a violation of rules and

regulations, there was excessive force used or inappropriate

conduct, either hurting people unnecessarily, whatever there

may have been.

And I think the Legislature said yes, for these purposes, there

must be some way that outside of the normal command chains
of the department, the person can bring a Complaint.

R.53:49; R.S.A.:20.

The legislature did this in a simple and straightforward manner — the
aggrieved person simply files a complaint with the Board and, if the
complaint sets forth sufficient cause for removal, the Board investigates,
holds a triaL and metes out appropriate discipline, if any is warranted. The
Board in Milwaukee acted contrary to this simple process and set up a |

series of hurdles for the complainant to leap. It issued, and follows, Rule

38



XVII, which makes it extremely difficult for a citizen to get the complaint
heard and, where the police hide their identities, makes it impossible.

On the border between Virginia and North Carolina lies 750 square
miles of swamp called the “Great Dismal Swamp.” In the 18" and 19™
centuries, slaves escaping bondage disappeared into that swamp. Many
were never heard from again.” Rule XVII is the “Great Dismal Swamp” for
citizen complainants who wish to have their grievances heard. Their
complaints disappear into Rule XVII, and are never heard from again.

‘We see this from the Board’s overall record: 4 hearings and no
discipline in 491 complaints since 1998; no hearings since 1999. R.36:Ex.
11. And we see it in what happened in the instant case — The Board sat on
Mr. Castafieda’s complaint for almost a year, and when it did act, merely
sent it to Chief Arthur Jones, one of the primary subjects of the complaint,
for final disposition. It did this on the ground that Mr. Castafieda couldn’t

do the impossible — identify the police involved.

Berlin, Many Thousands Gone: The First Two Centuries of Slavery in
North America, 121, 261 (Belknap 1998); Harding, There Is a River:
The Black Struggle for Freedom in America, 73 (Harcourt Brace 1981);
World Book Encyclopedia, Vol. 5, p. 237 (1988).
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The El Rey incident happened on September 18, 2002. R.5:Ex. 3;
R.6:41. Police officers deliberately hid their identities, making it
impossible for complainants, including Jose Castafieda, to identify them.
R.6:921. Jose Castafieda and 24 others filed a verified joint complaint
under Wis. Stat. §62.50(19) on November 7, 2002. R.5:Ex. 3. The Board
failed to act on the complaint for almost a year. R.5:Ex. 3; R.6:q17-21.

This lawsuit was filed on September 30, 2003. R.1. Two days later,
on October 2, 2003, the Board voted to refer the joint complaint to Chief
Arthur Jones to investigate and to “take appropriate action.” R.5:Ex. 4;
R.11:Ex. 1, Item 2; R.S.A.:2-3. At its October 2 meeting, the Board stated
that it was not dismissing for lack of prosecutorial merit (“sufficient cause
for removal”) because that would be “sweeping the matter under the rug.”
R.11:Ex. 1, Item 2; R.S.A.:2-3. At that meeting, the Board stated five times
that the basis for its action was that no complaint had identified a specific
act by a specific police officer. R.11:Ex. 1, Item 2; R.S.A.:2-3. At that
meeting, the Board stated that it would take the Chief at his word “and trust
that he will do his best to see that justice is done .. .” R.11:Ex. 1, Item 2;

R.S.A.:2-3. At that meeting, the Board at no time stated that its basis for
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referral to Chief Jones was that the charges set forth in the joint complaint
did not set forth sufficient cause for removal. R.6:920; R.11:Ex. 1, Item 2;
R.S.A.:2-3. On October 3, 2003, the Board’s Executive Director, David
Heard, sent a letter to Chief Jones stating:

. . . the complaints allege numerous and often broad

allegations of misconduct, but do not identify specific

department members who are alleged to have committed any

such act(s) of misconduct. The Board of Fire and Police

Commissioners did not take provisional jurisdiction of these

matters and have referred them to your office for a full

investigation and appropriate disposition . . . '
R.5:Ex. 4; R.S.A.:1. (Emphasis supplied).

Rule XVII enabled all of this. As to the length of time before the

Board acted: Rule XVII enables this because it permits the Board to hold a

complaint in committee with no deadline for action. Rule XVII enables the
Board to refer the complaint to the Chief of Police for disposition. Rule
XVII enables the Board to decline “provisional jurisdiction.” And Rule
XVII enables the Board to require complainants to identify police officers
who have concealed their identities.

Board Rule XVII is not only not authorized by §62.50; it is, in

significant respects, in conflict with that statute, and it is on this second
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ground invalid. Seider v. O’Connell, supra. In the following areas of
conflict with the statute, Board Rule XVII imposes barriers to citizen
complaints that are not found in the statute:

Section 1 of Rule XVII defines a citizen complaint:

A citizen complaint is any written communication received by

the Fire and Police Commission which alleges a violation of

rules or standard operating procedures by a member of either

the Fire or Police Department, which meets the requirements

of Sections 2, 3 and 4 below.
§62.50 does not require that an aggrieved person allege a specific rule
violation or a violation of “standard operating procedures.” Section 1 sets
up a barrier to aggrieved persons. The police rulebook is very hard to come
by. How is an aggrieved person to know the specific depMental rule that
was violated? The Board submitted to the Circuit Court, as the publicly-
available rules, a three-inch stack of documents which were four years out
of date. R.27:18; R.53:48; R.24. This is what is available to the citizen.
And are the “standard operating procedures” different from the “rules”?

How is a lay person, especially one who is not represented by counsel, to

know this?
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Section 4 of Rule XVII requires the complaint to state “the name,
badge number or other identification of the accused member.” §62.50 does
not require this. It is not in subs. (19) or anywhere else. If the officer hides
his name and badge number, and the aggrieved I;erson 1s not otherwise
acquainted with the officer, how is the aggrieved person to provide the
name or badge number? This is impossible, and ﬁade so by the “accused
member.” Even if there is a name plate or badge, in cases like the El Rey
raid where there are a large number of police officers engaged in the abuse
and where they handcuff the aggrieved persons, R.6, if an aggrieved person
can read the name and he is handcuffed, he can’t write the name down. If
he can read the badge number and is handcuffed, he can’t write the badge
number down. If there are twenty-one officers doing this to him, R.5:93, he
will probably not remember all the names. And, if the situation is as
traumatic as El Rey, he might read the names and not remember them. This
requirement in Section 4, which exceeds §62.50, is a very effective way to
shield police officers from responsibility, and is completely contrary to the
legislative intent underlying §62.50(19). Section 4 of Rule XVII is invalid

because it violates Wis. Stat. §62.50.
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Section 4 also requires the aggrieved person to “. . . specify whether
the complaint is being filed pursuant to Section 62.50(19) of the Wisconsin
Statutes or the City of Milwaukee Charter Ordinances.” Even the city
cannot complain against the Chief under the ordinances. In our case, the
aggrieved persons had lawyers who researched whether to file under the
statute or ordinances. How is an unrepresented aggrieved person, one who
cannot afford an attorney, to know this? Yet if he doesn’t specify, his
complaint is inadequate. This is not required by §62.50, and it defeats that
statute. It is one more barrier erected by the Board to bar the aggrieved
person from having his complaint heard.

Section 6 provides for “provisional jurisdiction.” This concept is
nowhere to be found in §62.50. The Board made it up out of whole cloth.
Furthermore, Section 6 makes no mention whatsoever of the statutory
procedure in §62.50(19). The Board, in Section 6, is operating completely
independently of, and contrary to, the statute.

Section 6(b) of Rule XVII sets forth various alternatives for the
Board. These alternatives go far beyond the action permitted the Board by

§62.50(19). Section 6(b)(i) permits the complaint to be dismissed “for such



other reason as may be determined by the Committee [not the Board].”
This is not authorized by §62.50(19). Section 6(b)(ii) permits the matter to
be referred “’for conciliation.” Conciliation is not authorized by §62.50(19);
conciliation is completely the child of the Board rule. Section 6(b)(iii)
permits the complaint to be “held in committee.” This procedure is also not
authorized by §62.50(19). “Held in committee” sounds a bit like an
investigation, but the rule does nof state that this is part of a Board
investigation. Indeed, in our case, the joint complaint appears to have been
“held in committee” for eleven months, with no investigation occurring. '
Section 6(b)(iv) permits “other such actions as the Committee [not the
Board] may deem appropriate.” This latitude is not provided the Board by
§62.50(19). That statute is very specific as to the actions which the Board
may take where duly verified charges are filed by aggrieved persons, and
“other such actions as deemed appropriate” are not included. In all of these
respects, Board Rule XVII is contrary to §62.50, and is thus invalid.

In our case, two days after this action for mandamus was filed, the

Board voted not to take “provisional jurisdiction” and to refer Mr.

10 Board staff insisting that complainants resubmit their complaints, and

ignoring specific alleged rule violations, is hardly an “investigation.”
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Castaneda’s joint complaint to Police Chief Arthur J oﬁes “for a full
investigation and appropriate disposition.” R.5:Ex. 4; R.S.A.:1. Board
Rule XVII, Section 6(b)(i), sets forth as one permissible alternative «. . .
that the complaint be dismissed and referred to the Milwaukee Police or
Fire Department for investigation and disposition . . . “ This course of
action is completely unauthorized by, and is in conflict with, §62.50. At no
place in §62.50 is this referral permitted. Indeed, all of the ianguage in that
statute argues against this referral.

§62.50 is quite clear that the Board, not the Chief, is to investigate
and try complaints from aggrieved persons. Even where the complaint is
made first to the Chief, the Board is to hear it. Complaints from aggrieved
persons are to be referred from the Chief to the Board, not from the Board
to the Chief:

§62.50(12) Trial to be ordered. Whenever complaint against

any member of the force of either department is made to the

chief thereof, the chief shall immediately communicate the

same to the board of fire and police commissioners and a

trial shall be ordered by the board under this section.

(Emphasis supplied). This is quite plain. The Chief is not to investigate,

dispose of, or in any other way handle the complaint. He (when Arthur
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Jones was Chief; the Chief is now Nanette Hegerty) is to immediately send
it to the Board, which then must order a trial under §62.50. If the Chief'is
not authorized to retain a complaint made directly to him, how is it that he
is authorized to accept for investigation and disposition a complaint made to
the Board? He is not. Nor is the Board authorized to refer the complaint to
him, particularly for disposition.

§62.50(16) gives the Chief, together with the accused, the right to an
adjournment of the trial or investigation of the charges:

The accused and the chief shall have the right to an

adjournment of the trial or investigation of the charges,

not to exceed 15 days.
This clearly implies that the Chief is not to be investigating or trying the
charges. Subs. (16) also gives all of the powers of investigation and trial to

the members of the Board, not fo the Chief:

“...Inthe course of any trial or investigation under this
section each member of the fire and police commission may

€€

(Emphasis supplied). Subs. (16) is the “procedure under this séction”
referred to in subs. (19). Subs. (16) clearly does rnot provide to the Chief of

Police the power to administer oaths, issue subpoenas, compel witness
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answers and punish for contempt. These powers are possessed by each
member of the Board, and it is the Board which is to investigate and try the
charges under subs. (19). Why would the legislature arm each Board
member with these tools if it is the Chief who is to investigate and conduct
the trial?

§62.50(17), too, makes it clear that if is the Board that is to make the
~ decision, not the Chief. There can be no doubt;

“ ... Within 3 days after hearing the matter the board shall,
by a majority vote of its members . . . determine ... “

(Emphasis supplied). The decision is to be made by at least three members
of a board appointed by the mayor, not by one person - the police chief.
There is simply no room in subs. (17) for the “referral to the Milwaukee
Police Department for investigation and disposition” permitted by Board
Rule XVII, Section 6(b)(i), or for the Board’s referral of Mr. Castaneda’s
joint complaint. That referral, on October 2, 2003, was unlawful.

Subs. 62.50(19) permits the Chief only one action: the suspension of
the officer pending disposition of the charges by the Board. It does not
permit the Chief to make an “appropriate disposition,” as the Board

requested in its October 3 letter to Chief Jones. R.5:Ex. 4; R.S.A.:1. Where
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charges are filed with the Board under subs. (19), just as where they are
filed with the Chief under subs. (12), they are to be investigated and tried by
the Board. Under subs. (19), the board shall cause notice of the filing of the
charges to be served on the accuscd; the board shall set a date for the trial
and investigation of the charges; the board shall decide by a majority vote
whether the charges are sustained; the board shall, if sustained, determine
the diséipline; and the board Shall make the decision public. As with subs.
(17), there is simply no réom in subs. (19) for the referral to the Milwaukee
Police Department for investigation and disposition permitted by Board
Rule XVII, Section 6(b)(i), or for the Board’s referral of Mr. Castafieda’s

complaint. The rule and the referral are contrary to statute.

C. The Circuit Court’s decision should not be overturned on the
basis of facts not supported by the record.

We should not be reading the law of administrative rulemaking in
the shadow of imagined administrative paralysis. In the face of the Circuit
Court’s findings, both the Board and the Court of Appeals conjure up a

litany of dire consequences which they believe will result from the Circuit
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Court’s decision, none of which are based on record facts. They are mere

surmise.

As to the Board’s argument, there was no evidence before the Circuit

Court, and the Board makes no record citations for, any of the following:

The impact of the trial court’s decision is that a “just cause”
trial must be conducted on every citizen complaint.
Respondent’s Brief, pp. 31, 36.

The Board’s investigative and adjudicative functions require
Rule XVII. Id. at 34.

The provisions of Rule XVII are for the benefit of the
citizens. Id. at 35.

The Court’s decision presents an unworkable situation. Id.

Citizens who encounter police officers and firefighters can
become disgruntled for “a whole host” of reasons, particularly
as to police officers who are often responding to a volatile
situation. /d.

If a hearing were required every time a “disgruntled citizen”
lodges a complaint with the Board, then every response call
would potentially give rise to a “just cause hearing” based on
the citizen’s subjective understanding of the conduct of the
police officer. Id.

Rule XVII assures uniformity in the hearing process. Id. at
39.
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The Board is quite solicitous of the police and their rights, but pays
little heed to Milwaukee residents and their rights. Indeed, the Board
surmises that those residents will complain about every little thing. One
can just as easily surmise, and with more evidence, that they will rarely
complain because it does them no good: 4 hearings out of 491 complaints
since 1998, none since 1999 — and no discipline. But we shouldn’t surmise.
We should examine the record in this case.

The Court of Appeals appears to have accepted some of the Board’s
conjecture as established fact. It stated in its certification:

If the citizen complainant in this appeal is correct, the

commission has no authority to adopt rules that screen out

meritless complaints and the commission can be compelled to

conduct a trial in virtually every instance in which a

complaint is made.

Certification, p. 2. There is simply nothing in the record to support this
conclusion.

If such statements by the Board are entitled to decisive credibility,
then Mr. Castaneda would have to be believed if he asserted that, in the

years in which the Board operated without Rule XVII, it proceeded with

efficacy and did not hold a trial on other than serious complaints.
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In response to the specter which the Board raises: Rule XVII is not
essential for the Board to permit citizens to be heard. All that is necessary
is that, when the Board receives a citizen’s complaint, it decides whether
the complainant sets forth sufficient cause for removal. If it does not, the
Board dismisses it. If it does, the Board interviews the key persons
involved, such as the police, reviews relevant documents and schedules a
trial. The hearing can be run by a hearing examiner or a Board member, as
long as the Board hears the evidence and decides. Many people have the
ability to run such hearings. Administrative hearings like this are conducted
routinely by other agencies and organizations, and without the constraining
inhibitions of procedures like those that comprise Rule XVII. The
foregoing is not record evidence, but neither is the specter of a paralyzed

Board which the Board persistently raises.

VII. CONCLUSION
The Circuit Court did not erroneously exercise its discretion in
issuing a declaratory judgment declaring Board Rule XVII invalid, and this

Court should affirm the Circuit Court’s declaratory judgment under the
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standard of review of Putnam v. Time Warner Cable, supra. Rule XVII is
invalid because Wis. Stat., §62.50 provides no general rulemaking authority
to the Board to adopt Rule XVII, and because Boaid Rule XVII is contrary
to Wis. Stat., §62.50, and frustrates the intent of the legislature in enacting

that statute.

Dated: December 21, 2006

Respectfully submitted,

E;/,;? St~

F. Ebbott
State Bar No. 1012871

Ness Fl_ores
State Bar No. 1011658

Attorneys for Plaintiff-Respondent
Legal Action of Wisconsin, Inc.
230 W. Wells Street, Room 800

Milwaukee, Wisconsin 53203
414/278-7777
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Woody Welch
Chairman

Eric Mandel Johnson
Vice-Chairman

Carla Y. Cross-
Leonard J. Sobczak

Ernesto A. Baca
Commissioners

Department of Employee Relations ﬁ:&?m%iggf,"’
Fire and Police Commission

Cassandra K. Scherer

October 3 R 2003 Examinations Supervisor

Steven Fronk
Hearing Examiner

Arthur L. Jones, Chief of Police
Milwaukee Police Department
749 W. State St.

Milwaukee, WI 53233

Dear Chief Jones:

Enclosed please find copies of twenty-four (24) complaints which were filed as a result of the
executton of search warrants on September 18, 2003 at the Mercado El Rey, 1023 S. Cesar Chavez Drive,
and a wholesale/production facility affiliated with E1 Rey located at 1530 S. Muskego Avenue. The
complaints allege numerous and often broad allegations of misconduct, but do not identify specific
department members who are alleged to have committed any such act(s) of misconduct. The Board of
Fire and Police Commissioners did not take provisional jurisdiction over these matters and have referred
them to your office for a full investigation and appropriate disposition.

Also enclosed is a letter dated September 9, 2003 (with several attachments) from Attomey
Neifor Acosta of McNally, Maloney & Peterson. It is my belief that Attorney Acosta's letter may be
helpful in understanding and investigating the complaints.

Additional material in the Fire and Police Commissien file related to these complaints may be
helpful in your investigation. It should be noted that several of the complainants are represented by legal
counsel. Please have your designee contact Steven Fronk at 286-5062 if a review of the Commission file
is desired or if additional contact information for the complainants’ attomeys is needed. '

Upon completion of your mvestigation, it is anticipated that a report concerning your findings
will be generated and that a copy of such report will be provided to each of the complainants and to this
office. Thank you for your anticipated cooperation. :

v

7
/

trulfy yours, 7 :
AV
i L T
David L. Heard /

_ DLH:tk ‘ Executive Director

Enc.

cc: Attorney Neifor B. Acosta
Attorney Karyn Rotker
Attorney John F. Ebbott and Attorney Ness Flores
Attorney Peter Earle and Attorney Ellen Brostrom

200 East Wells Street, Room 706, Milwaukee, Wisconsin 53202. Phone (414) 286-5000
Fax (414) 286-5050 Testing Fax (414) 286-5059 E-Mail fpc@milwaukee.gov
www.milwaukee.gov/fpc
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October 2, 2003

A Regutar Meeting of the Board of Fire and Police Commissioners was held on the above date,
commencing at 7:06 P.M. ‘
PRESENT: _ Commissioners: Woody Welch, Chair

Leonard J. Sobczak
Ernesio A. Baca

" ABSENT: .. Commissioners: Eric Mandel Johnson (Excused)

Carla Y. Cross (Excused)

.ALSO PRESENT: William Wentiandt, Chief, Milwaukee Fire Department; and Edward M. Stenzel,

Assistant Chief, representing the Milwaukee Police Department.

Steven Fronk, Hearing Examiner, conducted the meeting in the absence of the Executive Director,
and announced that the minutes had been removed from the agenda. '

1. NEW BUSINESS:

a) Mr. Fronk presented a staff request to revoke the temporary residency exemption granted by the Board to
Police Officer Ricardo Cardenas on October 18, 2001. The exemption had been granted to allow Officer
Cardenas to live outside the City of Milwaukee as long as his sons attended the Wisconsin School for the
Deaf. As a condition of the exemption, Officer Cardenas was required to file regular reports as o his
residency status. Since Officer Cardenas did not file several reports, a letter was sent to him on August 12,
2003 requesting one. He did not respond to that letter. His attorney was. contacted and indicated that the
sons have graduated from the school. Another letter was sent to Officer Cardenas on September 4, 2003,
informing him that staff intends to recommend revocation of the exemption and asking for his input if he

. objected to that recommendation. Once again, no response was received from Officer Cardenas.

Assistant City Attorney Bruce Schrimpf asked that the letters of September 4 and August 12 be made a part'
of the record and received as exhibits. He then asked questions of Mr. Fronk which provided the following

_information: The letter of September 4 had been sent to the Mallory Avenue address in Milwaukee since

Officer Cardenas apparently never made use of the exemption granted him and did not move out of the City
of Milwaukee; and the letter was sent via regular U.S. mail and was not returned. Assistant Chief Stenzel
indicated that Officer Cardenas was still a current member of the Milwaukee Police Department (MPD).
Attorney Schrimpf stated that sending the letter via regular U.S. mail is better than sending it registered,
because under State law, if a letter sent via regular mail is not returned, it is a legal presumption that the
letier was received. That presumption is not made if a letter is sent registered.

Commissioner Baca moved to revoke the residency exemption. The motion was seconded by
Commissioner Sobczak and carried unanimously. .

2 COMMITTEE REPORTS:

a) Commissioner Sobczak presented the report of the Committee on Rules and Complaints and moved
approval of the following two recommendations: Complaints No. 03-55 of Louis Glenn and No. 03-56 of
Marcus Glenn, grant provisional jurisdiction and move the complaints forward for conciliation.

Commissioner Baca then read the following statement regarding a group of complaints that have not been
assigned individual complaint numbers but are referred to collectively as the El Rey complaints: “On
September 18, 2002 warrants were executed by the Milwaukee Police Department at the El Rey Grocery
Store and the El Rey Tortilla factory on the near south side of the City of Milwaukee. In November 2002, this

Board received a total of 24 complaints which alleged that the actions taken by the Milwaukee Police -
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(Committee Reports:) (Reg. 10/2/03) — Page 2

Department on September 18, 2002 were improper. Neither the individual complaints nor a joint complaint
attached thereto identified any member of the Milwaukee Police Department by name, badge number or
other means of identification. in January 2003, Commission staff contacted the attorneys who represented
the complainants. It was made clear to the attorneys at that time that it was necessary for each complaint to
set forth specific act(s) of alleged misconduct by specific department members if those complaints were to go
forward pursuant to Fire and Police Commission Rules. Between February 2003 and June 2003, revised
complaints were received which contained additional information relative to the events of September 18

- 2002. Fire and Police Commission staff reviewed all 24 of the complaints together with the additional ,
information supplied by the complainants and/or their attorneys. No complaint identifies a specific act by a
specific identified department member which could serve as a basis for finding a department member guilty

of misconduct.

“The Committee on Rules and Complaints has considered all of the foregoing as well as the options
available under Fire and Police Commission Rule XVil. We could recommend that the Board refer the
matters for conciliation, pretrial and trial, but we do not believe that this is appropriate given the fact that
none of the complaints identify specific acts of alleged misconduct by specific department members. The
likelihood of the matter ever proceeding o trial, given the apparent inability to identify any alleged guilty

party, is extremely slim.

“We could recommend that the Board dismiss each of the complaints for lack of prosecutorial merit. If a
complainant is unable to identify the individual who may have committed an act of misconduct, there is little:
jikelihood of that comptainant being able to prove that a specific department member in fact committed
misconduct. If this option is chosen, we would be doing nothing more than “sweeping the matter under the
rug”, and this we do not want to do and will not do.

“Our final option is to refer these matters 1o the Chief of Police with a firm recommendation from the Board
that each complaint be fully investigated and appropriate action taken. The Chief has reassured this Board
and this community on numerous occasions that any and all allegations of misconduct which are brought to
his attention will be fully investigated and acted upon in an appropriate manner. We take the Chief at his
word in this regard, and trust that he will do his best to see that justice is done as concerns complainants and

department members alike.

“The Committee on Rules and Complaints, having met previously on these matters more than once, and
having fully explored those options which are available to us, does hereby recommend that all 24 of the
complaints filed by individuals as a result of the execution of search warrants at the El Rey Grocery Store
and El Rey Tortilla Factory on September 18, 2002 be referred to the Chief of Police for appropriate

investigation and disposition -

Commissioner Baca then moved approval of all three recommendations of the Committee on Rules and
Complaints. Commissioner Sobczak seconded the motion, which carried unanimously. The Chair stated
that Commissioner Baca and staff member Judy Andrade-Altoro had been asked to chair a special
committee to examine MPD search procedures. Ms. Andrade-Altoro has left the Commission staff, so the
Chair will join Commissioner Baca to look at issues of risk assessment and the manner in which search
warrants are executed. A meeting will be held on Wednesday, October 8, 2003 at 1:30 p.m. in the
conference room of the Wisconsin Hispanic Scholarship Foundation located at 1220 West Windlake Avenue.
The Director will ask Chief of Police Arthur L. Jones for a representative of the Department to give input on

search warrant procedures.

ner Sobczak presented the report and recommendations of the Ad Hoc Committee on

L esbian, Gay, Bi-sexual, and Transgender Issues, which the Chair designated as the Sobczak Report.
Commissioner Baca moved formal acceptance of the report, seconded by Commissioner Weich. The motion
carried unanimously. The Chair stated that additional material would be formally added at the October 16
meeting, at which time the full Board will adopt the recommendations of the committee. '

b) Commissio
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(Committee Reports:) (Reg. 10/2/03) — Page 3

obczak commended the committee members and went through the attached report.
Comnmissioner Baca opined that adopting the recommendations of the committee would make it easier for an
affinity group to form. Commissioner Sobczak reviewed how-the departments in other cities handle these
issues. The Chair commended Commissioner Sobczak and the work of the committee. He also stated that
the Board takes these recommendations seriously and takes responsibility for changing the work
environment in regard to these issues. Chief Wentlandt stated he also takes the recommendations seriously
and accepts responsibility for the environment in the Fire Department. Assistant Chief Stenzel stated the
Police Department looks forward to working with the Commission to implement the recommendations.
Commissioner Baca moved to approve the recommendations of the report, seconded by Commissioner

_ Sobczak. The motion carried unanimously. .

Commissioner S

3. FIRE DEPARTMENT:

a) The following promotions, as presented by Chief Wentlandt, were approved by the Board:

TO FIRE LIEUTENANT, on a waiver basis, from eligible list established November 1, 2001, effective Octdber
12, 2003: '

#26 — RONALD L. JOHNSON, JR. and #27 — JERRY L. MOES.

ed August 26, 2003, from Probationer Firefighter Warren Price, who
requests an extension of the temporary City residency exemption. Firefighter Price is required to move into
the City by October 14 and requests an extension until October 31. He has an accepted offer on a house,
‘but the sellers may not be able to move out right away if the construction of their new condo is delayed.
Firefighter Price was present and stated that the seller will not be able to vacate until October 12. Staff
recommends that an extension be granted until November 6, 2003. Commissioner Sobczak moved to grant
an extension until November 6, 2003. The motion was seconded by Commissioner Baca and carried

unanimously.

'b) Mr. Fronk presented a letter dat

4. POLICE DEPARTMENT:

a) The following promotions, as presented by Chief Jones, were approved by the Board:

TO PROGRAMMER 1l (Pay Range 556), from Administrative Assistant IV, an underfill for Programmer
Analyst, effective October 12, 2003: : _

NECIA E. HOOVER.

~ TO ADMINISTRATIVE A_SSISTAN'f IV, from Administrative Assistant Il effective October 12, 2003:

PEGGY A. KOCEJA.
TO PERSONNEL PAYROLL ASSISTANT |, from Office Assistant I, effective_October 12, 2003:

LAURIE C. HASSEL.

b) Mr. Fronk presented a letter dated September 23, 2003, from Chief Jones, wherein he notifies the Board
that Probationary Police Officer Ryan M. Flejter has been terminated under Personnel Order 2003-376
dated Septemnber 17, 2003.

tter dated September 23, 2003, from Chief Jones, wherein he presents a request

tion of Identification Technician from Bridget O. Schuster. Ms. Schuster was
5, and resigned in good standing on June 8, 2003. Ms. Schuster was present

c) Mr. Fronk presented a le
for reappointment to the posi
appointed on August 14, 199
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(Police Department:) (Reg. 10/2/03) - Page 4

and stated that she had to resign due to child and family care reasons. Subsequent to her resignation, she
has been able to make other care arrangements and wishes to be reinstated. She is aware that she would
be returning as a new employee, in accordance with the labor contract. Chief Jones recommends that her
request be approved. Commissioner Baca moved approval of the request, seconded by Commissioner

. Sobczak. The motion carried unanimously.

Commissioner Baca moved to adjourn the meeting, seconded by Commissioner Sobczak. The .
motion carried unanimously. _ _

The meeting concluded at 7:57 P.M.

Respectfully»submitted, '

David L. Heard
Executive Director

DLH:REK:rk
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GRANT F. LANGLEY
City Attomey

RUDOLPH M. KONRAD
PATRICK B. McDONNELL
LINDA ULISS BURKE
Dsputy City Attorneys

OFFICE OF CITY ATTORNEY
. 800 CITY HALL
200 EAST WELLS STREET
MILWAUKEE, WISCONSIN 53202-3551
TELEPHONE (414) 286-2601
TDD (414) 286-2025
FAX (414) 286-8550

October 8, 2003

Honorable Lee E. Wells

Milwaukee County Courthouse, Branch 35
901 North Ninth Street, Room 415
Milwaukee, WI 53233

Re:  State ex rel.. Jose Castaneda v. Woody Welch, et al.
Case No. 03-CV-008737

Dear Judge Wells:

Fom CA-43

BEVERLY A. TEMPLE
THOMAS O. GARTNER
BRUCE D. SCHRIMPF
ROXANE L. CRAWFORD
SUSAN D. BICKERT
HAZEL MOSLEY
HARRY A. STEIN
STUART S. MUKAMAL
THOMAS J. BEAMISH
MAURITA F. HOUREN
JOHN J. HEINEN -
MICHAEL G. TOBIN
DAVID J. STANOSZ
SUSAN E. LAPPEN .
JAN A. SMOKOWICZ
PATRICIA A. FRICKER
HEIDI WICK SPOERL
KURT A. BEHLING
GREGG C. HAGOPIAN
ELLEN H. TANGEN -
MELANIE R. SWANK
JAY A UNORA
DONALD L. SCHRIEFER
EDWARD M. EHRLICH -
LEONARD A. TOKUS
MIRIAM R. HORWITZ
MARYNELL REGAN

6. O'SULLIVAN-CROWLEY
DAWN M. BOLAND .

Assistant City Attorneys

Enclosed please find a Memorandum requesting dismissal of plaintiffs’ most lately filed
amended complaint, which was served upon the undersigned late on the afternoon of October
7, 2003. By copy of this letter we are serving attorneys for the plaintiffs a copy of these
documents today. I recognize that this memorandum is filed less then five days of the hearing

in this matter. However, it was filed as rapidly as I could consistent with

the amended complaint upon the undersigned.

Thank you.

Very trul/)i/ yours,
- /’ ]
//‘/M/‘?’/ﬂf
RUCE D. SCHRIM
Assistant City Attorney

Enclosure
c: Attorney Ness Flores
Attorney John F. Ebbott
" Mr. David Heard
Mr. Steven Fronk
1095-2003-3198:73360
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STATE OF WISCONSIN CIRCUIT COURT ' MILWAUKEE COUNTY

STATE EX REL. JOSE CASTANEDA,

Plaintiffs,
V. _ Case No. 03-CV-008737

WOODY WELCH, CHAIRMAN, MILWAUKEE

FIRE AND POLICE COMMISSION, ERIC MANDEL JOHNSON,

VICE CHAIR, MILWAUKEE FIRE AND POLICE COMMISSION,
CARLA Y. CROSS, LEONARD J. SOBCZAK, ERNESTO A. BACA,
MEMBERS OF THE MILWAUKEE FIRE AND POLICE COMMISSION,
AND DAVID E. HEARD, EXECUTIVE DIRECTOR, MILWAUKEE
FIRE AND POLICE COMMISSION,

Defendants.

MEMORANDUM

On October 3, 2003 the defendants filed a Notice of Motion and Motion to Dismiss
supported 5y a brief in support thereof and an affidavit of David Heard seeking dismissing of
the above-captioned action.

In response ‘thereto, the piaintiffs have filed an amended complaint (served on
defendants late the afternoon of October 7, 2003) seeking mandamus and declaratory
_ judgment, essentially seeking the same relief they had in the origiﬁal complaint. Now,
howeve;, they also seek to have declared that Rule XVII entitled Citizen Complaint Procedure
is invalid and inconsistent with § 62.50, Wis. Stats. The plaintiffs claim that the Board of Fire
and Police Commissioners had no authority to promulgate the rule in question! No facts are

pled and no law is cited for that astounding proposition.

! The defendants concede that §§ 9 and 10 of the amended complaint in conclusionary fashion allege that §
62.50(3) does not allow for the creation of rules to be governed when an aggrieved person files a complaint under
§ 62.50(19). Once again, no facts are pled and no law is cited for such a proposition. A review of § 62.50(3)

Appendix Page 7



AT

had knowledge of the probable consequences of the alleged
conduct.

2. Whether the rule or order that the subordinate allegedly violated
is reasonable. :

3. Whether the chief, before filing the charge against the
subordinate, made a reasonable effort to discover whether the
subordinate did in fact violate a rule or order.

4. Whether the effort described under subd. 3. was fair and

' objective.

5. Whether the chief discovered substantial evidence that the
subordinate violated the rule or.order as described in the charges ‘
filed against the subordinate.

6. Whether the chief is applying the rule or order fairly and without
discrimination against the subordinate.
7. Whether the proposed discipline reasonably relates to the

seriousness of the alleged violation and to the subordinate’s
record of service with the chief’s department. (Emphasis
supplied).

It is clear, therefore, where it 1s impossible to determine whether a rule was violated,
and who was the person violating it, the citizen complaint cannot begin to set forth a basis for
discipline under § 62.50(17)(b).

Accordingly, it was perfectly appropriate to refer this matter to the chief of police who
might be in a better position to undertake the investigation necessary. In any event, such a
determination was and is well within the discretionary authority of the Board of Firé and
Police Commissioners.

Accordingly, it is respectfully submitted that the court should exercise its discretion to

dismiss even this, lately filed, amended complaint.

3
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: ‘ &
Dated and signed at Milwaukee, Wisconsin, this }/ aay of October, 2003.

ADDRESS:

200 East Wells Street, #800
Milwaukee, W1 53202
Telephone: (414) 286-2601
Fax: (414) 286-8550
BDS:wt:73323
1095-2003-3198

BRUCE D. SCHRIMPF .

4

GRANT F. LANGLEY
City Attorney

4
v

'

Assistant City Attorney
State Bar No. 01013797
Attorneys for Defendants
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STATE OF WISCONSIN CIRCUIT COURT MILWAUKEE COUNTY

STATE EX REL. JOSE CASTANEDA,

Plaintiffs, - .
V. Case No. 03-CV-008737

WOODY WELCH, CHAIRMAN, MILWAUKEE

~ FIRE AND POLICE COMMISSION, ERIC MANDEL JOHNSON,

VICE CHAIR, MILWAUKEE FIRE AND POLICE COMMISSION,
CARLA Y. CROSS, LEONARD J. SOBCZAK, ERNESTO A. BACA,
MEMBERS OF THE MILWAUKEE FIRE AND POLICE COMMISSION,
AND DAVID L. HEARD, EXECUTIVE DIRECTOR, MILWAUKEE
FIRE AND POLICE COMMISSION,

Defendants.

AFFIDAVIT OF VALARIE WATSON

STATE OF WISCONSIN )
' )ss
MILWAUKEE COUNTY )

Valarie Watson, being first duly sworn upon oath, deposes and states as follows:

1. Your Affiant is presently 'lemployed in the capacity .of' Police Personnel
Administrator. Your Affiant has been so employed since March 21, 1999. Prior to that
time your Affiant was employed by the Milwaukee Police Department (“MPD”) in
various positions. Your Affiant has been an employee of the MPD since.March 29, 1987.
As Personnel Administrator of the MPD, your Affiant has under her care, custody, and
control, all personnel records of MPD personnel as well as the rules, regulations and

standard operating procedures of the MPD. Unless otherwise stated, your Affiant makes
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this affidavit upon personal knowledge and information or personal knowledge and
information refreshed from records and files kept in the ordinary conduct of your
Affiant’s office. Your Affiant is fully competent to execute the following affidavit.

2. Annexed hereto and incorporated herein by reference as Exhibit 1is atrue
and correct copy of Rule 9 of the MPD Rules and Regulations and specifically § 2/900.15
— Uniform S.tandards, A. Nameplates. This was the Rule and Regulétion regarding the'
wearing of nameplates in force at the time of the events material to this action.

Further your Affiant sayeth naught.

Dated and signed at Milwaukee, Wisconsin this 9th day of August, 2004.

VALARIE WATSON

Subscribed and sworn to before me
this °th  day of August, 2004.

Goict Ol

Notary Public, State of Wisconsin
My Commission Expires: 6/19/05

OF WSS
- WO
Uiy

1095-2003-3198:83816
BDS:kef

2
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RULE 9 - UNIFORMS AND EQUIPMENT

C. MOTORCYCLE OFFICERS

for Motorcycle Officers and Motorcycle .Scrgeants - the leather motorcycle jacket, or all weather coat, or lightweight
jacket; breeches (or trousers when Penmlted), leather cycle boots. military round top cap, motorcycle helmet, and
Sam Browne l:_ve]t. All regularly assigned motorcycle operators are required to wear the regulation city-owned crash
helmet at all times when operating Department cycles. .

D. BICYCLE OFFICERS

1. Bicycle patrol officers shall wear a uniform shirt, uniform trousers, badge, bicycle glasses, bicycle gloves, black
shoes, and Sam Browne belt with accessories. While riding a bicycle on duty, they shall wear the Department
issued bicycle helmet.

2. Bicycle patrol officers may wear the following:

Lightweight jacket

Approved bicycle shorts with black ankle socks "
Chamois hined undershorts

Nylon Sam Browne belt with accessories
Cycling pants

R0 o

3. In :deilion, bicycle patrol officers must maintain a’ full seasonal regulation uniform at their work location while
on duty.

2/900.15 UNIFORM STANDARDS

A. NAMEPLATES

All uniformed Department members shall wear a metal nameplate, bearing the wearer’s correct last name. This
nameplate is a part of the required uniform and will be worn during regular uniformed duty in plain view on the
outside of the outermost garment (except rainwear). The nameplate shall be affixed on the same plane as the bottom
edge of the badge and centered above the right pocket. Shirt and jacket breast pocket flaps shall be closed and
buttoned at all times.

B. UNIFORM SHIRTS

1. Shirts of navy blue, long or short slecve, shall be worn by sergeants and police officers. All shists shall be in
conformity with Department specifications.

2. Members OCCUpyil? g the ranks of Licutenant of Police and.above shall wear a regulation white uniform shirt, long
or‘short. slesve. 'Llet.nenants; and.hlgher ranks, when on field duty only, shall have the option of wearing the navy
blue uniform shirt, light weight jacket, or all-weather coat. The white shirt with black four-in-hand necktie shall
be worn with the dress blouse and overcoat.

3. Nothing shall be placed in a uniform shirt pocket lexcept a pen and pencil.

4. A clejanedwhue T-shirt shail be worn underncath the short sleeve uniform shirt. Sleeveless undershirts are not
permitted.
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‘Mermorandum

To: Fire and Police Commissioners
CC: David Heard |

From: Judith Andrade-Altoro

Date: August 20, 2003

Re:  ElRey Joint Citizen Complaint

September 18, 2002
Police raid El Rey grocery store and tortilla factory.

October 2, 2002

Fire & Police Commissioner Emesto Baca convened a special community meeting
at United Migrant Opportunity Services (UMOS) to elicit comment from citizens
concerning the raids.

November 7, 2002
We received the joint complaints in our office. The complainants are represented by

Attorneys Micabeil Diaz-Martinez, Karyn Rotker, Peter G. Earle, Ellen Brostrom,
John F. Ebbott, Ness Flores, and Neifor Acosta.

We received and reviewed the El Rey videos from the grocery store raid, but there
was no video from the tortilla factory.

December 2002
We received our identification request back from the Milwaukee Police Department.

This list identified all personnel that were present during the execution of the search
warrant on September 18, 2002.

Mr. Heard and I met with some of the officers involved in the execution of the
search warrant. They also gave us insight on how they execute search warrants and
the standard operating procedures that govern search warrants.

January 2003

We requested individual complaints from each complainant in order to identify the
specific rale violations that relate t6 each accused.
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August 20, 2003

Mid-February to Mid-June 2003

We received the information we requested from all the complainants. We were able
to identify specific rule violations in only two of the complaints. After a review and
assessment of each complaint, ] was le to identify the officers involved. The
complainants did not identify an mdividual officer; therefore, it made it difficult to
relate the specific complaint to any of the 21 officers involved in the raid at the
tortilla factory.

June to July 2003 _

Various conversations took place between Attorney Neifor Acosta and I, in which
we discussed the possibility of community meeting with the complainants, the
attorneys and a few Milwaukee Police Departruent personnel. The Chiefof Police
indicated he would attend the meeting and represent the department. After speaking
with Attorney Acosta, it was decided to explore other possible options.

August 2003 .
Commissioner Emesto Baca and FPC Chairman Robert “Woody” Welch conferred
and then cngaged Executive Director David Heard, Staff Attorney Steven Fronk and
mysclf in a series of conferences regarding procedural options (not specific facts,
regarding individual complaints). "The consensus was that due to the inability to
identify the accused officers, the only alternative available to the Commission is to
forward the complaints to the Chief of Police, at which time the matter is no longer
under the jurisdiction of the FPC. After discussion, we agreed to suggest the
following course of action to Attorney Acosta.

The Commission would hold complaints in abeyance rather than dismiss them or
refer them to the Chief. Mr. Acosta would provide a letter to the Commission listing
what he believes to be the essential questions regarding search warrant policies and
other matters related to the El Rey raids. The FPC would then forward the letter to
the Chief of Police with a request for a response in writing. The FPC Chair has
appointed Commissioner Emesto Baca and me to a special committee on the
execution of search warrants with the intent of holding a hearing once the response
from the Chief is received. '

Further, the FPC will make available to the candidates for the position of Police
Chief the letter, response and any relative written materials regarding the raids.
Applicants will be advised that they may be questioned regarding this matter at both
the September 18" public hearing and in subsequent interviews with the Fire and
Police Commission. Efforts will be made to determine prospective polices and the
rmanner in which the city’s next police chief will address the concerns of the
community regarding the raids and the previous incidents which occurred during the
Mexican Independence Day celebration.
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August 20, 2003

It is the specific intent of the Fire and Police Commission, staff and membe_rs,'to
affirmatively address the concerns expressed by Mr. Acosta and others while
providing a public forum to allow the community to be heard.

JAAK
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j1

12

13

14

15

16

17

18

19

20

21

22

23 |

THE COURT: Back up on the certiorarf;ﬁ An
aggrieved person files a Complaint. It gewé shipped
over to the Chief. Where does the cert'ciari come in?

MR. SCHRIMPF: In the hypothetfical case, the
chief of police determines that theye is not cause for
sufficient -- or there is not cayfe for discipline.
That decision itself could be fhe subject of
certiorari by review.

. THE COURT: What i;/the record?

MR. SCHRIMPF: ;J would be the record of the

Board of Fire and Po_;ée Commissioners remanding it;to

the chief of policgf and whatever report the chief of

police gave backfto the Commission.

THE COURT: Are there time limits on that?
MR. JCHRIMPF: There are not time limits.
THE COURT: So the Commission -could send it to

the Chiff. The Chief could sit on it for years?
MR. SCHRIMPF: But then you have the relief

thy rwas sought in this case, ybur Honér; mandamus.
THE COURT: So -- Okay. Go ahead.

MR. SCHRIMPF: The question that was presented

was what kind of review was available in the Conway

case to the plaintiffs.

24

25

And then this is the part where I think
Mr. Ebbott and I agree. To determine whether agency

41
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13
14
15
16
17
18
19
20
21
22
23
24

25

has exceeded its authority in promulgating a rule, the
Court examines the enabling statute which indicates
whether there is authority expressly or impliedly
authorized. An administrative agency'exceeds
authority if it conflicts with the language of the
statute or the statute's intent.

Now I think we also agree the Board of
Fire and Police Commissioners; as was the Board of
Fire and Police Commissioners in the Conway case, must
be viewed and treated as an administrative agency.

Smits v. Citv of DePere. .

An administrative agency only has those
powers expressly conferred or necessarily implied from
the statutory language. That is hardly new Wisconsin.
case law.

Now in order for the Board's adoption of a
rule to be a valid exercise of administrative power,
it is necessary that the action be based on proper
delegation of power and not constitute an
administrative action in excess of the conferred
authority. State Department of Administration v.
DILHR.

First, one looks to the statute and

.examines the plain language of the statute. If the

language of the statute is clear and unambiguous, it

42
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10

11

12

13

14

15

is not -- it is simply necessary to apply the language
to the facts at hand. And again, Counsel and I agree
on this.

In addition, it is necessary to consider
the whole statute; not 62.50(19) by itself, but
62.50(19) as part Qf 62.50. |

It is also necessary to identify the
elements of the eﬁabling statute and match the rule
against those elements. _If it matches the statutory
elements, the statute éxpressly authorizes the rule.

The eﬁabling statuﬁes need not spell oﬁﬁ
every detail of a rule in order to expressly authorize
it; otherwise, no rule would be necessary.

And the fact that you may have to turn to

a dictionary does not amount to an ambiguous statute.

16

17

18

19

20

21

22

23

24

25

Now, 62.50(3) (a) we maintain clearly
provides the Board can create rules for the ernment
of the'members of the force.

Government of the me Ts. of the force
must include the discipline the members and the
trial and ail the duefTocess rights that attenuate
that.
That is because 62.50(11), (13), (17) and
specifically contemplate the use of suspension,

demotion, a combination of demotion and suspension,

43
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11

12

i3

14
15

16

_17>

‘18

19

20

21
22}
23

24 |

25

-.{’j

' THE COURT: Aggrieved person is clearly a
citizen. |
MR. SCHRIMPF:  Correct.

. THE COURT: Is the purpose of this statute to

'-f'enabie'citizens to file'alcomplaint?

MR SCHRIMPF. I don't think there is any"
doubt about it. »
THE COURT: Okay. -

MR. 'SCHRIMPF:  That iS'the whole purpose og's'.'

‘the process because I suppose the Leglslature

<

ontemplated the reallty that an.event could happen —-
let's' take the El Rey event where there were
31tuat10ns where people honestly and truly belleved

there had to have been a violation of rules and.

- regulations, there wasvexce851ve force used or

: inappropriate conduct either hurting people

unnecessarlly, whatever there may have been.
And I th1nk the Leglslature Sald yves, for.
these purposes}'there'must be some way that outside of

the normal command'chainSfof the department, the

=.person can brlng a Complalnt. '

-THE_COURT: The language here settlng forth

sufficient cause for the removal of any member, why

‘put any road blocks there?

'Come in, tell us what happened and we'll

49
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Police And Fire Departments 22-03

CHAPTER 22
POLICE AND FIRE DEPARTMENTS

TABLE
22-03 Police force
22-04 Witness fees
2205 Police detail
22-06 Rewards
2207 Police powers of city officers
22-08 Police; powers and duties
22-09 Authority within the county
2210 Charges against subordinates
2213 Fire chief, deputies
22-14 Fire department organization
2215 Fire department personnel

22-03. Police Force. 1. The police force of
every city of the firs class, however
incomorated, shall consist of one chief of
police, one inspector, one captain of
detectives, and such number of captains of
police, lieutenants, detectives, sergeants,
roundsmen, patrolmen and other members as
the common council shall from time fo time by
ordinance detemine and prescribe.

2. In addition to the positions
enumerated in sub. 1, the police force of the
city of Milwaukee shall consist of and include
the following positions, the number of which
shall be detemmined by the salaries and
positions ordinance:

a. Administrative assistants.

b. Deputy inspectors of police

c. Garage supervisor, assistant.

d. Garage supervisor, police.

e. Handwriting technictan.

f. Jail matron.

g. Police alam, assistant chief
operator. ’

h. Police alam, chief operator of.

i

Police communications, assistant
superintendent of.

j. Police communications,
superintendent of.

k. Police identification,
superintendent.

l. Police identification, supervisor.

m. Police identification, technicians.
1 Police property and stores,
custodian of.

-135-

0. Police property and siores,
assistant custodian of. .

p. Policewomen.

qg. Radio mechanics.

r. Secretary of police department.

S Traffic accident investigator.

3. All other positions in the police

department shall constitute and be considered
as civilian employe division of the police
department without police powers.

4, All members or employes of the
police department who are not members or
employes of the police force shall be known as
civilian employes or members of the police
department.

5. All members or employes of the
police force of the police department shall be
known as police officers. (S. 1, Ch. Ord. 150,
Apr. 25, 1949.)

22-04. Witness Fees. Any and all witness fees
paid to any member or empioye of the police
department of the city of Milwaukee for
attendance or testifying in any court where the
information or knowledge testified to or sought
to be elicited has been acquired by said
member or employe of the police department
in the performance of his official duty or
employment, shall be immediately paid over
by said member or employe to the chief of
police who in tum shall pay over such witness
feesto the city treasurer. All such withessfees
received by the city treasurer shall be credited
to the general city fund. (S. 3, Ch. Ord. 49, Nov.
16, 1931.)

22-05. Police Detail. The mayor or common
council may direct the chief of police to detail
any of the policemen to perform such official
duties as he orthey deem proper, and no extra
compensation shall be allowed therefor. (S. 3,
Subch. 15, Ch. 184, L. 1874.)

22-06. Rewards. Any and all property, money,
gifts or things of value, other than salaries,
received by the police department of the city of
Milwaukee, or by any member or employe
thereof, as reward or compensation in the
performance of official duties or speciali

6/7/94
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22-07 Police And Fire Departments

services in said department, shall become the
property of the city of Milwaukee. All money so
received or realized from any property so
received shall be paid over by the chief of
police to the city treasurer and all money so
received by the city treasurer shall be credited
to the general city fund. (S. 3, Ch. Ord. 52, Jan.
25, 1932.)

22-07. Police Powers of City Officers. The
mayor, the harbormasterand bridge tenders of
the city, and the commissioner of health and
his assistants, the meat inspector, and the
special assistants appointed by said
commissioner of health for quarantine service
while engaged in such service, shall severaltly
and respectively have and exercise, within said
city, all the powers of policemen of said city,
and the powers granted to the above
mentioned shall be without any compensation
or claim to compensation therefor. (Am Ch.
Ord. 543, File #84-948, Nov. 13, 1984.)

22-08. Police; Powers and Duties. The
members of the police force shall perform such
duties as shall be prescribed by the common
council forthe preservation ofthe public peace,
and the good order and health of the city; they
shall possess the powers of constables at
common law; and all powers given to
constables by the law of this state. The chief
and each policeman shall possess the powers,
enjoy the privileges and be subject to the
liabilities conferred and imposed by law upon
constables; shall amest with or without process
and with reasonable diligence take before a
magistrate or other proper court every person
found in a state of intoxication or engaged in
any disturbance of the peace or violating any
law of the state or ordinance of such city, and
may within the county of Milwaukee execute all
process issued by the courts of said county in
criminal cases, but shall not serve civil process
except when the city isa party. (S. 26, Ch. Ord.
323, Oct. 21, 1966.)

. 22-09. Authority Within the County. 1.
EXTENDED. The authority of the police
department of the city of Milwaukee, is hereby
extended so as to embrace the county of
Milwaukee, and policemen of said city shall
have the like authority to make amestsand serve
process within the county of Milwaukee as are
now possessed by them within the city of
Milwaukee.

6/7/94

-136-

2. BY MILWAUKEE COUNTY. In
order to facilitate the transactions of business
and performance of duty by policemen in the
county of Milwaukee, beyond the limits of the
city of Milwaukee, the county board of
supervisors of the county of Milwaukee may
supply the police department of the city of
Milwaukee with sufficient authority and
conveyance to travel through the county of
Milwaukee. (S. 1, 2, Ch. 204, L. 1875.)

3. " SERVICE AND RETURN OF
PROCESS. The officers and members of the
police force shall have authority to serve and
retum.process retumable in any court in the
county of Milwaukee, in casesin which the city
of Milwaukee or the state of Wisconsin is
plaintiff or prosecutor, with the same force and
effect as the same may be done by the sheriff
of said county or his deputies. (S. 5, Ch. 308, L.
1882.)

4, OFFICERS OF THE PEACE;
PENALTY FOR DISOBEYING. The mayor or
acting mayor, the sheriff of Milwaukee county,
and each justice of the peace, policeman,
constable and watchman, shall be officers of
the peace and may command the peace, and
suppressin a summary manner all rioting and
disordedy behavior within the limits of the city;
and for such purposes they may command the
assistance of all bystanders, and, if need be, of
all citizens and military companies; and if any
person, bystander, military officer, or private,
shall refuse to aid in maintaining the peace
when so required each such person shall forfeit
and pay a fine of fifty dollars and in cases
where the civit power may be required to
suppress riotous and disorderly behavior, the
superior or senior officer present, in the order
above mentioned in this section, shall direct
the proceedings. (S. 6, Subch. 15, Ch. 184, L.
1874, as affected by 1983 Wisconsin Act 210.)

22-10. Charges Against Subordinates. 1.
Charges may be filed againsta subordinate by
the chief, by a member of the fire and police
commission, by the board as a body, or by an
elector of the city. Such charges shall be in
writing and shall be filed by the president of the
board. Pending disposition of such charges, the
board or chief may suspend such subordinate.
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2. It isthe intention of the common
council that the procedures, processes, and trial
under this section shall be conducted in the
same manner as provided in s. 62.50, Wis,
Stats. (1983). (Ch. Ord. 341, File #68-453-b,
June 25, 1968; formerly s. 21-14-2.)

22-13. Fire Chief; Deputies. 1. Effective May 1,
1928, the position of first assstant engineer of
the fire department of the city of Milwaukee be
and hereby is abolished.

2. Effective May 1, 1928, there are
hereby created two positions in the fire
department of said city, each to be lmown as
deputy chief engineer.

3. All appointments of deputy chief
engineers, whetheroriginal orto fill a vacancy,
shall be made by the chief engineer of the fire
department, with the approval of the board of
fire and police commissioners.

4. They shall be subject to
suspension orremoval in accordance with the
laws and ordinances which may be applicable
to the case of other members of the fire
department at the time of such suspension or
removal.

5. During the absence ordisability of
the chiefengineer, or during a vacancy in that
office, the deputy chief engineers shall in the
order of their rank, have full power and
authority and it shall be their duty to do all the
acts required by law to be done by the chief
engineer or imposed upon him by law or the
-ordinances of the city, and shall be subject to
the same liabilities and penalties. This
provision shall have reference to those duties
which are required by law to be done by the
chief engineer including ministerial acts only
and the chief engineer shall have authority to
assign any ofthe otherdutiesof the department
as he seesfit.

6. The rank of said deputy chief
engineers shall be detemined by the order in
which their names are submitted by the chief
engineer to the board of fire and police
commissioners for approval. (S. 7 thru 6, Ch.
Ord. 26, Jan. 30, 1928.)

22-14. Fire Department Organization. The
common council shall have power to purchase
fire engines and other fire apparatus, and to
organize a fire department, composed of a
chief

-137-
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engineer and such other officers and men as
shall be required and employed in the
management and conduct of such fire engines
and apparatus, and to establish rules and
regulations for such department. (S. 23, Ch.
Ord. 326, Nov. 29, 1966.)

22-15. Fire Department Personnel. In addition
to the officers and men now authorized to be
employed in the fire department of the city of
Milwaukee, including the assistant
superintendent of fire-alarm telegraph, the
superintendent of machinery and apparatus
and the secretarynow appointed and employed
underordinancesof said city; and which several
officerslast named are hereby constituted and
confimed as officers of the department; there
may also be appointed hereafter by the chief,
with the approval of the board of fire and police
commissioners, as provided by law, a third
assistant engineer, a chief operatoroffire-alarm
telegraph and two assistant operators of fire-
alam telegraph. (S. 1, Ch. 336, L. 1887.)

6/7/94
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[Pages 138 to 140 are blank]
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L RESPONSE TO CASTANEDA’S STATEMENT OF
THE ISSUES

Castaneda’s response brief sets forth two issues. Brief
at 1. Issue number one is a restatement of the holding of the
trial court that the Board has no general rule-making authority
and therefore Rule XVII is invalid. The Board does not
disagree that the issue of whether the Board has rule-making
authority to administer Wis. Stat. § 62.50(19) is before this
court; the court of appeals certified the issue and this Court
accepted the certification to decide this issue. |

Castaneda’s second issue, as stated, is broader than the
second holding of the trial court. Castaneda claims that the
trial court also invalidated Rule XVII “because, as adopted
and implemented” it is in conflict with Wis. Stat. § 62.50(19).
Brief at 1. In its decision, the trial court only addressed, and
invalidated as conflicting with the intent of Wis. Stat. §

62.50(19), subsection (4)(a) and subsection (6)(b)i. Although



this ruling was unnecessary based on the ‘trial court’s
determination that the Board had no rule-making authority,
nevertheless, becausé the trial court did not specifically
address whether other subsections or sections of Rule XVII
were consistent with Wis. Stat. § 62.50(19), no other
subsection of Rule XVII was invalidated on this basis.
Castaneda claims that the Board has misstated two of
the issues it raises in its brief. Regarding the Board’s first
stated issue, whether it has express rule-making authority
under Wis. Stat. § 62.50(3)(a) to enact an administrative rule
to process citizen complaints, Castaneda “disputes” and
claims it is “not in evidence” the Board’s characterization of
Rule XVII as an administrative rule for the processing of
citizen complaints. Brief at 1. This contention is without
merit. The language of Rule XVII makes it clear that Rule
XVII is an administrative rule which governs the processing

of citizen complaints. Based on the language of Rule XVII,



this Court can determine the type of rule it is (administrative)
and its purpose.

Castaneda also claims that the Board’s second issue,
that Rule XVII is valid because it is necéssarily implied from
its authority under Wis. Stat. § 62.50(1v9), 1s a misstatement of
the trial court’s decision because this issue “was neither tried
nor decided” by the trial court. Brief at 1. The Board agrees
that the trial court failed to address and decide whether Rule
XVII was a valid exercise of the Board’s implied power; the
trial court only addressed and decided that the Board had no
express rule-making authority to enact Rule XVIIL. The trial
court’s failure to fully apply the correct law constituted
reversible error.

The law is that an administrative agency has tﬁose
powers that are expressly conferred or necessarily implied
from the statutory language of the enabling legislation. Grafft

v. DNR, 2000 WI App 187,19 6, 238 Wis. 2d 750, 618 N.W.2d



897. The Board did not misstate the issue; the trial court

erred as a matter of law by failing to apply the law.

I1. THE TRIAL COURT’S DECISION IS OWED NO
DEFERENCE; LEGAL DETERMINATIONS ARE
REVIEWED DE NOVO
Pages fourteen to seventeen of Castaneda’s brief sets

forth various standards of review. Castaneda claims that the

standard of review applicable to a circuit court’s
determination to decide a declaratory judgment action

(discretionary) is pertinent to the legal issue before this Court,

1.e, whether the Board has either express or implied rule-

making authority in order to administer Wis. Stat. §

62.50(19). Brief at 52-53. It is not. Only one standard of

review is applicable - de novo.

As noted by this Court in Loy v. Bunderson, 107 Wis.
2d. 400, 320 N.W.2d 175 (1982), in addressing a declaratory

judgment a trial court is confronted with two issues. Loy at

416; Bence v. City of Milwaukee, 84 Wis. 2d 224, 267



N.W.2d 25 (1978). First, does the complaint give rise to a
Justiciable controversy under Wis. Stat. § 806.04. Regarding
this issue, the trial court has discretionary authority to grant or
deny relief under Wis. Stat. § 806.04. Theis v. Midwest
Security Ins. Co., 232 Wis. 2d 749, 754, 606 N.W.2d 162
(2000)  If the trial court allows the declaratory judgment
action to proceed, then it decides the merits of the
controversy, which presents a separate and distinct issue from
whether or not a justiciable controversy exists. Loy at 416;
Bence at 229-230. When the issue decided on the declaratory
judgment is a legal determination, this Court’s review of the
legal issue is independent of the trial court. Theis at 754.

On this review, the Board does not challenge the trial
court’s discretionary decision to decide the matter. The basis
for the appeal and this review is the trial court’s decision on
the merits, which involves only legal determinations. The

trial court determined that the Board had no rule-making



authority and therefore Board Rule XVII was void. The trial
court also determined that subsections (4)(a) and (6)(b)i. of
Board Rule XVII were invalid because they were inconsistent
with Wis. Stat. § 62.50(19). As set forth in the Board’s initial
brief in this Court, these two conclusions are legal
determinations, which this court reviews de novo. Wisconsin
Citizens Concerned for Cranes & Doves, 2004 WI 40, 47 6,
12,270 Wis. 2d 318, 677 N.W.2d 612.

At pages 15 and 16 of his brief, Castaneda
acknowledges that the issues of whether an administrative
agency has rule-making authority and the scopé of the
agency’s rule-making pose legal questions. This
acknowledgement makes Castaneda’s citation to the
discretionary review standard superfluous since this court
owes no deference to a trial court’s determination of a legal

issue. Regardless, a trial court’s erroneous interpretation of



the law constitutes an erroneous exercise of discretion. Theis

at 754.
III.  THE TRIAL COURT DID NOT ENGAGE IN FACT
FINDING AND THE LEGAL DETERMINATION
OF WHETHER THE BOARD HAS RULE-MAKING
AUTHORITY DOES NOT INVOLVE FACT
FINDING
Pages seven to thirteen of Castaneda’s brief are
devoted to a recitation of facts alleged in the underlying joint
complaint filed with the Board and purported facts found by
the trial court (pages 8 to 11), as gleaned from its decision.
Castaneda argues that the trial court’s findings of fact should
be afforded deference. = While the trial court record
established some undisputed facts, the trial court did not
engage in fact finding and thus no deference is owed. Most
of the purported facts stated in pages eight to eleven of
Castaneda’s brief are not facts; they are reasons provided by

the trial court in support of its legal conclusion that the Board

had no authority to enact Rule XVII. Brief at 8-11.



The trial court’s invalidation of Rule XVII, on the
basis that the Board had no rule-making authority, was not
based on factual ﬁndings. No hearing, in which testimony
was taken, was conducted; nor does the trial court decision set
forth specific findings of fact. It is clear from its decision that
in invaliding Rule XVII as being ultra vires, the trial court
was interpreting, albeit incorrectly, Wis. Stat. § 62.50(19).
This was a legal determination. Fact finding was not, and is
not, necessary for a court to decide the legal issue of whether
the Board has express or implied power to enact Rule X VII.

Since the alleged findings of fact are immaterial to the
legal issue before this Court, it is unnecessary for the Board
in this brief to specifically address each statement contained
on pages eight through eleven of Castaneda’s brief and
respond to whether the statement could be an undisputed fact
based on the record before this Court or whether the

statement is a reason proffered by the trial court in support of



its legal determination that the Board has no rule-making
authority. Nonetheless, the Board disagrees with Castaneda’s
third statement on page 9 of its brief that “[f]ailure to state a
cause for removal was not the reason the FPC declined to set
a date fore investigation and trial for the Plaintiff’s
complaint.” This is erroneous. The trial court on page 16 of
its decision acknowledged that the Board did not take
jurisdiction of the complaints because the Board determined
that the complaints did not state “sufficient basis for the
removal of any officers.” Bd. App. at 130; R. 27 at 16. The
trial court countered the Board’s determination with an
erroneous legal conclusion, not a finding of fact, that Wis.
Stat. § 62.50(19) does not require the citizen complaint to

allege cause for removal. Bd. App. at 130; R. 27 at 16.



IV. THE FACTS ALLEGED IN THE JOINT
COMPLAINT CANNOT PROVIDE A BASIS FOR
INVALIDATING SUBSECTIONS (4)(a) and (6)(b)i.
AS INCONSISTENT WITH WIS. STAT. § 62.50(19)
As argued in its nitial brief, it is the Board’s position

that the trial court erred as a matter of law when it invalidated

subsections (4)(a) and (6)(b)i. because it interpreted Wis. Stat.

§ 62.50(19) as requiring the Board to hold a hearing

regardless of whether the citizen complaint gives rise to

removal. In invalidating these subsections, the trial court
noted that it presumed the facts alleged in the joint complaint
to be true. Based on the trial court’s interpretation of Wis.

Stat. § 62.50(19), the trial court’s presumption of truthfulness

of the joint complaint was not pertinent to the Board’s claim

of legal error. This is because subsection (4)(a), which
requires that the complaint gives rise to removal, and

subsection (6)(b)i., which allows the Board to dismiss

complaints that do not give rise to removal, are inconsistent
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with the holding of the trial court that the citizen complaint
need not satisfy the removal requirement.

In his brief, Castaneda argues, based on the facts of the
joint complaint, that subsections (4)(a) and (6)(b)i are
inconsistent with Wis. Stat. § 62.50(19). Invalidating
subsections (4)(a) and (6)(b)i of Rule XVII on the basis of the
joint complaint would be improper.

Wis. Stat. § 62.50(19) requires that an aggrieved
person file “verified charges.” The joint complaint does not
constitute a verified complaint. Black’s Law Dictionary
' deﬁﬁes verify as “to confirm or substantiate by oath.”
Black’s Law Dictionary, 4" ed. Wisconsin Statutes §
706.07(1)(e) defines “verification upon oath or affirmation”
as “a declaration that a statement is true made by a person
upon oath or affirmation.” The joint complaint, which sets

forth the alleged misconduct, was signed by the attorneys

11



representing the 25 complainants, not the complainants
themselves.

Since it could not be determined from the joint
complaint what alleged misconduct each citizen was
claiming, as part of the initial investigation, Board staff
requested that each complainant submit individual
complaints. The individual complaints submitted were the
Board’s form complaints, which require verification. Bd.
App. at 161-162. However, none of the individual complaints
signed under oath by any of the complainants alieged any
specific facts; the complaints merely refer to the alleged
misconduct set forth in the joint complaint. Bd. App. at 39-
40. Each complaint states: “I verify that those acts and
incidents which I observed are true. I am not verifying that
acts or incidents which I did not observe are true.” Bd. App.
at 161-162. Even if there were no statutory requirement that

the complaint allege cause for removal, no hearing is required

12



because these individual complaints do not provide verified
factual information upon which the Board could find any rule
violation.

Castaneda argues that subsection (4)(a) is onerous
because it requires a citizen to know all the rules of the police
department in order to comply with subsection (4)(a). While
subsection (4)(a) does mirror the statutory language of Wis.
Stat. § 62.50(19) regarding removal, it is evident from the
Board’s form complaint that knowledge of police rules is not
necessary. The complainant asks the aggrieved person to
state, by giving “specific facts” the alleged misconduct. Bd.
App. at 161-162. The form complaint asks the citizen to
check whether he or she is proceeding under the state statute
or the charter ordinance. The fact that subsection (4)(a) states
the statutory requirement that the complaint must state
grounds for removal serves as notice to the citizen as to what

the statute requires in order to proceed to hearing.

13



Castaneda’s claim that this requirement is onerous should not
be directed to the Board, it should be directed to the
legislature for limiting the type of disciplinary proceedings
that can be initiated by an aggrieved citizen under Wis. Stat. §
62.50(19).

To initiate a citizen complaint, Wis. Stat. § 62.50(19)
requires that an aggrieved person state under oath the
information that they personally know, which gives rise to
serious miscénduct of a member of the police or fire
department. The joint complaint does not fulfill this
requirement. The individual complaints, while verified, do
not state any specific personal information upon which any
rule violation could even be alleged. Because the alleged
facts in the joint complaint have never been adjudicated or
attested to by a person with person with knowledge as
required by Wis. Stat. § 62.50(19), the joint complaint cannot

serve as a basis for iﬁvalidating subsections (4)(a) and (b)(b)i.
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V. IT IS PRECISELY BECAUSE WIS. STAT. §
62.50(19) DOES NOT CONTAIN ANY
PROCEDURE FOR ADMINISTERING CITIZEN
COMPLAINTS THAT RULE XVII IS NECESSARY
Castaneda argues éll the procedure necessary for the

Board to investigate and adjudicate citizen complaints is

contained in Wis. Stat. § 62.50(19) and the Board need not go

beyond that subsection in its administration of a citizen
complaint. (Though Castaneda concedes, as he must, that

Wis. Stat. § 62.50(19) must be read with reference to Wis.

Stat. § 62.50(17)(b)1.-7. for determining just cause. Brief at

29). Relying on the trial court opinion, Castaneda further

asserts that Rule XVII, rather than aiding the Board in

fulfilling its responsibilities under 62.50(19), “permits the

Board to avoid fulfilling its statutory duties.” Brief at 29. '

' At pages 29, 39, and 40 Castaneda argues that from the statistics there
is an inference the Board is not fulfilling it’s duties under Wis. Stat. §
62.50(19). However, no evidence was presented as to the nature of those
cases, and, whether or not the complainants in those cases, if they
believed that the decision of the Board to dismiss their case was in error,
could not have sought review of the decision of the Board to dismiss by

15



This argument belies the language of Wis. Stat. §
62.50(19); the statutory section contains no procedure at all
for handling the complaints. It does not state who is an
“aggrieved person,” where to file the complaint, how to file
the complaint, or what the complaint should contain, other
than to state it must allege cause sufficient for removal of the
member. Wis. Stat. § 62.50(19) provides nothing by way of
guidance as to how the Board should determine if the
allegations in the complaint meet the jurisdictional
requirement of stating cause sufficient for removal of the
member. Finally Wis. Stat. § 62.50(19) is completely silent
on how the hearing will be conducted in terms of taking
evidence, etc.

The omission of any procedural direction in Wis. Stat.
§ 62.50(19) was acknowledged by the court of appeals in its

certification of the appeal to this Court.

certiorari, Gentilli v. Board of Police and Fire Commissioners of the
City of Madison, 2004 W1 60, 272 Wis. 2d 1, 680 N.W. 2d 335.

16



Perhaps a better argument for the commission’s
rule-making authority lies in the fact that,
despite the detailed procedural rules for
conducting trials on complaints, WIS. STAT. §
62.50 provides little or no guidance on how to
resolve frivolous or unfounded allegations
against department members short of a full trial
of the matter. Nor does it provide any guidance
on how to address the precise problem here,
which is the fact that the alleged misconduct
included concealment of the offending officers’
identities. The commission contends that the
logical extension of Castaneda’s argument
would bar implementation of any type of
screening  procedure, and require the
commission to try every single complaint made
to the chiefs and commission.

Certification of Wisconsin Court of Appeals at 4; Bd. App. at
112.

The clear lack of any procedural guidelines in Wis.
Stat. § 62.50(19) makes an administrative rule imperative.

By focusing solely on whether the Board had express
rule-making authority, the trial court and Castaneda have
failed to correctly analyze the statutory responsibilities of the

Board. A correct analysis of Wis. Stat. §62.50(19) requires

17



acceptance of the statutory limitation placed on the citizen
complaints that proceed to hearing. Both the trial court and
Castaneda refuse to accept this limitation. Once it is accepted
that Wis. Stat. § 62.50(19) does not authorize a hearing on all
citizen complaints, it is clear that an administrative rule is
necessary to screen complaints in order to effectuate the
statutory requirement that hearings be held on only those
complaints that give rise to removal. Furthermore, the trial
court failed to consider whether the quasi-judicial function
imposed on the Board by Wis. Stat. §62.50(19) necessitatéd a
rule of administration in order to conduct hearings. Had the
trial court considered whether an administrative rule was
necessary in order for the Board to fulfill its responsibilities
under Wis. Stat. § 62.50(19), rather than focusing solely on
whether the Board had express rule-making authority, Rule
XVII should have been held valid as a proper exercise of the

Board’s implied power.
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VI.  “GOVERNMENT OF THE MEMBERS” INCLUDES
DISCIPLINE OF THE MEMBERS

Castaneda argues that the Board’s express authority to
enact rules for the “governmeht of the members” under Wis.
Stat. 62.50(3)(a) allows the Board to regulate “the conduct
and working conditions of police officers, similar to
personnel policies.” Brief at 18. Castaneda claims this
express rule-making authority does not extend to Wis. Stat. §
62.50(19) because the statute concerns citizens, not police
officers.

Police conduct, as well as working conditions, includes
discipline. Therefore, discipline of the members is included
in Castaneda’s definition of “government of the members.”
Regardless, it was established in Kasik v. Janssen, 158 Wis.
606, 149 N.W. 398 (1914) that the authority to regulate
“government of the members” includes the authority to

discipline. Rule XVII does not regulate or govern citizens. It

19



regulates the administrative process by which an aggrieved

citizen can seek redress against a police officer under Wis.

- Stat. § 62.50(19) and Milwaukee City Charter § 22-10.

Dated and signed at Milwaukee, Wisconsin this 10™

day of January, 2007.
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Telephone: (414) 286-2601
Fax: (414) 286-8550
113674
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ARGUMENT
This case raises the issue of whether and when the Milwaukee
Fire and Police Commission (FPC) is obligated to investigate citizen
complaints against police officers. Amici request that this Court uphold
the express language of state law, which imposes upon the FPC a legal
duty to investigate complaints of “aggrieved persons.” This Court’s
affirmation of the circuit court decision is not only necessary as a

matter of law but also as a matter of public policy.

I INDEPENDENT REVIEW IS IMPORTANT TO
PROMOTE PUBLIC TRUST IN THE POLICE.

The FPC is a civilian review board consisting of five citizen
members appointed by the mayor. Wis. Stat. §62.50(1). As such, the
FPC could and should play an integral role in police-community
relations in Milwaukee.

[Clivilian review boards are critical to the success of
external controls over police misconduct. Civilian review
boards provide a means of maintaining internal
regulation of police practices and evaluating a police
officer’s performance. Regardless of whether acivilian’s
complaint is valid, a system of review for allegations of
misconduct can affect the public’s perception of a police
department’s efficiency and its reputation.



U.S. Commission on Civil Rights, Revisiting “Who Is Guarding the
Guardians?” (2000) at Ch. 4 (internal citations omitted). The U.S.
Department of Justice agrees.
Law enforcement agencies . . . should provide a readily
accessible process in which community and agency
members can have confidence that complaints against
agency actions and procedures will be given prompt and
fair attention. Such investigations will not only provide
for corrective action when appropriate, but also will
protect against unwarranted criticism when actions and
procedures are proper. A fair and thorough investigation
further serves to protect the community, the agency and
its personnel from complaints that are based on
misunderstandings or invalid information.
U.S. Department of Justice, Principles for Promoting Police Integrity:
Examples of Promising Police Practices and Policies (2001) at 7.
Positive police-community relations are essential for any police
department to succeed in its fundamental missions of preserving public
order and ensuring public safety. Despite some limitations, such boards
provide significant benefits for complainants, law enforcement
officials, and elected and appointed officials. Peter Finn, National

Institute of Justice, Citizen Review of Police: Approaches and

Implementation (2001) at x-xi.



Complainants, for example, feel validated not only when an
oversight Body agrees with their allegatiohé, but even when it disagrees
if it gives them an opportunity to be heard. They appreciate the ability |
to express concerns in person to officers, and feel that they contribute
to holding the department and officers accountable. /d., at x, 7-8; see
also, Mayor’s Citizen Commission on Police-Community Relations, 4
Report to Mayor John O. Norquist and the Board of Fire and Police
Commissioners (1991) at 35 (“most complainants indicated that they
simply wanted an apology from the offending officer and an assurance
of future dignified and respectful treatment.”) Police officials report
that citizen review improves community relations, strengthens internal
investigations, vjndicates innocent officers, and reassures the public
that processes for addressing misconduct allegations are thorough and
fair. Officials also find - that reviews often result in valuable
recommendations for improving police policies and procedures.
Citizen Review of Police at xi, 8-10. In addition, elected and appointed
officials report that citizen review boards enable them to publicly

demonstrate their desire to end police misconduct and lessen the costs

(U8}



and other risks of potential litigation. /d. at xi, 10-12; see also, Richard
~ Jerome, Police Assessment Resource Center, Promoting Police
AccountabiZiZy in Milwaukee (2006) at 8. |

In establishing the Fire and Police Commission, the Wisconsin
legislature recognized the value of having an independent body with
control over police operations. In 1885 it established the FPC, the first
police commission in the United States, to avoid abuses of discretion
and “remove ‘cronyism’ and politics from the hiring and firing of
police and fire personnel.” Police Accountability at 12.

This effectively dealt with the problem of improper

accountability by the police, ie., to special political

interests, by insulating the department personnel from

economic pressure through the manipulation of hiring

and promotions.
Matthew Flynn, Police Accountability in Wisconsin, 1974 Wis. L. Rev.
1131, 1134 (1974).

Initially, however, the FPC did not have tﬁe authority to address
concerns regarding police behavior. In 1911, the legislature expandéd

the FPC’s authority to encompass citizen complaints.

In cases where duly verified charges shall be filed by any
reputable freeholder of any such city with such board of



fire and police commissioners, setting forth sufficient

cause for the removal of any member of either of said

departments, including the chiefs or their assistants, it

shall be the duty of such board to immediately suspend

such member or officer and cause notice of the filing of

such with a copy thereof to be served upon the accused

as herein provided and to set a date as herein provided

for the trial and investigation of such charges, and the

same procedure shall be followed as herein provided.
1911 Wis. Laws §959-46d.19. Although over the years the legislature
has made some changes, including, significantly, opening up the
complaint process to “any aggrieved person” and making suspension
optional instead of mandatory,’ its core elements - investigation and
trial of complaints of police misconduct - remain the same. See, Wis.

Stat. §62.50(19).

II. THE FPC SHOULD BE, BUT HAS NOT ACTED AS, AN
INDEPENDENT CIVILIAN REVIEW BOARD.

The “FPC’s citizen complaint process is badly broken.” Police
Accountability at 1. It long has been so, largely due to the FPC’s
continuing failure to fully or adequately exercise its authority over

citizen complaints. Atthe same time, “Milwaukee, like most large cities

1977 Wis. Laws Ch. 20, § 2.



in the United States, has a history of troubled relations between the
Police Department and the African-American Community, and a
similarly troubled relationship between the Police Department and
Milwaukee’s Latino population.” Police Accoimtability at 3. This
problem also has existed for decades. See, e.g., The State of Police-
Community Relations - A Report to the Milwaukee Fire and Police
Commission (1981) at 12 (“The most important finding of the entire
study is the degree and depth of Black alienation from the Milwaukee
Police Department.”); Wisconsin State Committee to the U.S.
Commission on Civil Rights, Police Isolation and Community Needs
(1972) at 10 (“Many poverty area residents are dissatisfied with police
performance in their areas, and this discontent, whether justified or not,
is a major factor in creating urban racial tensions.”)

Thirty—ﬁve years ago, the Wisconsin State Committee to the
U.S. Commissioﬁ on Civil Rights evaluated the record of FPC
responses to police misconduct. Although the obligation to address
 citizen complaints had existed since 1911, the FPC “did not exercise its

powers to hear citizen complaints for nearly sixty years.” Police



Isolation and Community Needs at 77. Further, “the FPC routinely
handed over to the department the responsibility for investigatihg
citizen complaints of police misconduct.” Id. at 77-8. In 1969 it
discontinued that practice and began to investigate complaints itself,
which the community saw as an improvement. /d. at 78-80.

Those improvements did not continue. The complaint process
remained onerous, in no small part because the FPC placed much ofthe
onus of submitting acceptable complaints on complainants themselves.
Report to Mayor Norquist at32,36. In 1991, a commission established
by Milwaukee’s mayor recommended that the FPC improve its
complaint process by, inter alia, providing information in ordinary
language, referring complainants for legal assistance, developing a
process to allow citizen complaints against policies as well as against
specific acts of misconduct by officers, and reviewing “complaints to
identify patterns of behavior, officers complained against, or situations
which seem to give rise to complaints” so that corrective action could

be taken. Id. at 37-8.



Instead of implementing these recommendations, the FPC failed
to meaningfully address community concerns. See, e.g., Wisconsin
Advisory Committee to the U.S. Commission on Civil Rights, Police
Protection of the African American Community in Milwaukee (1994)
at 77-8. Its failures worsened with the city’s 2003 decision to fold FPC
staff into its department of employee relations, thereby reducing the
FPC’s autonomy, budget, and morale. Police Accountabz’lily at 34-5.

The FPC does no investigation of complaints, and if a

complaint does get to trial, the complainant has to

present his or her own case. Few cases get to trial and

even fewer result in sustained findings of officer

misconduct. Of cases filed from 2000 to 2005, only

eight of 437 complaints have gone to trial, and only two

have been sustained. In 14 years (1992-present), there

have been only eight sustained complaints, involving 10

officers. Citizens and officers alike are frustrated by

long delays in the complaint process.

Police Accountability at 2. Similarly, the FPC failed to develop a
method to allow citizen complaints about police policies, or even to
meaningfully exercise its obligation under Wis. Stat. §62.50(1m) to
review those policies. Police Accountability at 74.

The FPC’s failure to investigate complaints, its insistence on

placing that burden on complainants, and its adoption of rules like Rule

8



XVII has created a system that is not only working poorly in practice
but also suffers from deeper defects.

The FPC complaint process is structurally flawed
in ways that make it very difficult for a citizen to
establish a claim of misconduct, even if meritorious. The
civilian is required at every stage to be able to articulate
(sometimes in writing and sometimes orally) the claim of
misconduct against the accused officer, generally without
any investigative or representational assistance. Officers,
on the other hand, are almost always represented by
counsel. If the complainant does not specifically identify
the misconduct alleged, as well as the officers who were
alleged to have engaged in the misconduct, then the
complaint is often dismissed by the FPC?. . .

While the citizen completes the complaint form
setting forth the factual allegations, it is the FPC staff. .
.-who choose the charges they believe are made out by
factual allegations. The selection of charges by staff is
sometimes flawed and may lead to the dismissal of
charges that might well have been sustained, had the
correct rule violation been alleged.

The FPC has no investigators. If the case needs
investigation, it is the complainant’s responsibility to
conduct the investigation on his or her own. There are
some cases where the FPC determines that investigation
1s needed, and dismisses the case but refers it to the

*This is true even in cases such as the present one, where the officers
violated department rules by concealing their identities so that the complainants
could not identify them. Resp. Br. at 7, 11-13.



Police Department. This is often the case in complaints
that allege potential criminal violations.

Police Accountability at 47-49.

Thus even if a complainant is able to overcome the obstacles to
make an acceptable report to the FPC, it is virtually impossible to get
that complaint investigated by a body other than the Milwaukee Police
Department itself- the very entity whose officers are the subject of the
complaint.’ This creates the appearance if not the fact of bias, and can
put the even the most impartial police chief in an unfair and untenable
position. It is also not what the law requires.

III. COMPLIANCE WITH STATUTORY PROCESSES
WOULD HOLD POLICE OFFICERS ACCOUNTABLE
FORACTS OF MISCONDUCT AND ENHANCE PUBLIC
TRUST.

The law is clear: whén “duly verified charges are filed by any
aggrieved person with the board of fire and police commissioners,

setting forth sufficient cause for the removal of any member of either

of the departments, . . .[t]he board. . . shall set a date for the trial and

*Indeed, in this case, the “FPC voted to refer the Jjoint complaint to [the
Police] Chief . . . to investigate and ‘to take appropriate action.’” Resp. Brief at 8.
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investigation of the charges . . .” Wis. Stat. §62.50(19) (empbhasis
added). Legislatively-prescribed processes such as this one hold police
officials accountable for acts of misconduct by requiring that those acts
be investigated and, where appropriate, tried by a body independent of
the police department. They are critical elements in the public service
and public safety missions of the department.’

Independent civilianreview boards can provide an effective tool
for people who allege official misconduct by members of police
departments to have their claims heard in a timely, thorough, and fair
manner that increases public confidence in the police. While it can and
should function as such a body, the FPC has abdicated its
responsibilities, in part because of administrative changes and
inadequate staffing and funding, but also because of its creation of and
preference for the use of Rule XVII rather than the procedures

prescribed by the Legislature in Wis. Stat. §62.50(1 9). These flaws are

*A recent evaluation recommends replacing the FPC complaint process with
an independent monitor model. Police Accountability at23-33. While such a process
might be effective, it has not been adopted and is not what the law currently
requires. As long as the existing complaint system exists, it is crucial to ensure that
the FPC operates it in a manner that will fulfill its obligation to address citizen
complaints.
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compounded by the FPC’s self-imposed reticence under its own rules
to investigate even those complaints over which it asserts jurisdiction.’
The history of the FPC shows that the primary concern should

not be frivolous complaints. As the respondent notes, the appellants’
fears of being inundated with bogus, vindictive or otherwise
unsubstantiated claims are not based on any evidence in the record.
Resp. Briefat 50. Moreover, other communities do investigate civilian
complaints against the police, showing that models for doing so exist
and are feasible. For example, in Berkeley, California, a civilian review _
board and the police internal affairs department simultaneously, but
separately, investigate complaints. Citizen Review of Polfce at21-25.
'Flint, Michigan first seeks to resolve complaints informally (such as by
obtaining information on a particular policy from the Internal Affairs
division of the police department) or by mediation, but it also has
formal investigators on staff if informal resolution is unsuccessful. ld

at 27-30. San Francisco assigns all complaints to an investigator. Id. at

*Although the FPC refers complaints for conciliation if it determines that it
has “provisional jurisdiction,” and although complaints that are not conciliated are
set for trial, even in those situations “the FPC does not conduct any investigation.”
Police Accountability at 49 (emphasis added).
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55-58. Minneapolis first tries to resolve concerns informally by
providing information on police procedures or calling officers’
supervisors, but paid staff investigate formal complaints that are made
and that are within its jurisdiction.’ /d. at 30-36. When informal
methods of resolving complaints fail, thesé civilian review boards
interview the complainant early in the process - amechanism that could
help screen out improper complaints.’

Further, the history of the FPC shows that its primary problem
is the failure to investigate potentially meritorious complaints, not
inundation vﬁth false claims. Permitting the Board to make rules that
allow it to routinely refuse to exercise its investigative functions
renders Wis. Stat. §62.50( 19) meaningless and leaves persons who have
been victims of police abuée without an effective independent remedy

short of litigation. It also undermines public support of the police

SFor example, the Minneapolis civilian review board does not have
jurisdiction over allegations of criminal conduct, cases that could lead to firing, and
high profile cases. Id. at 32.

"While amici are not necessarily recommending that the FPC adopt one of
these models, their existence belies defendants’ assertions that requiring the FPC to
comply with its explicit statutory duty to investigate complaints is unduly
burdensome.



| department, particularly among racial and ethnic minorities, where such
confidence and support are already low.

Were the FPC to properly exercise its investigatory functions,
thgre are methods that exist or could be created for efficient disposition
of those complaints rather than creating a system of rules outside of the
statutory framework. Such.a system must operate within the parameters
of Wis. Stat. §62.50(19), i.e., after the FPC files notice of the charges,
provides a copy of such notice to the accused, and sets a date for the
trial and investigation of the charges. It should not be too difficult to
create such a system. Indeed, Wisconsin’s rules of civil procedure
provide a ready model, allowing for a trial date to be set but also
providing fhe opportunity for a defendant to have unmeritorious or
otherwise insufficient claims dismissed or subjected to summary
judgment. See, Wis. Stat. §§802.06(2)(a), 802.08.

CONCLUSION

Through its adoption of Rule X VII and other procedures outside

of the statutorily prescribed framework, the FPC has abandoned its

responsibilities to the public. Affirming the circuit court's ruling in this
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case will help ensure that the FPC fulfills its role as an independent
civilian review board, as required under Wis. Stat. §62.50(19). It will
thus provide an effective means for holding members of the Milwaukee
- Police Department who commit misconduct accountable for their
actions and increase the public confidence in the department that is
essential for it to achieve ifs mission to serve and protect the people of

Milwaukee.
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