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 The Department of Natural Resources asks this 

Court to reverse the court of appeals, which erroneously 

required DNR to determine in the permit issuance and 

hearing process whether a state wastewater discharge 

permit term, authorized by state rules as part of an EPA-

approved program in a permit to which EPA has not 

objected, meets federal law requirements.  The court of 

appeals decision will potentially result in improperly 

promulgated and non-federally approved new state rules, 

and will establish a regulatory review process that is 

contrary to the proper remedies of petitioning EPA for 

objections to permits, rule revision or withdrawal of state 

program approval. 
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ISSUE PRESENTED 

 The United States Environmental Protection 

Agency has approved Wisconsin's program of statutes and 

rules regulating wastewater discharges as consistent with 

the federal Clean Water Act, and has authorized DNR to 

administer the Clean Water Act permitting program 

pursuant to those state statutes and rules.  State statutes 

provide that state rules relating to wastewater discharges 

must comply with the federal Clean Water Act.  State 

statutes authorize DNR to issue wastewater discharge 

permits containing standards set forth in those rules.  At 

the time that the Ft. James wastewater discharge permit 

was issued, state rules did not require numerical limits or 

analyses related to phosphorus and mercury that the 

Council asserts the federal rules required.  Is a state 

administrative permit issuance and hearing process the 

appropriate forum for disputes over the application of 

federal law to the state program that governs state permits, 

in a state program that EPA has approved and determined 

is consistent with federal law and where EPA has not 

objected to the permit that does not have the limits or 

analyses that the Council seeks?
1
 

 

 The court of appeals answered:  Yes. The court of 

appeals reversed DNR and the circuit court, and held that 

DNR must determine whether wastewater discharge 

permit provisions, which are authorized by state 

regulations that are part of a state permitting program 

approved by EPA as consistent with federal law, 

nevertheless violate federal law. 

 

                                            
1
 The court of appeals decision focuses on whether the direct 

application of federal law is appropriate for the permit review 

hearing.  Logically extended, the court of appeals decision would 
require DNR staff, even before lengthy contested-case hearings on 

permits, to review each and every permit term in relation to federal 

law, including not only federal statutes and regulations but EPA 
guidance documents, environmental appeal board decisions and 

federal court decisions, even though all of those sources would 

already have been consulted, by EPA and/or DNR, in the course of 
developing and reviewing the state rules governing the permit terms. 
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 The circuit court answered:  No.  The circuit court 

affirmed DNR and held that only EPA may determine 

whether a state permit term violates federal law, EPA is an 

indispensable party to any state challenge that a state 

permit term violates federal law, and EPA may be sued 

only in federal court. 

 

POSITION ON ORAL ARGUMENT AND 

PUBLICATION 

 The issue presented for review is one of statewide 

importance and likely to be repeated.  Therefore, both oral 

argument and publication are appropriate. 

 

STATEMENT OF THE CASE 

 In 2005 DNR issued a public notice of intent to 

reissue to Ft. James Operating Company a WPDES Permit 

regulating the discharge of a variety of pollutants into the 

lower Fox River, along with the proposed permit and 

permit reissuance fact sheet explaining the proposed 

permit terms.  R.7:331-360, 372-391.
2
 

 

 EPA sent a letter stating that it "will not object" to 

the permit.  R.7:311; Pet-App:134. 

 

 DNR issued its Final Decision on Permit 

Reissuance and Response to Comments, and reissued the 

Permit effective from October 1, 2005 to September 30, 

2010.  R.7:316-317. 

 

 Petitioners, referred to as the Council by the court 

of appeals and so referred to as the Council here, 

requested a contested-case permit review hearing under 

Wis. Stat. § 283.63, on the phosphorus terms in Section 

                                            
2
 Ft. James Operating Company is now GP Consumer Products, LP.  

WPDES is officially the Water Pollutant Discharge Elimination 

System, and in common usage is referred to as the Wisconsin 
Pollutant Discharge Elimination System. 
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2.2.1 of the permit based on five claims that the terms 

violate federal law and one claim that the terms violate 

state law, and on the mercury terms in Sections 2.2.1 and 

2.2.1.3 of the permit based on three claims that the terms 

violate federal law.  R.7:243-254. 

 

 DNR granted the contested-case hearing request to 

hear the phosphorus claims based on state law and denied 

the request to hear claims based on federal law because 

DNR's sole permitting authority is state law.  DNR also 

denied the contested-case hearing request on the mercury 

issues because those issues were not previously raised in 

the public comment period on the proposed permit.  R.7:5-

9; Pet-App:129-133. 

 

 The Council commenced this action, seeking 

judicial review of DNR's decision denying the Council's 

request for a contested-case permit review hearing on its 

mercury claims that were not raised in the public comment 

period and its phosphorus and mercury claims that were 

based on federal law.  The Council also sought a 

declaratory judgment that DNR may not require that 

issues be raised in the public comment period before they 

may be addressed in a contested-case permit review 

hearing (or that the mercury issues were so raised), and 

that DNR may not issue WPDES permits that do not 

comply with federal law.  R.1:1-38.  The Council also 

sought declarations that two state rules are invalid, but 

withdrew those claims in its reply brief.  R.23:2. 

 

 The circuit court dismissed the claims for 

declaratory judgment and found that DNR properly 

limited the scope of the contested-case permit review 

hearing, leaving only the state law phosphorus claims to 

be addressed in the permit review hearing.  R.64:1-7; Pet-

App:122-128. 

 

 The Council appealed, and the court of appeals 

issued its decision reversing the circuit court and DNR on 

April 13, 2010.  Pet-App:101-121.  The court of appeals 

upheld the dismissal of the declaratory judgment claims, 
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but reversed DNR's denial of the Council's hearing 

request. 

 

 DNR petitioned for review of only that part of the 

court of appeals decision requiring DNR to hold a 

contested-case hearing on whether the permit terms 

comply with federal law.  This Court granted the petition, 

and DNR submits this brief asking that this Court reverse 

the court of appeals and affirm DNR.  

 

ARGUMENT 

 Wisconsin law requires that state rules governing 

the terms in state water pollutant discharge elimination 

permits (referred to in this brief as wastewater discharge 

permits) comply with federal law.  EPA has determined 

that Wisconsin's statutory and regulatory program for 

wastewater discharge permits is consistent with federal 

law.  State wastewater discharge permit terms that comply 

with state rules therefore comply with federal law unless 

and until EPA finds otherwise.  The Council's claims that 

permit terms that comply with state rules nevertheless fall 

short of federal law are, therefore, challenges to the state 

rules themselves and to EPA's determination that the state 

program is consistent with federal law.  The court of 

appeals decision requiring DNR to hear such challenges in 

a contested-case permit review hearing would require 

DNR to second-guess EPA's review of the state program, 

and would potentially require DNR to replace existing 

rules with unpromulgated, and non-EPA approved, rules 

in a permit issuance process.  The court of appeals 

decision disregards the Council's proper remedy, which is 

to ask EPA to object to the permit, to require Wisconsin to 

change its program by changing its rules, or to withdraw 

approval of the state program.  Supreme Court review is 

necessary to prevent the resulting incongruence between 

federal and state law and overstepping of the bounds of 

Wisconsin's delegated authority. 
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I. THE COURT OF APPEALS 

DECISION IS REVIEWED DE 

NOVO BUT MINDFUL OF DNR'S 

35-YEAR ADMINISTRATION OF 

THE WPDES PERMIT PROGRAM, 

WHICH THE COURT OF 

APPEALS DECISION 

CONTRAVENES. 

 The question on review is whether DNR has 

authority under state law to determine in a contested-case 

permit review hearing whether wastewater discharge 

permit terms, which are prescribed pursuant to state rules 

in a state program that has been approved by EPA as 

consistent with federal law, and which are part of a permit 

to which EPA has not objected, nonetheless violate federal 

law.  This is a legal question reviewed de novo. Rusk 

County Citizen Action Group, Inc. v. DNR, 203 Wis. 2d 1, 

6, 552 N.W.2d 110 (Ct. App. 1996) ("[t]he extent of the 

DNR's statutory authority is a question of law"). 

 

 DNR's interpretation of its authorizing statutes is 

both longstanding and reflective of its experience working 

with EPA in developing the program comprising the 

regulations and permits authorized by those statutes, and in 

issuing WPDES permits consistent with the statutes and 

regulations, for over 35 years.  DNR has administered the 

WPDES permitting program since EPA approved it in 

1974.  Note to Wis. Stat. § 283.31, tracing the history of that 

section to 1973; 1973 Memorandum of Agreement and 

1974 EPA Letter to Governor Lucey (Pet-App:333-350).  

(EPA's state authorization information can be found at 

http://cfpub.epa.gov/npdes/statestats.cfm.).  The court of 

appeals decision contravenes DNR's longstanding 

understanding of the WPDES statutes based on that 

experience.   
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II. THE COURT OF APPEALS 

DECISION WILL LEAD TO 

UNWORKABLE RESULTS. 

 The answer to the legal question before the Court 

has the potential to affect the many wastewater discharge 

permits that DNR issues each year.  DNR's website lists 

386 industrial dischargers and 680 municipal dischargers 

with permits; 22 are currently publicly noticed for 

issuance or reissuance.  See 
http://www.dnr.state.wi.us/org/water/wm/ww/permlists.htm.3 

Because these permits are reissued every 5 years, the 

answer to the question presented may affect hundreds of 

permits as their 5-year terms expire. 

 

 The court of appeals decision in general upsets the 

federal/state law balance struck by the federal Clean 

Water Act, see Save the Bay, Inc. v. Administrator of E. P. 

A., 556 F.2d 1282, 1284 and 1297 (5
th

 Cir. 1977) 

(referring to the "delicate partnership" and "contrapuntal 

balance" set up by the CWA between EPA and the states), 

and may in any specific case result in incongruence 

between state and federal law.   

 

 The court of appeals decision also disturbs the 

system created by the Clean Water Act of continuing 

checks and balances after a state has been authorized to 

implement the wastewater permitting program: 

 
 Even when a State obtains approval to 
administer its permitting system, the Federal 

Government maintains an extraordinary level of 

involvement. EPA reviews state water quality 
standards. 33 U.S.C. § 1313(c). It retains authority to 

object to the issuance of particular permits, § 

1342(d)(2), to monitor the state program for 

continuing compliance with federal directives, § 
1342(c), and even to enforce the terms of state 

permits when the State has not instituted 

enforcement proceedings, § 1319(a). 

                                            
3
 Additionally, hundreds of industrial facilities are covered under 

general permits under Wis. Admin. Code § NR 205.08. 
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See U.S. Dept. of Energy v. Ohio, 503 U.S. 607, 

634 (1992). 

 

 The review required of DNR by the court of 

appeals—whether permit terms that comply with state 

rules also comply with federal law—is necessarily a 

review of the rules not the terms, and only EPA or a 

federal court may reject promulgated state rules as 

inconsistent with federal law. 

 

 If the Administrative Law Judge deems a rule 

governing a permit term to be contrary to federal law, and 

orders DNR to change the permit accordingly, DNR will 

have to adopt the ALJ's federal law interpretation.  The 

result will effectively be a rule revision that has been 

neither properly promulgated by DNR through the 

procedures in Wis. Stat. ch. 227 (see Wis. Elec. Power Co. 

v. DNR, 93 Wis. 2d 222, 287 N.W.2d 113 (1980)), nor 

approved by EPA through the procedures in 40 C.F.R. pt. 

123.  And DNR will face a conflict between the ALJ's 

interpretation and EPA's approval of the state program.  

DNR asks this Court to forestall such a result by reversing 

the court of appeals. 

 

III. THE COURT OF APPEALS 

IMPROPERLY EXTENDED 

STATE AND FEDERAL LAW 

REQUIRING THAT STATE RULES 

COMPLY WITH FEDERAL LAW, 

TO TERMS IN STATE PERMITS 

ISSUED PURSUANT TO STATE 

RULES. 

 The court of appeals erroneously extended state and 

federal law requiring that state rules comply with federal 

law, to terms in state permits issued pursuant to state 

rules.  EPA has approved state statutes and rules that 

regulate wastewater discharges through a permitting 

program.  The state statutes authorize DNR to administer 

a wastewater discharge permit program, require that DNR 
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promulgate rules with standards that comply with federal 

law, and authorize DNR to issue permits that follow those 

state rules.  See e.g., Wis. Stat. §§ 283.11, 283.13, and 

283.31.  The court of appeals' conclusion that DNR is 

authorized to determine whether permit terms, to which 

EPA has not objected and which follow properly 

promulgated state rules as part of a program approved by 

EPA, fall short of federal law upsets the federal/state 

balance established by law and is not supported by law. 

 

A. EPA determined that 

Wisconsin DNR has the 

authority to conduct a state 

wastewater discharge permit 

program that implements 

federal Clean Water Act 

requirements. 

 "The Clean Water Act anticipates a partnership 

between the States and the Federal Government, animated 

by a shared objective:  'to restore and maintain the 

chemical, physical, and biological integrity of the Nation's 

waters.'"  Arkansas v. Oklahoma, 503 U.S. 91, 101 (1992) 

(quoting 33 U.S.C. § 1251(a)).  Effectuating this 

partnership, the Clean Water Act created the National 

Pollutant Discharge Elimination System (NPDES), which 

prohibits discharges of pollutants into the waters of the 

United States without a permit issued by EPA or by a state 

pursuant to a formal delegation of authority to that state.  

33 U.S.C. § 1342(a). 

 

 EPA reviewed DNR regulations and Wis. Stat. ch. 

283 and determined that Wisconsin has all of the authority 

necessary to administer and enforce a wastewater 

discharge permitting program that mirrors the federal 

program.  DNR Ct.App.Br:R-App:105-122 (Memorandum 

of Agreement signed by DNR on 12/14/1973 and by 

USEPA on 12/17/1973); see also 33 U.S.C. § 1342(b).  

EPA thereafter approved the state wastewater discharge 

statutes and rules implementing federal CWA 
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requirements through state law.  DNR Ct.App.Br:R-

App:105-122 (Letter to Governor Lucey from Russell 

Train, Administrator of EPA dated 02/04/1974).  EPA has 

continued to review and approve Wisconsin's regulatory 

program since 1974 under 40 C.F.R. §§ 123.62 and 

131.21.
4
 

 

B. Wisconsin statutes authorize 

DNR to promulgate rules 

setting standards consistent 

and compliant with federal 

requirements. 

 DNR does not implement the federal law.  See 

Niagara of Wis. Paper Corp. v. DNR, 84 Wis. 2d 32, 52, 

268 N.W.2d 153 (1978) ("It should also be pointed out 

that EPA determinations under the [Clean Water Act] do 

not automatically become administrative law in 

Wisconsin.  The DNR still makes the rules").  DNR 

implements the federally delegated program under state 

law.  DNR acts pursuant to state statutes and promulgates 

state rules authorized by the state statutes. 

 

 Wisconsin Stat. § 283.001(2) authorizes DNR "to 

establish, administer and maintain a state pollutant 

discharge elimination system . . . consistent with all the 

requirements of the federal water pollution control act 

amendments of 1972."  Under Wis. Stat. § 283.11(2), "all 

rules promulgated by" DNR as they relate to wastewater 

discharge standards "shall comply with and not exceed the 

requirements of the federal water pollution control act."   

 

 Under these statutes, DNR assesses whether the 

rules that it promulgates comply with federal law in the 

course of the rule-making process.  Throughout this 

process, both EPA and the public are involved and submit 

comments.  This process is separate from the permit 

issuance and review processes at issue here.  Following 

                                            
4
 40 C.F.R. pt. 123, §§ 131.5 and 131.21, all cited in this brief, are 

reproduced at the end of the Appendix at Pet-App:316-332. 
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the rule-making process, DNR promulgates rules pursuant 

to Wis. Stat. §§ 281.15, 283.11, and 283.31, which govern 

the terms that DNR places in permits.  

 

C. EPA actively participates in 

DNR's rule-making process. 

 EPA actively participates in DNR's rule-making 

process, and DNR affirmatively solicits EPA's comments 

during that process, as shown in the following examples. 

 

 EPA submitted extensive comments on the 

antidegradation rule package in 1997.  Pet-App:136-139.
5
  

See also, Preamble to the 1997 revision to Wis. Admin. 

Code chs. NR 102, 105, 106, and 207: 

 
These revisions are proposed to be consistent with 

and as protective as the U.S. Environmental 

Protection agency's Water Quality Guidance for the 
Great Lakes System, published on March 23, 1996 

. . . and are part of the triennial review process 

required by U.S. EPA.  States have two years (until 

March 23, 1997) during which to promulgate 
regulations that are as protective as and consistent 

with the Guidance. 

 

 EPA submitted comments on DNR's proposed 

chloride rules in 1998, noting at Pet-App:140,  

 
Collaboration between our agencies in the 
development of policies and procedures promotes 

efficient administration of the WPDES and ensures 

                                            
5
 DNR asks the court to take judicial notice of the existence of EPA's 

comments here, and of other official records from EPA and DNR 

elsewhere in this brief, as "sources whose accuracy cannot 
reasonably be questioned" under Wis. Stat. § 902.01(2)(b).  Judicial 

notice is appropriate because deciding the legal question before the 

Court depends not on any evidence in the record before the agency 
but on construction of statutes independent of the agency proceeding 

here, and these public official agency documents support the 

statements in this brief that present the context in which the statutes 
are to be read.  
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continued progress toward the goals of the Clean 

Water Act (CWA). 

 

 EPA submitted comments on proposed revisions of 

Wis. Admin. Code ch. NR 200 relating to applications for 

permits and variances in 1999.  Pet-App:144-171.  

Specifically, 

 
EPA Region V comments were primarily aimed at 

making sure that the rule captured the requirements 

of the corresponding federal regulations.  
Subsequent to receiving the comments, Department 

staff communicated with EPA staff via a conference 

call, personal telephone contacts and electronic mail 
to make sure Department staff fully understood the 

comments and to determine if the suggested rule 

modifications satisfied EPA's concerns. 

 

Pet-App:153 (emphasis added). 

 

 EPA submitted comments twice on DNR's 

proposed revision of Wis. Admin. Code ch. NR 243 

relating to concentrated animal feeding operations in 

2001, noting, "We sincerely appreciate the cooperation 

you and your staff have shown by changing the proposed 

chapter in response to our earlier comments" and 

identifying additional changes that needed to be made to 

be consistent with federal regulations.  Pet-App:172-175. 

 

 EPA submitted comments on DNR's proposed 

revisions of Wis. Admin. Code ch. NR 216 relating to 

storm water discharge permits in 2003.  Pet-App:176-179.   

 

 In the course of developing new rules for animal 

feeding operations in 2005, DNR specifically sought EPA 

input, "If the WDNR is not correctly interpreting EPA's 

regulations with regard to the definition of agricultural 

stormwater discharges, please contact me directly . . . 

since the Department is in the process of promulgating 

administrative rules that are in part based on federal 

regulations."  Pet-App:180.  EPA submitted comments on 

the entire proposed rule package that same year, noting, 

"We look forward to working cooperatively with you and 
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your staff to resolve our comments before the Wisconsin 

Natural Resources Board approves and adopts the code."  

Pet-App:181.  EPA was on the Technical Advisory 

Committee for the rule revision.  Pet-App:200. 

 

 EPA has been equally extensively involved in the 

most recent development of rules setting a water quality 

standard for phosphorus and permit procedures for 

implementing that standard.  Pet-App:136-139; 201-210.  

 

D. EPA reviews promulgated 

DNR rules through periodic 

program reviews. 

 EPA reviews DNR rules after they have been 

promulgated through periodic program reviews, such as 

its most recent 2008-2009 review of Wisconsin's WPDES 

program.  Pet-App:211-230 (comprising a draft of the 

review document currently in development). 

 

E. EPA reviews promulgated 

DNR rules upon public 

request. 

 EPA also reviews DNR rules after they have been 

promulgated upon public request, as was the case with the 

mercury and phosphorus rules at issue here. 

 

 After DNR issued the Ft. James permit, the Council 

and the National Wildlife Federation asked EPA to review 

and disapprove Wisconsin's mercury rule, which is the 

source of one of the contested terms in the Ft. James' 

permit.  Pet-App:287-292.  Due to the concerns regarding 

the procedures in the rule, which provides for mandatory 

monitoring before a mercury limit may be imposed, DNR 

agreed to formally submit the rule to EPA for review.  

Pet-App:293-301.  EPA did so and disapproved the rule in 

part.  Id.  The Council's counsel has similarly sought 

EPA's review and disapproval of other Wisconsin rules, 
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including the phosphorus provisions that it challenges 

here.  Pet-App:302-312. 

 

 It remains significant that EPA did not object to the 

Ft. James permit when it was reissued by DNR.  As noted 

above, when environmental groups continued to challenge 

the procedures in the mercury rule, DNR submitted the 

rule to EPA for formal action (as noted in the EPA review 

letter) and EPA disapproved some, but not all of the 

procedures.  EPA's letter enables DNR to evaluate 

whether mercury limits are necessary in accordance with 

EPA's letter and DNR's other general reasonable potential 

procedures in Wis. Admin. Code ch. NR 106 at the time 

of permit reissuance in 2010.  It would have been 

improper for DNR at the time of permit issuance in 2005 

to ignore very specific state-promulgated procedures for 

mercury before EPA took formal action to disapprove 

those procedures. 

 

F. Wisconsin statutes authorize 

DNR to issue permits with 

terms that meet standards set 

by state rules that comply with 

federal law. 

 As explained above, Wisconsin statutes provide 

that DNR's WPDES rules must comply with federal law.  

Wisconsin Stat. § 283.31 authorizes DNR to issue permits 

with terms that follow those rules.  So, permit terms that 

comply with the rules and statutes that comprise the 

program that EPA has determined is at least as stringent as 

federal law, necessarily comply with federal law 

consistent with EPA's determination. 
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G. The court of appeals decision 

requires that DNR duplicate 

the rulemaking process for 

challenged permit terms. 

 After going through the multi-faceted processes 

reviewed above for determining and confirming that its 

rules meet the federal and state statutory requirements for 

consistency with federal law, DNR would be required by 

the court of appeals decision to duplicate those efforts to 

determine that permit terms prescribed pursuant to the 

state rules also comply with the same federal law.  No 

state law authorizes such a duplication. 

 

H. EPA reviewed and did not 

object to the permit issued 

here. 

 EPA's ability to block DNR from issuing a permit 

upon its objection plays an important role in the 

federal/state partnership.  If EPA objects, DNR cannot 

issue the permit unless it addresses the reasons for the 

objection.  Wis. Stat. § 283.31(2)(c). 

 

 EPA specifically reviewed and had no objection to 

the permit issued here.  R.7:311, Pet-App:134; see also 

Wis. Stat. §§ 283.31(2)(c) and 283.41 (requiring that DNR 

notify EPA of a permit and barring DNR from issuing a 

permit to which EPA objects); 33 U.S.C. § 1342(d) and 40 

C.F.R. § 123.44 (EPA authority to veto state permits).  

EPA even asked for additional time to complete its 

review, indicating that EPA's lack of objection was not 

just a rubber stamp review of the permit.  See R.7:330; 

Pet-App:135.   
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IV. THE COURT OF APPEALS 

IMPROPERLY PLACES DNR IN 

EPA'S SHOES. 

 Federal law provides for mandatory EPA review of 

state programs when they are created, and either 

mandatory or discretionary review of revisions to 

approved programs thereafter.  The court of appeals 

decision improperly requires DNR to conduct the review 

relegated by federal law to EPA. 

 

A. The federal/state water 

pollution prevention program 

comprises water quality 

standards and permit 

requirements and procedures. 

 The federal/state water pollution prevention 

program comprises water quality standards and permit 

requirements and procedures.  

 

 40 C.F.R. pt. 131 prescribes the water quality 

standards (what the Council in its response to the petition 

for review called the water quality standards program) that 

a state must incorporate in an approved program.   

 

 40 C.F.R. § 123.25 (what the Council in its 

response to the petition for review called the permitting 

program) sets out the checklist of permit implementation 

requirements that an authorized state must meet in order to 

obtain EPA approval and to maintain an authorized 

program.  That section includes provisions referring to 

other C.F.R. sections, which state that they are "applicable 

to state programs."  See the specific sections in 40 C.F.R. 

pt. 122 referred to in 40 C.F.R. § 123.25. 

 

 A state's regulations set limits derived from the 

water quality standards in Title III of the Clean Water Act, 

which are imposed on dischargers through permits issued 

under Title IV.   
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 Wisconsin's program, which comprises rules setting 

forth water quality standards and permits containing 

discharge limits to achieve those standards, mirrors the 

federal framework.   The rules setting forth water quality 

standards are in Wis. Stat. §§ 283.11-21 and in regulations 

including Wis. Admin. Code chs. NR 102 and 104-106.  

The procedures for issuing permits that impose those 

standards on dischargers are in Wis. Stat. §§ 283.31-63 

and Wis. Admin. Code chs. NR 200-205. 

 

B. EPA must formally review and 

approve revisions of state water 

quality standards and may 

determine not to review state 

permit implementation 

procedures that it deems are not 

substantial. 

 A state obtains initial approval of its wastewater 

discharge permit program from EPA under 40 C.F.R. §§ 

123.21-30.  Thereafter, any revision to a state's program 

follows two different paths of EPA review. 

 

 EPA must review and approve a state's revision to 

its rules setting water quality standards under 40 C.F.R. §§ 

131.5 and 131.21.  A state obtains input from EPA (and 

others) in the course of developing its rules and must 

submit the rules after they have been promulgated to EPA 

for its review, and EPA must then affirmatively approve 

or disapprove the water quality standards.  See 40 C.F.R. § 

131.21. 

 

 By contrast, a state's revision of its permit 

implementation procedures may or may not be reviewed 

by EPA.  A state must keep EPA informed of any revision 

to its permit implementation procedures under 40 C.F.R. § 

123.62(a).  Under 40 C.F.R. § 123.62(b)(2), EPA 

undertakes a formal review of such a revision only when 

EPA determines that the revision is substantial.   
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 Examples of the two different paths of EPA review 

of state program revisions follow. 

 

 In 2009, EPA reviewed and approved revised rules 

setting water quality standards for toxics in Wis. Admin. 

Code ch. NR 105, under 40 C.F.R. pt. 131.  Pet-App:231-

236. 

 

 In 2004, EPA received DNR's revised promulgated 

rules relating to ammonia nitrogen in Wis. Admin. Code 

chs. NR 102, 104, 105, 106 and 210.  EPA reviewed the 

revisions of water quality standards in chs. NR 102, 104 

and 105 as required under 40 C.F.R. § 131.21 and 

approved the revisions as consistent with federal 

requirements.  Pet-App:237-256.  EPA declined to review 

the revisions to chs. NR 106 and 210, which pertained to 

implementation of the standards in permits, under 40 

C.F.R. § 123.62.  Pet-App:237.  The inference from EPA's 

non-review of the latter revisions is that EPA found those 

revisions not to be substantial.   

 

 In 2000, EPA received DNR's revised promulgated 

rules relating to chlorides.  EPA reviewed and approved 

the revisions of water quality standards as required under 

40 C.F.R. § 131.21, and declined to review the revisions 

relating to publicly owned treatment works authority as 

not comprising water quality standards.  Pet-App:257-264.  

However, EPA had earlier commented on the proposed 

implementation procedures in the rule package.  Pet-

App:265-266.
6
 

 

 In 2005, EPA submitted comments on DNR's 

proposed revisions of rules regulating animal feeding 

operations, in response to changes in federal regulations, 

and indicated that it would review the promulgated 

revised rules under 40 C.F.R. § 123.62.  Pet-App:181-199.  

                                            
6
 Notably, EPA advised DNR that the implementation procedures 

were not consistent with federal requirements and that EPA would 

invoke the procedures in 40 C.F.R. § 123.62 for revision if those 

procedures were adopted.  EPA suggested an alternative approach.  
Pet-App:265-266. 
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No formal approval is in DNR's files in response to DNR's 

2008 query if EPA planned to issue a formal approval of 

the rules, indicating that EPA determined the revisions not 

to be substantial.  Pet-App:267. 

 

C. EPA may respond in other 

ways to state permits that 

include terms pursuant to state 

rules that did not warrant its 

review at the time of 

promulgation. 

 As with the animal feeding operations rules, EPA 

generally submits comments during the development of 

DNR's rule revisions, in fulfillment of its role in the 

federal/state partnership to assure consistency with federal 

requirements.  See Section III.C. above.  After 

promulgation, even when EPA decides that a revision is 

not so substantial as to warrant a formal review, EPA may 

respond to a state permit that incorporates such a revision 

by objecting to the permit, requiring additional revision or 

withdrawing approval of the program under 40 C.F.R. §§ 

123.44, 123.62, and 123.63.  Citizens who object to permit 

terms based on unreviewed rules may ask EPA to take 

those steps, as they may also do for permit terms based on 

rules that EPA has reviewed and approved. 

 

D. The court of appeals decision 

makes DNR do EPA's job of 

objecting to a state permit or 

reviewing promulgated state 

rules.  

 In this case, EPA had approved the antidegradation 

rules as they apply to phosphorus (Pet-App:268-286), 

which governed the terms to which the Council objected 

in the permit.  In this case, EPA had not reviewed the 

permit implementation rule requiring the taking of 12 

samples before setting a mercury limit, a permit term to 

which the Council also objected.  So, the questions are, 
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with respect to a DNR permit to which EPA has not 

objected, 1) what should happen when a DNR permit 

contains a term that follows a state rule setting a water 

quality standard that EPA has approved, but that the 

Council asserts violates federal law, and 2) what should 

happen when a DNR permit contains a term that follows a 

state rule setting permit implementation procedures that 

EPA has decided was not so substantial as to warrant 

review, but that the Council asserts should be reviewed 

and found to violate federal law?   

 

 The court of appeals' answer is that DNR should do 

EPA's job, because EPA did not object to the permit, and 

decide 1) whether the already EPA-approved water quality 

standard rule complies with federal law, and 2) whether 

the unreviewed permit implementation rule that EPA 

determined not so substantial as to warrant review should 

be reviewed and found to violate federal law.   

 

 This Court should reverse the court of appeals' 

assigning of EPA's objection, review and approval roles to 

DNR. 

 

V. WHEN DNR ISSUES PERMITS IT 

IMPLEMENTS STATE LAW AND 

DIRECTLY IMPLEMENTS 

FEDERAL LAW ONLY IN 

INSTANCES OF 

OVERPROMULGATION.  

A. The Clean Water Act 

authorizes EPA approval of 

state programs with adequate 

authority to implement federal 

requirements. 

 The state program approval provision of the Clean 

Water Act (33 U.S.C. § 1342(b)) provides that: 

 
(b) State permit programs 
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 . . . [T]he Governor of each State desiring to 

administer its own permit program for discharges 
into navigable waters within its jurisdiction may 

submit to the Administrator a full and complete 

description of the program it proposes to establish 

and administer under State law . . . .  The 
Administrator shall approve each submitted program 

unless he determines that adequate authority does 

not exist: 
 (1) To issue permits which— 

 (A) apply, and insure compliance with, 

any applicable requirements of sections 1311, 1312, 
1316, 1317, and 1343 of this title; 

. . . . 

 (2) (A) To issue permits which apply, and 

insure compliance with, all applicable requirements 
of section 1318 of this title [monitoring and 

recordkeeping]; or 

 (B) To inspect, monitor, enter, and 
require reports to at least the same extent as required 

in section 1318 of this title; 

. . . . 
 (7) To abate violations of the permit or 

the permit program, including civil and criminal 

penalties and other ways and means of enforcement. 

 

This language is instructive in that it shows that 

state programs and regulations do not have to be identical, 

and that EPA is the entity that determines whether state 

programs "apply, and insure compliance with" federal 

requirements. 

 

B. The EPA-approved Wisconsin 

program authorizes DNR to 

implement state law, except in 

instances of overpromulgation. 

 

Wisconsin Stat. § 283.001 provides the broad 

foundation for the state water pollution prevention 

program: 

 
 (2) The purpose of this chapter is to 

grant to the department of natural resources all 

authority necessary to establish, administer and 
maintain a state pollutant discharge elimination 
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system to effectuate the policy set forth under sub. 

(1) and consistent with all the requirements of the 
federal water pollution control act amendments of 

1972. 

 

Wisconsin Stat. § 283.11 provides the foundation 

for the part of the program that consists of state rules 

setting water quality standards that meet the federal 

requirements (Wis. Stat. § 283.11(2)(a)): 

 
[A]ll rules promulgated by the department under this 
chapter as they relate to point source discharges, 

effluent limitations, municipal monitoring 

requirements, standards of performance for new 
sources, toxic effluent standards or prohibitions and 

pretreatment standards shall comply with and not 

exceed the requirements of the federal water 
pollution control act, 33 U.S.C. § 1251 to 33 U.S.C. 

§ 1387, and regulations adopted under that act. 

 

Finally, Wis. Stat. § 283.31(3) provides the 

foundation for the part of the program that consists of the 

permits containing the limits in the state rules: 

 
 (3) The department may issue a permit 
under this section for the discharge of any pollutant, 

or combination of pollutants, other than those 

prohibited under sub. (2), upon condition that such 

discharges will meet all the following, whenever 
applicable: 

 (a) Effluent limitations. 

 (b) Standards of performance for new 
sources. 

 (c) Effluent standards, effluents 

prohibitions and pretreatment standards. 
 (d) Any more stringent limitations, 

including those: 

 1. Necessary to meet federal or state 

water quality standards, or schedules of compliance 
established by the department; or 

 2. Necessary to comply with any 

applicable federal law or regulation. 

 

The conditions in Wis. Stat. § 283.31(3)(a)-(c) are 

state standards set by rules under Wis. Stat. § 283.11.  The 

Council appears to hang its hat on the word "federal" in 
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Wis. Stat. § 283.31(3)(d)1. and 2., and argues that these 

subdivisions require DNR to directly implement federal 

law requirements in state permits.  To the contrary, the 

statutory scheme set forth above, the language of the 

subdivisions themselves taken together with the 

introductory language in subsection (3), and the placement 

of the word "federal" only in two subdivisions, indicate 

that the subdivisions have a much more narrow reach. 

 

Paragraphs (a) to (d) apply only "whenever 

applicable," Wis. Stat. § 283.31(3)(intro.), namely to 

certain federal standards that are specifically directed at 

Wisconsin waters.  EPA promulgates such state water-

specific standards by overpromulgation for Wisconsin 

waters through EPA's rule-making process under 40 

C.F.R. §§ 131.41(e) and 132.6(f)-(j).  Especially 

instructive for interpreting applicable standards is the table 

in 40 C.F.R. § 131.21(c), which provides that the 

promulgated water quality standards in an authorized state 

are the applicable water quality standards "[u]nless or 

until" EPA has promulgated a more stringent water quality 

standard for that state. 

 

C. Subdivisions 283.31(3)(d)1. 

and 2. refer to EPA's 

overpromulgation of water 

quality standards or permitting 

procedures that apply 

specifically only to Wisconsin. 

Subdivision 1. requires DNR to include in state 

permits water quality standards set by federal 

overpromulgation, and subdivision 2. requires DNR to 

implement other procedural standards set by federal 

overpromulgation.   

 

A water quality standard establishes criteria for the 

surface water that will allow the designated uses of the 

receiving water to be maintained—either a numeric or 

narrative standard that specifies how much of a pollutant 
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can be present and still allow the designated use to be 

achieved.  40 C.F.R. §§ 131.2 and 131.3(i); Wis. Stat. § 

281.15(l).  In addition, there are also implementation or 

permit procedures for how to calculate and impose limits 

in permits for point source dischargers to ensure that water 

quality standards will be met.  See, e.g., 40 C.F.R. pt. 132; 

Wis. Stat. § 283.31(3)(d); Wis. Admin. Code ch. NR 106.  

Subdivision 1. of Wis. Stat. § 283.31(3)(d) refers to the 

former, and subdivision 2. to the latter.  See also Section 

IV above. 

 

EPA may promulgate a specific water quality 

standard for a state water if the state fails to do so under 

33 U.S.C. § 1313(c)(4)b.  If EPA does promulgate a 

specific water quality standard applicable to Wisconsin 

waters, then Wis. Stat. § 283.31(3)(d)1. requires that DNR 

issue a permit with limits based on that federally 

promulgated water quality standard for Wisconsin waters.  

No such federally promulgated water quality standard for 

Wisconsin waters exists in this case. 

 

If EPA believes that a state's procedures are 

inconsistent with federal requirements (other than where 

EPA has expressly addressed water quality criteria and 

permit implementation procedures together, as for the 

Great Lakes in 40 C.F.R. § 132.5), then EPA may 

disapprove and overpromulgate a federal permit procedure 

that directly applies specifically only to Wisconsin.  If so, 

then Wis. Stat. § 283.31(3)(d)2. requires that DNR issue a 

permit that includes that overpromulgated provision.
7
 

 

For example, EPA overpromulgated criteria for 

copper, nickel, endrin and selenium, provisions governing 

Total Maximum Daily Loads in the Great Lakes Basin, 

provisions taking into account intake pollutants in water 

quality based effluent limit calculations for discharges to 

the Great Lakes Basin, and provisions determining 

                                            
7
 If EPA finds a state's regulations setting water quality standards or 

terms in a permit or program procedures inconsistent with federal 

requirements, EPA may also object to the permit, remove program 
approval, or require a rule revision, as explained in Section VI.D. 
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reasonable potential for whole effluent toxicity.  EPA took 

this action on November 6, 2000, 65 Fed. Reg. 66504-

66510.  Overpromulgation means that EPA disapproved 

Wisconsin's rules and promulgated federal procedures 

specifically for Wisconsin discharges to the Great Lakes 

System.  See 40 C.F.R. § 132.6(f)-(j). 

 

D. If subdivisions 283.31(3)(d)1. 

and 2. mean all federal CWA 

requirements, there is no need 

for other state statutes or rules, 

or for a state program. 

To give the subdivisions Wis. Stat. § 

283.31(3)(d)1. and 2. the broad meaning urged by the 

Council would obviate the need for the other parts of 

subsection (3), and for the delegated program altogether, 

and there would be no need for DNR to go through the 

rule-making process to implement the delegated program.  

DNR could ignore all state regulations and go directly to 

the federal regulations for its permit terms.  There would 

be no need for any of the other statutory provisions.  If 

"applicable federal law" means all delegable federal 

standards that apply to the Ft. James permit, as the 

Council has argued, then state standards are entirely 

irrelevant. 

 

The Court must construe the statutes so as to avoid 

such an absurd result and so as not to make other statutory 

provisions superfluous.  Highland Manor Associates v. 

Bast, 2003 WI 152, ¶9, 268 Wis. 2d 1, 672 N.W.2d 709.  

Limiting the subsections to federal standards set by 

overpromulgation, where EPA has determined that 

existing state rules are not adequate to meet federal 

requirements, preserves the integrity of both the state 

statutory scheme and the joint state/federal program.  
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E. No state statute supports the 

court of appeals decision 

requiring DNR to bypass EPA 

and directly implement federal 

law. 

With the exception of overpromulgation, the 

standards that must comply with federal law are codified 

in state law, and it is state law that DNR administers.  

With the exception of overpromulgation, no state statute 

authorizes or requires DNR to issue permits that directly 

implement federal requirements.  The court of appeals 

decision causes the exception to swallow the rule that 

DNR issues permits that implement state rules as part of a 

state program that EPA has determined is consistent with 

federal law, and requires DNR to second-guess that 

determination.  DNR's interpretation and administration of 

the statute preserve its state law authority and its role in 

the federal/state delegation partnership. 

 

The Council's interpretation would swallow the 

delegation altogether.  EPA approved DNR's water 

pollution prevention permitting program because DNR's 

program is consistent with all of the federal requirements 

that apply to all approved state programs.  The program 

that DNR administers consists of the state standards that 

achieve that consistency, except for the overpromulgation 

of Wisconsin waters-specific federal regulations in 

supercession of the delegation.  In sum, the court of 

appeals decision is devoid of any state statutory support. 
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VI. CHALLENGES THAT PERMIT 

TERMS THAT FOLLOW EPA-

APPROVED STATE RULES FALL 

SHORT OF FEDERAL LAW, ARE 

CHALLENGES THAT THE STATE 

RULES AUTHORIZING THE 

PERMIT TERMS DO NOT 

FOLLOW FEDERAL LAW; THOSE 

CHALLENGES MAY BE 

REMEDIED ONLY BY EPA, AND 

THE COURT OF APPEALS 

IMPROPERLY HELD 

OTHERWISE. 

 As explained in Section III, DNR implements the 

federally approved program under state law.  State statutes 

authorize DNR to promulgate rules that must comply with 

federal law, and to apply those state rules to terms in state 

permits.  Under Wis. Stat. § 283.63, a person may object 

to a permit condition that violates state rules.  However, a 

person who objects to a permit term on the basis that it 

falls short of federal law even though it follows state rules, 

is really challenging the rules.  DNR properly limited the 

scope of the contested-case permit review hearing to the 

former—objections that permit terms violate state rules.  

A permit review hearing is not the proper forum for 

challenges to state rules or laws as being inconsistent with 

federal law.  Such challenges may only be remedied by 

the agency that found the state program to be consistent 

with federal law, namely EPA.  The court of appeals erred 

in holding otherwise. 
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A. Permit terms that are 

authorized by state rules may 

differ from terms that would 

be authorized under federal 

law, but if the state program 

has been approved by EPA as 

consistent with federal law, 

then the terms authorized by 

the approved program are 

consistent with federal law, 

and persons seeking a different 

outcome are really challenging 

the state rules or EPA's 

program approval. 

EPA approves, and state statutes require, state rules 

that comply with the federal Clean Water Act 

requirements, but neither EPA nor state statutes require 

that state rules be identical to federal rules.   

 

A state that seeks federal approval to administer the 

NPDES permit program must demonstrate to EPA that the 

state's program includes requirements that are as 

protective as the federal requirements.  However, it is 

neither required nor possible that every state have statutes, 

regulations, and procedures that are identical to the federal 

requirements.  See 40 C.F.R. § 123.25 Note ("Except for 

paragraph (a)(46) of this section, states need not 

implement provisions identical to the above listed 

provisions").  See also Aminoil U. S. A., Inc. v. Cal. State, 

etc., 674 F.2d 1227, 1229-30 (9th Cir. 1982) (describing a 

"scheme of cooperative federalism established by the 

[Clean Water] Act").  Rather, EPA determines through 

review of state statutes and regulations whether the state 

regulatory program is sufficient. 

 

There are many provisions in federal law that 

include general substantive or procedural measures for 

administration of the Clean Water Act.  The operative 

language in 33 U.S.C. § 1342(b), which requires EPA to 

approve any state program with adequate authority to 
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issue permits that comply with federal requirements, is 

emblematic of the broadly prescriptive nature of the 

delegation.  As a result, there is often room for different 

approaches to the federal requirements that the state must 

include in its wastewater discharge permitting program.  

The Wisconsin program that EPA has found complies 

with federal law may result in different outcomes than 

may result from federal rules or other states' rules.  If a 

person objects to that difference, then that person's 

recourse is to ask EPA to object to a permit or to require 

different state rules, or to ask DNR or the Natural 

Resources Board or the legislature to promulgate new 

rules for EPA to approve.  

 

B. The Council's challenges to 

this permit's mercury and 

phosphorus terms are that the 

state mercury and phosphorus 

rules setting those terms fall 

short of federal law 

requirements. 

 The Council's objections here to the phosphorus 

and mercury permit terms are really objections that the 

state's phosphorus and mercury rules do not go far enough 

to require what the Council would like to see in state 

permits.  So, the Council asked EPA to review and 

disapprove Wisconsin's mercury rule, which is the source 

of the contested mercury term in the Ft. James permit.  

Pet-App:287-292.  EPA reviewed the rule and 

disapproved it in part.  Pet-App:293-301.  This decision is 

reviewable in federal court.  See 33 U.S.C. § 1369.  The 

mercury term that the Council found unreasonable as 

contrary to federal law was remedied in response to the 

Council's appeal to EPA, by EPA's disapproving a 

regulatory exemption and requiring the issuance of 

permits without reliance on the disapproved exemption.  

Pet-App:293-301. 
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 The Council's counsel has also appealed to EPA to 

review and disapprove other Wisconsin rules, including 

the phosphorus rules, and to require the promulgation of 

numerical phosphorus standards other than the narrative 

limits currently in state law.  Pet-App:302-312.  

Concurrently, DNR has started the rulemaking process for 

revising its antidegradation procedures based in part upon 

the Council's appeal to the EPA and EPA's response to 

that appeal.  Wis. Admin. Register No. 651 (April 1, 

2010) (publishing scoping statement to begin the 

rulemaking process for revising Wisconsin's 

antidegradation procedures). 

 

 The appeals to EPA to require changes in 

Wisconsin's mercury and phosphorus rules confirm that 

the Council's federal law challenges here to the mercury 

and phosphorus permit terms are, in fact, challenges to the 

state rules themselves.   

 

 A permit term that follows state rules can only fall 

short of federal law if the rules prescribing the term fall 

short of federal law.  It would violate state law for DNR to 

alter a rule in the course of a permit hearing, without 

following the specific rule-making process in Wis. Stat. 

ch. 227.  See Wis. Elec. Power Co., 93 Wis. 2d at 255-56. 

 

C. The Council here expressly 

challenged the permit's 

mercury provision as 

consistent with a state rule that 

violates federal law. 

 In the Council's comments on the proposed Ft. 

James permit and its request for a contested-case hearing 

to review the issued permit, the Council clearly attacked 

the mercury rule (which required 12 monitoring results 

over 24 months before imposing a mercury limit, 

regardless whether available information showed the need 

for a limit earlier), as violating the federal standard.  The 

Council stated that the permit was in compliance with the 
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state standard, but it was the standard that was not 

consistent with federal law.  See Council Ct.App.Br:A-

App. 142-145.
8
 

 

 EPA reviewed the rule and agreed with the 

Council.  In light of EPA's disapproval, DNR agreed to no 

longer rely on those portions of the rule that were 

disapproved.  Pet-App:293-301.  Absent the decision from 

EPA, the ALJ had no authority to replace the existing state 

rule with a new rule allowing the change in the permit 

term sought by the Council.  Rather, the ALJ is required to 

take official notice of all state administrative rules under 

Wis. Stat. § 227.45. 

 

D. A claim that a state permit 

term consistent with state rules 

falls short of federal law is a 

challenge to the rules or 

program, which can be 

remedied only by EPA or by 

additional rulemaking. 

 If the Council objects to DNR's implementation of 

a state rule because it is inconsistent with that rule, then 

that objection may be, and will be, heard by the ALJ.  If 

the Council objects to DNR's implementation of a state 

rule because it objects to the rule—because it believes that 

the outcome under the state rule does not comply with 

federal law—then it is using the wrong procedural vehicle 

to challenge the rule.   

 

 A person who believes that a permit condition that 

complies with a state rule violates federal law, must ask 

EPA to object to the permit on that basis, or must appeal 

to EPA to require DNR to change the rule, as happened 

with the mercury rule.  A person who believes that a 

permit is missing conditions that are not required by state 

                                            
8
 It is unknown whether the Council sent a letter to EPA at the time 

of the permit's reissuance asking EPA to object to the permit based 
on this alleged violation of federal law. 
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law, but that would be required by federal law, must ask 

EPA to object to the permit on that basis, or must appeal 

to EPA to set new standards that DNR must adopt, as in 

the recent appeal to EPA pertaining to phosphorus.  Pet-

App:302-312. 

 

 Federal statutes and cases, including Save the Bay, 

Inc. v. Administrator of E. P. A., 556 F.2d 1282 (5
th

 Cir. 

1977), establish that someone who believes that a state 

permit contains a condition that interprets state law 

inconsistently with federal law—that is consistent with 

state law but not with federal law—has a variety of 

remedies, all directed at EPA.   

 

 First, the person may ask EPA to object to the 

permit under 33 U.S.C. § 1342(d)(2).
9
  Second, the person 

may, when EPA issues a statement that it does not object 

to the state permit, seek judicial review of that decision in 

federal court on the ground that EPA omitted 

consideration of a particular violation of CWA 

requirements—"that a proposed permit contains a 

violation of applicable federal guidelines that the agency 

has failed to consider."  556 F.2d at 1296.  The federal 

Administrative Procedures Act provides for this review.  5 

U.S.C. § 701.  "[I]f [EPA] claims to have attended to the 

factor during its review, [it] will have to explain in a 

manner that cannot be labeled arbitrary how it concluded 

the violation did not warrant veto . . . [or] it will have to 

reconsider its decision in light of the new factor."  556 

F.2d at 1296.  Or, a person may claim that unlawful 

factors tainted EPA's exercise of its discretion. 

                                            
9
 That EPA does not often object, or does not review all permits, 

does not transfer its role as the reviewer of permit compliance with 

federal law to DNR.  EPA has unburdened itself of the duty to 

administer and implement the NPDES program in Wisconsin, but not 
of its role as the arbiter of whether Wisconsin permits comply with 

federal law.  Only EPA has the authority to veto a DNR permit, to 

disapprove a permit term as contrary to federal law, to enforce 
federal law requirements, or to withdraw approval of the Wisconsin 

program.  DNR has authority only to administer and enforce the state 

law provisions adopted under state law so as to obtain EPA's 
approval of the WPDES program. 
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 Third, the person may petition EPA to require 

revisions to state water quality standards or to promulgate 

other program revisions.  40 C.F.R. § 123.62 and pt. 131. 

 

 Fourth, the person may petition EPA to withdraw 

approval of the state program, and if EPA denies the 

request, the person may seek review of the denial.  33 

U.S.C. §§ 1342(c)(3) and 1369(b); 40 C.F.R. §§ 123.63 

and 123.64. 

 

 Fifth, the person may sue EPA to promulgate rules 

for the state under 33 U.S.C. § 1365(a)(2).  See Florida 

Wildlife Federation v. Jackson, No. 4:08-CV-324, 2009 

WL 5217062 (N.D.Fla. Dec. 30, 2009) (approving consent 

decree requiring that EPA develop numeric nutrient 

standards for Florida waters); 75 Fed. Reg. 4175 (Jan. 26, 

2010) (public notice of rulemaking for Florida as required 

by consent decree). 

 

 Under any of these remedies, EPA is the sole 

decision-maker for determining whether a state rule or a 

state permit violates federal law.  If EPA concludes that 

state rules comply with federal law or does not object to a 

state permit, the jurisdiction to challenge those decisions 

lies in federal court or with EPA. 

 

 In this federally approved program, where state 

statutes authorize DNR to implement state rules that 

comply with federal law, EPA acts in a supervisory 

capacity to ensure that state programs across the country 

comply with federal law.  For state ALJs and courts to 

decide whether state rules in an EPA-approved program 

do not comply with federal law would be to usurp that 

Clean Water Act-mandated supervisory role. 

 

 Here, for mercury and phosphorus, at the time that 

the permit was issued, DNR was following a methodology 

set forth in its rules in a program approved by EPA, and 

DNR's implementation of that methodology via issuance 

of the permit was submitted to EPA and EPA did not 
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object.  So, there are two EPA decisions at issue here, 

EPA's review and approval of DNR's program, and EPA's 

decision not to object to DNR's permit.  The Council 

cannot challenge either of those EPA decisions in a state 

permit review hearing or in state court. 

 

 The state ALJ and the state court cannot second-

guess EPA's approval of the state program, and they 

should not step in the shoes of EPA and prospectively 

make the decision for EPA in cases where EPA has not 

reviewed a rule that is part of the program.  Nor can the 

state ALJ and state court second-guess EPA's 

determination not to object to the state permit.  Both are 

federal agency decisions, which the ALJ and state court 

cannot review. 

 

 What the Council is really seeking here is 

additional rulemaking, either voluntarily or as required by 

EPA, but it cannot do so in a contested-case permit review 

hearing.  If the Council believes that the DNR rule is 

insufficient, it can petition EPA to overpromulgate or to 

require DNR to revise the rule, or the Council can petition 

the Natural Resources Board to initiate rulemaking to be 

submitted to EPA for approval.  The Council cannot use 

the Ft. James permit review process as a back-door way to 

obtain a rule or program change.  

 

E. EPA must be a party to any 

challenge to state rules 

approved by EPA, but is 

immune from suit in state 

court. 

 The phosphorus rules proposed by DNR, referred 

to above, went through extensive EPA comment and 

review early in the rule-making process (Pet-App:136-

139), and new phosphorus rules are currently going 

through legislative review after extensive EPA comment 
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and review once again (Pet-App:201-210).
10

  If and when 

the phosphorus rules are approved by the legislature, DNR 

must submit them to EPA for formal approval under 40 

C.F.R. §§ 131.20 and 131.21.  If EPA formally approves 

the rules, can a petitioner circumvent or overturn that 

federal approval when the next permit is issued pursuant 

to the federally approved state rules and request that an 

ALJ or state court determine that the rules are inconsistent 

with federal law?  If so, EPA must be a party to that 

challenge. 

 

 Just as federal law prescribes the prerequisites for 

state administration of the federal NPDES program, so 

federal law prescribes the manner in which a citizen may 

petition EPA to require revision of a state rule, object to a 

state permit, enforce a federal requirement violated by a 

state permittee, or withdraw state delegation of a federal 

program.  See 33 U.S.C. §§ 1365(a)(2), 1369(b), 1319; 40 

C.F.R. § 123.62 - 123.64 and pt. 131.  Under any of the 

federal law-prescribed scenarios, EPA is a necessary 

party, akin to an indispensable party under Wis. Stat. § 

803.03. 

 

 EPA is the party needed to respond to the Council's 

claim that a DNR permit that complies with a state rule is 

not consistent with federal requirements.  EPA determines 

whether a state rule must be revised under 40 C.F.R. § 

123.62.  EPA reviews a permit, as provided under Wis. 

Stat. §§ 283.31(2)(c) and 283.41, to assure that "the draft 

permit meets the guidelines and requirements of the Clean 

Water Act."  R.7:330; Pet-App:135.  If the Council 

contends that the permit does not meet those federal 

requirements, only EPA can provide relief by 

disapproving the permit or the regulatory terms included 

in the permit. 

                                            
10

 DNR has also initiated rule revisions to the antidegradation 

procedures raised in the Council's original petition for review (Wis. 
Admin. Register April 1, 2010) and EPA has recently announced 

listening sessions for proposed changes to the national rule 

governing antidegradation procedures (press release dated July 30, 
2010 at Pet-App:313-315). 
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F. DNR authority in a contested-

case permit review hearing is 

limited to review of 

compliance with state law. 

 Under Wis. Stat. § 283.63(1), a party may state that 

a permit term is unreasonable for any reason, and can use 

EPA guidelines and documents and other state guidelines 

and documents to argue that a permit term is not 

reasonable, or that a different permit term is necessary.  

But, ultimately, the challenge must be that the term 

violates state law, and the DNR or ALJ determination as 

to what is necessary and reasonable may be based only on 

state law.  DNR and the ALJ have authority to implement 

a federally approved program only because state law 

allows it. 

 

 The Council in its reply brief on appeal at 13 stated 

that, "EPA's decision not to object does not deprive ALJs 

or circuit courts of jurisdiction over challenges to state-

issued permits that fail to comply with Wisconsin's 

delegated CWA program."  Precisely:  the scope of state 

forum review is compliance with the EPA-approved state 

program, not with the CWA itself. 

 

VII. THE COURT OF APPEALS 

ERRONEOUSLY RELIED ON 

IMPRECISE AND INACCURATE 

DICTA. 

EPA approved Wisconsin's wastewater discharge 

permitting program because the statutes require 

compliance with federal law and because the rules comply 

with federal law.  Pet-App:333-334.  No state statute 

authorizes DNR to issue permits that directly implement 

federal law other than in instances of Wisconsin-specific 

overpromulgation.   
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The court of appeals relied in part on non-

dispositive language in certain inapplicable cases to 

support its holding to the contrary.  Supreme Court review 

is necessary to clarify that those cases do not authorize 

DNR review of whether a permit term that complies with 

state rules nonetheless falls short of federal law, and do 

not authorize DNR alteration of a rule so as to comply 

with federal law, in a contested-case permit review 

hearing.   

 

In Froebel v. Meyer, 217 F.3d 928, 935, 936 (7
th

 

Cir. 2000), the court barred a Clean Water Act claim for 

failure to raise the claim before the ALJ and circuit court, 

because those tribunals "could have" heard his claims, the 

federal act "might have provided" a basis for the relief 

sought, and the ALJ "may have concluded" that DNR was 

violating the Clean Water Act.  The court's analysis is 

speculative at best, and faulty.  The court speculated that 

Froebel might have a section 402 federal claim, but 

section 402 (the federal wastewater discharge permitting 

program) is not effective in Wisconsin because Wisconsin 

has an approved state wastewater discharge permitting 

program.  Moreover, the court relied on Wisconsin cases 

of little relevance to the situation here.   

 

In Northern States Power Co. v. Bugher, 189 Wis. 

2d 541, 559, 525 N.W.2d 723 (1995), the court barred a 

constitutional challenge to a tax provision based on claim 

preclusion, and in so doing stated that the state 

Department of Revenue and the Tax Appeals Commission 

"have authority in limited situations to determine whether 

application of Wisconsin taxing scheme passes 

constitutional muster."  The court did not examine 

whether that limited authority applied to the challenge at 

hand.  More importantly, the challenge here does not 

involve a constitutional challenge, which a state court 

would be free to adjudicate independent of a federal 

agency. 

 

Similarly, because the Council's challenges do not 

implicate any federal constitutional claim, Hogan v. 
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Musolf, 163 Wis. 2d 1, 471 N.W.2d 216 (1991) is 

inapposite. 

 

In Badger Paper Mills v. DNR, 154 Wis. 2d 435, 

438-39, 452 N.W.2d 797 (Ct. App. 1990), cited in 

Froebel, EPA asked DNR to add Badger Paper Mills to a 

list of facilities requiring stricter discharge limitations.  

DNR did so and denied Badger Paper Mills' subsequent 

request for a contested case hearing on its inclusion on the 

list.  The court dismissed Badger Paper Mills' action for 

declaratory and injunctive relief seeking an order 

requiring DNR to grant the hearing, for failure to exhaust.  

Contrary to the suggestion in Froebel, 217 F.3d at 936, 

DNR would not in Badger Paper Mills have necessarily 

reviewed Clean Water Act requirements.  Rather, the 

Wisconsin court stated that the issues that would have 

been heard were whether DNR's inclusion of the mills on 

the list "was invalid, unlawful and beyond DNR's 

statutory authority," and whether DNR's denial of the 

hearing request "was arbitrary, capricious and beyond its 

statutory authority."  Badger Paper Mills, 154 Wis. 2d at 

440.  Nothing in the court's holding suggests that those 

issues could not be decided based only on state statutes. 

 

In Sewerage Commission of Milwaukee v. DNR, 

102 Wis. 2d 613, 619, 307 N.W.2d 189 (1981), the parties 

had stipulated that the state court would decide the 

question of DNR's authority under federal and state law to 

include certain requirements in the permit.  The court 

noted that the challenge implicated the construction of 

both federal and state law, id. at 627-28, and that full 

relief in an administrative hearing was available, id. at 

631, but the court never reached the issue whether the 

question of DNR's authority could be decided only under 

state law because the court dismissed the action for failure 

to exhaust exclusive administrative remedies. 

 

 In sum, DNR asks that the Supreme Court clarify 

that no case authorizes DNR to stand in EPA's shoes and 

determine in a contested-case permit review hearing 

whether a state WPDES permit term that complies with 
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state law as part of an EPA-approved program in a permit 

to which EPA has not objected, nevertheless falls short of 

federal law. 

 

CONCLUSION 

 DNR asks the Supreme Court to reverse that part of 

the holding by the court of appeals requiring DNR to 

review a state permit under federal law. 
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STATE OF WISCONSIN 
SUPREME COURT 

CURT ANDERSEN, JOHN HERMANSON, 
REBECCA LEIGHTON KATERS, CHRISTINE 
FOSSEN RADES, NATIONAL WILDLIFE 
FEDERATION AND CLEAN WATER 
ACTION COUNCIL OF NORTHEASTERN 
WISCONSIN, INC., 

Petitioners-Appellants, 

v. APPEAL NO. 2008AP3235 

DEPARTMENT OF NATURAL RESOURCES, 

Respondent-Respondent-Petitioner. 

REVIEW OF A COURT OF APPEALS DECISION 
REVERSING AN AMENDED DECISION AND ORDER 

ENTERED BY BROWN COUNTY CIRCUIT COURT 
JUDGE TIMOTHY A. HINKFUSS AND HOLDING THAT 

A PETITIONER MAY OBTAIN A CONTESTED CASE 
HEARING UNDER WISCONSIN STATUTES SECTION 

283.63 TO CHALLENGE A WPDES PERMIT THAT 
FAILS TO SATISFY THE APPLICABLE 

REQUIREMENTS OF FEDERAL LAW, AS REQUIRED 
BY STATE STATUTES 

RESPONDENTS' BRIEF 

In this case, the Court of Appeals correctly decided 
that, as a matter of State law, wastewater discharge 
("WPDES") permits issued by the Department of Natural 
Resources ("DNR") must comply with the applicable 



requirements of the federal Clean Water Act. Andersen v. 
DNR, 2010 WI App 64, ~~ 29, 33, 324 Wis. 2d 828, 783 
N.W.2d 877. 

The sole issue before this Court is procedural: whether 
the original petitioners (collectively referred to as "the 
Council") have a right to a hearing to determine DNR's 
compliance with a State law that requires the agency to 
comply with applicable federal law when issuing a WPDES 
permit. There is no challenge to any federal decision; nor is 
the Council challenging any DNR rule. 

The following pertinent State statutes are clear: 

a. DNR-issued WPDES permits must include 
limitations "[n]ecessary to comply with any 
applicable federal law or regulation." WIS. STAT. § 
283.3l(3)(d)(2). 

b. Parties contesting a discharge permit are entitled to 
a contested case hearing on, inter alia, "the 
reasonableness of or necessity for any term or 
condition of any issued, reissued or modified 
permit." WIS. STAT. § 283.63(1). 

Accordingly, a citizen may challenge, in a contested case 
hearing, whether a permit issued by DNR under State law 
complies with applicable federal law. 

DNR's brief to this Court presents an array of 
arguments that are tangential, irrelevant, or simply wrong. 
DNR has offered a disjointed discussion of selected features 
of the relationship between DNR and the U.S. Environmental 
Protection Agency ("EPA"), as well as argnments regarding 
the ability to raise federal law issues to EPA in alternative 
forums. DNR has offered interpretations of State statutes 
that artificially restrict its statutory authority, essentially 
rewriting those statutes to evade their plain meaning. DNR 
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has also suggested that its permit decision here is consistent 
with federal law, an argument that is at best premature since 
DNR denied the Council a hearing to determine that issue. 

This Court therefore should affrrm the decision of the 
Court of Appeals and reject the arguments of the DNR. 

ISSUE PRESENTED 

Whether a petitioner may obtain a contested case 
hearing under Wisconsin Statutes section 283.63 to challenge 
a WPDES permit that fails to satisfy the applicable 
requirements of federal law, as required by State statutes.! 

Answered "yes" by Court of Appeals. 

STATEMENT ON ORAL ARGUMENT AND 
PUBLICATION 

The Council agrees that oral argument and publication 
are appropriate, consistent with this Court's practice. 

STATEMENT OF FACTS 

I. THE FEDERAL CLEAN WATER ACT PROGRAM 

DNR scatters descriptions of selected components of 
the Clean Water Act ("CWA") throughout its brief. The issue 
presented in this case, however, warrants a more integrated 

'DNR presented this issue in two different ways: in its Petition, as 
relating to the application of federal to a" ... federally delegated 
program where EPA has approved the state's rules ... ?"; but in its Brief 
as relating to the application of federal to " ... the state program that 
governs state permits, in a state program that EPA has approved and 
determined is consistent with federal law ... ?" The issue here relates to 
review of a specific permit, not the many aspects of the state wastewater 
program. 
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discussion of the CWA, and the relationship it creates 
between EPA and the states. 

The Clean Water Act envisions a partnership between 
the States and the Federal Goverrunent, animated by a shared 
objective: "to restore and maintain the chemical, physical, 
and biological integrity of the Nation's waters." 33 U.S.C. § 
125l(a); Arkansas v. Oklahoma, 503 U.S. 91, 101 (1992). 

The role envisioned for the [delegated] states 
encompasses both the opportunity to assume primary 
responsibility for the implementation and enforcement of 
federal effluent discharge limitations, and the right to 
enact discharge limitations which are more stringent 
than the federal standards. 

Aminoil U. S. A., Inc. v. Cal. State Water Res. Control Ed., 
674 F.2d 1227, 1230 (9th Cir. 1982) (citations omitted). 

The CWA is a multifaceted federal law containing 
several programs to protect water resources, including 
programs regulating discharges of pollutants by ships, 
factories, sewerage systems, and other point sources; funding 
for pollution control programs and facilities; and the dredge 
and fill of material in navigable waters. Two programs 
central to this case are the National Pollutant Discharge 
Elimination System ("NPDES") permit program, authorized 
by Title IV of the Act, and the related Water Quality 
Standards program, authorized by Title III of the Act. These 
programs work in tandem to ensure that discharges of 
pollutants do not exceed levels that are safe for fishing, 
recreation, and other designated uses. 

A. The NPDES Permit Program 

A foundational goal of the CW A was to eliminate the 
discharge of pollutants into navigable waters by 1985. 33 
U.S.c. § l251(a). The principal mechanism to achieve this 
and other interim goals is the NPDES pennit program. The 
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CWA prohibits the discharge of any pollutant by any person 
to navigable waters from any point source unless an 
authorized agency has issued that person a NPDES permit. 
33 U.S.C. §§ 1251(a)(1), 13l1(a), 1342, and 1362(12). The 
core of the NPDES permit is to regulate discharges through 
the establishment of numeric or narrative "effluent 
limitations," and to require periodic monitoring and reporting 
of compliance with such limitations. NPDES permits may 
not be issued if the permit does "not provide for compliance 
with the applicable requirements of CWA, or regulations 
promulgatedunderCWA." 40C.F.R. § 122.4(a). 

The CW A and EPA regulations establish different 
levels of effluent limitations. First, municipal and industrial 
dischargers are subject to technology-based limitations, which 
reflect the level of treatment that can be achieved using 
specific technology. 33 U.S.C. § 1311(b)(1)(A); 40 C.F.R. § 
122.44(a)(1). Where application of technology-based limits 
will not achieve goals for the use of individual water bodies, 
point sources are subj ect to more stringent limitations based 
on water quality standards, discussed immediately below. 33 
U.S.C. § 13l1(b)(1)(C); 40 C.F.R. § 122.44(d); see also 33 
U.S.C. § 1312. 

Water quality-based effluent limitations are necessary 
to control pollutants that the permitting agency "determines 
are or may be discharged at a level which will cause, have the 
reasonable potential to cause, or contribute to an excursion 
above any State water quality standard." 40 C.F.R. § 
122.44(d)(1)(i). The permitting agency makes this 
determination by conducting what has come to be known as a 
"reasonable potential analysis." Water quality-based effluent 
limitations are not based on available control technology, but 
on what is necessary to achieve water quality standards. See 
American Paper Inst. v. EPA, 996 F.2d 346, 349 (D.C. Cir. 
1993); 40 C.F.R. § 122.44(d)(1). 
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B. The Water Quality Standards 
Program 

The states have primary authority to establish water 
quality standards within state borders. 33 U.S.C. § 1313(a). 
Each state must establish ambient water quality standards for 
intrastate waters at levels necessary to protect the "public 
health or welfare, enhance the quality of water and serve the 
purposes of' the CWA. 33 U.S.C. § 1313(c)(2)(A). A water 
quality standard consists of three components: (1) designated 
uses of the water, (2) narrative or numeric criteria necessary 
to protect the designated uses, and (3) a policy limiting the 
degradation of water quality ("antidegradation policy"). 33 
U.S.C. § 1313(c)(2)(A); PUD No.1 of Jefferson Co. v. Wash. 
Dep't of Ecology, 511 U.S. 700, 714 (1994); 40 C.F.R. § 
131.3(e); 40 C.F.R. § 131.6; EPA, WATER QUALITY 
STANDARDS HANDBOOK § 1.2 (1994), available at 
http://www.eva.gov/ waterscience/ standards/ 
handbook/ chavterO l.htrnl. 

Under the CWA, EPA retains a limited oversight role 
of a State's implementation of the water quality standards 
program, particularly where changing technology and 
information show the need for updated water quality 
standards. After a state officially adopts revisions to its water 
quality standards program, EPA must review and determine 
whether the standards comply with the CWA. 40 C.F.R. §§ 
131.5, 131.21. If EPA approves the standards they become 
applicable for CW A purposes. 40 C.F .R. § 131.21. If the 
adopted standards fail to comply with the requirements of the 
CW A, EPA must disapprove the State standards and must 
then "overpromulgate" by establishing CWA-compliant 
standards that are directly applicable to that state's waters. 33 
U.S.C. § 1313(c)(4); 40 C.F.R. §§ 131.21-.22. See 40 C.F.R. 
Subpart D. The applicable water quality standards adopted by 
the state or overpromulgated by EPA for that state are the 
minimum standards used when developing water quality-
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based effluent limits m NPDES pennits. 40 C.F.R. § 
131.21(d). 

C. State Delegated NPDES Programs 

EPA has primary authority over the NPDES permit 
program, but EPA may delegate that authority to a state to 
administer the NPDES program if the state has adequate 
authority to ensure compliance with applicable CW A 
requirements. 33 U.S.c. § 1342(b); Niagara of Wis. Paper 
Corp. v. DNR, 84 Wis. 2d 32, 38, 268 N.W.2d 153 (1978); 
see also WIS. STAT. §§ 283.001, 283.31(3)-(4) (DNR-issued 
pennits must comply with any applicable federal laws or 
regulations) . 

Delegated state programs must at all times be 
administered at least in conformance with specified federal 
regulations, identified in 40 C.F.R. § 123.25 as "applicable to 
State NPDES program." 40 C.F.R. §§ 123.25(a), 122.1(a)(5) 
(emphasis added). The "[WPDES permit program] must be 
administered consistently with the federal act." Badger 
Paper Mills Inc. v. DNR, 154 Wis. 2d 435,437,452 N.W.2d 
797 (Ct. App. 1990). 

Once EPA has delegated authority to a state, EPA's 
oversight is limited? EPA must review state program 
revisions, and may object to state issued permits or withdraw 
delegation of the state program in its entirety. 33 U.S.C. § 
1342(d)(2); 40 C.F.R. §§ 123.62-.63. Revisions to delegated 
state NPDES programs do not become effective under the 
CWA until approved by EPA. 40 C.F.R. § 123.62(b)(4). 
Where a state program no longer meets applicable CWA 
requirements and the state fails to take corrective action EPA 
may withdraw state delegation of the NPDES program. Id. § 

'EPA continues to oversee the NPDES program in non-delegated states. 
33 U.S.C. § 1342. It must supervise state programs and update effluent 
standards and applicable requirements as technology, information, and 
legal and regulatory requirements change. Id. § 1251 et. seq. 
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123.63. Finally, the state may not issue permits that EPA has 
exercised its discretionary authority to object to. ld. §§ 
122.4(b),123.44. 

Except for review of program reVISIOns, EPA's 
oversight of delegated state programs is also largely 
discretionary. The CWA "reflects 'tbe desire of Congress to 
put the regulatory burden on tbe states and to give the [EPA] 
broad discretion in administering the program. '" American 
Paper lnst. v. EPA, 890 F.2d 869, 875 (7th Cir. 1989) 
(quoting District of Columbia v. Schramm, 631 F.2d 854, 860 
(D.C. Cir. 1980)). "[F]edera1 courts should leave EPA with its 
discretion to review state-issued permits." ld. EPA's 
objection or non-objection to a state-issued permit is 
unreviewable in federal courts. ld. 

II. WISCONSIN'S CLEAN WATER ACT PROGRAM 

Wisconsin Statutes chapter 283 authorizes DNR to 
implement and administer the Wisconsin Pollutant Discharge 
Elimination System ("WPDES") permit program. By design, 
the Wisconsin program mirrors the federal program. Chapter 
283 prohibits the discharge of a pollutant to waters of tbe 
state unless autborized pursuant to a WPDES permit, with tbe 
goal of eliminating tbe discharge of pollutants into waters of 
the state by 1985. WIS. STAT. §§ 283.001(2), 283.31(1). 
Permits issued by DNR must comply both with all applicable 
state and federal water quality standards and with all 
applicable state and federa11aws and regulations. WIS. STAT. 
§ 283.31(3)-(4). DNR-issued permits must also include 
effluent limits "necessary to meet applicable water quality 
standards, treatment standards, schedules of compliance or 
any otber state or federal law, rule or regulation" and require 
compliance with these water quality-based effluent limits. 
WIS. STAT. § 283.l3(5).3 

'In Wisconsin, water quality standards are established pursuant to section 
281.15(1) and are contained in chapters NR 102 - 105 of the Wisconsin 
Administrative Code. WIS. STAT. § 281.15(1); WIS. ADMIN. CODE § 
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law: 
Certain DNR-issued rules also must nurror federal 

(2) COMPLIANCE WITH FEDERAL STANDARDS. 

(a) Except for rules concerning storm water"., all rules 
promulgated by the department under this chapter as 
they relate to point source discharges, effluent 
limitations, municipal monitoring requirements, 
standards of performance for new sources, toxic effluent 
standards or prohibitions and pretreatment standards 
shall comply with and not exceed the requirements of the 
federal reWA} and regulations adopted under that act. 

WIS. STAT. § 283.11(2) (emphasis added). This so-called 
"uniformity provision" does not apply to water quality based 
effluent limits or teclmology based phosphorus limits. WIS. 
STAT. §§ 283.11(3)(am) and (5). EPA reviews revisions to 
the state's program to determine whether the rule complies 
with federal requirements, but does not review to determine 
whether the rule exceeds federal requirements. 40 C.F.R. § 
123.62. 

These longstanding state statutes form the legal 
foundation for EPA's delegation of the CWA program to 
Wisconsin-they were first enacted in July 1973, Act 74, and 
placed in chapter 147 of the statutes to allow the State to 
qualify for NPDES delegation. 

III. BACKGROUND FACTS 

DNR's statement of the facts in this case is generally 
accurate.4 Additional explanation is necessary, however, to 
fully understand the nature of the underlying substantive 

NR 106.01 and chs. NR 102,103,104 and 105. DNR is wrong: 
Wisconsin Statutes section 283.11 does not provide the foundation for 
setting water quality standards. (pet-Br:17,22). 
4DNR only petitioned for review of that part of the Court of Appeals decision 
requiring DNR to review whether the Fort James permit terms comply with 
federal law. (DNR Br. 5). Therefore, the facts and legal analysis presented here 
are limited to those facts and analysis relevant to that issue. 
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issues that prompted the Council to request a hearing, and to 
correct certain DNR misstatements. 

A. Facts Underlying the Council's Hearing 
Request. 

The DNR's treatment of two pollutants in the Fort 
James permit led to the Council's hearing request: 
phosphorus and mercury. 

1. Phosphorus 

Phosphorus is a pollutant that can cause extreme and 
unpleasant algal growth in surface waters. (R.5:1-11.) These 
algal blooms also use significant amounts of dissolved 
oxygen, depressing the amount of oxygen available to support 
a healthy aquatic ecosystem, including fish and food sources 
for fish. (R.5:1-11.) DNR has identified the lower Fox River 
as "impaired" by depressed levels of dissolved oxygen, 
caused by severe and excessive levels of phosphorus. (R.5: I
II.) 

Wisconsin has established a technology-based effluent 
limit of I milligram per liter ("mg/L") for certain dischargers 
of phosphorus. WIS. ADMIN. CODE § NR 217.04(1)(a). The I 
mg/L limit is imposed in WPDES permits as a 12-month 
rolling average concentration limit. Id. This requirement was 
promulgated under an exemption from the state uniformity 
clause. WIS. STAT.§ 283.1 I (3)(am). 

At the time DNR reissued the Fort James permit, 
Wisconsin had not adopted numeric phosphorus water quality 
criteria. Wisconsin regulations did however contain narrative 
water quality criteria that prohibit, inter alia, floating or 
submerged debris, oil, scum, objectionable deposits, and 
material producing color, odor, taste or unsightliness-these 
water quality problems are associated with phosphorus 
pollution. WIS. ADMIN. CODE § NR 102.04(1) . 
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2. Mercury 

Mercury is a toxic pollutant that bio-accumulates in 
fish and other living organisms. See 40 C.F.R. § 132, Table 
6A. It is linked to cancer, brain damage, and birth defects in 
humans. Because of the high levels of mercury in the lower 
Fox River, DNR has issued a fish consumption advisory, 
limiting the recommended amount offish from the lower Fox 
River that individuals, particularly women of child-bearing 
age, should consume. (R.5:5.) 

Wisconsin has established numeric mercury water 
quality criteria for the protection of human health and for the 
protection of wildlife: 1.5 nanograms per liter ("ng/L") and 
1.3 ng/L respectively. WIS. ADMIN. CODE §§ NR 105.08(3), 
Table 8, 105.07(1)(b), Table 7. In late 2002, DNR 
promulgated regulations establishing procedures for obtaining 
a variance from meeting water quality-based effluent limits 
for mercury, including a procedure to determine whether a 
mercury effluent limit is necessary, in a WPDES permit. WIS. 
ADMIN. CODE § NR 106.l45. Sections NR 106.145(2)-(3) 
prohibit DNR from imposing necessary mercury water 
quality-based effluent limits in a WPDES permit and requires 
DNR to impose quarterly monitoring requirements unless the 
permittee supplies "at least 12 monitoring results spaced out 
over a period of at least 2 years" at the time of permit 
reissuance. 

Although promulgated in 2002, DNR did not submit 
section NR 106.l45 to EPA for approval as a WPDES permit 
program revision until May 30, 2007, nearly two years after 
DNR had invoked the regulation to issue the Fort James 
permit without a mercury effluent limit. (Pet-App:293-301.) 
Thus, the regulation was not effective for CWA purposes 
when DNR issued the Fort James permit. 40 C.F.R. § 123.62. 

11 



In 2009, EPA formally disapproved the portions of the 
regulation that DNR used to justify excluding a mercury 
effluent limit in the Fort James permit, Wisconsin 
Administrative Code sections NR 106.l45(2) and (3); and 
EPA directed DNR to issue permits in accordance with the 
prior, EPA-approved state program requirements. (Pet
App:293-301.) See 33 U.S.C. § 1342; 40 C.F.R. § 123.62. 
Despite EPA's disapproval eighteen months ago, DNR has 
still not repealed section NR 106.145 (2)-(3). 

3. The Council's Hearing Request 

In 2005, when DNR reissued a WPDES permit to Fort 
James to discharge pollutants into the lower Fox River, DNR 
did not include limits necessary to protect fish and aquatic 
life, recreation, and human health from phosphorus and 
mercury pollution. (R.7:331-349.) Rather, DNR imposed a 
"technology-based" phosphorus limit of 1 mg/L as a twelve
month rolling average and required Fort James to monitor its 
discharge of mercury under section NR 106.145. (R.7:351.) 
DNR also did not detennine whether Fort James' increased 
discharge of phosphorus - 10,000 Ibs annually - was 
necessary before authorizing this increased pollution. (R.5: I
ll). 

The Council petitioned DNR under Wisconsin Statutes 
section 283.63 for a contested case hearing to review the 
deficient phosphorus and mercury terms and conditions in the 
Fort James permit. (R.7:243-254; Resp't App.:lOI-112.) 
The Council alleged that DNR failed to follow state law 
requiring the agency to comply with applicable federal 
regulations requiring a reasonable potential analysis for 
phosphorus and mercury, and the inclusion of daily maximum 
and average monthly limits for phosphorus. (R.7:247-48; 
Resp't App.:105-06); See 40 C.F.R. §§ 122.44(d)(I), 122.45. 
There is no issue in this appeal involving a challenge to any 
DNR rule. Rather, the Council is challenging DNR's 
issuance of a single discharge permit as inconsistent with 
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minimum requirements of federal law required to be imposed 
by state statutes. 

B. Procedural Posture 

DNR partially denied the Council's petition, barring 
review of any challenge grounded in federal law. (R.7:5-9; 
Pet-App:129-33.) The Council sought judicial review of the 
DNR's decision to partially deny its petition, pursuant to 
Wisconsin Statutes section 227.52, et seq. (R.l:1-38.) The 
Council also asked the circuit court to declare that DNR may 
not issue a WPDES permit that fails to comply with federal 
regulations, pursuant to Wisconsin Statutes section 806.04. 
(R.l:1-38l The circuit court denied the Council's request 
for declaratory judgment and upheld DNR's decision to deny 
a hearing on the phosphorus and mercury terms in the Fort 
James permit, holding that DNR must limit the hearing to 
challenges based upon state law because EPA was not a party 
to that action. (R.64:5-6; Pet-App:126-27.) The circuit court 
also held that it was without jurisdiction because EPA was an 
indispensable party under section 803.03. (R.64:5-6; Pet
App: 126-27.) 

On appeal, the Court of Appeals reversed the circuit 
court regarding the scope of hearing under Wisconsin Statutes 
section 283.63, but affirmed the dismissal of the Council's 
declaratory judgment claims, albeit for different reasons. 
Andersen v. DNR, 2010 WI App 64, 324 Wis. 2d 828, 783 
N.W.2d 877; (Pet-App:101-21.) The Court of Appeals held 
that "DNR possesses authority to determine whether 
provisions within a state-issued wastewater discharge permit 
comply with federal law." Andersen, 2010 WI App 64, ~ 33; 
(Pet-App:1l8). 

'The Council originally sought a declaratory judgment, pursuant to Wisconsin 
Statutes section 227.40, e/. seq., that two state administrative rules were invalid, 
but later withdrew that request. (R.I:2-3.) That claim is therefore not relevant to 
this review. 
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ARGUMENT 

I. THIS COURT REVIEWS DNR's DECISION DE 
Novo 

The issue before the Court-whether DNR can and 
must review a WPDES permit under section 283.63 for 
compliance with the federal CW A-is a question of agency 
authority, which is reviewed de novo. When deciding issues 
of statutory authority, this Court owes no deference to an 
agency's legal interpretation of its own authority
particularly here, where DNR has concocted jurisdictional 
restrictions that are absent from the statutes. Wis. Power & 
Light Co. v. PSC, 181 Wis. 2d 385, 392, 511 N.W.2d 291 
(1994). DNR's expertise on environmental issues does not 
equate to specialized knowledge in construing authorizing 
and procedural statutes. Town of Norway v. Racine County 
Drainage Ed., 220 Wis. 2d 595, 602-03, 583, N.W.2d 437 
(Ct. App. 1998). 

DNR argues that this Court must review its decision to 
deny the Council a hearing through a lens tinted by "DNR's 
longstanding understanding of the WPDES statutes." (DNR 
Br. 6). It cited no authority for this proposition. Moreover, it 
provided no support for the proposition that its arguments in 
this case reflect any longstanding agency understanding. 
Additionally, as discussed immediately below, no weight is 
accorded to agency interpretation where the statute is 
unambiguous. There is simply no need for interpretation by 
the agency. 

II. STATE LAW REQUIRES DNR TO ISSUE 

PERMITS THAT COMPLY WITH FEDERAL 

LAW. 
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A. The Pertinent Statutes Are Clear and 
Require No DNR Interpretation 

The goal of statutory interpretation is to "discern and 
give effect to the intent of the legislature." State v. Head, 
2002 WI 99, ~ 82, 255 Wis. 2d 194, ~ 82 648 N.W.2d 413, ~ 
82. Courts first look to the statute's plain language to 
determine if it "clearly and unambiguously sets forth the 
legislative intent." Id. If the statute is clear and unambiguous, 
the inquiry ends there. Id. In interpreting a statute, courts will 
"favor a construction that fulfills the purpose of the statute 
over one that undermines the purpose." Brunton v. Nuvell 
Credit Corp., 2010 WI 50, ~ 17, 325 Wis. 2d 13 5, ~ 17, 785 
N.W.2d 302, ~ 17. 

B. Wisconsin Statutes Require that DNR-Issued 
WPDES Permits Comply with Applicable 
Federal Laws and Regulations. 

When EPA delegated the administration of the NPDES 
permit program to Wisconsin in the 1970s, sections 147.02(3) 
and (4), now sections 283.31(3) and (4), required that DNR
issued permits include any water quality-based effluent 
limitations and conditions necessary to comply with any 
applicable federal law or regulation. The language has not 
substantively changed since its adoption in 1973: 

(3) The department may issue a pennit under this section 
for the discharge of any pollutant ... upon condition that 
such discharges will meet all the following, whenever 
applicable: 

(a) Effluent limitations. 
(b) Standards of performance for new sources. 
(c) Effluent standards, efflnents prohibitions and 
pretreatment standards. 
(d) Any more stringent limitations, including those: 
1. Necessary to meet federal or state water quality 
standards, or schedules of compliance established by 
the department; or 
2. Necessary to comply with any applicable federal 
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law or regulation; or 
3. Necessary to avoid exceeding total maximum 
daily loads established pursuant to a continuing 
planning process developed uuder s. 283.83. 
(e) Any more stringent legally applicable 
requirements necessary to comply with an approved 
areawide waste treatment management plan. 
[ ... 1 

(4) The department shall prescribe conditions for permits 
issued uuder this section to assure compliance with the 
requirements of sub. (3) .... 

WIS. STAT. §§ 283.31(3)-(4) (WEST 201O)(emphasis added). 
Compare WIS. STAT. §§ 147.02(3)-(4) (1973). 

The statute could not be clearer. DNR must, in 
addition to state requirements, impose more stringent effluent 
limitations necessary to comply with any applicable federal 
laws and regulations. 

C. DNR's Argument Rewrites the Statute, 
Making it Inconsistent with Both State and 
Federal Law. 

Although DNR acknowledges that its rules must 
comply with federal law, it denies that section 
283.31 (3)( d)(2) means what it explicitly says. Instead, 
without the benefit of any authority, it argues that the 
"applicable" federal laws and regulations referenced in 
section 283.3 I (3)(d)(2) are limited to federal permit 
requirements established by EPA that apply solely to 
Wisconsin-"overpromulgated" in DNR's words. (DNR Br. 
24.) 

DNR's argument ignores EPA's stricture that 
"[c]ertain [NPDES] requirements set forth in [C.F.R.] part[] 
122 ... are made applicable to approved State programs by .. 
. reference ... in § 123.25 of this chapter. ... " 40 C.F.R. § 
122.1(a)(5) (emphasis added). Those sections or paragraphs 
that are "applicable to States, through reference in § 123.25 .. 
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· , [are 1 signaled by the following words at the end of the 
section or paragraph heading: (Applicable to State programs, 
see § 123.25 of this chapter)." Id. EPA's use of those words 
at the end of the headings of sections 122.44 and 122.45 
signals that those sections are applicable to all State NPDES 
programs, including Wisconsin's WPDES program. See 40 
C.F.R. §§ 122.44, 122.45. Sections 122.44 and 122.45 are the 
sections that were the basis for the Council's claims that DNR 
failed to comply with federal law by failing to conduct 
reasonable potential analyses for phosphorus and mercury and 
by failing to include daily maximum and average monthly 
limits for phosphorus. 

Thus, DNR's arguments that sections 122.44 and 
122.45 are not "applicable" and that it did not have to comply 
with them lack any foundation and are simply wrong. EPA 
expressly made those regulations "applicable" to all state 
NPDES programs, and our Legislature confirmed through its 
enactment of section 283.31(3)(d)(2) that DNR has an 
obligation to comply with them in establishing permit 
conditions in the Fort James permit.6 

D. State Statutes That Limit DNR's Authority 
to Establish State Rules More Stringent than 
Certain EPA Requirements Do Not 
Invalidate DNR's Obligation to Issue Permits 
that Comply with Any Applicable Federal 
Laws and Regnlations. 

DNR makes the untenable contention that Wisconsin 
Statutes section 283.11 (2) authorizes the agency to violate the 
requirements of section 283.31(3)(d)(2) and to issue WPDES 
permits that lack conditions necessary to ensure compliance 
with any applicable federal law or regulation. (DNR Br. 21-
23.) 

6 Reliance on applicable federal regulations may also be necessary where a 
delegated state has simply failed to adopt federal requirements into state code. 
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Section 283.11 (2) does not apply here. That statnte 
mandates that certain state rules related to point sonrce 
discharges, technology-based effluent limitations, municipal 
monitoring requirements, standards of performance for new 
sonrces, toxic effluent standards or prohibitions, and 
pretreatment standards comply with and do not exceed the 
requirements of the CWA. WIS. STAT.§ 283.11(2). Permit 
terms do not violate the uniformity provision in section 
283.11(2) unless those terms are considered "rules." Wis. 
Elec. Power Co. v. DNR, 93 Wis. 2d 222, 240, 287 N.W.2d 
113, 124 (Wis. 1980). Moreover, that statnte provides that 
state rules must comply with and cannot "exceed" federal 
requirements. It has no bearing on the Council's position that 
the Fort James permit fails to meet minimum federal 
requirements. 

In addition, section 283.3l(3)(d) authorizes DNR, in 
specified circumstances, to issue permits containing more 
stringent limits than effluent limits promulgated by rule. In 
particular, 283.3l(3)(d)(I) requires more stringent permit 
limits if they are necessary to meet state and federal water 
quality standards, and 283.11 (2) does not bar inclusion of 
those more stringent limits in WPDES permits. Wis. Elec. 
Power, 93 Wis. 2d at 250; Niagara of Wis. Paper Corp., 84 
Wis. 2d 32, 53-54, 268 N.W.2d 153, 162-63 (Wis. 1978). 
More stringent limits necessary to meet any other applicable 
federal law and regulations, as required under 283.31(3)(d)2, 
therefore must also not be barred by 283.11(2). 

E. DNR's Definition of Applicable Federal 
Laws Leads to an Absurd Result. 

DNR is wrong to assert that the Council's 
interpretation renders the Wisconsin program altogether 
useless. So long as a delegated program is at least as 
stringent as the applicable federal law and regulations, a state 
may tailor its program "to adopt or enforce (A) any standard 
or limitation respecting discharges of pollutants, or (B) any 
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requirement respecting control or abatement of pollution." 33 
U.S.C. § 1370; 40 C.P.R. § 123.25, Note. 

The plain language of the CWA makes "applicable" all 
federal NPDES regulations identified as "applicable," 40 
C.P.R. §§ 40 C.P.R. 122.1(a)(5), 123.25(a), and all water 
quality standards adopted by the state or overpromulgated by 
EPA. 40 C.P.R. § 131.21(c). See 40 C.P.R. § 131.31-.38 
(federal promulgated water quality standards). It would 
render these clear requirements meaningless and create 
redundancies if EPA were required to republish-or 
overpromulgate-identical NPDES regulations specific to 
each state: the NPDES regulations applicable to all state 
delegated NPDES programs are already clearly identified in 
the federal code, so there is no authority or need to 
overpromulgate those requirements. In any event, the state 
law which requires DNR to issue permits which comply with 
all of these applicable federal laws and regulations never 
makes any reference to the "overpromulgation" concept on 
which DNR's strained argument rests. 

III. STATE LAW DOES NOT BAR CHALLENGES TO 
STATE-ISSUED PERMITS THAT FAIL TO COMPLY 
WITH FEDERAL REQUIREMENTS. 

A. Wisconsin Statutes Section 283.63 Does Not 
Authorize DNR to Deny a Hearing to 
Challenge WPDES Permit Terms For 
Failure to Comply with Federal Law. 

State law does not prevent review of a WPDES permit 
for compliance with federal law. Wisconsin Statutes section 
283.63(1) authorizes citizens to obtain a contested case 
hearing to review, among other things, the "reasonableness of 
or necessity for any" WPDES permit "ternl or condition." By 
its plain language, section 283.63 neither authorizes nor 
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requires DNR to limit that review to state law issues.7 DNR is 
authorized to determine whether permit limits and conditions 
comply with all applicable laws and regulations, regardless of 
whether those regulations are federal or state regulations. 
Sewerage Comm 'n of Milwaukee v. DNR, 102 Wis. 2d 613, 
627-28,307 N.W.2d 389 (1981). 

Indeed, DNR concedes that nothing in section 283.63 
restricts the scope of the hearing to state law challenges. 8 

(DNR Br. 36.) Consequently, DNR cannot graft onto section 
283.63 a restriction barring the Council from demonstrating 
that the Fort James WPDES permit violates applicable federal 
law and regulations made mandatory by section 
283.31 (3)( d)(2).9 

B. Reading Section 283.63 to Prohibit Review of 
WPDES Permits for Compliance with 
Applicable Federal Law is Illogical. 

7The legislature did, however, expressly restrict the scope of review 
under section 283.63 in several other respects, specifically restricting 
review to: 1) pennit denials, modifications, suspensions or revocations; 
2) the reasonableness of or necessity for any tenn or condition of any 
issued, reissued or modified pennit; 3) any proposed thennal effluent 
limitations; or 4) any water quality based effluent limit. WIS. STAT. § 
283.63(1). 

8 As the Court of Appeals correctly noted, the statutory scheme 
surrounding section 283.63, contrary to DNR's assertion, does not 
reserve to EPA the exclusive right to review a permit for consistency 
with federal law. Andersen v. DNR, 2010 WI App 64, ~ 30. 

9 Regardless, state statutes require DNR to review the permit to ensure 
that state requirements were implemented and applied in a manner that 
does not violate federal law. Just as DNR might erroneously implement 
or apply a state requirement in violation of state law, DNR might also 
implement or apply a state requirement in violation of a federal law, 
regardless of whether the state requirement was originally intended to 
comply with federal law. 
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In establishing the authority necessary to obtain 
delegation, the Wisconsin Legislature expressly prohibited 
DNR from issuing WPDES permits that fail to include 
effluent limitations necessary to comply with any applicable 
federal law or regulation. WIS. STAT. § 283.31(3)(d)(2) 
(formerly § l47.02(3)(d)(2), 1973 Wis. Act 74). As part of 
the same Act, the Legislature enacted section 283.63 (then § 
147.20) to provide interested persons the opportunity to 
obtain review of the terms of a WPDES permit. 1973 Wis. 
Act 74. 

It would have been illogical for the Legislature to have 
required DNR to issue permits that comply with federal laws 
and regulations and to authorize citizens to obtain a review of 
any permit term or condition before an independent hearing 
examiner, but to preclude the hearing examiner from 
considering DNR's compliance with its statutory mandate to 
comply with applicable federal law. Statutory language is 
interpreted to avoid unreasonable results-not in isolation, 
but as part of a coherent whole. Heritage Farms, Inc. v. 
Market Ins. Co., 2009 WI 27, ~ 7, 316 Wis. 2d 47, ~ 7, 762 
N.W.2d 652, ~ 7 (quoting State ex reI. Kalal v. Cir. Ct. for 
Dane County, 2004 WI 58 ~~ 45, 49, 271 Wis. 2d 633, 681 
N.W.2d 110). Courts "must presume that a legislature says in 
a statute what it means and means in a statute what it says 
there." Id. ~ 13 n.9 (quoting Kalal, 2004 WI 58, ~ 39). 
"[E]very word excluded from a statute must be presumed to 
have been excluded for a purpose." Id. (quoting 2A NORMAN 
J. SINGER & J.D. SHAMBlE SINGER, SUTHERLAND STATUTE 
AND STATUTORY CONSTRUCTION § 46:6 (7th ed. 2007)). In 
enacting section 283.63 to authorize contested case hearings 
regarding the reasonableness of permit provisions, the 
legislature did not include any language excluding issues 
arising under federal law or regulation. 

C. State Tribunals Are Competent to Interpret 
and Apply Federal Law. 
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State courts are perfectly competent to interpret and 
apply federal law. See, e.g., Terry v. Kolski, 78 Wis. 2d 475, 
482, 254 N.W.2d 704 (1977); American Paper Inst. v. EPA, 
890 F.2d 869, 875 (7th Cir. 1989). Similarly, administrative 
law judges are competent to interpret and apply federal law: 
"it is permissible to raise federal environmental law in state 
administrative litigation;" and Administrative Law Judges 
("ALJ s") are competent to find that "Wisconsin provisions as 
interpreted by []DNR violate[] the federal [CWA]." Froebel 
v. Meyer, 217 F.3d 928, 936 (7th Cir. 2000). "When 
reviewing state-issued permits ... state courts are perfectly 
competent to decide questions of federal law." American 
Paper, 890 F.2d at 875. 

This Court has itself interpreted federal law to assess 
whether WPDES permit terms or DNR rules are more 
stringent than CWA requirements. Wis. Elec. Power Co. v. 
DNR, 93 Wis. 2d at 243. A state ALJ is similarly competent 
to determine whether WPDES permit terms are less stringent 
than CWA requirements, in violation of Wisconsin Statutes 
section 283.3 1 (3)(d)(2).10 

IV. EPA's DECISION NOT TO OBJECT TO A 
WPDES PERMIT THAT FAILS TO COMPLY WITH 
CWA REQUIREMENTS Is NOT AN ENDORSEMENT OF 
THE PERMIT. 

DNR overstates the relevance and importance of 
EPA's failure to object to the Fort James permit. EPA is not 
authorized, let alone required, to approve state-issued NPDES 
permits, regardless of whether they fail to comply with 
applicable federal law or regulations. 40 C.F.R. § 123.44. In 
fact, EPA may, under the CWA, waive all authority to object 

IOShortly after enactment ofthe CWA, federal courts began upholding the 
authority of state administrative agencies to hold hearings to detennine 
compliance with the federal act and federal regulations promulgated under it. 
See, e.g., Power Auth. a/State a/NY. v. Dep't o/Envtl. Conservation, 379 F. 
Supp. 243 (N.D.N.Y. 1974). 
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to NPDES permits issued in a state delegated program. 33 
U.S.C. § 1342(d)(3). 

EPA's decision not to object does not mean the agency 
made an affirmative decision that the Fort James permit 
complies with federal law. Any decision to intervene in a 
state permitting decision is purely discretionary. 40 C.F .R. § 
123.44 (providing that EPA "may make ... objections to ... 
proposed [State] permits." (emphasis added». EPA's decision 
not to object to the Fort James permit may reflect its 
judgment that it should allocate its resources to broader 
concerns rather than intervene in an individual case, 
particularly since the Wisconsin legislature had established a 
state process for reviewing individual permits. DNR should 
have followed that process by granting the Council's request 
for a hearing on the Fort James permit. 

DNR's suggestion that the Council's remedy is to 
appeal EPA's decision not to object to the Fort James permit 
is faulty. Congress intended "EPA to retain discretion to 
decline to veto a permit even after the agency found some 
violation of applicable guidelines." Save the Bay, Inc. v. EPA, 
556 F.2d 1282, 1291-92, 1294-95 (5th Cir. 1977) 
(emphasizing minimal federal intervention in state programs). 
Federal courts do not have jurisdiction, pursuant to 33 U.S.C. 
§1369(b) or any other statute, to hear challenges to EPA's 
failure to object to a state-issued NPDES permit. American 
Paper, 890 F.2d at 874-75; Save the Bay, 556 F.2d at 1291-
92, 1294-95. The Council is not allowed, much less required, 
to file a federal action to challenge a WPDES permit that is 
inconsistent with federal law. Save the Bay, 556 F.2d at 1294-
95. EPA's decision not to veto an individual permit is not a 
reviewable action; and it is immune from judicial review. Id. 
EPA's failure to object to a permit is discretionary and 
unreviewable, and the Court of Appeals correctly held that 
EPA does not have the exclusive right to determine state 
compliance with federal environmental laws and regulations. 
Andersen v. DNR, 2010 WI APP at ~~ 27-28,33. 
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In delegating primary responsibility to Wisconsin over 
the NPDES program within the State, EPA transferred its 
authority to issue permits and determine their legality. It 
would defeat the purpose of the delegation to hold that EPA 
retains the obligation to determine whether a WPDES permit 
complies with federal CWA requirements. Indeed, the sole 
avenue for review of a state-issued NPDES permit is through 
the state. The CWA "does not contemplate federal court 
review of state-issued permits." American Paper, 890 F.2d at 
875. DNR therefore cannot divest itself of the obligation to 
ensure the Wisconsin WPDES program and permits issued 
thereunder comply with the CW A. The Wisconsin legislature 
confirmed that obligation by requiring DNR to provide an 
opportunity for review of a WPDES permit for compliance 
with applicable federal law and regulations. 

V. EPA's OVERSIGHT OF THE DELEGATED 
WPDES PERMIT PROGRAM DOES NOT RELIEVE 
DNR OF ITS DUTY TO ENSURE COMPLIANCE WITH 
THE CWA; NOR DOES IT PRECLUDE A STATE 
FORUM FOR REVIEW OF DEFICIENT WPDES 
PERMITS. 

Although EPA retains an oversight role and may 
withdraw approval of Wisconsin's WPDES program, that 
oversight role does not absolve DNR of its state statutory 
obligation to ensure compliance with the CWA; nor does it 
deprive an ALI or State court of authority to find that a 
permit fails to comply with applicable federal laws or 
regulations. DNR's suggestion that citizens may invoke 
EPA's oversight role or seek other recourse is no substitute 
for a petition for a contested case hearing. ll None of the 

11 DNR's suggested remedies for the Council are unfeasible. Rather than 
request review of a NPDES permit under the clear procedures in state 
law, DNR suggests that, within the 30 day public notice period following 
DNR's notice of proposed issuance of a WPDES pennit, citizens must: 
assess whether rules underlying the pennit have been approved by EPA 
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avenues DNR suggests will provide the remedy the Council 
seeks. Indeed, if the Council is denied an opportunity to 
challenge deficiencies in the Fort James permit in a state 
forum, the Council will be without any forum in which to 
obtain review of a clearly deficient WPDES permit.12 

A. EPA's Obligation to Review and Approve 
NPDES Program Revisions is Not 
Discretionary, Provides No Remedy for the 
Council in This Case, And is Irrelevant to the 
Issue Presented to This Court. 

DNR asks "what should happen when a DNR permit 
contains a term that follows a state rule setting permit 
implementation procedures that EPA has decided was not so 
substantial as to warrant review, but the Council asserts 
should be reviewed and found to violate federal law?" (DNR 
Br. 20). EPA did not decide not to review Wisconsin's 
mercury rule revisions because the WPDES program changes 
were not substantial; EPA did not review those revisions 
because DNR had not submitted them for review and 
approval. (Pet-App:293.) Moreover, when EPA did review 
the state rule setting implementation procedures for mercury 
after it was brought to its attention, EPA declared those 
procedures invalid. (Pet-App:293-30 I.) 

or whether rules necessary to ensure compliance with applicable federal 
law are absent from the Wisconsin code, and then ask EPA to review 
unapproved rules, petition EPA or DNR to promulgate missing rules, ask 
EPA to object to a rule, or petition for withdrawal of the entire WPDES 
program. (DNR Br. 32-33). It would be next to impossible to obtain any 
of the suggested remedies within the short public comment period or 
prior to DNR's final issuance of the WPDES permit. 

12The record does not establish that EPA approved the contested permit 
terms as compliant with federal or state law. In fact, after DNR issued 
the Fort James permit, EPA determined certain of the underlying 
regulations violated federal law and disapproved them. (Pet-App:293-
301.) 
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Secondly, DNR asks "what should happen when a 
DNR permit contains a term that follows a state rule setting a 
water quality standard that EPA has approved, but that the 
Council asserts violates federallaw?,,13 (DNR Br. 20.) This 
question mischaracterizes the issue in this case. The Council 
is not challenging any state water quality standard, but rather 
DNR's failures to conduct reasonable potential analyses for 
phosphorus and mercury, and to set daily maximum and 
average monthly limits for phosphorus, as required by 
applicable federal regulations when issuing an individual 
permit to Fort James. Compliance with those federal rules is 
wholly compatible with DNR's narrative water quality 
standards, and does not require different or additional state 
regulations. 

DNR incorrectly suggests that federal regulations give 
EPA the option to forgo review of revisions to a delegated 
NPDES permit program it deems are not substantial. 14 DNR 
misreads federal regulations and cites no legal authority 
allowing EPA to forgo review and approval or disapproval of 

13 DNR suggests, without any relevant support, that EPA has approved 
Wisconsin's antidegradation rules insofar as they relate to phosphorus. 
(DNR Br:ll, 19.) DNR is wrong. The document DNR cites as support is 
actually EPA's approval/disapproval of Wisconsin's submission under 
the Great Lakes Water Quality Guidance, of which EPA only reviewed 
Wisconsin's antidegradation procedures as applied to bio-accumulative 
chemicals of concern. (Pet-App:27l); 40 C.F.R. Part 132, Table 6A and 
Appendix E; 40 C.F.R. §§ 132.4(a)(6) & (t). Regardless the Council is 
still entitled to a hearing to determine whether DNR's application of the 
state's antidegradation rules in the Fort James permit satisfies the state 
law requirement mandating compliance with all applicable federal 
requirements. 

14 DNR has not shown how EPA's participation during the rulemaking 
process or periodic program reviews has any relevance to the issues 
before this Court. Regardless of EPA's informal involvement in the 
rulemaking process or programmatic reviews, WPDES rule revisions are 
not applicable for CWA purposes unless approved by EPA. 40 C.F.R. § 
l23.62(b)( 4). 

26 



revisions that are not substantial. 15 No program revisions are 
effective for CWA purposes unless approved by EPA. 
Approval is given via publication in the Federal Register, or 
for revisions that are not substantial, via letter. 40 C.F.R. §§ 
123.62(b)(2) and (4).16 In this case, EPA did not forgo review 
of the state rule for setting mercury limits because it deemed 
the revision not substantial. Rather, DNR did not timely 
submit that revision to EPA for review. 17 

EPA's disapproval of that revision, once it was 
brought to the agency's attention, will not remedy the 
Council's legitimate concerns that the Fort James permit 
violates applicable CWA requirements. The Fort James 

15 DNR is wrong to imply that the Council's request for EPA to review 
the mercury rule as a revision to the approved WPDES permit program 
illustrates that EPA reviews promulgated DNR rules upon public request 
or that the Council asked EPA to disapprove the rule. Similarly, the 
October 22, 2008 letter contained in DNR's appendix raising concerns of 
the Sierra Club, not a party to this action, about numerous deficiencies in 
Wisconsin's permitting program, is not relevant to this Appeal. (pet-App. 
302-312.) 

16DNR,s appendix contains numerous documents regarding various 
revisions to the state program. None of them support the inference that 
EPA ever deemed any of Wisconsin's submitted rule or statute revisions 
as non-substantial and therefore not worthy of review. Even if EPA had 
determined that some revisions were non-substantial, which there is 
nothing in the record to indicate, EPA would be required to issue a notice 
of approval before those NPDES program revisions became effective for 
CWA purposes. 40 C.F.R. § 123.62(4). What DNR's documents 
potentially illustrate are additional examples of WPDES permitting 
regulations and requirements that may not have been approved as 
compliant with CW A requirements by EPA. The few documents within 
DNR's appendix that are relevant document EPA's rejection of NR 
106.145(2)-(3) after it was belatedly submitted for approval. That was 
the rule on which DNR had relied in fashioning the deficient mercury 
provisions in the Fort James permit. (pet-App. 293-301.) 

17 DNR's theory "would allow DNR to promulgate rules and issue 
permits violating federal law so long as it can successfully skirt the 
EPA's discretionary review." Andersen v. DNR, 2010 WI App 64, 'lI28. 
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permit still contains terms based on regulations that EPA 
deemed violate CWA requirements, i.e., WIS. ADMIN. CODE § 
NR 106.145(2)-(3). Those regulations, despite EPA's 
disapproval, continue to be part of the Wisconsin 
Administrative Code. Thus, EPA's disapproval of rules that 
fail to comply with CWA requirements may not prevent DNR 
from issuing permits that violate applicable federal law in the 
future. Under DNR's argument that it must implement state 
law and only state law, DNR arguably would be required to 
rely on these disapproved regulations when issuing WPDES 
permits. 

Even if EPA had approved a state program revision, 
state statutes never authorize DNR to issue WPDES permits 
that fail to comply with applicable federal law. EPA's 
approval of state program revisions neither authorized DNR 
to issue WPDES permits that fail to comply with applicable 
federal regulations, nor relieved DNR of its independent 
obligation to meet the requirements of sections 283.13(3)-(4). 
EPA's approval of a state rule also does not establish an 
incontrovertible determination that each and every state 
permit issued thereafter is in compliance with federal law, 
regardless of its contents. 

B. Petitioning EPA to Withdraw Delegation of 
the WPDES Program Will Not Remedy the 
Deficiencies in the Fort James Permit and Is 
Irrelevant to the Issue Presented to this 
Court. 

Withdrawal of a state program may remedy 
programmatic problems with a delegated NPDES permit 
program, such as a state's repeated issuance of NPDES 
permits that fail to conform to the Act. 40 C.F.R. § 
123.63(a)(2)(ii). EPA cannot withdraw the entire program 
based on deficiencies in one permit. A petition to withdraw 
the WPDES program, premised solely on DNR's issuance of 
the Fort James permit in violation of applicable federal law, 
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would fail to meet the criteria for withdrawal of the 
Wisconsin program. 18 

DNR's suggestion, even if available, is facially. absurd. 
The WPDES permit program applies to hundreds if not 
thousands of facilities, involves hundreds of Wisconsin 
employees involved in permit writing, technical assistance 
and compliance, and involves millions of dollars of federal 
funding. Why would a party seek to eliminate an entire state 
program when there is an available, statutory opportunity 
under Wisconsin law to seek a hearing regarding the deficient 
permit? DNR's proposition illustrates why EPA's authority 
to withdraw Wisconsin's delegation of the NPDES program 
is irrelevant to this action. 

C. EPA's Authority to Overpromulgate Water 
Quality Standards is Irrelevant to the Issue 
Before This Court. 

DNR's suggestion that the Council file a federal 
citizen suit against EPA to promulgate regulations for the 
state is similarly absurd and legally unavailable. Federal 
citizen suits under 33 U.S.C. section 1365(a)(2) are only 
available where EPA has failed to perform a non
discretionary duty. In DNR's example, Florida Wildlife 
Federation v. Jackson, the plaintiffs alleged that EPA had 
failed to perform its non-discretionary duty under Title III of 

18 Scenarios under which EPA could withdraw approval of a state 
program include: action by state legislature or court striking down or 
limiting State authorities or failure to promulgate necessary new 
authorities; failure to issue permits, repeated issuance of permits which 
do not conform to applicable requirements, or failure to comply with 
public participation requirements; failure to act on permit violations, seek 
adequate enforcement penalties or inspect and monitor activities subj ect 
to regulation; failure to comply with the terms of the Memorandum of 
Agreement; failure to develop an adequate program for developing water 
quality-based effluent limits in NPDES permit; failure of a great lakes 
state or tribe to adequately incorporate the NPDES permitting 
implementation procedures. 40 C.F.R. § l23.63(a). 
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the Act, 33 U.S.C. section 1313(c)(4)(B), to establish water 
quality criteria for the state of Florida. (DNR Br. 33); Fla. 
Wildlife Fed'n v. Jackson, 2009 WL 5217062, at *2, 4 (N.D. 
Fla., Dec 30, 2009). In this case, the Council does not seek 
new water quality criteria for Wisconsin. DNR has pointed to 
no similar non-discretionary duty in Title IV of the CWA, 
relating to NPDES permits, that would provide the relief the 
Council seeks. Moreover, as demonstrated above, the EPA 
has already identified and explicitly designated which federal 
regulations are applicable to all delegated state programs, 
including Wisconsin. The regulations have already been 
promulgated. All that remains is for this Court to direct the 
DNR to acknowledge their existence, and follow them in 
issuing permits, as mandated by our Legislature. 

D. DNR Urges This Court To Deny An 
Opportunity For Review of the Fort James 
WPDES Permit in the Only Available 
Forum. 

Despite its acknowledgment that the Fort James permit 
must comply with applicable federal law, (DNR Ct. App. 
Resp. Br 23), DNR argues that the Council cannot obtain 
review in any state forum. 

If this Court adopts DNR's position, the Council and 
similarly situated persons will be entirely barred from 
presenting their legitimate concems to any tribunal. As 
explained above, the Council cannot obtain review in federal 
court either of the Fort James permit or EPA's discretionary 
decision not to review the permit. This Court should not 
interpret EPA's delegation to nullify a fundamental CW A 
right: the right to challenge through state proceedings a state's 
issuance of a permit that fails to comply with applicable 
federal law and regulations. 33 U.S.C. §1342(b), 40 C.F.R. 
§ 123.30.19 

19 Ruling in DNR's favor would similarly abrogate the right to a hearing 
established by our Legislature in section 283.63. 
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VI. THE COUNCIL Is NOT REQUESTING REVIEW 
OF STATE RULES. 

DNR's professed fear of incongruous results IS 

unavailing. 

The Council's request for declaratory judgment is not 
before this Court. Contrary to DNR's assertion, even if the 
ALJ rules in the Council's favor, there is no risk of an 
incongruous result. Nothing in the record indicates that any of 
the Council's challenges would require the ALJ to determine 
that EPA-approved state rules violate federal law. 

Even if the Council were to challenge state rules, state 
tribunals are perfectly competent to determine whether state 
rules violate applicable federal laws, and a contested case 
hearing is the appropriate forum in which to raise such a 
challenge. On at least one occasion, this Court has detennined 
that state rules exceed the requirements of federal laws 
implicated by state laws. See Wis. Elec. Power Co. v. 
DNR, 93 Wis. 2d at 243 (in review of WPDES permit 
challenge, pertinent rules violate sec. 147.021 (now 
283.11(2». Nothing would prohibit that type of review in 
this matter. A contested hearing pursuant to section 283.63, in 
conjunction with section 227.40(2)(e), is the appropriate 
fofUlll to raise challenges that agency rules underlying a 
challenged WPDES permits exceed DNR's statutory 
authority. Sewerage Comm'n of Milwaukee v. DNR, 102 Wis. 
2d 613,633,307 N.W.2d 189 (1981). A challenge to a permit 
and a rule is appropriate in a contested case hearing, even 
where resolution of issues related to DNR's legal authority 
depend solely on the construction of federal law. fd. at 627-
28. Such a challenge to the rule underlying the disputed 
permit term, if "invoked upon timely judicial review of a 
department decision on a permit-review pursuant to 
compliance with the procedural terms of sec. 147.20 [now 
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283.63], authorizes a declaratory challenge to the validity of 
the rule underlying the permit." Id. at 628. 

VII. THE COURT OF ApPEALS DECISION WILL 
NOT LEAD TO THE UNWORKABLE RESULTS DNR 
IDENTIFIES. 

A. The Court of Appeals Decision Harmonizes 
State and Federal Law. 

Delegated states should play the "leading role" in 
implementing delegated state programs: "it seems beyond 
argument that [the Court] should construe the Act to place 
maximum responsibility for permitting decisions on the states 
where the EPA has certified a NPDES permitting program." 
American Paper Inst., 890 F.2d. at 874. 

The Court of Appeals' decision harmonizes state and 
federal law, by requiring DNR to administer the WPDES 
permit program as delegated to it by EPA, and ensuring that 
DNR issues and reviews permit terms in compliance with 
applicable state and federal law, as our Legislature has 
directed. Andersen v. DNR, 2010 WI APP at ~ 29. As the 
Court of Appeals aptly noted, it would be illogical to allow 
DNR to determine whether regulations or permit terms 
comply with federal law at the time of their creation, but not 
to consider or determine federal compliance when permit 
terms are challenged. Id. 

DNR's interpretation necessarily requires this Court to 
either 1) ignore the plain language of a state law underlying 
EPA's decision to delegate the WPDES permit program; 2) 
redefine the term "applicable federal law," in Wisconsin 
statutes section 283.3l(3)(d)2; or 3) carve out a statutorily 
nonexistent exemption to the review available under section 
283.63. DNR seeks not to harmonize or clarify the law, but 
to invalidate and disregard the statutes that were the 
foundation for EPA's approval of a state-run NPDES 
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program. This would further confuse the clear requirements 
of the EPA-approved state WPDES program. 

DNR has provided no support for its contention that the 
Court of Appeals' decision will result in incongruence 
between state and federal law, and it provides no examples of 
such incongruence. Indeed, not requiring harmony between 
state and federal law creates greater risk to permittees and the 
public. 

Wisconsin has a well-developed, EPA-approved, state 
system for issuance and review of WPDES permits. 
Eliminating contested case review of WPDES permits that 
fail to comply with federal law would create an "undesired 
bifurcated system" that would authorize DNR to issue permits 
under state law, but require EPA to review issues related to 
whether a permit violates federal law. American Paper, 890 
F.2d at 875. 

B. The Court of Appeals Decision Reduces the 
Possibility that Wisconsin Water Will 
Receive Weaker Protection than Uniformly 
Required in Other States. 

DNR urges this Court to disregard EPA-approved legal 
requirements that form the foundation of the WPDES 
program, and to empower DNR to do what it is prohibited 
from doing: issue WPDES permits that fail to contain 
restrictions and requirements necessary to comply with 
applicable CWA requirements. To do so would ignore the 
underlying federal nature of the delegated state program and 
authorize DNR to issue permits less stringent than uniformly 
required across the nation, without any opportunity for 
affected communities to object. 

DNR acknowledges that the Court's decision has the 
potential to affect many hundreds of municipal and industrial 
wastewater dischargers in the state. But DNR altogether 
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ignores the impact this Court's holding will have on the 
vibrant state tourism industry and the millions of Wisconsin 
residents and visitors who drink, live on, fish in, and recreate 
in Wisconsin's many waters. If state contested case hearings 
do not provide a forum for review of a WPDES permit for 
compliance with the CWA, concerned residents and tourism
related businesses would have no option but to accept that 
DNR does not require polluters to limit their discharges to the 
extent uniformly required in other states. This means that the 
water outside our back door, at the end of our faucet, or at our 
favorite fishing or vacation spot, may be more polluted than if 
we lived elsewhere--but affected citizens will have no forum 
in which to raise their concerns, and DNR will be insulated 
from review of its decision to impose less stringent 
requirements. DNR's position is that all WPDES permits 
comply with federal law simply because DNR has enacted 
rules that it believes comply with federal law. Nevertheless, 
DNR has not presented any justification for treating its 
permit-issuing decisions with respect to compliance with 
federal law as infallible and unreviewable. 

C. The Court of Appeals Decision Will Not 
Create a Conflict Between State 
Administrative Decisions and EPA Approved 
State Rules. 

DNR also provides no support for its bald contention 
that the review required by the Court of Appeals decision "is 
necessarily a review of the rules not the terms, and only EPA 
or federal court may reject promulgated state rules as 
inconsistent with federal law." (DNR Br:8.) The Court of 
Appeals did not decide whether the permit terms comply with 
state law, or whether state law complies with federal law. 
That question was not before the court or developed in the 
record because there has been no actual review of the 
substance of the Council's petition. The Council was denied 
that opportunity by DNR. 
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The Court of Appeals decision will not result in 
unpromulgated state rules that have not been reviewed or 
approved by EPA. The Council is not asking for new rules, 
but for DNR's implementation of existing state requirements 
consistent with its statutory responsibilities. 

D. DNR's Attempts to Distinguish or Question 
the Court of Appeals' Citation to Established 
Caselaw Are Baseless and Irrelevant. 

DNR asks this Court to clarify that cases cited by the 
Court of Appeals "do not authorize DNR review of whether a 
permit term that complies with state rules nonetheless falls 
short of federal law, and do not authorize DNR alteration of a 
rule so as to comply with federal law, in a contested-case 
permit review hearing.,,2o (DNR Br:37). DNR misreads the 
Court of Appeals decision to encompass issues and facts that 
are not present. The Court of Appeals' reliance on these 
cases was not so broad as DNR implies. The Court of 
Appeals cited these cases only as "suggesting [that] state 
administrative agencies and courts may determine the 
requirements of, and state compliance with, federal law." 
Andersen v. DNR, 2010 WI APP at ~31; (Pet_App:1l7.)21 

DNR does not and cannot contend that the Court of 
Appeals mischaracterized any of these cases. Nor does DNR 
offer any legal or factual authority to dispute the Court of 
Appeals' application of these cases. DNR simply disagrees 
with the conclusion reached by the Court of Appeals, and 

2OFroebei v. Meyer, 217 F.3d at 935; Northern States Power Co. v. 
Bugher, 189 Wis. 2d 541, 559, 525 N.WW.2d 723 (1995); Hogan v. 
Musolf, 163 Wis. 2d 1, 471 N.W.2d 216 (1991); Sewerage Comm 'n of 
Milwaukee v. DNR, 102 Wis. 2d at 619. The Court of Appeals does not, 
as DNR asserts, cite Badger Paper Mills v. DNR, 154 Wis. 2d 435,438-
39 (Cl. App. 1990). 

21 In view of the Supremacy Clause of the United States Constitution, that 
is hardly a novel proposition. 
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relies not on any legal or factual authority, but on its 
unsubstantiated assessment of its own authority. 

CONCLUSION 

F or the reasons stated herein, the Council respectfully 
requests the Court to affirm the decision of the Court of 
Appeals. 

Respectfully submitted this 13th day of September, 2010. 

MIDWEST ENVIRONMENTAL 
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TO THE DEPARTMENT OF NATURAL RESOURCES: 

The undersigned hereby petition for a review of the Wisconsin Department of Natural 
Resources' ("DNRs''') Wisconsin Pollutant Discharge Elimination System ("WPDES") permit 
reissuance to Fort James Operating Company - Broadway Mill, entitled WI-OOOI848-07-0, and 
dated August 30, 2005 ("WPDES Permit"). The effective date of the WPDES Permit is October 
1,2005. 

The specific issues requested to be reviewed are: 

I. The reasonableness of the DNR's failure to determine, in preparing an effluent limit for 
phosphorus in Section 2.2.1 of the WPDES Permit, whether Fort James' discharges of 
phosphorus will cause, have the reasonable potential to cause, or contribute to an 
excursion above narrative water quality criteria, and the necessity for such "reasonable 
potential analysis"; 

2. The reasonableness of the DNR's failure to impose one or more water quality based 
effluent limits for phosphorus in Section 2.2.1 of the WPDES Permit, and the necessity 
for such water quality based effluent limitations; 

3. The reasonableness of the DNR's failure to conduct an antidegradation analysis under 
Wis. Admin. Code Ch. NR 207 in imposing a 1 mg/L technology-based effluent limit for 
phosphorus in Section 2.2.1 of the WPDES Permit, and the necessity for such anti
degradation analysis; 

4. The reasonableness of the DNR's failure to express the phosphorus effluent limit in 
Section 2.2.1 of the WPDES Permit as a daily maximum limit and average monthly limit, 
and the necessity for such daily maximum and average monthly limits; 

5. The reasonableness of the DNR's failure to express the phosphorus effluent limit in 
Section 2.2.1 of the WPDES Permit as a "mass" limit in addition to Ii concentration limit, 
and the necessity for such a mass limit; 

6. The reasonableness of the DNR's failure to determine whether Fort James discharges or 
may discharge mercury at a level which will cause, have the reasonable potential to 
cause, or contribute to an excursion above numeric water quality criteria for mercury, in 
addition to narrative criteria, and the necessity for such "reasonable potential analysis," 
and its inclusion of Section 2.2.1.3 in the WPDES Permit, postponing such 
determination, and a determination of whether the WPDES Permit must incorporate a 
water quality based effluent limit for the discharge of mercury in Section 2.2.1.3, until 
Fort James collects twelve samples of mercury from its effluent. 

7. The reasonableness of Section 2.2.1 of the WPDES Pennit in allowing Fort James to 
conduct only quarterly monitoring for mercury, and the necessity of more frequent 
monitoring of that pollutant. 

1 
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The interests of the petitioners are: 

Curt Andersen resides at 2942 Jack Pine Lane, Green Bay, Wisconsin, 54313. Mr. Andersen is 
a member of Clean Water Action Council of Northeastem Wisconsin. Mr. Andersen owns real 
property on the lower Green Bay near Suamico on the west shore of the Bay. Mr. Andersen's 
use and enjoyment of his property is adversely impacted by the foul, algae ridden appearance of 
the water in the Green Bay. Mr. Andersen is an avid angler and would fish and swim more in the 
lower Green Bay, but for his concerns about mercury pollution in the lower Fox River and the 
Green Bay. Mr. Andersen is reasonably afraid that the DNR's reissuance of the WPDES Permit 
to Fort James has threatened and will continue to threaten his recreational and aesthetic interests 
in the lower Fox River and Green Bay. Mr. Andersen has been adversely affected or aggrieved 
by the DNR's decision to reissue the WPDES Permit to Fort James without imposing water 
quality based effluent limits on phosphorus and mercury in the WPDES Permit: 

John Hermanson resides at E110 Shefchik Road, Luxemburg, Wisconsin, 54217. Mr. 
Hermanson is a member of Clean Water Action Council of Northeastern Wisconsin and National 
Wildlife Federation. Mr. Hermanson is an active sea kayaker on the bay of Green Bay and 
would use the lower Fox River and Green Bay more but for the foul algae blooms and 
phosphorus pollution in the bay of Green Bay and the lower Fox River. Mr. Hermanson has to 
travel to the northern portions of Green Bay to find clearer, clean water that is more aesthetically 
pleasing. Mr. Hermanson is reasonably afraid that the DNR's reissuance of the WPDES Permit 
to Fort James has threatened and will continue to threaten his recreational and aesthetic interests 
in the lower Fox River and Green Bay. Mr. Hermanson has been adversely affected or aggrieved 
by the DNR's decision to reissue the WPDES Permit to Fort James without imposing water 
quality based effluent limits on phosphorus and mercury in the WPDES Pennit. 

Rebecca Leighton Katers resides at 2484 Manitowoc Road, Green Bay, Wisconsin 54311. Ms. 
Katers is a member of Clean Water Action Council of Northeastern Wisconsin and serves as its 
volunteer Executive Director. Ms. Katers enjoys watching wildlife from the shore of Green Bay, 
but does not frequently watch wildlife along the lower Fox River and lower Green Bay because 
of the foul, unsightly pea green soup appearance ofthe lower Fox River and Green Bay which 
coats the rocks and impairs her recreational wildlife viewing. Ms. Katers is an avid angler, but 
does not fish in the lower Fox River or Green Bay because of the mercury and poly-chlorinated 
biphenol contamination. Ms. Katers is reasonably afraid that the DNR's reissuance of the . 
WPDES Permit to Fort James has threatened and will continue to threaten her recreational and 
aesthetic interests in the lower Fox River and Green Bay. Ms. Katers has been adversely 
affected or aggrieved by the DNR's decision to reissue the WPDES Permit to Fort James without 
imposing water quality based effluentJimits on phosphorus and mercury in the WPDES Permit. 

Christine Fossen-Rades resides at 2554 Bittersweet Avenue, Green Bay, Wisconsin 54301. 
Ms. Rades is a member of Clean Water Action Council of Northeastern Wisconsin. Ms. Rades 
fishes from lower Green Bay and would like to eat more fish but for mercury contamination in 
lower Green Bay. In addition, Ms. Rades is concerned about the health of her two young 
children, and would like to swim in and recreate on the lower Fox River and Green Bay but for 
the mercury and phosphorus pollution in those waters. Specifically, Ms. Rades' recreational use 
oflower Green Bay has been impaired by the excessive algal growth and phosphorus pollution 
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and mercury pollution in those waters. Ms. Rades is reasonably afraid that the DNR's reissuance 
of the WPDES Permit to Fort James has threatened and will continue to threaten her recreational 
and aesthetic interests in the lower Fox River and Green Bay. Ms. Rades has been adversely 
affected or aggrieved by the DNR's decision to reissue the WPDES Permit to Fort James without 
imposing water quality based effluent limits on phosphorus and mercury in the WPDES Permit. 

Thomas Sydow resides at 1254 Melissa Boulevard, Little Suamico, Wisconsin, 54141. Mr. 
Sydow is a member of Clean Water Action Council of Northeastern Wisconsin and National 
Wildlife Federation, and is an avid sailor on the bay of Green Bay. Mr. Sydow once moored his 
sailboat in lower Green Bay, but moved it to Oconto approximately twenty miles north four 
years ago in search of cleaner water in the more northem portion of the Bay. Mr. Sydow would 
use lower Green Bay more but for the severe algae and phosphorus pollution in the bay. Mr. 
Sydow is concerned about mercury levels in Green Bay, because he and his wife catch and eat 

. fish from Green Bay. He would fish more, but for the mercury pollution in the lower Fox River 
and Green Bay. Mr. Sydow is reasonably afraid that the DNR's reissuance of the WPDES 
Permit to Fort James has threatened and will continue to threaten his recreational and aesthetic 
interests in the lower Fox River and Green Bay. Mr. Sydow has been adversely affected and 
aggrieved by the DNR's decision to reissue the WPDES Permit to Fort James without imposing 
water quality based effluent limits on phosphorus and mercury in the WPDES Permit. 

James L. Baldock resides at 1302 VOg! Drive, West Bend, Wisconsin, 53095. Mr. Baldock is a 
member of the National Wildlife Federation. Mr. Baldock is an enthusiastic fisherman. He 
fishes many lakes and rivers in, bordering on, or running through Wisconsin. He goes fishing or 
ice-fishing several times every year, and fish for bass, bluegill, walleye, and northern pike. Mr. 
Baldock intends to go fishing with the same frequency in the future. Mr. Baldock is aware that 
because of the polluted condition of its water bodies, Wisconsin has a mercury advisory warning 
against the consumption of fish caught in any water body in the State. The advisory applies to 
all fish and also covers salmon, trout and walleye in the Great Lakes. Because the fish that Mr. 
Baldock catches are contaminated with mercury and unsafe to eat, he now returns most of the 
fish he catches, rather than keep and eat them. In particular, based on the fish consumption 
advisories issued by Wisconsin and other states, Mr. Baldock is reasonably concerned that eating 
the fish may have long-term adverse effects on his health because of the way the pollutants, such 
as mercury, build up and accumulate in fish tissue. Were it not for these potential adverse health 
effects, Mr. Baldock would keep and eat all of his catch. In fact, Mr. Baldock now does not fish 
at all in many lakes and rivers in Wisconsin where he formerly fished because they are so 
polluted. These water bodies include the Fox River downstream of the Fort James discharge 
(near the Hwy 172 bridge) and Green Bay Harbor. Were it not for the pollution, and the 
resulting fish consumption advisories, Mr. Baldock would fish in these and other currently 
polluted water bodies. In addition, Mr. Baldock has a son and daughter who are in their twenties 
and a one year old granddaughter. Mr. Baldock taught his children to fish, and continues to go 
fishing with them now. As a family, the Baldocks would go fishing and then clean and eat the 
fish they caught. Because the fish in Wisconsin are contaminated with mercury and other toxic 
substances, the Baldocks can no longer share this family activity. Ifthe contamination problem 
were resolved and the fish were safe to eat again, Mr. Baldock and his family would fish together 
and eat the fish they caught. Mr. Baldock is adversely affected or aggrieved by the DNR's 
decision to reissue the WPDES Permit to Fort James without determining whether the company 
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discharges or may discharge mercury at a level which will cause, have the reasonable potential to 
cause, Of contribute to an excursion above the mercury criteria, and its inclusion of Section 
2.2.1.3 in the WPDES Permit, postponing such determination, and a determination of whether 
the WPDES permit must incorporate a water quality-based effluent limit for the discharge of 
mercury, until Fort James collects twelve samples of mercury from its effluent. 

The reasons why a hearing is warranted are: 

The DNR has reissued the WPDES Permit to Fort James without complying with basic 
requirements of the Federal Water Pollution Control Act Amendments of 1972 ("Clean Water 
Act") and federal regulations promulgated under that law. The Clean Water Act and these 
federal regulations are legally binding on the DNR. 

As of July 2004, Fort James increased its mass loading of phosphorus to the lower Fox River, 
Green Bay, and Lake Michigan by approximately 10,000 pounds (Ibs.) annually. 

Fort James' discharge goes into waters the DNR has identified as impaired; both the lower Fox 
River and Green Bay are on the Section 303(d) list of impaired waters because they are impaired 
by phosphorus. Phosphorus is a pollutant that can cause excessive algal growth in surface 
waters, severely impairing aquatic habitat for fish and invertebrates, recreational uses for 
swinuners and boaters, and use as a domestic drinking water supply. 

The DNR has not conducted an analysis of whether the 10,000 lbs. annual increased discharge of 
phosphorus by Fort James will cause or contribute to a violation of water quality standards in the 
lower Fox River, Green Bay, or Lake Michigan. The lJNR is required to prepare this analysis 
under 40 C.F.R. § 122.44(d). The DNR may not issue the WPDES Permit ifit will cause or 
contribute to a violation of water quality standards, according to 40 C.F.R. § 122.4(i). The 
DNR's failure to prepare this analysis is unreasonable and violates federal law. 

The DNR has also not prepared an analysis under its antidegradation policy of whether the 
increased discharge of phosphorus by Fort James will cause a lowering of water quality in the 
lower Fox River, Green Bay or Lake Michigan. The DNR is required to prepare this analysis 
under Wis. Admin. Code § NR 102.05(1), Ch. NR 207,33 U.S.C. § 1313(d)(4)(B) and 40 C.F.R. 
§ 131.12(a)(1). The DNR's failure to prepare this analysis is unreasonable because the DNR has 
not determined whether Fort James' increased discharge will result in a lowering of water quality 
or may impair existing uses. The DNR's failure violates federal law. 

The DNR has allowed the phosphorus effluent limit in Section 2.2.1 of the WPDES Permit to be 
expressed as a 12-month rolling average. Federal regulations require that the phosphorus limit 
be expressed as a daily maximum limit and average monthly limit, "unless impracticable." 40 
C.F.R. § 122.45(d). The DNR's failure to express the phosphorus effluent limit in Section 2.2.1 
of the WPDES Permit is unreasonable, in that Section 2.2.1 of the WPDES Permit allows Fort 
James to exceed the 1 mg/L effluent limit during certain times of the year when surface waters 
may be most susceptible to phosphorus pollution. This permit term is also unreasonable because 
it violates federal law . . 
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The DNR has allowed the phosphorus effluent limit in Section 2.2.1 of the WPDES Permit to be 
expressed as a concentration limit. Federal regulations require that the phosphorus limit be 
expressed as a mass limit, with limited exceptions that do not apply to this case. 40 C.F.R. § 
l22,45(f). Without a mass limit, Fort)ames may discharge an unlimited amount of phosphorus 
to the lower Fox River, Green Bay and Lake Michigan. The DNR's failure to express the 
phosphorus effluent limit in Section 2.2.1 of the WPDES Permit in terms of mass is 
unreasonable in that it violates federal law. 

The DNR has also placed thelower Fox River and Green Bay on its Section 303(d) list of 
impaired waters because they are impaired by mercury. Fort James discharges mercury to the 
lower Fox River, Green Bay, and Lake Michigan, and its average discharge concentration of 
mercury is 5.78 ng/L, several times higher than both the human health criterion of 1.5 ng/L and 
the wildlife criterion of 1.3 ng/L for mercury. Wis. Admin. Code §§ NR 1 05.07(1)(b), Table 7 
(Wildlife Criteria) and NR 105.08(3), Table 8 (Human Threshold Criteria). 

Nevertheless, the DNR failed to determine whether Fort James discharges or may discharge 
mercury at a level which will cause, have the reasonable potential to cause, or contribute to an 
excursion above the mercury criteria, as required by federal law. 40 C.F.R. §§ 122,44(d), 132 
(Appendix F--Great Lakes Water Quality Initiative Implementation Procedure 5: Reasonable 
Potential to Exceed Water Quality Standards.) Instead, the DNR included Section 2.2.1.3 in the 
WPDES Permit, postponing the determination, and a determination of whether the WPDES 
permit must incorporate a water quality-based effluent limit for the discharge of mercury, until 
Fort J alnes collects twelve samples of mercury from its effluent. The DNR' s failures: (1) to make 
the determination required by federal law, (2) to incorporate a water quality-based effluent limit 
for the discharge of mercury, if appropriate, and (3) to reqUire more frequent monitoring for 
mercury, are unreasonable in that they violate federal law. 

Dated this 27th day of October, 2005. 

Respectfully submitted, 

MIDWEST ENVIRONMENTAL ADVOCATES, INC. 

aC~ 
Melissa K. Scanlan 
State Bar No. 1034783 
Andrew C. Hanson 
SBN 1038367 
702 East Johnson St. 
Madison, WI 53703 
Tel. 608-251-5047 
Fax 608-268-0205 
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DISCHARGE PERMIT ISSUED UNDER STATE LAW 
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DNR'S REPLY BRIEF 

  

 

 State statutes provide that state WPDES permit 

terms shall meet conditions in applicable state rules and 

"any applicable federal law or regulation."  The Council 

interprets this clause as embracing the whole of federal 

law that prescribes the prerequisites for initial EPA 

approval of state programs and rules.  DNR interprets this 

clause to mean only any post-approval federal rules 

promulgated directly for Wisconsin waters, none of which 

is at issue here.  DNR asks this Court to accord DNR the 

great weight deference due its interpretation, reverse the 

court of appeals, and affirm its denial of the Council's 

request for a hearing on whether state permit terms violate 

general federal law. 
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I. DNR'S INTERPRETATION OF 

WIS. STAT. § 283.31(3)(d)2. IS 

DUE GREAT WEIGHT 

DEFERENCE. 

 DNR agrees with the Council that Wis. Stat. § 

283.31(3) and (4) authorizes DNR to issue permits 

containing terms based on the sources of standards set 

forth in that statute, "whenever applicable."  Wis. Stat. § 

283.31(3).  DNR and the Council disagree as to how to 

interpret one of those sources, Wis. Stat. § 283.31(3)(d)2.:  

"Any more stringent limitations . . . [n]ecessary to comply 

with any applicable federal law or regulation."  The 

interpretation of "any applicable federal law or regulation" 

is a question of law reviewed under the great weight 

deference standard. 

 

A. The interpretation of "any 

applicable federal law or 

regulation" is not a question of 

DNR's authority to regulate. 

 The Council in its petition for a hearing contended 

that certain terms in the St. James WPDES permit 

"violate[d] federal law."  R.7:247-48; Resp'tApp:105-06; 

Pet-App:351-352 (highlighting added).
1
 

 

 DNR denied the challenges based on federal law 

"as not being authorized pursuant to Wis. Stat. § 283.63."  

R.7:8; Pet-App:132.  The Council intertwined its 

subsequent petition for judicial review with requests for 

declaratory judgments (R.1:1-38), and DNR responded 

                                            
1
 The Council now recharacterizes its claims that permit terms 

violate federal law, as claims that the permit violates the state statute 

setting forth the sources of terms in permits that DNR is authorized 

to issue (Wis. Stat. § 283.31(3) and (4)).  However, the Council 
disputes not DNR's compliance with that statute but DNR's 

interpretation that that statute does not embrace the Council's general 

federal law claims.  The fact remains that the Council claims that 
permit terms violate federal law. 
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(R.19) and the circuit court decided (R.64:1-7; Pet-

App:122-28) without addressing the standard of review.   

 

 In the parties' briefs on appeal, the Council framed 

the issue of whether DNR properly limited the scope of 

the hearing that it granted to the Council, as one of DNR's 

authority to review claims that permit terms violate 

federal law.  Council Ct.App.Br:xi, 41-42; DNR 

Ct.App.Br:3, 7.  DNR followed suit in its initial brief in 

this Court.  Pet-Brief:6.   

 

 The Council's response brief makes it clear that the 

question to be decided is not one of DNR's authority, but 

whether DNR properly interpreted statutory language 

identifying the various sources of terms in permits.  That 

question is a question of law that this Court decides under 

the great weight deference standard. 

 

 Here, DNR is not reaching out to regulate pursuant 

to a statute, as in Citizens Concerned for Cranes and 

Doves v. DNR,  2004 WI 40, ¶2, 270 Wis. 2d 318, 677 

N.W.2d 612  (whether statute gave DNR authority to 

promulgate rule setting a hunting season for mourning 

doves); Grafft v. DNR, 2000 WI App 187, ¶14, 238 Wis. 

2d 750, 618 N.W.2d 897 (whether statute authorized rule 

setting standards for boat shelters); Wis. Environmental 

Decade v. PSC, 81 Wis. 2d 344, 347, 351, 260 N.W.2d 

712 (1978) (whether statute that required a public hearing 

before a change in schedules increasing rates authorized 

PSC to permit clauses allowing rate increases without any 

hearing); or the cases cited by the Council on page 14 of 

its brief. 

 

 Rather, DNR is determining how to do what it is 

authorized to do—what terms to include in the permits 

that it is authorized to issue.  DNR has determined that the 

terms are those based on state rules prescribing the 

"[e]ffluent limitations," "[s]tandards of performance", and 

"[e]ffluent standards, effluent prohibitions and 

pretreatment standards" referred to in Wis. Stat. § 

283.31(3)(a), (b), (c) and (d)1. (all rules that DNR is 
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authorized to prescribe under Wis. Stat. § 283.11(1) ("The 

department shall promulgate by rule effluent limitations, 

standards of performance for new sources, toxics effluent 

standards or prohibitions and pretreatment standards"), 

and more stringent limitations necessary to meet federal 

requirements directed specifically at Wisconsin waters 

under Wis. Stat. § 283.31(3)(d)2.   

 

 The Council disagrees with DNR's interpretation of 

the basis or source of terms covered by the last 

subdivision.  That disagreement is not over DNR's 

authority; it is not jurisdictional; it is not over procedure 

(and the cases cited by the Council on page 14 of its brief 

do not stand for the propositions stated there).  It is over 

how DNR puts terms in the permits the parties agree it is 

authorized to issue. 

 

B. DNR's interpretation of "any 

applicable federal law or 

regulation" as a source of 

permit terms in Wis. Stat. § 

283.31(3)(d)2. is due great 

weight deference in light of its 

36 years of administering the 

WPDES program and its 

consistent reliance on that 

interpretation in permit 

reviews. 

 DNR's conclusions of law interpreting and applying 

the WPDES permitting statutes and rules are entitled to 

great weight deference, the highest degree of deference.  

Great weight deference is due an agency decision where: 

"(1) the agency is charged by the legislature with the duty of 

administering the statute; (2) the agency interpretation is 

one of long standing; (3) the agency employed its expertise 

or specialized knowledge in forming its interpretation; and 

(4) the agency's interpretation will provide uniformity and 

consistency in the application of the statute."  Racine 

Harley-Davidson, Inc. v. State, 2006 WI 86, ¶16, 292 Wis. 
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2d 549, 717 N.W.2d 184; Hilton v. DNR, 2006 WI 84, ¶15, 

293 Wis. 2d 1, 717 N.W.2d 166 ("'the correct test [for great 

weight deference] is whether the agency "has experience in 

interpreting [the] particular statutory scheme" at issue'" 

(citation omitted); Clean Wisconsin v. PSC, 2005 WI 93, 

¶¶38-41, 282 Wis. 2d 250, 700 N.W.2d 768 (great weight 

deference due agency with expertise and experience in 

interpreting the particular statutory scheme at issue, and 

with primary responsibility for determination of fact and 

policy). 

 

 "'It is not necessary that the agency has previously 

ruled on the application of the statute to a factual situation 

similar to the one presented if the agency has extensive 

experience in administering the statutory scheme in a 

variety of situations.'"  Homeward Bound Services v. 

Office of Ins. Com'r, 2006 WI App 208, ¶16, 296 Wis. 2d 

481, 724 N.W.2d 380 (emphasis added). 

 

 Most broadly, "[t]he legislature has delegated to the 

DNR the duty of enforcing the state's environmental 

laws."  Hilton, 293 Wis. 2d 1, ¶20.  Here the legislature 

has charged DNR with administration of the WPDES 

program specifically.  Wis. Stat. §§ 283.001(2), 283.31.  

DNR has administered the WPDES program since 1974.  

As a matter of course, it has had to interpret the statutory 

provisions, including the provision establishing the sources 

for permit terms, when issuing permits over the past 36 

years. 

 

 Examples of specific instances in which federal law 

challenges to permit terms have been made, and DNR has 

interpreted Wis. Stat. § 283.31(3)(d)2. and declined to 

hear claims based only on general federal law, are 

included in Pet-App:351-388.  See Pet-App:354-355; 358; 

370-371; 389-379; 381; 384-385; 386-388. 

 

 Because DNR is charged with administering the 

WPDES program, it has long and consistently applied its 

programmatic expertise and experience to the 

development of permit terms, and it has previously 



 

 

 

- 6 - 

interpreted Wis. Stat. § 283.31(3) consistently with its 

interpretation here, its interpretation and application of 

that provision are entitled to great weight deference. 

 

 Under great weight deference, the court upholds 

DNR's interpretation if it is reasonable, "even if an equally 

reasonable or more reasonable interpretation is offered." 

Hilton, 293 Wis. 2d 1, ¶17. 

 

C. DNR's interpretation is due 

great weight deference 

regardless whether the statute 

is ambiguous. 

 The Council in its brief at pages 14-15 suggests 

that no deference is due an agency interpretation of an 

unambiguous statute.  The Council cites no law supporting 

its suggestion.  As established above, this Court must 

follow the multi-factor analysis recently and fully set forth 

in Harley-Davidson and Hilton.  Under chapter 227 

review of agency decisions, and under state case law 

applying chapter 227 to state agency decisions, the 

question is not first whether the law interpreted by the 

agency is ambiguous, but whether the four factors set out 

in Harley-Davidson and Hilton are present.  As also 

shown above, those factors are present here, and DNR's 

interpretation is due great weight deference. 

 

 If this Court reviews DNR's statutory interpretation 

de novo, then the statute is ambiguous because, as shown 

below, resort to the federal regulations and to EPA's 

comments in the C.F.R. is necessary to construe the 

statutory subdivision properly. 
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II. THE FEDERAL REGULATIONS 

THAT ARE "APPLICABLE TO 

STATE PROGRAMS" ARE 

GENERAL PREREQUISITES 

THAT STATE PROGRAMS MUST 

MEET TO OBTAIN EPA 

APPROVAL. 

 The Council contends that Wis. Stat. § 

283.31(3)(d)2. means that all federal requirements 

denominated "applicable to state programs" in the federal 

law are directly applicable to state dischargers through 

state permits—that state permits must directly implement 

federal requirements even if there is a state program with 

state rules in place to meet those requirements.  If the 

Council were correct, then there would be no need for 

state rules setting requirements to be placed in state 

permits.  No state statute provides for such direct 

implementation, see Wis. Elec. Power Co. v. DNR, 93 

Wis. 2d 222, 287 N.W.2d 113 (1980), and EPA's 

comments in the Federal Register confirm that there is no 

such direct implementation. 

 

 The federal register notice for the revision of 40 

C.F.R. Part 123 in 1980 states:  

 
Those sections of Part 122 and Part 124 which are 

applicable to State program (through reference in 

Part 123) have been highlighted in the section (or 
where necessary, paragraph) headings.  Indication 

that a section is "applicable to State programs" does 

not mean that exactly the same provision will be 
applicable to owners or operators who receive their 

permits from a State.  Rather, "applicability" means 

that a State program must have a similar provision in 
its own statutes and regulations in order to receive 

approval to operate in lieu of EPA (or the Corps of 

Engineers for 404).  For the corresponding State 

provisions, these statutes and regulations would have 
to be consulted. 

 

45 Fed. Reg. 33294. 
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This Part [123] establishes the requirements for State 

RCRA, UIC, NPDES, and 404 programs and the 
process for approval, revision, and withdrawal of 

these State programs.  It also establishes guidelines 

for EPA overview of these programs, including the 

requirements for a Memorandum of Agreement 
between EPA and the State.  Although State 

programs are established and operated under State 

law, approved State RCRA, UIC, NPDES, and 404 
programs also implement Federal law and operate in 

lieu of Federally administered programs.  A permit 

issued by a State under State law after its program 
has been approved satisfies the Federal permit 

requirement . . . the requirements of Part 123 

represents the minimum requirements which States 

must meet to qualify for approval.  States are 
allowed some flexibility in how they implement 

these requirements. 

 

45 Fed. Reg. 33377. 

 

 This language establishes that the requirements 

denominated "applicable to state programs" are federal 

requirements that states have to meet to get their programs 

approved at the front end.  The regulations cited by the 

Council as the basis for its federal law claims, 40 C.F.R. 

§§ 122.44-45, are large compendia of requirements for 

states to meet to obtain approval of their programs.  They 

are checklists for EPA to use to determine whether state 

programs suffice to enforce the federal program.  They do 

not mandate results in the form of specific permit terms. 

 

 EPA's comments confirm that these front-end 

program approval requirements are not in addition to the 

state rules in the approved state programs.  If they were, 

no state would ever promulgate state rules. 
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III. THE STATE STATUTE REFERS 

TO SPECIFIC FEDERAL 

REQUIREMENTS IMPOSED 

DIRECTLY ON WISCONSIN 

WATERS AFTER EPA'S 

PROGRAM APPROVAL. 

 After EPA determines that a state program suffices 

to enforce federal requirements, EPA may find specific 

gaps that need to be filled by direct federal action. 

 
Under the Clean Water Act, States must adopt water 

quality standards to protect public health and welfare 
and enhance the quality of water. Section 303(c)(4) 

of the Clean Water Act authorizes the Administrator 

of EPA to promulgate Federal standards applicable 
to a State when: (1) The State submits standards for 

EPA approval and EPA determines that the State 

standards fail to meet the requirements of the Act, or 
(2) in any case where the Administrator determines a 

new or revised standard is necessary to meet the 

requirements of the Act. EPA's implementing 

regulations also make clear that the Administrator 
may take action to promulgate either when a State 

fails to adopt changes specified in a disapproval or 

in any case where the Administrator determines a 
new or revised standard is necessary (40 CFR 

131.22). 
 

57 Fed. Reg. 60871. 

 

 What Wis. Stat. § 283.31(3)(d)2. means is that 

ALJs and circuit courts can interpret federal law only 

where EPA has clearly sent a message that a federal 

requirement is directly applicable to Wisconsin water (see 

examples at Pet-Brief:24-25), and so stands in the same 

shoes as a state rule.
2
  Such a federal requirement is in 

                                            
2
 The case cited in footnote 10 of the Council's brief concerned state 

hearings to determine compliance with state law, not federal law: 

"for the State of New York to complete its important, yet singular, 
task in the federal licensing procedure, of issuing a certificate of 

compliance with certain state laws."  Power Auth. of St. of N.Y. v. 

Department of Environ. Con., 379 F. Supp. 243, 246 (N.D. N.Y. 
1974). 
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addition to the state requirements referred to in Wis. Stat. 

§ 283.31(3)(a)-(d)1.  This meaning fulfills the statute's 

purpose, to ensure that permits contain terms based on all 

"applicable" sources.  Wis. Stat. § 283.31(3)(Intro). 

 

 Where EPA has intervened in the state program by 

overpromulgating, a permit term's compliance with that 

requirement is subject to state review to determine 

whether the permit is in compliance with that 

overpromulgated regulation.  Where EPA has not stepped 

in to supplement or displace a state program that EPA has 

found consistent with nationwide federal law 

requirements, then EPA is an indispensable part in any 

challenge that a state permit term, or rule in an approved 

state program, is contrary to federal law. 

 

 DNR's position harmonizes federal and state law.  

DNR issues permits with terms based on state law in a 

state program that EPA has found is consistent with the 

many federal requirements applicable to state programs, 

plus any specific federal requirements directed at 

Wisconsin waters insufficiently addressed in the state 

program.  Any terms based on those sources may be 

challenged under Wis. Stat. § 283.63. 

 

 The Council has proffered no evidence that its 

claims here rest on either source of permit terms—state 

law or federal law specifically applicable to Wisconsin 

waters—and so DNR properly declined to hear its claims 

as not within the reach of the permit term sources in Wis. 

Stat. § 283.31(3) and (4).   

 

 If neither source of permit terms provides the 

protection that the Council believes federal law requires, 

then its recourse is to EPA, to require DNR to revise its 

program to provide that protection or for EPA to 

promulgate a federal requirement directed at Wisconsin 

waters.  The Council's contention that the permit is 

"inconsistent with minimum requirements of federal law 

required to be imposed by state statutes," Resp-Brief:12-

13, is precisely a challenge that there should be rules 
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imposing those requirements, that DNR's program is 

deficient.  If DNR does not on its own promulgate the 

missing rules, only EPA can remedy the deficiency.
3
  

 

IV. THE FEDERAL/STATE 

PARTNERSHIP SCHEME 

SUPPORTS DNR'S 

INTERPRETATION. 

 The word "delegate" does not appear in the federal 

law; rather, EPA approves state programs as consistent 

with the federal law.  40 C.F.R. §§ 123.1(c) and 

123.61(b).  States are not delegatees; they have "primary 

authority to establish water quality standards" and 

"maximum responsibility for permitting decisions."  Resp-

Brief:6, 32.  The Council ignores the structure of the 

partnership—the underlying basis for federal approval of a 

program's establishment, and the state's subsequent 

responsibility for permitting decisions.  American Paper 

Institute, Inc. v. US E.P.A., 890 F.2d 869, 874 (7th Cir. 

1989).  The construction of Wis. Stat. § 283.31(3) and (4) 

so as to limit sources of permit terms to state law and 

specifically imposed federal requirements is consistent 

with a state's maximum permitting responsibility.   

 

 While the public's opportunity to challenge EPA's 

review of state permits is limited, it is not non-existent.  

See Pet-Brief:32-33; Save the Bay, Inc. v. Administrator of 

E.P.A., 556 F.2d 1282, 1295-96 (5th Cir. 1977) 

(identifying available avenues of review of EPA failure to 

object to a state permit).  That the public's options for 

remedying a permit or rule inconsistent with general 

federal law are post-permit, is a consequence of the 

federal/state partnership prescribed by federal law.  

 

                                            
3
 DNR's interpretation does not leave it free to regulate less 

stringently than other states.  The phosphorus rules that DNR is 

developing suggest to the contrary—the Council cites to no other 

states with rules that set numeric criteria for streams and lakes 
statewide for phosphorus. 
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 DNR properly denied review of claims of conflict 

with federal laws that do not apply to state permit terms. 

  

CONCLUSION 

 DNR asks this Court to reverse the court of appeals 

and affirm DNR's denial of a contested case hearing on 

the Council's general federal law challenges to Ft. James's 

state permit terms, because general federal law does not 

apply to those terms. 

 

 Respectfully submitted this 23rd day of September, 

2010. 

 

 J.B. VAN HOLLEN 

 Attorney General 
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 Assistant Attorney General 
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INTRODUCTION 
 
 The Municipal Environmental Group – Wastewater Division 

(MEG), on behalf of its over 95 members throughout Wisconsin who own 

and operate wastewater treatment plants, the League of Wisconsin 

Municipalities (League) on behalf of its 583 member communities, and the 

Milwaukee Metropolitan Sewerage District (MMSD) (collectively 

Municipal Amici) are concerned about the impact of the Court of Appeals 

determination in this case.  Wastewater and stormwater permits should not 

be subject to challenge based on the assertion that the permit limits are not 

consistent with federal law when EPA has reviewed the rules upon which 

the permit is based, and has approved the permit itself.   

This is a significant concern because the Wisconsin Department of Natural 

Resources (DNR) issues Wisconsin Discharge Pollution Elimination 

System (WPDES) wastewater permits to approximately 690 municipalities1

                                                 
1 http://dnr.wi.gov/org/water/wm/ww/pmttypes.htm#municipal 

 

and stormwater permits to approximately 220 municipalities.   
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ARGUMENT 
 

I. THE FEDERAL CLEAN WATER ACT CREATES A 
FEDERAL-STATE PARTNERSHIP IN WHICH STATES 
HAVE FLEXIBILITY SUBJECT TO FEDERAL 
OVERSIGHT. 

 
 The Municipal Amici concur with the position articulated by the 

DNR.  The discharge permit program established by the Clean Water Act 

(CWA) is a federal-state partnership in which the states have primacy and 

flexibility in implementing its provisions.  This is particularly true in 

establishing water quality standards.  As the Petitioner Clean Water Action 

Council of Northeast Wisconsin (Council) acknowledges, “The States have 

primary authority to establish water quality standards within state borders 

33 U.S.C. §1313(a).”  Council Br. at 6.  States also have flexibility in 

crafting permit language to achieve water quality standards. “States need 

not implement provisions identical to the above listed provisions.”  40 

C.F.R. § 123.25(a)(Note). 

 However, state programs are subject to continued oversight by the 

Environmental Protection Agency (EPA).  This comes in the form of 

review of state rules and review of state issued permits.  In Aminoil U.S.A. 

v. Cal State, 674 F.2d 1227, 1229-30 (9th Cir. 1982), the court summarized 
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this federal-state relationship as follows:  

The Administrator [of EPA] must approve a proposed state permit 
program unless he determines that the program does not provide 
"adequate authority" to enforce the Act.  Id. . . . 
 
The EPA, however, retains independent supervisory authority over 
approved state programs. It may withdraw its approval of a state program 
if it determines that the state program is not being administered in 
accordance with the requirements of the Act, § 402(c)(3), 33 U.S.C. 
§ 1342 (c)(3), and the Administrator may veto any state discharge permit 
which he deems to be "outside the guidelines and requirements of [the 
Act]." Act § 402(d)(2), 33 U.S.C. § 1342 (d)(2). . . . 
 
Despite this residual federal supervisory responsibility, the scheme of 
cooperative federalism established by the Act remains "a system for the 
mandatory approval of a conforming State program and the consequent 
suspension of the federal program [which] creates a separate and 
independent State authority to administer the NPDES pollution 
controls. . . ."  (Citations Omitted).  
 

 Under the CWA, "Congress has vested in the [EPA] Administrator 

broad discretion to establish conditions for NPDES permits . . . Similarly, 

Congress preserved for the Administrator broad authority to oversee state 

permit programs. . . ."  Arkansas v. Oklahoma, 503 U.S. 91, 105 (1992).  

Thus, not every word of EPA guidelines need be adopted for EPA to 

approve a state program, nor is EPA compelled to veto every permit simply 

because it is not identical to federal regulations.  Yet, that is what the 

Council is attempting to accomplish when it argues that a state permit 

violates federal law. 

 For the Municipal Amici, the problem with the Council’s approach 
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is twofold.  First, the Council is asking a state Administrative Law Judge 

(ALJ) to second guess  determinations made by the EPA on the issue of 

whether a particular permit, and the rules it is based upon, is consistent with 

federal law.  This is not a situation where an ALJ is being asked to review a 

question of federal law in the abstract; it is a review of a question of federal 

law where there has already been a federal determination.2

 Second, what the Council is effectively doing is attempting to make 

major policy changes in wastewater permits through the permit process 

rather than through the rulemaking process.  Such a process places unfair 

burdens on the targeted permittee and bypasses the process for broad public 

input that the rulemaking process under Wis. Stat. ch. 227 provides. 

 

 These concerns can best be illustrated by looking at the specific 

factual context of this case.  One of the key issues raised by the Council is 

that the Fort James permit did not include numeric water quality based 

limits on phosphorus.  However, the issue of whether Wisconsin should 

develop a numeric water quality standard for phosphorus, and what that 

standard should be,  is an issue subject to rule development that has just 

been completed.  Nothing better demonstrates how the federal-state 

                                                 
2 Compare Froebel v. Meyer, 217 F.3d 928 (7th Cir. 2000), where the issue was whether 
a permit was required in the first instance, and no federal review had taken place.  
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partnership under the Clean Water Act can and does work than this recent 

process.  

II. THE RECENT DEVELOPMENT OF NUMERIC 
PHOSPHORUS STANDARDS DEMONSTRATES THAT THE 
FEDERAL-STATE PARTNERSHIP WORKS. 

 
 A. History Of The Development Of Numeric Water Quality 

Standards for Phosphorus. 
 
 As the Council notes, wastewater discharges are subject to two basic 

kinds of effluent limits – technology based limits and water quality based 

limits.  Council Br. at 4-6.  EPA chose not to establish any technology 

based effluent limitation for phosphorus applicable to municipal wastewater 

treatment plants.  However, Wisconsin was one of the few states that 

created a state technology based standard for phosphorus applicable to 

municipal wastewater treatment facilities when it adopted Wis. Admin. 

Code ch. NR 217 in 1992.3

 As the Council also notes, Wisconsin also had a general narrative 

water quality standard under NR 102.04(1), but like most other states, 

Wisconsin did not have a numeric water quality based phosphorus standard.   

And, as the DNR notes, while EPA had the authority to promulgate a water 

  See 443 Wis. Admin. Reg. (November 1992).   

                                                 
3 Because there was no national technology based standard for phosphorus, the state rule 
would have been prohibited under the state’s uniformity clause.  As a result, and as the 
Council notes, the Legislature made an exception for this regulation.  Wis. Stat. 
§ 283.11(3)(am). 
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quality criteria for Wisconsin under 33 U.S.C. § 1313(c)(4)(b), EPA chose 

not to do so.  DNR Br. at 24. 

 Wisconsin has, however, been in the forefront of developing 

numeric water quality based standards for phosphorus.  On June 23, 2010, 

the Natural Resources Board adopted final rules including numeric water 

quality based standards for phosphorus and implementation provisions.  

The “Greensheet” accompanying the rule package to the Natural Resources 

Board recounts the rule development process and the years of background 

scientific analysis as follows: 

In 2001, the department, in concert with the US Geological Survey, 
initiated stream and river studies to determine the cause and effect 
relations between phosphorus and nitrogen and stream biotic indices. The 
results of the stream study were published in 2006 and the results of the 
river study in 2008. Based on those studies and related studies both in 
Wisconsin and elsewhere, the department developed proposed 
phosphorus criteria for streams and rivers. In addition, using a wealth of 
experience and established lake management procedures, the  
Department proposed phosphorus criteria for lakes and reservoirs.  

 
Greensheet Background Memo at 1 and 2.4

 In 2008, shortly after the final results of the scientific study were 

available, the DNR assembled an advisory committee comprised of various 

stakeholders to develop a rule.  The Council and other environmental 

  

                                                 
4 The Greensheet for this rule is available at 
http://www.dnr.state.wi.us/org/nrboard/2010/June/06-10-3A4.pdf  and is included in the 
Municipal Amici Appendix at M-App  1.  

http://www.dnr.state.wi.us/org/nrboard/2010/June/06-10-3A4.pdf�
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groups were not satisfied with the pace of the rule making and on 

November 23, 2009 filed a notice of intent to sue EPA under the Clean 

Water Act, 42 U.S.C. § 1365 for failing to promulgate numeric water 

quality standards for phosphorus and nitrogen.5

 On March 16, 2010, the Natural Resources Board authorized a draft 

rule for public hearing which included numeric water quality standards for 

phosphorus in Wis. Admin. Code ch. NR 102 and a detailed set of 

implementation provisions in NR 217.  These rules were subject to 

vigorous public debate and for good reason.  The municipal community 

was concerned about the implementation provisions because the initial cost 

– even by DNR’s estimate – exceeded $1.3 billion dollars.

   

6  Municipalities 

were also concerned that this enormous cost would not result in improved 

water quality because most of the phosphorus loading in the state was from 

farms and other “non-point” sources. 7

 Other stakeholders including private sector discharges and the 

   

                                                 
5 A copy of the Notice of Intent to sue the EPA is available at 
http://www.midwestadvocates.org/archive/phosphorus/11-23-
2009%20Final%2060%20Day%20Notice.pdf and attached at M-App 52.  See Notice M-
App 53-54 for the reference to the pace of the DNR advisory committee. 
6 See Greensheet Fiscal Analysis p.2  M-App 43. 
7 See, Greensheet Response to Public Comments. M-App 41. 

http://www.midwestadvocates.org/archive/phosphorus/11-23-2009%20Final%2060%20Day%20Notice.pdf�
http://www.midwestadvocates.org/archive/phosphorus/11-23-2009%20Final%2060%20Day%20Notice.pdf�
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environmental community also vigorously commented on these rules.8  

Over two hundred persons and organizations attended public hearings 

around the state and over 411 individuals and organizations submitted 

written comments on the rules, including the Municipal Amici in this case.9

 At the end of the process, a general consensus was reached on an 

appropriate rule package which included innovative and flexible 

compliance options such as adaptive management that had the support of 

agriculture, environmental and municipal groups.  See NR 217.18; see also 

Editorial, Adopt These Rules, Milwaukee-Wisconsin Journal Sentinel, July 

26, 2010, available at 

   

http://www.jsonline.com/news/opinion/ 

99272874.html at M-App 69-70. 

 As part of this process, EPA reviewed and commented in detail on 

many aspects of the rule.  As the DNR brief noted, EPA filed an initial set 

of comments on April 30, 2010 (Pet. App at 203-210), and follow-up 

comments on June 18, 2010 (Pet. App. 201-202).  The one remaining issue 

in the June 18 EPA letter was addressed by the Natural Resources Board 

when it adopted the rule.10

                                                 
8 Id. at M-App 8-41. 

  These rules were subject to legislative hearings 

9 Id. at M-App 4. 
10 Minutes from the Natural Resources Board Meeting June 22-23, 2010 are on line at 
http://www.dnr.state.wi.us/org/nrboard/2010/June/06-10-NRB-Minutes.pdf. and attached 

http://www.jsonline.com/news/opinion/%2099272874.html�
http://www.jsonline.com/news/opinion/%2099272874.html�
http://www.dnr.state.wi.us/org/nrboard/2010/June/06-10-NRB-Minutes.pdf�


9 
 

under Wis. Stat. § 227.19 in July and August 2010 and that review is now 

completed.  DNR will now seek final EPA approval of these rules through 

the process under 40 C.F.R. § 131.21. 

 After these rules are finalized and applied to state permits, the EPA 

will have yet another chance to object if DNR is not applying the rules in a 

manner consistent with federal and state law.  33 U.S.C. § 1342(d)(2). 

 B. Lessons From The Phosphorus Rule Process. 

 Several conclusions can be drawn from this process.  First, questions 

of the sort being raised by the Council in this case – should a permit contain 

numeric water quality based effluent limits for phosphorus  and how those 

limits should be calculated – present significant scientific and public policy 

considerations of statewide application.  The “cause and effect relations 

between phosphorus and nitrogen and stream biotic indices” is a complex 

analysis that took years to undertake.  Compliance with these standards 

involves billions of dollars.  The resolution of those issues affects not just 

one permittee but hundreds of public and private permittees across the state.  

This is not an issue that should be resolved in the context of a single permit 

whether it is a large industrial concern like Georgia Pacific or a small 

                                                                                                                                     
as M-App 59.  The specific objection of EPA was addressed by the Board by a change 
noted on page 9 of the minutes, M-App 67. 
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municipality like MEG member, Fort Atkinson, Wisconsin.  Ultimately, 

with broad public input, a rule was developed which affected parties could 

endorse.  

 The second conclusion from the phosphorus rulemaking process is 

that DNR rules and permits issued under those rules have in fact been 

subject to active EPA review.  This review by EPA reflects its judgment 

that the rules comply with federal law.  In the case of phosphorus, EPA 

chose not to promulgate its own numeric water quality standards for 

phosphorus in Wisconsin.  Instead, it chose to approve permits such as Fort 

James’ permit with the numeric technology based phosphorus standard in 

NR 217.  It also chose to encourage and participate in the recent 

phosphorus water quality rule process.   EPA submitted detailed formal 

comments twice during the rule process and has a final review yet to occur.  

EPA can and did actively participate in this process and will continue to do 

so as individual permits are issued.   

 In this context, it should also be noted that the narrative standard 

referenced by the Council under NR 102.04(1) is a very generic standard 

which provides in relevant part as follows: 
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NR 102.04 Categories of standards. 
 
(1) GENERAL. To preserve and enhance the quality of waters, standards 
are established to govern water management decisions. Practices 
attributable to municipal, industrial, commercial, domestic, agricultural, 
land development or other activities shall be controlled so that all waters 
including the mixing zone and the effluent channel meet the following 
conditions at all times and under all flow conditions: 
 
(a) Substances that will cause objectionable deposits on the shore or in 
the bed of a body of water, shall not be present in such amounts as to 
interfere with public rights in waters of the state. 
 
(b) Floating or submerged debris, oil, scum or other material shall not be 
present in such amounts as to interfere with public rights in waters of the 
state. 
 
(c) Materials producing color, odor, taste or unsightliness shall not be 
present in such amounts as to interfere with public rights in waters of the 
state. 
 
(d) Substances in concentrations or combinations which are toxic or 
harmful to humans shall not be present in amounts found to be of public 
health significance, nor shall substances be present in amounts which are 
acutely harmful to animal, plant or aquatic life. 

 
While the Council asserts that “these water quality problems are associated 

with phosphorus pollution” (Council Br. at 10), the Council did not 

demonstrate that the amounts involved in the Fort James permit exceeded 

those standards.  Instead, the Council asked the DNR to require Fort James 

to undertake the process to demonstrate that its discharge does not have the 

“reasonable potential” to exceed those generic and ill-defined standards. 

 The decision of the DNR and the EPA to rely upon the approved 

rules and technology standard in NR 217 for the current permit is a rational 
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determination based on an exercise of the discretion vested in each agency 

by law. The decision of these agencies not to require an individual 

permittee to undertake a  “reasonable potential” analysis to determine 

whether its discharge implicates one of the ill-defined narrative standards, 

should not be second guessed by a state ALJ. 

 Third, groups like the Council and/or their attorneys have had 

opportunities to participate in the rulemaking process and have participated 

at every level.  The Council was on record in filing of the 60-day notice, 

participation in the advisory committee work, participation in the public 

hearing and comment process and participation in at the Natural Resources 

Board meeting approving the rule among other opportunities.   

 It may be that groups like the Council disagree with the pace of rule 

development or the manner in which certain standards are implemented, but 

ultimately those decisions reside with DNR and EPA, not the Council.  Just 

as citizen groups are often impatient with the pace or extent of enforcement 

of federal environmental laws, once EPA or DNR acts, courts are not to 

second guess those discretionary determinations of the agencies.  In the 

analogous context of citizen suit enforcement of environmental laws, a 

presumption of diligence by and resulting deference to the discretion of 
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federal and state agencies is widely recognized in the judicial decisions.  

See, e.g., Gwaltney of Smithfield, Ltd. vs. Chesapeake Bay Found., Inc., 484 

U.S. 49 (1987); North & South Rivers Watershed Association vs. Scituate, 

949 F.2d 552, 557 (1st Cir. 1991) (“deference to the agency’s plan of attack 

should be particularly favored.”); Arkansas Wildlife Federation v. ICI 

Americas, Inc., 29 F.3d 376, 380 (8th Cir. 1994).  This same deference to 

reasonable state and federal agency decisions regarding permit terms is 

consistent with the statutory scheme and should be afforded here. 

 The practical question presented by this case is not whether numeric 

water quality standards should be adopted for phosphorus; because that 

issue has now been resolved by rule.  The question of concern to Municipal 

Amici is the next set of issues.  Will the Council’s demand for the next set 

of water quality standards such as standards for nitrogen be played out 

through the rulemaking process, or will the Council be allowed to choose to 

raise those issues on a piecemeal basis in the context of a wastewater 

permit issued to Fort Atkinson, or Medford, or Rice Lake?   This result is 

unfair not just to the one community whose permit is being challenged, but 

also to the larger community of stakeholders who should be able to 

participate in the rulemaking process. 
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 Of equal concern is whether the Council will be able to claim that 

notwithstanding EPA discretionary review of state rules and individual 

permits, the ALJ can second guess those determinations.  Such review is 

both unnecessary and unwarranted.  It is unnecessary because there is a 

process to challenge federal action or inaction.  For example, the Council 

used one of those remedies when it filed the 60-day notice against EPA’s 

alleged inaction with regard to promulgating a numeric water quality 

standard for phosphorus and nitrogen.  It is unwarranted because there is no 

reason to subject individual municipalities to permit challenges based on a 

dispute with how EPA has exercised its discretion.  

CONCLUSION 

 State administrative hearings on individual permits are not the forum 

to second guess EPA determinations of federal compliance, nor are they the 

forum to advance new public policy initiatives that ought to be resolved in 

a public rulemaking process.  DNR’s position on the Fort James permit 

should be upheld, and the Court of Appeals reversed. 
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INTERESTS OF THE MOVANTS

As explained in more detail in the accompanying motion for

leave to file this amicus brief, Georgia-Pacific Consumer Products LP

(“G-P”) succeeded to certain assets of Fort James Operating Company,

including the paper mill located at 1919 S. Broadway Street, in the City

of Green Bay, whose water discharge permit is at the heart of this

dispute.

The moving trade associations have a long history of active

advocacy for their members in water pollution control and other

environmental policy, and represent their members’ interests before the

Legislature, state agencies and the Courts. They all have an interest in

the efficient and orderly administration of the Wisconsin Pollutant

Discharge Elimination System (“WPDES”) permit program, including

stability in the rules that govern the program.

The movants offer this amicus brief to bring the perspective of

the regulated community before the Court as it considers whether to

grant DNR’s Petition for Review of the Court of Appeals decision in the

above matter.

SUMMARY OF POSITION

The five citizens and environmental group who challenged

DNR’s reissuance of the Fort James WPDES permit disagree with the
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policy contained in two administrative rules – § NR 217.04(1)(a)2, Wis.

Admin. Code, relating to controlling phosphorous, and § NR 106.145,

Wis Admin. Code, relating to trace level mercury discharges. They

seek to use the permit review mechanism under Wis. Stat. § 283.63 as a

vehicle for advancing their policy challenge.

The Wisconsin Department of Natural Resources does not issue

WPDES permits in a vacuum. Instead, it acts as the duly delegated

agent of the U.S. Environmental Protection Agency pursuant to very

specific procedures and grants of authority contained in the federal

Clean Water Act.

In order to obtain delegated authority, a state must show that it

has the necessary legal framework, including administrative rules, to

administer the program in a manner that is consistent with federal law.

Changes in a state’s legal framework, including administrative rules,

must be submitted to the U.S. Environmental Protection Agency for

review and approval. The federal approval is subject to its own specific

notice and comment procedures, and the opportunities for judicial

review of EPA’s actions are both detailed and limited. All of this is

detailed below.

By holding that the administrative hearing on a petition to review

a WPDES permit must consider whether state administrative rules

comply with federal law, the Court of Appeals did not give proper
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deference to the federal approvals of state rules, and created a collateral

challenge pathway to the validity of the rules even though such

challenges were already time barred under applicable federal law.

Reduced to its most simple terms, in order to operate the federal

Clean Water Act in the first instance, DNR must show to EPA’s

satisfaction that its administrative rules comply with the corresponding

provisions of the federal Clean Water Act. EPA must specifically make

these consistency findings and issue its approval.

The EPA approval is subject to strict limitations on the

timeframe and mechanisms for challenge, described below. Congress

intended to bring finality to EPA determinations about state program

compliance with federal Clean Water Act requirements. Because DNR

is acting as the delegate of EPA in issuing WPDES permits, Congress

was fully within its rights to set forth mandatory challenge mechanisms

for EPA consistency findings, and by extension, prevent collateral

attacks in state proceedings long after EPA action was final.

The Court of Appeals decision has the effect of overriding

federal limitations on the time for challenging EPA’s consistency

determinations and replaces the Congressional policy of finality after

120 days of an EPA decision with a process that provides a new
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challenge opportunity with every newly issued or reissued WPDES

permit.1

Moreover, the consistency and uniformity policy of state

administrative rules, described in the Argument section, below, is lost if

Administrative Law Judges make case-by-case exceptions to duly

promulgated state administrative rules. As a matter of state law, such a

ruling would replace the statutory policy of uniform applicability of

duly promulgated administrative rules with a patchwork quilt of ad hoc

specialized exceptions to those rules which develop over time. Rather

than applying uniformly to all similarly situated persons, the review

opportunities opened by the Court of Appeals decision could result in

numerous case specific exceptions to what should otherwise be

uniformly applicable rules. It impermissibly shifts the power of the

Natural Resources Board to promulgate rules to an administrative law

judge in the Department of Administration Division of Hearings and

Appeals.

The Court of Appeals decision means that every time DNR

issues or reissues a WPDES permit, those who have policy

1 WPDES permits are issued for a term of up to 5 years. Wis. Stat.
§ 283.53(1). After initial permit issuance, an industrial or municipal discharger must
apply for reissuance of its permit at least 180 days before permit expiration. Wis.
Stat. § 283.53(3)(a). If there is a delay in permit reissuance, a person may continue
to operate under the expired permit if “timely and sufficient application for the
renewal” has been submitted. Wis. Stat. § 227.51(2).
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disagreements with our state’s administrative rules have a new

opportunity for a collateral attack on EPA’s prior review and approval

of the state rules. As documented in detail below, such collateral

attacks would, among other things, violate the very federal law under

which DNR operates the state program.

For these reasons, the Movants respectfully urge the Supreme

Court to grant DNR’s petition for review of this issue and decide the

issue after full briefing.

ARGUMENT

I. THE FEDERAL CLEAN WATER ACT AS AN EXERCISE
IN “COOPERATIVE FEDERALISM”

A. Congressional Policy Directives

The federal Clean Water Act prohibits the discharge of any

pollutant by any person into navigable waters (i.e., waters of the United

States) except in compliance with the Clean Water Act, including 33

U.S.C. § 1342, the National Pollution Discharge Elimination System

(“NPDES”). 33 U.S.C. §§ 1311(a) and 1342.

Congress did not want EPA to issue all municipal and industrial

water permits nationwide. Instead, the Clean Water Act encourages

states to apply to EPA for a delegation of authority to administer the

federal Clean Water Act on behalf of EPA at the state level.
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States retain flexibility to address local issues in their own rule-

making provided they stay within the framework of the Clean Water

Act. Simply parroting the corresponding federal regulation bypasses

state expertise in crafting local solutions that protect water quality while

maintaining consistency with Federal requirements.

In 1973, the Wisconsin legislature created Wis. Stat. Chapter 147

(later renumbered as Ch. 283) to provide the statutory framework for the

Wisconsin DNR to administer the federal program at the state level.2

DNR, in turn, has promulgated administrative rules that fill two ring

binders of the Wisconsin Administrative Code to provide the necessary

procedures and performance specifications for WPDES permit holders,

all with the goal of protecting Wisconsin’s surface and groundwater

quality. EPA approved Wisconsin’s program in 1973.3

The Clean Water Act’s delegation mechanism has also been

employed by the federal Clean Air Act, 42 U.S.C. § 7401, et seq., and

the Resource Conservation and Recovery Act (hazardous waste

regulatory program), 42 U.S.C. § 6921, et seq. The delegation of

federal administrative authority to states has been described in a widely

2 Ch. 74, Laws of 1973.

3 Wisconsin Request for State Program Approval for Control of Discharges
of Pollutants to Navigable Waters, 38 Fed. Reg. 31333 (Nov. 13, 1973).
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quoted phrase as a “scheme of cooperative federalism.” Aminoil U. S.

A., Inc. v. Cal. State, 674 F.2d 1227, 1229-30 (9th Cir. 1982).

B. Requirements for State Administration of the Federal
Program

The Governor of a state desiring to administer its own

wastewater permit program is required to submit to the EPA

Administrator a detailed description of the program it wishes to

administer under state law, a statement from the Attorney General (or

the attorney for those state water pollution control agencies which have

independent legal counsel) that the laws of the state provide adequate

authority to carry out the described program, a Memorandum of

Agreement with the EPA Regional Administrator, and copies of all

applicable state statutes and regulations, including those governing state

administrative procedures.4 33 U.S.C. § 1342(b); 40 C.F.R. §§ 123.21 -

.24. The Administrator must approve the state program unless the

Administrator determines that adequate authority does not exist for the

state to issue permits that apply and insure compliance with applicable

sections of the Clean Water Act, including section 1311, and to take

other actions specified in the Act. 33 U.S.C. § 1342(b)(1) - (9); 40

C.F.R. §§ 123.25 -.30.

4 Wisconsin is located in EPA’s Region 5, headquartered in Chicago.
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C. EPA’s Procedures for Initial Approval of State-
Administered Programs

EPA’s approval process for state programs also contains public

notice and comment requirements, as well as deadlines for EPA to take

certain actions and for interested persons to petition for review of these

actions.

After determining that a state program submission is complete,

EPA must publish notice of the state’s application in the Federal

Register and newspapers in the state and mail notice to known interested

persons. 40 C.F.R. § 123.61(a). The notice must provide for a

comment period of at least 45 days, a public hearing to be held within

the state no less than 30 days after notice is published in the Federal

Register, and other information related to where the submission can be

reviewed and the approval process. Id.

Within 90 days of receiving a complete application, the

Administrator must approve or disapprove the program based on the

requirements of 40 C.F.R. Part 123 and the Clean Water Act, and after

taking into consideration all comments EPA received. Id. § 123.61(b).

If the Administrator approves the state’s program, the

Administrator must notify the state and publish notice in the Federal

Register. Id. § 123.61(c). If the Administrator determines that the state

permit program does not meet the requirements of 33 U.S.C. § 1342(b)
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or does not conform to the guidelines issued under § 1314(i)(2), the

Administrator must inform the state of any revisions or modifications

that the state must make to conform to such requirement or guidelines.

33 U.S.C. § 1342(c)(1); 40 C.F.R. § 123.61(d).

D. EPA Retains Continuing Oversight of State Programs

Wisconsin received initial approval for its delegated program in

1973, see n. 3. That however was the beginning, rather than the end of

EPA oversight of the state program.

1. EPA Review of Proposed WPDES Permits

Once a state program is approved by EPA, the state must send

the EPA Regional Administrator a copy of each permit application and

notice every action related to the consideration of such application,

including each permit proposed to be issued by the state, unless more

limited review is provided in a Memorandum of Understanding between

EPA and the state. 33 U.S.C. §§ 1342(b)(4) and (d)(1); 40 C.F.R.

§ 123.44. The Regional Administrator has 90 days to object in writing

to the issuance of a proposed permit as being outside the guidelines and

requirements of the Clean Water Act. 33 U.S.C. § 1342(d)(2); 40

C.F.R. § 123.44(a) and (c). The state or any interested person may

request that EPA hold a public hearing on the objection. Id.

§ 123.44(d)(3)(e).
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After the Regional Administrator makes a final determination on

the objection, an interested person may obtain review of the Regional

Administrator’s objection in Federal District Court under Section 10 of

the Administrative Procedure Act. Washington v. U.S. EPA, 573 F.2d

583, 587 (9th Cir. 1978) (Administrator’s objection to issuance of

permit by an approved state is subject to judicial review under

Administrative Procedure Act § 10, 5 U.S.C. §§ 701-706).

Of most significance here, an interested person may challenge

the Administrator’s decision not to object to a permit if the proposed

permit allegedly violates applicable federal requirements, or if EPA has

failed to consider if other unlawful factors have tainted its decision

making. Save the Bay, Inc. v. Administrator of EPA, 556 F.2d 1282,

1296 (5th Cir. 1977). Rather than use this federally mandated

mechanism to review EPA’s determinations on the Fort James permit

and underlying state administrative rules, the challengers have

convinced the Court of Appeals to create a new challenge pathway that

contradicts federal law.

2. EPA Review of New and Changed State
Administrative Rules

Revisions to approved state programs follow a procedure similar

to the initial application. Program revision may be necessary when state

administrative rules are revised. 40 C.F.R. § 123.62(a). Either EPA or
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the approved state may initiate program revision, although states must

keep EPA fully informed of proposed modifications to its basic

statutory or regulatory authority, its forms, procedures, or priorities. Id.

To revise a state program, the state submits modified program

documents to EPA. Id. § 123.62(b)(1). If EPA determines the revision

is substantial, it issues public notice (in the Federal Register, state

newspapers and mail to interested persons) and provides at least a 30

day public comment opportunity. Id. § 123.62(b)(2). Program revisions

become effective upon approval of EPA’s Regional Administrator, and

notice of approval of any substantial revision is published in the Federal

Register. Id. § 123.62(b)(4).

3. Challenge Opportunities for EPA Decisions to
Approve State Programs

Any interested person may apply for review of the

Administrator’s action in making any determination as to a state permit

program issued under 33 U.S.C. § 1342(b), and must seek review in the

U.S. Court of Appeals for the federal judicial circuit in which such

person resides or transacts business which is directly affected by such

action. 33 U.S.C. § 1369(b)(1); 5 U.S.C. § 703 (providing that the form

of proceeding for judicial review under the Administrative Procedure

Act is the special statutory review proceeding relevant to the subject
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matter in a court specified by statute).5 A petition for review of such an

action must be filed within 120 days of the Administrator’s action. Id.

No such challenge was filed when EPA approved the two administrative

rule provisions in dispute here, and found them to be consistent with

federal Clean Water Act requirements.

E. Effect on Comprehensive Planning.

The Clean Water Act has an extensive planning component. See,

33 U.S.C. §§ 1288 and 1290. A detailed discussion is impractical in an

amicus brief; it is worth noting that planning agencies rely on finality

and predictability in state rules in conducting their functions.

Wastewater treatment upgrades often require years of planning, large

capital outlays and significant annual operating expenses. If there is no

limit to challenging federally approved rules, orderly planning for

enhanced wastewater treatment by both municipalities and industry

becomes much more difficult.

II. RELATIONSHIP TO WISCONSIN LAW AND
PROGRAMS.

The Court of Appeal’s decision opens a new door to the

collateral attack on state administrative rules that have been approved

5 American Forest & Paper Ass’n v. U.S. EPA, 137 F.3d 291, 295 (5th Cir.
1998) (“The [Clean Water Act] grants the federal courts of appeals original
jurisdiction over challenges to determinations regarding state permitting programs
under [Clean Water Act] § 402(b) [33 U.S.C. § 1342(b)].”); Washington v. U.S. EPA,
573 F.2d 583, 587 (9th Cir. 1978) (federal court of appeals has jurisdiction to review
items listed in the Clean Water Act § 509(b)(1) (33 U.S.C. § 1369(b)(1)).
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by EPA each time a WPDES permit is issued or reissued. To better

illustrate how review opportunities open and close, this section provides

a summary of the Wisconsin administrative rule making process and ties

that back to the federal approval of those rules under Clean Water Act

delegation procedures.

A. Wisconsin Administrative Rule Making Procedures

Under the Wisconsin Administrative Procedure Act, a “rule” is

defined as “a regulation, standard, statement of policy or general order

of general application which has the effect of law and which is issued by

an agency to implement, interpret or make specific legislation enforced

or administered by the agency or to govern the organization or

procedure of the agency…” Wis. Stat. § 227.01(13).

The statutes and case law require agencies to “promulgate as a

rule each statement of general policy and each interpretation of a statute

which it specifically adopts to govern its enforcement or administration

of that statute….” Wis. Stat. § 227.10(1).

Subchapter II of Wis. Stat. Chapter 227 sets forth an extensive

set of requirements for agency promulgation of administrative rules.

Proposed rules are reviewed by the Legislative Council’s Clearing

House (Wis. Stat. §§ 227.14 and 227.15). Public comment and often

public hearings are required. Wis. Stat. §§ 227.16 and 227.18. The

Legislature has its own process for reviewing administrative rules prior
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to promulgation, Wis. Stat. § 227.19. Upon final adoption, rules must

be filed with the Legislative Reference Bureau (Wis. Stat. § 227.20) and

published as directed in Wis. Stat. § 227.21. DNR rules must be

approved by the Natural Resources Board. Wis. Stat. § 15.34(1).

Amendments to existing rules must go through the same steps

described above before they can become effective.

B. Finality of EPA Determinations

EPA’s process for reviewing and approving both new and

changed administrative rules dealing with WPDES permit issuance is

described in detail above. In making its findings, EPA is determining

that the state rules which underwent the Wis. Stat. Ch. 227 process

described in the prior section, comply with the corresponding

requirements of the federal Clean Water Act and federal regulations

adopted thereunder.

EPA’s decision to approve new or modified state rules can only

be challenged in federal court, and only within 120 days of EPA’s

determination. The challenge opportunity in Wis. Stat. § 227.40 is

confined to non-federal issues, as Congress has pre-empted the field for

review of federal issues by virtue of the mandatory federal mechanisms

described above for reviewing EPA program approvals.
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CONCLUSIONS

For all of the reasons stated above, the movants respectfully

request that the Court grant the DNR Petition for Review of the Court of

Appeals decision so that the issues raised above can be more fully

developed for consideration and determination by the Court.

Respectfully submitted this 26th day of May, 2010.

/s Richard J. Lewandowski
Richard J. Lewandowski
State Bar No. 1018459
Whyte Hirschboeck Dudek S.C.
33 East Main Street, Suite 300
Madison, WI 53703-4655
Tel: (608) 255-4440
Fax: (608) 258-7138

Attorneys for Georgia-Pacific
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/s Todd E. Palmer
Todd E. Palmer
State Bar No. 1020197
DeWitt Ross & Stevens S.C.
2 East Mifflin Street, Suite 600
Madison, WI 53703-2889
Tel: (608) 255-8891
Fax: (608) 252-9243

Attorneys for Wisconsin Paper
Council, Inc.

/s Steven Heinzen
Steven Heinzen
State Bar No. 1032278
Godfrey & Kahn S.C.
One East Main St., Suite 500
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Tel: 608) 284-2244
Fax: (608) 257-0609

Attorneys for Wisconsin
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David A. Crass
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Tel: (608) 257-3501
Fax: (608) 283-2275

Attorneys for Wisconsin Dairy
Business Association
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Wisconsin Wildlife Federation, Milwaukee 
Riverkeeper, Clean Wisconsin and the Sokaogon 
Chippewa Community of Mole Lake (“Amici”) urge this 
Court to affirm the Court of Appeals and reject the 
Wisconsin Department of Natural Resources’ (DNR’s) 
attempt to vastly expand its authority by, inter alia, 
rewriting state water law. 

 
The primary law in question here is Wis. Stat. § 

283.31(3)(d)2., which unambiguously requires that 
Wisconsin Pollution Discharge Elimination System 
(WPDES) permits contain conditions “necessary to comply 
with any applicable federal law or regulation”—namely, 
the federal Clean Water Act (CWA).1

                                                 
1 Wis. Stat. § 283.31(3) states in part: 

  Consistent with this 
statute, Clean Water Action Council of Northeastern 
Wisconsin et al. (“the Council”) requested that DNR 

 
(3) The department may issue a permit under this section 

for the discharge of any pollutant, or combination of pollutants, . 
. . upon condition that such discharges will meet all the 
following, whenever applicable: 

 
. . . . 
 
(d) Any more stringent limitations, including those: 

1. Necessary to meet federal or state water quality 
standards, or schedules of compliance established by 
the department; or 
2. Necessary to comply with any applicable federal law or 
regulation . . .  
 

(emphasis added). 



2 
 

conduct the default “reasonable potential” analysis 
required by federal regulations and include appropriate 
limits for mercury and phosphorus in the Fort James 
permit.  40 C.F.R. § 122.44(d)(1)(i).   DNR refused to do so.  
Accordingly, the Court of Appeals remanded the permit 
back to DNR to hold a hearing on Respondents’ request.  

 
This Court should similarly reject DNR’s attempt to 

secure broad and unprecedented power to: 
 

 Rewrite unambiguous statutes enacted by the 
Legislature 

 Upset the state-federal partnership that 
implements the CWA and ensures  protection of 
Wisconsin’s rivers, lakes, and streams  

 Avoid review of DNR decisions regarding WPDES 
permits issued in violation of Wisconsin law.  

 
 

I. THIS COURT SHOULD REJECT DNR’S 
BOLD ASSERTION OF AUTHORITY TO 
REWRITE STATE STATUTES.  

 
 

As noted above, Wis. Stat. § 283.31(3)(d)2. requires 
that WPDES permits contain conditions “necessary to 
comply with any applicable federal law or regulation.”  
Yet DNR claims it is entitled to ignore this plain language 
and insert words into the statute that are not there; to wit, 
that Wis. Stat. § 283.31(3)(d)2. only applies to federal 
requirements which EPA has “overpromulgated” by rule.  
(DNR Br. at 22-26.)  DNR justifies its power grab by 
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asserting that “DNR’s interpretation is due great weight 
deference regardless of whether the statute is ambiguous.” 
(DNR Reply at 6.)  If DNR is free to contradict 
unambiguous language enacted by the Legislature, DNR 
is almost literally above the law. 

 
The DNR is flatly wrong when it says the Court 

must defer to its interpretation of Wis. Stat. § 283.31(3)(d)2. 
regardless of whether it is ambiguous.  Statutory 
interpretation begins with the language of the statute.  
State ex rel. Kalal v. Circuit Court for Dane County, 2004 WI 
58, ¶45, 271 Wis. 2d 633, 681 N.W.2d 110.   If analysis of 
the language yields a plain, clear statutory meaning, then 
there is no ambiguity, and the statute is applied according 
to this ascertainment of its meaning.  Id.   

 
“Only when a statute is ambiguous do courts apply 

rules of statutory construction or look to extrinsic evidence 
of the legislature’s intent, such as an agency’s interpretation.”  
Dep’t of Revenue v. River City Refuse Removal, Inc., 2007 WI 
27, ¶27, 299 Wis. 2d 561, 729 N.W.2d 396 (citing UFE Inc. v. 
LIRC, 201 Wis. 2d 274, 281, 548 N.W.2d 57 (1996)) 
(emphasis added); see also id. ¶32 (“We are not bound by 
an agency's interpretation of statutory language, but we 
do at times defer to an agency when presented with an 
ambiguous statute.”) (emphasis added).  Furthermore, 
inserting language into a statute, as the DNR has done 
here, needlessly complicates statutory interpretation and 
undermines legislative intent.  See Kalal, 2004 WI 58, ¶47 
(“Statutory interpretation involves the ascertainment of 
meaning, not a search for ambiguity.”) (quoting Bruno v. 
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Milwaukee County, 2003 WI 28, ¶25, 260 Wis. 2d 633, 660 
N.W.2d 656). 

 
Like Wisconsin courts, the U.S. Supreme Court has 

stated in Chevron U.S.A. Inc. v. Natural Resources Defense 
Council, Inc., that if “Congress has directly spoken to the 
precise question at issue …, that is the end of the matter.”  
467 U.S. 837, 842-43 (1984).2

                                                 
2 To the extent this case concerns agency interpretations of 

federal statutes, the Chevron analysis applies.  See Preston v. Meriter 
Hosp., Inc., 2005 WI 122, ¶28, 284 Wis. 2d 264, 700 N.W.2d 158 
(applying Chevron to agency interpretation of federal statute 
prohibiting “patient dumping”).   

  Based on this framework, the 
federal courts have frequently struck down interpretations 
of the Clean Water Act by EPA that were found to 
contradict the unambiguous language of the statute. See, 
e.g., Waterkeeper Alliance, Inc. v. Am. Farm Bureau, 399 F.3d 
486, 498 (2nd Cir. 2005) (striking down EPA interpretation 
which failed to take into account statutory language 
requiring permits to “assure compliance with all 
applicable requirements”); Friends of the Earth, Inc. v. EPA, 
446 F.3d 140, 145-46 (D.C. Cir. 2006) (holding “daily” load 
means daily load even if EPA believes calculating loads on 
a different time basis would be better policy); see also 
Columbus & Franklin County Metropolitan Park District v. 
Shank, 600 N.E.2d 1042, 1054, 1074-75 (Ohio 1992) 
(rejecting state agency interpretation of state 
implementing statute when it conflicted with 
unambiguous language of statute).  This Court should 
similarly reject the DNR’s interpretation of Wis. Stat. § 
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283.31(3)(d)2. as completely at odds with the clear 
statutory language.  
 
 Amici also disagree with DNR’s attempt to re-cast 
this case as a simple statutory construction issue, not an 
issue of the DNR’s own authority.  (DNR Reply at 2-6.) 
Here, DNR is interpreting Wis. Stat. § 283.31(3)(d)2. to 
argue that it has authority to issue permits that the 
statutory language explicitly prohibits it from issuing.  No 
deference is owed to that interpretation.  Wis. Power & 
Light Co. v. PSC, 181 Wis. 2d 385, 392, 511 N.W.2d 291 
(1994) (“courts owe no deference to an agency's 
determination concerning its own statutory authority”); 
see also Froebel v. DNR, 217 Wis. 2d 652, 663-64, 579 N.W.2d 
774 (Ct. App. 1998) (“[i]f there is any reasonable doubt as 
to the existence of an implied power of an administrative 
agency, it should be resolved against the exercise of such 
authority”).  
 
 Even if Wis. Stat. § 283.31(3)(d)2. were ambiguous 
and this case did not concern DNR’s authority, DNR is 
still not entitled to great weight deference under Racine 
Harley-Davidson, Inc. v. State, 2006 WI 86, ¶16, 292 Wis. 2d 
549, 717 N.W.2d 184. (DNR Reply at 4.)  Most glaringly, 
and contrary to DNR’s representation, the Department’s  
interpretation of Wis. Stat. § 283.31(3)(d)2. is not “long 
standing.” The documents DNR cites in its appendix for 
its supposed “long-standing” interpretation all post-date 
the August 24, 2005, Fort James permit decision at issue 
here and thus could not have been the basis for that 
decision.  (DNR Reply at 5.)  Further, interpreting the 
language of Wis. Stat. § 283.31(3)(d)2. requires no 
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specialized expertise, well positioning the courts to 
address this issue.  Citations to the Federal Register and 
other documents showing that state CWA permitting rules 
need not exactly track or parrot the federal language 
(DNR Reply at 8; Amicus Brief of Georgia-Pacific 
Consumer Products  at 3), are simply irrelevant. The fact 
that states may formulate rules that meet or exceed the 
requirements of the CWA is completely consistent with 
the Wisconsin Legislature acting through Wis. Stat. § 
283.31(3)(d)2. to assure that Wisconsin’s permit program 
not fall below minimum federal requirements.  
 

DNR’s attempt to rewrite the clear language of Wis. 
Stat. § 283.31(3)(d)2. is owed no deference, and its 
interpretation of this statute should be rejected.    

 
 

II. THE CWA PERMITTING SCHEME 
REQUIRES THAT STATE AGENCIES AND 
COURTS APPLY FEDERAL LEGAL 
PRINCIPLES. 

 
 

Aside from contradicting the plain language of Wis.  
Stat. § 283.31(3)(d)2., DNR’s interpretation upsets the 
state-federal partnership relied on in implementing the 
CWA.    
 
 As prior briefs submitted in this case have agreed, 
the CWA observes a system of cooperative federalism to 
achieve its goals—including administration and 
enforcement of the water discharge permitting 
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programs—where a state demonstrates that its program 
complies with the Act.  33 U.S.C. § 1342(b) (2006).  This 
regulatory scheme allows a state to enact rules that exceed 
the CWA’s requirements and that suit the unique features 
of the state, but also requires that state statutes, 
regulations, and permits conform to the Act’s minimum 
requirements and implementing regulations.  33 U.S.C. § 
1311(b)(1)(C); see PUD  No. 1 of Jefferson County  v. Wash. 
Dep't of Ecology, 511 U.S. 700, 704 (1994).   
 
 Wis. Stat. § 283.31(3)(d)2. is a critical mechanism in 
ensuring Wisconsin’s permitting rules comply with the 
minimum requirements of federal water law.  It allows 
DNR to refer to federal regulations to fill gaps in 
Wisconsin law on a permit-by-permit basis where  
Wisconsin has failed to create rules addressing certain 
aspects of federal law.3

 

  That is exactly what happened 
here, where Wisconsin rules did not mandate water 
quality-based permit limits for mercury and phosphorus. 
The Council properly requested that DNR conduct a 
reasonable potential analysis for these pollutants pursuant 
to 40 C.F.R § 122.44(d)(1)(i) and set permit limits 
accordingly.   

Amici’s interpretation of the statutory scheme is not 
unique.  Cases from numerous other jurisdictions have 
held that their states’ laws explicitly or by implication 
should be read to require adherence to federal CWA 

                                                 
3 DNR agrees that such gap-filling occurs, but incorrectly 

concludes that it only occurs at the federal rule-making level.  (DNR 
Reply at 9.)   
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minimum requirements. E.g., Hughey v. Gwinnett County, 
609 S.E.2d 324, 327 (Ga. 2004) (Georgia’s regulations 
“mirror and incorporate the federal regulations”); 
Columbus & Franklin County Met. Park Dist. v. Shank, 600 
N.E.2d 1042, 1056 (Ohio 1992) (employing federal 
regulations and interpretation under CWA to interpret 
state statutes); Sierra Club Mackinac Chapter v. Dept. of 
Envtl. Quality, 747 N.W.2d 321 (Mich. Ct. App. 2008) 
(applying CWA to strike down state agency-issued 
permit); Peabody Coal Co. v. Pollution Control Bd., 344 
N.E.2d 279, 283 (Ill. App. Ct. 1976) (Illinois law requires 
state board to comply with federal law).  

 
 These cases also support the proposition that DNR 

and Wisconsin courts are capable of applying federal 
water law, and can be expected to do so as uniformly 
across the state as they apply Wisconsin law. See Froebel v. 
Meyer, 217 F.3d 928, 936 (7th Cir. 2000) (noting Wisconsin 
administrative law judge would have been competent to 
hear federal CWA claims if appellant had raised those 
claims at the state level).  As the Alabama Supreme Court 
pointed out in rejecting an argument that Alabama courts 
cannot interpret the CWA, state courts must routinely 
interpret the Federal Constitution and a variety of federal 
statutes.  Ex parte Fowl River Protective Assoc., Inc., 572 So. 
2d 446, 449-50 (Ala. 1990); see also Am. Paper Inst., Inc. v 
EPA, 890 F.2d 869, 875 (7th Cir. 1989) (“The state courts are 
perfectly competent to decide questions of federal law.”). 

 
DNR and other amicus parties in this case have 

suggested only EPA may review whether WPDES permits 
violate federal law. (E.g., DNR Br. at 16-20.) It is true that 
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EPA is not helpless to prevent DNR permitting from 
wandering below what is required by federal law, but in 
practice EPA does not often intervene in DNR permitting.  
The DNR and EPA periodically create agreements setting 
forth each agency’s role in environmental programs, 
including water discharge programs.  See FY 2009-2011 
Environmental Performance Partnership Agreement, Wis. 
Dep’t of Nat. Res.-U.S. EPA, (Apr. 15, 2010)4

 

; 40 C.F.R. § 
123.24 (providing for agreements between states and 
regional administrator).  Under the current agreement, 
EPA reviews only a fraction of the WPDES permits, and 
EPA even allows DNR to decide what permits EPA should 
review.  Environmental Performance Partnership 
Agreement at 123-24 (providing that EPA will only review 
ten to twelve major permits every year and specifying 
permits for review in 2010).  EPA’s non-objection to the 
Fort James permit was consistent with its discretionary 
decision to limit its review of DNR-issued permits.  

If, however, DNR is allowed to detach WPDES 
permitting from any direct contact with federal law and 
regulations, this hands-off approach will necessarily 
change. In order to ensure compliance with federal law, 
EPA will be forced to either micromanage the WPDES 
permit program by reviewing far more permits than it 
now reviews, 40 C.F.R. § 123.44, or EPA will have to take 
back direct control of NPDES permitting in Wisconsin, see 
33 U.S.C. § 1342(c)(3); 40 C.F.R. § 123.63(a).  Either of these 
scenarios would require that local permit disputes be 

                                                 
4 Available at 

http://dnr.wi.gov/environmentprotect/enppa/EnPPA2009-11.pdf.    

http://dnr.wi.gov/environmentprotect/enppa/EnPPA2009-11.pdf�
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resolved at EPA’s Region 5 offices in Chicago or at EPA 
headquarters in Washington D.C.  Such an arrangement is 
not attractive to anyone concerned, including the 
regulated community, citizens seeking tighter permits 
limits, DNR, and likely EPA. 
 
 In sum, DNR’s novel interpretation of Wis. Stat. § 
283.31(3)(d)2. would upset the longstanding state-federal 
partnership in administering the WPDES permit program, 
and would result in federal micromanagement of 
Wisconsin’s program.  That interpretation should be 
rejected.  
  
 

III. PARTIES AGGRIEVED BY DNR WPDES 
PERMIT DECISIONS MUST BE ALLOWED 
AN EFFECTIVE AVENUE OF APPEAL 
WITHIN DNR AND TO THE COURTS.  

 
 

Federal law clearly requires that there be an 
opportunity for review in state forums of both the 
approval and the denial of NPDES permits, 40 C.F.R. § 
123.30, and no one has claimed that Wisconsin law fails to 
allow such review. Nonetheless, the DNR and other 
amicus parties suggest the Council somehow pursued the 
wrong remedy in appealing a permit that it believed 
would harm the environment.  The alternative remedies 
proposed by DNR and other amicus parties in this case are 
unworkable and cannot be what the Legislature intended.  
Brunton v. Nuvell Credit Corp., 2010 WI 50, ¶16, 325 Wis. 2d 
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135, 785 N.W.2d 302 (“Statutory language is read to  . . . 
avoid absurd results.”). 
 

DNR and Amicus Georgia Pacific Consumer 
Products et al. suggest that the Council should have sued 
EPA for failing to object to the Fort James permit,  
although DNR concedes that the public’s opportunity to 
challenge EPA review, or lack of review, of WPDES 
permits is “limited.” (DNR  Reply at 11; Amicus Brief of 
Georgia-Pacific Consumer Products at 9.)  In fact, 
considerable authority indicates that there is never an 
opportunity to challenge EPA decisions with regard to 
state issued NPDES permits.  E.g., Am. Paper Institute, 890 
F.2d at 874; Sierra Club Mackinac Chapter, 747 N.W.2d at 
330. In any case, no one claims that an action can be 
brought for judicial review in the routine case, like this 
one, where EPA exercised its discretion not to use its 
limited resources to object.  Save the Bay, Inc. v Admin’r, 556 
F.2d 1282, 1295 (5th Cir. 1977).  
 

Additionally, it is well-established that appealing 
state permit decisions in federal court would create a 
“most improbable and awkward division of review.” Am. 
Paper Inst., 890 F.2d at 874.  It makes little more sense to 
ask parties aggrieved by permit decisions to sue EPA in 
federal court on federal issues while raising state issues in 
state administrative appeals or state court.    
 

Misconstruing this case as a challenge to a rule, the 
Municipal Environmental Group amici suggest that the 
Council is pursuing the wrong remedy, and that it is 
somehow being impatient by appealing a WPDES permit 
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that the Council believes violates the law.  Instead, the 
Council should go through the three or four year process 
of trying to get a new Wisconsin rule enacted that changes 
the law.  (Municipal Environmental Group Amicus Br. at 
12-13.) Once this rulemaking is completed, after years of 
arguably illegal pollution had occurred, the Council could 
ask that the permit be modified or renewed with changes.  
 

The municipalities’ argument is absurd.  Indeed, if 
DNR had construed a Wisconsin statute to deny a permit 
or impose a condition in a permit that a member of the 
Municipal Group found onerous, Amici doubt the Group 
would tell its members to buck up and put up with the 
illegal permit decision for however many years it took to 
establish a new rule. 
 

The Georgia-Pacific Consumer Products Amici 
argue that the last chance for members of the public to 
challenge the Wisconsin program’s compliance with 
federal law was within 120 days of EPA’s approval of the 
program in 1973. (Georgia-Pacific Amicus Br. at 14.)  This 
claim is entirely off point.  The Council is not claiming in 
this case that there is anything wrong with the Wisconsin 
statutes or rules. It asks only that DNR properly apply 
Wisconsin law by observing federal law as directed in 
Wis. Stat. § 283.31(3)(d)2.  

 
In fact, if a challenge to the Wisconsin program had 

been filed in 1973 on the basis that the Wisconsin 
permitting program allowed permits to be granted that 
violated federal law, that challenge should have been 
rejected on the ground that the Legislature had 
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unambiguously provided that no permits could be 
granted that failed to comply with “any applicable federal 
law or regulation.”  The program may not have been 
approvable in 1973 if Wisconsin statutes were as mutilated 
as DNR now proposes, and it will not be maintainable in 
the future if DNR is allowed in effect to drop compliance 
with federal law as an element of WPDES permitting.   
 

CONCLUSION 

Amici respectfully request that this Court uphold 
the decision of the Court of Appeals in this case.  
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Respectfully submitted this ___ day of October,  
2010. 

 
Attorneys for Amici Wisconsin Wildlife 
Federation, Milwaukee Riverkeeper, Clean 
Wisconsin and Mole Lake Band 
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