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Y ou are hereby notified that the Court has entered the following opinion and order:

2012AP2564 State of Wisconsin v. Michael M. Moffett (L.C. #2009CF143)

Before Brown, C.J., Reilly and Gundrum, JJ.

Michael M. Moffett appeals pro se from an order denying his motion for postconviction
discovery. Based on our review of the briefs and record, we conclude at conference that this
case is appropriate for summary disposition. See Wis. STAT. RULE 809.21 (2011-12).> We

affirm the order of the circuit court.

Moffett was convicted following a jury trial of first-degree intentional homicide. The

charge stemmed from Moffett’ s actions in the shooting death of Luis DelL eon in Sheboygan.

L All references to the Wisconsin Statutes are to the 2011-12 version.
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By counsel, Moffett filed a direct appea arguing that the evidence was insufficient to
support the conviction. Specifically, Moffett maintained that the evidence showed he had an
actual and reasonable belief that he was in imminent danger, thus justifying his use of deadly
force. We rglected Moffett’s argument and summarily affirmed the judgment of conviction. See

State v. Moffett, No. 2011AP1290-CR, unpublished op. and order (W1 App Feb. 15, 2012).

Moffett subsequently filed a pro se motion for postconviction discovery. The motion
sought copies of witness statements and documents prepared by the witnesses, copies of all
photographs from the investigation, and the opportunity to copy, inspect, or photograph all
pieces of evidence. The circuit court denied Moffett’s request on the ground that Moffett had
already had his appeal of right and was “not entitled to obtain at public expense materials to
proceed in any further manner.” When Moffett filed another motion essentially seeking the same

relief, the court again denied it for “[t]he reasons stated.”? This appeal follows.

In State v. O’'Brien, 223 Wis. 2d 303, 323, 588 N.W.2d 8 (1999), our supreme court
recognized that a criminal defendant has a limited right to postconviction discovery. However,
to obtain postconviction discovery, the defendant must first establish that the sought-after
evidence is consequential to the case. 1d. Evidence is consequential when there is a reasonable
probability it would have resulted in a different outcome. 1d. The circuit court has discretion to
grant or deny a request for postconviction discovery. State v. Ziebart, 2003 WI App 258, 132,

268 Wis. 2d 468, 673 N.W.2d 369.

% The State acknowledges that the circuit court was mistaken to the extent it suggested that there
is no right to postconviction discovery after the defendant has completed his direct appeal. Nonethel ess,
the State submits that the court’s order denying Moffett’s motion for postconviction discovery can be
affirmed on other grounds. See, e.g., State v. Baudhuin, 141 Wis. 2d 642, 648, 416 N.W.2d 60 (1987).
We agree.
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Here, we conclude that Moffett was not entitled to postconviction discovery for two
reasons. Firdt, it appears from Moffett’s appellate brief that the materials he seeks were aready
provided to the defense before trial. Thus, there was no basis for his discovery request directed
at the State.® Second, even if the materials had not been provided, Moffett’s motion fails to show
that they are consequentia within the meaning of O'Brien. Instead, his motion simply relies on
unspecified claims of ineffective assistance of counsel. Such allegations are insufficient to

entitle him to the materials. Accordingly, we affirm the order of the circuit court.
Upon the foregoing reasons,

IT IS ORDERED that the order of the circuit court is summarily affirmed, pursuant to

Wis. STAT. RULE 809.21.

Diane M. Fremgen
Clerk of Court of Appeals

% If Moffett wished to compel trial counsel to turn over discovery materials to him, he needed to
seek that relief in the circuit court.
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