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Y ou are hereby notified that the Court has entered the following opinion and order:

2012AP1913 Chad E. Coomer v. Allstate Property and Casualty Insurance
Company (L.C. #2011CV3722)

Before Neubauer, P.J., Reilly and Gundrum, JJ.

Chad E. Coomer appeals from the circuit court’s grant of summary judgment in favor of
Allstate Property and Casuaty Insurance Company (Allstate), wherein the circuit court
determined that Coomer’ s insurance policy prevented him from stacking his uninsured motorist
coverage from a second vehicle. Based upon our review of the briefs and record, we conclude at

conference that this case is appropriate for summary disposition. See Wis. STAT. RULE 809.21
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(2011-12). Pursuant to our decision in Belding v. Demoulin, 2013 WI App 26,  Wis. 2d
__ NWwW.2d __, which was released after the briefing in this case, we conclude that the
antistacking provision in Coomer’s policy was unenforceable due to the law in effect at the time

of hisaccident. We reverse and remand.

In July of 2011, Coomer sustained injuries in a motorcycle accident involving an
uninsured motorist. At the time, Coomer owned Allstate insurance policies on two separate
vehicles. One policy covered the motorcycle he was riding at the time of the accident, and the
other covered Coomer’s Chevrolet truck. Each policy provided uninsured motorist (UM)
coverage with a $100,000-per-person limit. Coomer’s motorcycle accident claim exceeded
$100,000 and he invoked the UM coverage on his truck, seeking to stack it with the motorcycle
policy coverage. Allstate paid the $100,000 limit under the motorcycle policy, but denied
coverage under the truck policy, citing an exclusion within the insurance agreement for vehicles
“cover[ed] under another policy,” aso known as a“drive other car” exclusion.® The circuit court

granted Allstate’' s summary judgment motion based on the “drive other car” exclusion.

Coomer’s accident occurred during the two-year effective period for Wis. STAT.
§ 632.32(6)(d) (2009-10),% which stated in pertinent part that “[n]o policy may provide that ...
the limits for any uninsured motorist coverage ... under the policy may not be added to the limits

for similar coverage ... except that a policy may limit the number of motor vehicles for which

! The policy provided as follows: “EXCLUSIONS—What is not covered. We will not pay any
damages an insured person is legally entitled to recover because of ... bodily injury to any person while
in, on, getting into or out of, or when struck by a vehicle you own which is insured for this coverage
under another policy.”

2 All references to the Wisconsin Statutes are to the 2009-10 version unless otherwise noted.
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the limits of coverage may be added to 3 vehicles.” Coomer contends that under this statute, the
“drive other car” exclusion is unenforceable and cannot be invoked to prevent him from stacking

the UM coveragein histwo policies.

Also in effect during this period was Wis. STAT. 8 632.32(5)(j), which provides in part
that an insurance policy may exclude from coverage “a loss resulting from the use of a motor
vehicle that ... [i]s owned by the named insured ... [and] [i]s not described in the policy under
which the clam is made.” Allstate maintains that subsection (5)(j) permits antistacking

provisions and renders enforceable the “drive other car” exclusion in Coomer’ s policy.

The materia facts in this case are undisputed and our review is de novo. Estate of
Genrich v. OHIC Ins. Co.,, 2009 WI 67, Y10, 318 Wis. 2d 553, 769 N.W.2d 481 (the
interpretation and application of a statute to a set of undisputed facts is a question of law). We
determine that this case is controlled by Belding, and pursuant to its holding, we conclude that
under the short-lived law in effect a the time of Coomer’s accident, the policy’s “drive other
car” exclusions were unenforceable and Coomer was entitled to stack the UM coverage limits for

histwo insured vehicles. Belding,  Wis.2d |, 11, 21.

In Belding, we addressed the interplay of the statutes cited by the parties in this appeal.
Our analysis pointed to the directive in Wis. STAT. 8 632.32(5)(e) that “[a] policy may provide
for exclusions not prohibited by sub. (6) or other applicable law.” Thus, under the plain
language of § 632.32(5)(e), if a prohibition enumerated in § 632.32(6) applies, then the exclusion
is barred. Belding, ~ Wis.2d |, 1115, 18. During the period of 2009-11, § 632.32(6)(d)
prohibited antistacking provisions applicable to multiple UM coverages. Belding, _ Wis. 2d

___, 7916, 21. Therefore, the “drive other car” exclusion under § 632.32(5)(j) is barred and
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cannot operate to prevent Coomer from adding together the two separate UM coverages

purchased for histwo separate vehicles. Belding, _ Wis.2d |, f119-21.

Allstate contends that when read in context, Wis. STAT. 8 632.32(5)(j) is more specific

than 8§ 632.32(6)(d), and should therefore control. As stated in Belding:

[The] claim that the “drive other car” exclusion controls disregards
the admonition in Wis. STAT. 8§ 632.32(6)(d) that “[n]o policy may
provide that ... the limits for any uninsured motorist coverage ...
under the policy may not be added to the limits for similar
coverage” regardless of the number of policies involved or
vehicles shown on the policy. More fundamentally, [this]
interpretation wholly ignores § 632.32(5)(e), which was enacted in
1975 and left in force by the 1995 amendments, and has
continuously directed that only exclusions not prohibited by
subsection (6) or other applicable law are enforceable.

Belding, _ Wis.2d ___, 117. Pursuant to 8§ 632.32(6)(d), Coomer may add together the UM
coverage limits on both of hisinsured vehicles to determine the amount of coverage available for

his motorcycle accident claim.

Upon the foregoing reasons,

IT IS ORDERED that the judgment of the circuit court is summarily reversed pursuant to

Wis. STAT. RULE 809.21 (2011-12), and the cause remanded.

Diane M. Fremgen
Clerk of Court of Appeals
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